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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



SHBRAVOOD et al. v. NEWPORT NEWS & M. VAL. CO. et al. 

(Circuit Court, W. D. Tennessee. April 8, 1893.) 

No 3,086. 

Ebmoval op Causes— Alien Plaintipfs. 

TJnder the judicmry act of 1887, as corrected by the act of August 13, 
1888, (25 St. p. 433,) a suit brought by allen plaintifCs against corporation 
défendants not cliartered by the state In whlch suit Is brought may be 
removed to tlie fédéral court by such défendants. 

At Law. Action by John Sherwood & Co. against the Newport 
News & Mississippi Valley Company and the Chesapeake & Ohio 
Kailroad Company, défendants. The case was removed to the 
fédéral court on application of the défendants, and was heard on 
"a plea in abatement of the pétition for removal," according to a 
stipulation of the parties. Judgment for défendants. 

Statement by HAMMOND, J.: 

Tlils suit was originally commenced in the clix-uit court of Shelby county, 
Tenn. By the writ the sherlffi was "oommanded to summon tiie Newport 
News & Missis.iippi Valley Company and the Chesapeake & Ohio Kallway 
Company, corporations organized under the laws of otlier states, but doinj; 
business in Tennessee by olflcere and agents, * * * to answer John Sher- 
wood & Co., a lirni composed of John Sherwood and Richard Thompson;" 
and the déclaration subseqviently flled avers that "the plaintlffs, John Sher- 
wood and Richard Thompson, composing the flrms of John Sherwood & Co., 
and Sherwood, Thompson & Co., being then engaged in the business of buy- 
ing, shlpplng, and selllng cotton in baies, with offices and places of business 
within the city of Memphis, Ténn., liverpool, Eng., and elsewhere, and buy- 
ing largely at said Memi^his for foreign shipmeut, on tlie days aforesaid made 
freight engagements or contra cts with the défendants, who were corporations 
duly organized and existing vmder the laws of Tennessee, or other states, 
and witii business offices and agents in Memphis, Tenn.," while the 2d, 3d, 
and 4th counts of this déclaration describe défendants as "corporations 
organized and existing under the laws of other states, with business offices and 
agents in Memphis, Tenn." 

The suit was removed to this court by tlie défendants, their joint pétition 
alleging "that they are nonresidents of the state of Tennessee, and were at 
v.55F.no.l — 1 



2 FEDERAL EEPOETER, VOl. 55. 

and before the bringing of thls suit; that they are corporations, tlie sâid 
Newport News & Mississippi Valley Company being cliartered and dolng busi- 
ness under tlie laws of the state of Connectlcut, and the said Chesapeake & 
Ohio Railroad Company being chartered and doing business imder the laws 
of the States of Kentucky and Virginia, and were so at the brhigiug 
of tiiis suit; that * « * plaintiffs are citizens and résidents of the 
State of Tennessee, and were so at the bringing of this suit." At 
the term to which it was removed the plaintiffs entered tlieir "motion to 
remand to state court because removal to this court from the state 
court not authorized by law." Subsequently, "upon argument and con- 
sidération by tlie court, said motion was overruled, with leave to the 
plaintiffs to file herein a plea in abatement, sliowing that they are not now, 
and were not at the time of the bringing of tliis suit, or at the time of ita 
removal to this court, citizens of Tennessee," whereupon they filed a plea. 
"in abatement of the pétition for removal upon which this cause purports to 
hâve been removed from tlie circuit court of Shelby county, Tenu., to tliis 
eoiut, and thereupon they say that it Is not true, as stated in said pétition, 
that said plaintiffs are, or ever were, citizens and résidents of the state of 
Tennessiee; but on the contrary they aver that at the time this suit was 
originally brought, and long before, and ever since, they are and were aliens 
and citizens and résidents of Liverpool, Eng., and subjects of her majesty, 
the queen of Great Britain," etc., which plea Is sworn to. In support thereof, 
and filed with the plea, is the alBdavit of on© John M. Richardson, of this 
City, as follows: "I am and hâve been the représentative of the firms of John 
Sherwood & Co., of Memphis, Teim., and Sherwood, Thompson & Co., of 
Liverpool, Eng., in their business at tliis point, for about four years last past. 
I am personally cognizant of the f act that the members of said firms arc uon- 
residents of the state of Tennessee, and are, and hâve been since my connec- 
tion with said firms, citizens and résidents of England." And the piu-ties hâve 
flled a stipulation that the case "may now be tried on the merits contained in 
the plea in abatement of the défendants' pétition for removal; that the 
said issue may be tried by the court without the intervention of a jury, ami 
that upon said trial tlie aflidavit of J. M. Kicliardson, now filed herein,! 
shall be taken and considered as his déposition, the same being the only | 
testimony preseuted by elther party; and that if, upon the facts found, th'o 
court is of the opinion that, under the law, said cause shall be retained, itj 
shall so adjudge, and If it Is of tlie opinion, under the law, tliat said cause' 
shall be remanded to the state court, it shall so adjudge." 

S. 0. Warimer, for plaintiffs. 

Holmes Cummiiis and Turly & Wright, for défendants. 

HAMMOND, J., (after stating the facts.) The issue of fact raised 
in the foregoing record by the plea in abatement is of simple solu- 
tion, under the agreement, and the court has no hésitation wliatever 
in flnding that the plaintiffs, John Sherwood and Eichard Thomp- 
son, are not now, and were not at the bringing of this suit, and at 
the time of its removal to this court, citizens of the state of 
Tennessee, but alien subjects of the queen of Great Britain, etc., 
résident in England. But défendants contend that the allégations 
of the plea itself show just as conclusively that the suit was remov- 
able to this court as do the averments of their pétition for removal, 
because, they say, the fédéral court has jurisdiction of a suit 
brought to it by removal from a state court equally when "there 
shall be a controversy between citizens of différent states" as where 
there is "a controversy between citizens of a state and foreign states, 
citizens, or subjects," under the late judiciary act of 1887. By the 
agreement of the parties hère "if upon the facts found the court is 
of opinion" that the case is removable, it is to be retained as thousrh 
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such facts were set ont in the pétition for renioval, and no question 
is made as to an amendaient of the pétition so as to show the true 
facts. The question, therefore, is presented, whether a suit brought 
in the state court by alien plaintiffs against corporation défendants 
not chartered by the state in which the suit is brought can be re- 
moved to the fédéral court by such défendants; there being proper 
allégations as to the jurisdictional amount in controversy. The 
first section of our last judiciary act gives the United States circuit 
courts "original cognizance" of the following causes: (1) Those 
arising under the constitution or laws of the LMted States, or 
treaties made, or which shall be made, under their authority; (2) 
or in which controversy the United States are plaintiffls or petition- 
ers; (3) or in which there shall be a controversy between citizens 
of différent states; (4) or a controversy between citizens of the 
same state claiming lands under grants of différent states; (3) 
or a controversy between citizens of a state and foreign states, 
citizens, or subjects. And it further provides that "no civil suit 
shall be brought before either of said courts, against any person, 
by any original process or proceeding in any other district tlian 
that whereof he is an inhabitant; but, when the jurisdiction is 
f ounded only on the fact that the action is between citizens of différ- 
ent states, suit shall be brought only in the district of the résidence 
of either the plaintiff or the défendant." Section 1, Act March 3, 
1887, as corrected by Act Aug. 13, 1888, (24 St. at Large, p. 552; 
25 St. at Large, p. 433; 1 Supp. Kev. St. p. 611.) Section 2 of this 
act, so amended, provides— First, for the removal to the fédéral 
court, from the state court, of suits "arising under the constitution 
or laws of the United States, or treaties made, * * * of which 
the circuit courts of the United States are given original jurisdic- 
tion by the preceding section, * * * by the défendant or de- 
fendants therein;" and, second, that "any other suit of a ci^àl 
nature, at law or in equity, of which the circuit courts of the 
United States are given jurisdiction by the preceding section, and 
wliich are now pending, or which may hereafter be brought, in any 
state court, may be removed into the circuit court of the United 
States for the proper district by the défendant or défendants there- 
in, being nonresidents of that state." Id. Section 1, above quoted, 
prescribes for the circuit courts their jurisdiction by "original cog- 
nizance" of suits, providing certain limitations as to parties to 
actions brought "by any original process or proceeding;" and, had 
this cause been originally commenced hère, the court, probably, 
would hâve had jurisdiction of it, although not brought "in the 
district of the résidence of either the plaintiiï or the défendant," 
because this limitation is, by the very terms of the statute, strictly 
conflned to such actions as are only "between citizens of différent 
states," viz. the third class in the subdivision of section 1, supra. 
But, at ail events, it does not apply in terms, nor do I ihink 
at ail, by any proper construction, to controversies of the ïîfth 
class of said subdivision, viz. those "between citizens of a state 
and foreign states, citizens, or subjects." And although it is held by 
the suprême court that, under this statute, an action originally 
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brought in. tl^ United States circuit court for the western district 
of Texas by a, citizen of that state, residing in its eastern district, 
against a Kentucky corporation doing biisiness in the district where 
suit was commenced, could not be maintained where défendant 
challenged the jurisdiction of the court, (Southern Pac. Co. v. Denton, 
146 U. S. 202, 13 Sup. Ct. Eep. 44,) ilor a suit so brought in the 
fédéral court of New Yorlc by a citizen of Massachusetts against 
a Michigan corporation, "having a usual place of business" in the 
district where the suit was instituted, (Shaw v. Mining Co., 145 U. 
S. 444, 12 Sup. Ct. Eep. 935,) nor a suit originally brought in the 
United States court of Missouri by partners, one of whom was a 
citizen of that state, and the other a citizen of Arkansas, against 
an indiTidual défendant who was a citizen and résident of the 
state of Texas, (Smith v. Lyon, 133 U. S. 315, 10 Sup. Ct. Kep. 303, 
38 Fed. Eep. 53;) yet ail thèse were cases of "original cognizance," 
under the flrst section, and the expressions contained in the opinions 
can apply only to such, and not to matters of jurisdiction acquired 
by removal. But section 2, supra, deals only with the jurisdiction 
of the fédéral courts over suits removed to them from the state 
courts, limiting the right of removal strictly to "the défendant or 
défendants" therein; and its second clause further confines such 
défendants to "nonresidents" of the state in which the suit is 
brought. In the case at bar every condition imposed by this stat- 
ute upon the right of thèse défendants to remove their cause to this 
court seems to exist. Although plaintiiïs are aliens, it must be 
' remembered that défendants hâve removed the suit, and the ques- 
tion hère is one of their right to remove under the statute. Nor 
do any of the questions of défendants' personal privilège of exemp- 
1 tion from being sued hère instead of in the courts of the states 
where they were incorporated, nor of their waiver of any such 
exemption, arise, because they are themselves invoking the juris- 
I diction of the court. Shaw v. Mining Co., supra; Southern Pac. 
Co. V. Denton, supra; Railway Co. y. Cox, 145 U. S. 593, 12 Sup. 
Ct. Eep. 905. 

! In Cudahy v. McGeoch, 37 Fed. Eep. 1, Illinois plaintiffs brought 
suit in the state court of Wisconsin against McGeoch, "an alien re- 
siding in" that state, and other défendants who were citizens of 
Illinois. Service was had only upon the alien défendant who re- 
moved the suit to the fédéral court, and it was remanded by Judge 
Gresham solely because McGeoch was a résident of the state in 
which he was sued. The exact question hère was presented in Uhle 
V. Burnham, 42 Fed, Eep. 1, where alien plaintiffs brought two 
actions in the suprême court of New York against défendants, rési- 
dents of Missouri, who removed the causes to the proper fédéral 
circuit court, and Judge Lacombe denied the plaintiffs' motions to 
remand. In Purcell v. British, etc., Co., 42 Fed. Eep. 465, a citizen 
of Kansas commenced his suit in a court of that state against an 
English corporation having a place of business in Kansas, and de- 
fendant removed the cause to the fédéral court, and plaintiff's mo- 
tion to remand was overruled; and such was the décision of Judge 
Brown in Cooley v. McArthur, 35 Fed. Eep. 372, where a citizen of 
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Michigan, in the state court there, sued nonresident alien défendants, 
who removed it to the United States court. And in Walker v. 
O'Neill, 38 Fed. Rep. 374, Judge Barr's opinion is really to the same 
eiïect; the motion to remand being sustained, as in Cudahy v. Mc- 
Geoch, supra, because the defendant's pétition for removal failed 
to allège that, although an alien, he was a nonresident of the state 
of Kentucky, where the suit was brought, and removed to the fédéral 
court. 

Motions to remand were also overruled in the following cases: 
Kansas City, etc., Co., v. Lumber Co., 37 Fed. Eep. 3, where both 
plaintilî and défendant were nonresidents of the district in which 
the suit was originally brought and removed. First Nat. Bank v. 
Merchants' Bank, Id. 657, where an Alabama corporation sued in 
the Georgia state court a Georgia corporation. Subsequently the 
receiver of an Ohio corporation was made a défendant, and he re- 
moved the case to the fédéral court, the Georgia bank being only a 
nominal party. Burck v. Taylor, 39 Fed. Eep. 581, where a citizen of 
Texas, residing in the eastern district of the state, sued a "résident 
citizen of Cook county, 111.," who removed the case. Stanbrough v. 
Cook, 38 Fed. Eep. 309, where a citizen of New York brought suit 
in an lowa state court against citizens of Vermont and lowa, and 
the case was removed by certain défendants. 

In no one of thèse cases last cited would the fédéral court hâve 
had jurisdiction by "original cognizance" because not brought "in 
the district of the résidence of either the plaintiff or the défendant," 
and therefore not within the express limitation of the ârst section 
of the judiciary act of 1887. Southern Pac. Co. v. Denton, supra; 
Shaw V. Mining Oo., supra; Smith v. Lyon, supra. But the juris- 
diction by removal under the second section of the act contains no 
such limitation, certainly as to "a controversy between citizens of 
a state and foreign states, citizens, or subjects," nor any other lim- 
itation that is not fuUy answered by the juriadictional facts appear- 
ing in this record. With the exception of a few of the earlier cases 
arising under this judiciary act, such as Yuba Co, v. Mining Co., 32 
Fed. Eep. 183, and Harold v. Mining Co., 33 Fed. Eep. 529, which 
hâve since been expressly overruled, there has been a substantial 
uniformity of judgment in the circuit courts on the question of 
our jurisdiction by removal; and in accordance with such current 
of décision, as well as upon my own independent judgment upon 
this question, which in diiïerent fornis, has several times been pre- 
sented to the court, I hâve no doubt that this suit is removable, nor 
of our jurisdiction hère. Insurance Co. v. Delaware, etc., Co., 50 
Fed. Eep. 243, 257; Brooks v. Dun, 51 Fed. Eep. 138; Gavin v. 
Yance, 33 Fed. Eep. 88. Judgment accordingly. 

NOTE. 

AVlien ono party to a suit In the courts of tlie United States is an alien, tho 
record must show, by proven averment, that the otlier party Is a citizen. 
Mossnian v. Higginson, 4 Dali. 12; Pitiulgnot v. liailroad Co., 16 How. 104. 
A controversy in the state court, by tlu^ state, upon a. bond to keep the peace, 
against an alien, caniiot b(> removed to the fédéral court, as the suprême court 
of the United States, only. has jurisdiction over a controversy between a state 
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and m allen. Bespubllca v. Cobbett, 3 Dali. 467; BaillfE v. Tlpplng, 2 Cranch, 
406. Wlieii tooth parties to a. suit are alîens, tlie courts of the United States hare 
no jurisdictlon of it, (Montalet v. Murrày, 4 Cranch, 46,) thougli it would seem 
to be otherwise în' admlralty, as to aliens of a friendly f orelgn power, as in a 
case of saj-vage (The Blaireau, 2 Oranch, 240) or collision, (The Belgenland, 
114 U. S. 355, 5 Sup. Ct Rep. 860.) An allen may sue the United States in 
the court of clàlms, when the govèrtiinent of his own cbuntry accords to our 
cltizens a right to sue it, (U. S. v. O'K^efe, 11 Wall. 1T8; Carlisle t. TJ. S., 
16 Wall, 147;) and a state may sue the United States in that court, (U. S. v. 
Louisiana, 123 U. S. 32, 8 Sup. Ct. Kep. 17;) nnd It bas been held in Texas 
that an ejectment suit by the state to try title to land, brought in the state 
court against aliens, could be removed to the fédéral court which had juris- 
dictlon, (State V. Lewis, 1^ Ped. Rep. 1, 14 Fed. Rep. 65.) 



■ HERRTCK et al. v. CUTCHEON et al. 

(Circuit Court of Appeals, First Circuit. February 3, 1893.) 

No. 48. 

AppEAi, — Time of Taktnq — Deceke— Docket Entries. 

The docket entry in an Ihfringement suit, "Opinion— Deeree for com- 
plalnants," does net constitute a deeree for an injunction which is re- 
quired to give the circuit court of appeala jurisdiotion, nor can such en- 
try be aided for that purpose by référence to the opinion; and hence an 
appeal taken before any deeree is dratvn is prématuré. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

In EquitJ^ This was a suit by James 0. Outcheon and Charles 
S. Johnson against George W. Herrick, Frederick W. Her- 
rick, and George H. Herrick for the infringement of letters pat- 
ent No. 384,893, issued June 19, 1892, to the assignées of James 
C. Cutcheon, for an improvement in "beatingrout machines." The 
court rendered an opinion (52 Fed. Eep. 147) sustaining the patent, 
ânding that it had been infringed, and concluding with the words, 
"Deeree for complainants." Thereupon, and before any deeree was 
entered, défendants appealed. Dismissed. 

Charles A. Taber, for appellants. 
Alèxander P. Browne, for appellees. 

Before PUTNAM, Circuit Judge, and NELSON" and WEBB, Dis- 
trict Judges. 

PEE CUEIAM. Whatever may be the practice of the circuit 
court as to drawing ont decrees before they become effective as such, 
it is plain that the docket entry in this case, containing only the 
words, "Opinion — Deeree for complainants," does not constitute a 
deeree for an injunction required to give this court jurisdiction, 
nor can the docket entry be aided for that purpose by référence 
to the opinion. The appeal was taken prematurely, and is dis- 
missed. 
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BE^WN et al. v. KEPUBLICA^^ MOUNTAIN SILVEK IVANES, Limited, 

et al. 

(Circuit Court, D. Colorado. Aprll 3, 1893.) 

1. FoEEiGN CoEroKATioN—REORGANizAïioN— Notice. 

A mining company was organiised in England for tlie purpose of oper- 
ating mines in tlie Unitod States. Its principal ottice was in London, but 
ail its propovty except ollice fumusliings was in tlie United States, and cou- 
sisted cf mines and mining lands. AU of its business was conduoted 
in the United States, and four fiftlis of its stoclc was neld there. A by- 
law of the company autliorized a tran-sfer of its property and business, 
or a reorganization, upon net less than one month's, and not more than 
tliree months', notice to tlie stockholders of the meeting to be held for 
tliat purpose. The English stoclvholders and ofticers, however, attempted 
to reorganize the company under a Britlsh statute providing for a pre- 
liminary meeting and a confirmatory meeting held on not less than 
fourteen days', nor more tlian one month's, notice; and a resolution to 
reorganize was in faot passed by the English sto<;lvholdei-s at a meeting 
held pursnant to notices sent ont fourteen days before, Imt wliich in fact 
were not received by the American stocliholdcrs until after the meet- 
ing. Held, that there was no conflict between the by-law and tlie Eng- 
lish statute, and that the former should control; and therefore that the 
proceedings of the English stocifholders were void for want of notice. 

2. Same — JnmsDiCTioN of Americ.\s Courts. 

In such case the American stocklioldei-s properly resorted to an Ameri- 
can court for protection of their rights, and could not be required to seek 
thelr remedy in the ]3nglish courts. 

|3. Same — IuTBKNATioNAn Comity. 

I The reorganization in question having bcen the voltmtai-y act of the 

English stockholders, and not of the British courts, and having been m 
flagrant violation and disregard of the rights of the American stockhold- 
ers, no principle of international comity requlred that it should be sus- 
tained. 

In Equity. Bill by J. Warren Brown and another against the 
! Eepublican Mountain Silver Mines, Limited, and other défendants. 
I ITeard on the nierits, and decree entered for complainants. 

E. S. Morrison and Willard Teller, for complainants. 
Charles E. Gast, for défendants. 

EÏNEE, District Judge. ïltis is a bill in equity by J. Warren 
Brown and Porter P. "VVTieaton, on behalf of themselves and ail 
i other stockholders, similarly situated, of the Eepublican Mountain 
Silver Mines, Limited, against that corporation and certain of its 
directors. The défendant company is a corporation organized 
under the laws of Oreat Britain, with its principal oiBce in the 
city of London. The corporation was formed, as shown by its 
mémorandum of association, for the purpose of purchasing or other- 
wise acquiring and working mines and mining rights in the state 
of Colorado, in the United States of America, or elsewhere, "and 
in partJcular the land, minerais, and mining rights situate on the 
Eepublican mountain, near Georgetown, Clear Creek county, in the 
stafe of Colorado, in the United States of America, with the ore 
houses and other buildings erected on the said land, and the plant, 
machinery, stock, implements, and effects used in or about or be- 
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longing to the said mine, mill, ore houses, and other buildings, 
together witli tlie business of the mine and the good will thereof." 
It is admitted bj»^ the pleadings that ail the property of the Com- 
pany, except its office furnishings in London, is situated in Clear 
Creek county, in the state of Colorado, the property being partic- 
ularly described in the bill of complaint. It is alleged in the bill, 
and admitted by the answer, that the légal title to the mining prop- 
erty of the Company in Colorado is held by one of the défendants, 
Horace II. Atkinson, as trustée, but that tlie défendant company 
is the équitable owner thereof, and that Atkinson has no interest 
in the property, but simply holds it as trustée for and on behalf of 
the défendant company. The proof shows that about four flfths 
of the capital stock of the company is held by the American stock- 
holders, who are represented by the complainants ; the other flfth 
being held in England. 

In 1888, because of certain différences and disagreements ex- 
isting between the English and American stockholders, the dé- 
tails of which it is unnecessary to state, Mr. Brown, one of the 
complainants, went to London, representing a majority of four 
flfths of the capital stock, for the purpose of electing a board of 
directors favorable to carrying ont the plan of operating thèse 
mines agreed upon by the American stockholders. The record 
shows that at the annual meeting of that year certain concessions 
were made to the American stockholders. An American subboard 
was appointed, which it was agreed should carry out the plans of 
mining proposed by the American stockholders, and, in A'iew of 
the concessions so made by the company respecting the rights of 
the American stockholders, Mr. Brown did not carry out his orig- 
inal purpose of electing an entire new board. A loan was made 
for the purpose of carrying on the mining opérations, and after 
they had progressed for a time the English board declined to 
carry out the plan of opération proposed, and the loan made for 
the purpose of carrying on the mining opérations was reduced 
to a iudgment against the company, which judgment was brought 
by one of the directors of the London board, and subsequently se- 
cured by trust deed in his favor. This action taken by the Eng- 
lish board was an end to the active opération of the company 
in the development of the property. By the trust deed the con- 
trol of the légal title to ail of this property, through the trustée, 
was secured to the English stockholders, who sought to control the 
assets of the company by threats of foreclosure. 

In 1891 the English stockholders attempted to wind up the 
affairs of the company by a voluntary proceeding under the Eng- 
lish statute, and to effect a reorganization of the company. To 
carry out this purpose, on the 8th of June, 1891, the secretary of 
the company sent out notices from the London office calling a 
M'inding-up meeting of the stockholders for the 16th of June, 1891. 
Thèse notices were sent to the American stockholders with full 
knowledge upon the part of the English directors and stockhold- 
ers that it would be impossible for the American stockholders to 
be présent at the meeting, either in person or by proxy, for the 
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reason tliat thé time given was not sufflcient for the notice to 
reach the American stockholders and to enable them to be repre- 
sented. In fact, the record shows that this notice was not re- 
ceived in America until after the date fixed for the meeting. June 
17, 1891, notice for a second or confirmatory meeting, to be held 
July Ist, was sent ont to tlie stoclcholders. The notice was in the 
f ollowing words : 

"The KepuWican Mountain Silver Mines, Limited. 

"Registered Office, 2 Copthall Building, 

"London, E. C, ITtli .June, 1891. 

"Notice Is lieroby given that an cxtraordiuaiy gênerai meeting of the mem- 
bers of the above-named company will be held at Winchester Hoiise, Old 
Bond Street, in the city of London, on Wednesday, the Ist day of Jiily, 1891, 
at 12 o'clock noon precisely, wlien the subjoined resolutions, \vhi(;li were 
passed at the extraordinary gênerai meeting of the company held on the ICth 
day of ,June, 1891, will be submltted for confirmation as spécial resolutions: 
'(1) That the company would be wound up voluntarily, and that Mr. Edward 
F. Tremayne, of 2 Copthall Building, London, E. C, be, and he is hereby, 
appointed liquîdator. (2) That a gênerai autliorlty be, and the same is here- 
by, conferred on the liquîdator of the company to transfer or sell the whohî 
or any portion of the property or business of the company to another com- 
pany, and to reçoive in compensation or part compensation for such trans- 
fer or sale shares in any such company, in whole or in part pald up, for the 
purpose of distribution amongst the members of the company. 

"By order of the boai'd, E. F. Tremayne, Secretary." 

This wotild give bnt 13 day s exclusive of July Ist, or 14 day s 
including July Ist, from the date of the notice until the date of 
the meeting, wliich the English stockholders knew was not suf- 
flcient time to enable the American stockholders to be represented 
at the meeting. The meeting was held, and a liquîdator appoint- 
ed, through whom a reorganization was proposed, and the fol- 
lowing proposition was submitted to the American stockliolders : 

"The American shareholdere hâve the option of paying out the lOnglish 
interest, and thus to take the whole property in their own liands, or ooming 
in to subscribe to the capital of a new company aceording to a schenie to 
be put before the sliareholders by the liquidator." 

Thus we hâve one fifth of the shareholders proceeding to wind 
up the aiïairs of the company, through a liquidator seleeted by 
them, without sufflcient notice to the parties holding the four 
flfths of the stock to enable them to be represented when this 
course was adopted, and without giving them an opportunity to hâve 
any voice whatever as to the manner in which the affairs of the 
company should be closed and its property disposed of. While 
it is true the corporation was organized under the laws of Eng- 
land, yet ail of its property is situated in America, and its busi- 
ness is to be conducted in this country. Xot only that, but four 
flfths of the shares of its capital stock are held in America; and 
the question now is, has this court jurisdiction to protect the 
owners of four flfths of the capital stock of the company, when 
the property of the company is ail situated in this country, in 
their rights in respect thereto, or must they seek their reinedy in 
the English courts? Article 136 of the by-laws of the company 
provides as foUows: 
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."jl36. The Company, by a résolution passed by -tjiree fourtlis of flie votps 
at an extraordiïuiry, gênerai meeting convenéd with uottce of the object, 
and conflrmed by a similar majority at a second extraordinary geuei'al meet- 
ing cotiVened In a like manner, and held not less tlian one niontbi nor more , 
thaû three months, thereafter, may amalgamate its business with, or trans- 
îer itfe property and business to, any otlier similar uhdertaklng or company, 
or purchase or acquire the business or property of any company, partuership, 
or pei-son carryiug on a business similar to that of the company, upon sueli 
tcrms as may be agreed on In each case, and may pay for any business so 
acquired either in cash or in shares, to be treated ôither as wholly or in part 
paid up, or partly in cash and pai-tly In shares, or in suoh other manner as may 
froni time to time be decmed expédient to the company." 

It is contended by counsel for défendant tliat this by-law has no 
application to tlie proceeding had by thèse Englisli stockholders, and 
that the notice therein required was not necessary for the transac- 
tion of the business of thèse meetings of June 16th and July Ist, but, 
on the contrary, that the notice for thèse meetings was the notice 
required by section 51 of an act of the English parliament, (chapter 
89,) being an act entitled "An act for the incorporation, régulation, 
and winding up of trading companies and other associations." This 
section of the English statute provides that for the second meeting 
notice shall be given not less than fourteen days nor more than one 
month from the date of the meeting at which the resolution was flrst 
passed. I think an examination of this by-law shows clearly that it \ 
was intended to cover meetings called for the very purpose of doing ' 
just what was done by thèse English stockholders at the meeting 
held July Ist. While it is true that there is a différence between 
the by-law and the statute as to the maximum time, yet the by-law ' 
does not conflict with the statute, as they both provided for one 
month's notice. My own view Is that the by-law should be held to 
.govern, for the reason that it amounts to an agreement between the ' 
■stockholders that the action, such as was taken at the July meeting, 
should not be taken except upon at least a month's notice, thus giv- 
ing ail of the stockholders an opportunity to be represented at the 
meeting and hâve a voice in the business transacted. 

I think an examination of this record discloses that it was the 
purpose of thèse English stockholders, in calling the meeting as they 
did, to deprive the American stockholders of their right to be heard 
as to the method of winding up the affairs of the company, for they 
well knew that, if the American stockholders had an opportunity 
to be represented at the meeting, the scheme for winding up the af- 
fairs Of the company in the way in which it was attempted to be 
done would fail, and for that reason they purposely avoided giving 
the notice in sufflcient time to enable the American stockholders 
to hâve représentation at the meeting. Such a proceeding would 
not be tolerated by the courts of thig country, even by a majority 
of the stockholders of a corporation organized under our laws, and 
certainly not by a minority holding but one flfth of the stock. Oer- 
tainly, if there had been any disposition upon the part of thèse Eng- 
lish stockholders to deal fairiy with the Americaji stockholders, 
they could at least hâve given one month's notice of the conflrma- 
tOry meeting, which was authorized both by the statute and the 
by-law. This they did not do, and for the reason, as I think the 
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record discloses, that it was not their purpose to give the American 
stockholders any opportunity to be represented, and thereby enable 
the English stockholders to take an unconscionable advantage in 
adopting a plan for winding up the affaira of the company in a man- 
ner highly bénéficiai to the English interests. But it is urged that 
the action taken by them, which, as I hâve already stated, would not 
be tolerated in this conntry by a majority, should be sustained upon 
the ground of international comity, and because the laws of Eng- 
land provide that the stockholders not assenting to the proposition 
may appeal to the courts. Whatever might be the rule if this waa 
an attempt upon the part of the English stockholders to wind up 
the affairs of the company by proceedings in court, as authorized 
by the English law, I do not think the action taken by the English 
board in this case should be sustained upon principles of inter- 
national comity. This was an effort upon the part of thèse English 
stockholders to wind up the aflfairs of the company by their own 
voluntary act, without resorting to the courts of either England or 
this country; hence no court has given its sanction to the scheme in 
question. If such action had been taken by a corporation in any 
of our own states it would hâve been the duty of the courts of that 
state to treat it as an unlawful exercise of corporate power, aD.d I 
do not think the courts of this country should tolerate or sustain 
an act taken by a minority of the stocldiolders of a company in a 
foreign country, which it would not sanction if the act had been 
doue in this country, and which, if sustained, would seriously préju- 
dice the rights of the citizens of this country in respect to property 
situated hère. International comity can ask no such récognition. 
The action taken by thèse English stockholders was répugnant to 
the fundamental principles of tlie law of this country, and it should 
not be sanctioned or sustained. Neither am I prepared to say that, 
because the English law gives the stockholders not assenting the 
liberty to appeal to the courts of that country, therefore the courts 
of this country should deny to a citizen of this country the opportu 
nity to litigate his rights, in respect to property, situated hère, in 
our own courts. My own view is that the court has jurisdiction, 
and that the complainants are entitled to the relief prayed in their 
bill. 
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SAMB V. SAME. 

(Circuit Court, S. D. Callfomia. Aprll 3, 1893.) 

Nos. 160, 161. 

1. Mines anb Mining— Conflicting Ci/Aims—Pbioritt— Patents. 

N. discovered a metal-bearlng Iode, and on tlie same day erected a mon- 
ument and posted a notice stating tliat lie had "tliis day located and 
clalmed" for minlng purpôses 1,000 feet nortliwesterly and 500 southeasterly 
therefrom, wlth 300 teet on eactt side, and claimùig 20 days wlthln whicii 
to complète his boimdary monuments. Eleveu days thereaf ter other pros- 
pectors located and set up the boundary monuments of a conflicting claim, 
and in so doing saw N.'s notice at a distance of 150 feet, but did not take 
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tbo trouble to go and read It. Subsequently, but before the expiration of 
tlie 20 days, transférées of part of the iûterest of N. (who was prevented 
ftom doliig so hlmself by slckness) set up the boundary monuments of N.'s 
clalm. Ueld that, In the absence of state statutes or mining rules flxing 
the time within whlch the exterior boundaries should be marked, 20 days 
was a reasonable tlme, ahd that N. was entltled to a patent as against the 
siihsequent locators. Erhardt v. Boaro, 5 Sup. Ct Rep. 560, 113 U. S. 527, 
foUowed. 

a. SaME— BOUNDART OF ClAIM— EviDBNCEi. 

One of two locators of a mining cliiim, whlle they were busy In marking 
tUe boundaries thereof, set up a corner monument which tïie other dld 
not see at that time, although he wrote a notice to be put thereon. Three 
months later, as they went over the ground together, the former pointed 
eut a monument bearing the notice, and stated that it was the monument he 
had set up when marking the boundaries, and that he tiad afllxed tlie notice 
to it at that time. The monument was on a ledge of marked pecullarltles, 
easy to be remembered. ïhe man who set up the monument died be- 
fore trial, and Ihese facts were swom to by the other locator, who also tes- 
tified that he had pointed out thls monument to the surveyor. The latter 
testifled that the momunent so pointed out determined the corner of the 
clalm as represented by him on tlie map. HM that, In the absence of rea^ 
sons for doubting this testlmony, it was sufflcient to prove that the mon- 
ument had not been moved after It was first set up, and before the mak- 
Ing of the survey. 

In Equity. Suits in a superior court of Calîfomîa by Doe against 
the Waterloo Mining Company, under Rev. St §§ 2325, 2326, to dé- 
termine the right of possession of mining lands for wliich conflict- 
ing applications for patents liad been flled. Défendant removed 
the causes to this court. Demurrers to the complaints were orer- 
vuled, and it was held that the suits were on the equity eide of the 
court. 43 Fed. Rep. 219. The causes are now héard on the mér- 
ita. Decree for complainant in cause 160, and for respondent in 
cause 161. 

R. S. Mesick & 0. J. Perkins, for complainant. 
A. H. Ricketts, for défendant. 

ROSS, District Judge. Thèse cases were argued and submit- 
ted together. Case No. 160 originated out of an application made 
by the Waterloo Mining Company in the United States land of- 
fice at Los Angeles for a patent for a certain mining claim called 
the "Joséphine," situate in the Calico mining district, in San Ber- 
nardine county, of this state, and a protest against such issuance, 
flled by the complainant, Doe; and case No. 161 had a similar 
origin in respect to an application by the same company for a pat- 
ent for a mining claim called the "Red Jacket," situate in the 
same mining district. Contests having thus arisen between the 
respective parties in the land ofQce, thèse suits were commenced 
by the contestant in one of the superior courts of the state, to dé- 
termine the rights of the parties i-especting the disputed premises, 
and the suits were, on motion of défendant, transferred to this court. 
Hère the court was called upon to détermine the précise nature 
of the stdts in an opinion reported in 43 Fed. Rep. 219. The suits 
were subsequently brought to issue, évidence on behalf of the re- 
epectlve parties taken, and, after argument, submitted to the court 
for décision. 
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It appears that on the 26th of March, 1881, a man named Newbill 
discovered a vein of metal-bearing rock in the mountains of Calico, 
which he claimed, and named the "Eed Jacket," on wliich lie on 
the same day erected a monument, and posted a written notice on 
a stick placed therein, substantially as f ollows : 

"I hâve tliis day loeated and claimed fifteen Inuidred feet on tliis lead or 
Iode mnning one thousand feet northwesterly and five hinidred feet southeast- 
erly, with three iiundrod feet on eaeli side, for running [niiuing] pni-poses 
I also claim the légal tlme of twenty days to complète niy bomidary mon- 
uments." 

On the 6th day of April foUowing T. C. Warden and Gr. W. Yager 
went prospecting in the same vicinity, and on that day they loeated 
a claim called the "Mammoth," so marking its boundaries that they 
could be readily traced on the ground. The notice posted by New- 
bill was placed in a conspicuous place, and was in fact seen by 
Warden and Yager, although Warden's testimony is to the eifect 
that they did not take the trouble to go to read it, though it was 
within 100 or 150 feet of where they stood when making the loca- 
tion of the Mammoth claim. The latter claim was so loeated by 
Warden and Yager as to take in a part of the ground that would 
be ineluded by embracing within the boundaries of tlie Eed Jacket 
1,000 feet along the yein northwesterly and 500 feet southeasterly 
from the discovery monument and notice erected by Xewbill, with 
300 feet on each side thereof. Those boundaries were established by 
Parks, Wallace, and Farrell on April 12, 1881, in pursuance of the 
notice posted by Newbill, and for and on behalf of Newbill and 
themselves; îfewbill, by reason of sickness, having given them an 
interest in the Eed Jacket claim in considération of their services 
in completing his location. The boundaries thus established by 
Parks, Wallace, and Farrell were, as a matter of course, in part 
within those of the Mammoth as established by Warden and Yager 
on the 6th of April. The complainant, Doe, is tlie successor in 
interest of Warden and Yager, and the défendant, Waterloo Mining 
Company, the successor in interest of Newbill and his associâtes. 
Which of thèse parties lias the better right to the pièce of ground 
covered by both locations, is the question for décision in case No. 
161. The question, I tliink, is of easy solution. 

Newbill was the flrst discoverer of the gi'ound in question. True, 
upon the day of its discovery — March 20, 1881 — ^lie did not estab- 
lish monuments around the exterior boundaries of the claim, and 
those monuments were not marked at the time Warden and Yager 
loeated the Mammoth claim, on the 6th of April, 1881, But the 
notice on the stake placed by Newbill at the point of his discovery 
notifled Warden and Yager, and every one else,. that Newbill had 
loeated and claimed the vein for 1,000 feet in a northwesterly 
direction and for 500 feet in a southeasterly direction from the 
discovery stake, with 300 feet on each side thereof. A less definite 
notice was held sufiScient to protect the locator against the acts 
of subséquent locators by the suprême court in the case of Erhardt 
V. Boaro, 113 U. S. 527, 5 Sup. Ct. Eep. 560. There the discoverer 
on the day of discovery désignât ed the vein or Iode as the "Hawk 
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iode," and posted at the place of the discovery a notice in writing 
as follows: 

"Hawk Lode. 

"W'e, the imdcrsiigned, claim flfteen hundred feot on this mineral-bearing 
lode, vein, or deposit. 

"Dated June 17, 1880. 

"Joël B. Erliardt, four fifths. 
"Thomas CarroU, one fifth." 

The suprême court, in reviewing the action of the court below, 
said: 

"As sëen by tlie statement of the case, tlie court below, In its charge, as- 
suuH'd that the notice on the stake, plactd by Garroll at the point of liis dis- 
covery, contained no spécification or description of tlie ground claimed by tho 
locators, because it did not designate tlie nuniber of f eet claimed on eacli side 
of that point, or in any direction from it. The court accordingly instructed the 
jury that the notice was déficient, and tuider it the locators could not claim 
any moro than the very place in which the stake was planted, and that else- 
where on the samo lode beyond the point of discovery any other citizen 
could make a valid location. In this instruction we think tlie court erred. 
The statute allows the discoverer of a lode or vein to locate a claim thereon 
to the extent of fifteen hundred feet. The written notice posted on tlie stake 
at the point of discovery of the lode or. vein in controversy designated by 
the locators as 'Jlawk Lode,' déclares that they claim fifteen hundred feet 
on the 'lode, vein, or deposit.' It thus infortoed ail persons subsequently seek- 
ing to excavate and open the lode or vein that the locators claimed the whole 
extent along its course which the law permitted theni to take. It is, indeed, 
indeiinite in not stating the number of feet claimed on each side of tho 
discovery point, and must, iherefore, be limitod to an equal number on eacli 
side; that is, to séven hundred and îifty feet ou the course Of the lode or vein 
in each direction from that point. To that extent, as a notice of discovery 
and original location, it is sufflcient. Greater particularlty of description of a 
location ai a mining claim on a lode; or vein could seldom be given until sub- 
séquent excavations hâve disclosed the course of the latter. Thèse excava- 
tions are to be made within sixty days after the discovery. Then tlie location 
must be distinctly marked on the ground, so that its botmdaries can be 
readily traced; and vpithin one month thereaf ter— that is, within tliree montha 
from the discovery— a certiflcate of the location must beflled for record in 
tlie county In whicli the lode is situated, containing the désignation of the lode, 
the names of the locators, the date of the location, tho number of feet claimed 
en each aide of the center of the discovery shaft, the gênerai course of 
the lode, and such a description of the claim, by référence to some natural 
object or permanent monument, as will Identify it with rcasonable certaiuty. 
iiov. St. § 2324; Gen. Laws Colo. §§ 1813, 1814. But during the Intermediate 
period from the discovery of tlie lode or vein and Its excavation a gênerai 
<iesignatlon df the claim by notice, posted on a stake placed at the point of 
discovery, such as was posted by OarroU, stating the date of the location, 
the extent of the ground élaimed, the désignation of the lode, and the names 
of the locators, will entitle them to such possession as will enable them to 
make the nec^s^ry excavations, and prépare the proper certiflcate for record. 
The statùté of Colorado requires that the discoverer, before a certiflcate of 
location is filed- for record, shall, in addition to postin^ the notice mentioned 
at the point of discovery, sink a shaft upon the lode to the depth of at 
least ten feet from the lowest part of such shaft under the surface, or deeper, 
if necessary, to show a defined crevice, and to mark the surface boundaries 
of the claim. Before this work could be done by the plaintifC and his 
colocator, the ground claimed by them was taken possession of by the défend- 
ants, the stake at the point of discovery upon which the notice was posted 
was removed, and OarroU was thereby, jsnd by threats of violence, pre- 
vented frpm rercntprfng upon the premises and cotnpleting the work required 
to perfect the location and prépare a certiflcate for record; at least, 'fhe 



DOE ». WATERLOO MIN. CO. 15 

i-vidence tended to establish thèse facts. If they ejçisted, (and thls was a 
(lupstion for the jury,) the plaintifif was entltled to recover possession of the 
preraises. ïo tlie extent of seven hundred and fifty f eet on the course of the 
Iode on each side froin the point of discovery he and his colocator were en- 
titled to protection in the possession of their clajm. They did not lose theit 
right to perfect tlieir location and perform the necessary work for that pur- 
pose by the wrongful intrusion upon the promises, and by threats of violence 
if they should attempt to résume possession. As against the défendants, they 
were entitled to be reinstated into the possession of their claim. They 
could not be deprived of their inchoate rights by the tortlous acts of others; 
nor could the intruders and trespassers initiate any rights which would 
defeat those of the piloi- discoverers." 

So far as tlie proof sliows, there were in the case at bar no mining 
niles or régulations in existence at the time of the locations in 
question flxing the time within which locators in the district in 
question should establish the exterior boundaries of their claims, 
and there is no statute of California fixing such time. Locators 
should, under such circumstances, be allowed a reasonable time 
for that purpose. Such reasonable time had not expired when 
Warden and Yager went upon the ground on the 6th of April, 1881, 
and made their location of the Mammoth claim. They then saw, 
and should hâve read, Newbill's notice of March 26th, claiming the 
vein on which it was posted for 1,000 feet northwesterly and 500 
feet southeasterly of his discovery monument, together with 300 
feet on each side of it, and claiming the reasonable time of 20 days 
within which to mark the exterior boundaries of his claim. Warden 
and Yager were thereby apprised that no part of the ground em- 
braced by Newbill's notice was open to location by them, and their 
act in including a part of that ground was therefore nugatory. 

Speaking of a simUar notice, the court, in the case of Marshall v. 
Manufacturing Go., (S. D.) 47 N. W. Eep. 293, said: 

"The notice posted notifled any one coming within the limits described 
by that notice for the purpose of maldng another location that there had 
Iieen a previotis location, and if they attempted to occupy any portion or ail 
of that ground described within the limits of that notice they would be 
trespassers." 

It is suggested that the act of Parks, Wallace, and FarreU in 
marking the exterior boundaries of the Eed Jacket claim on the 12th 
of AprU was unavailing, because one of those corners was estab- 
lished within the boundaries of the Mammoth claim as established 
by Warden and Yager on the 6th of April. To affinn that position 
would be to affirm that the perf ecting of the right initiated by 
Newbill on the 26th of March could be arrested and defeated by the 
illégal and void act of Warden and Yager in embracing within the 
boundaries of the Mammoth claim ground not at the time subject 
to location. I think it clear that the défendant, Waterloo Mining 
Company, is entitled to that portion of the mining gTound in dispute 
that is embraced by both the Eed Jacket and Mammoth locations, 
and that complainant, Doe, has no right thereto nor interest therein. 

That portion of the ground in dispute involved in case No. 160 
concerns only the west end monuments of the Mammoth claim. 
The évidence does not show any location of the Joséphine claim 
until April 7, 1881, which was the day after the Mammoth claim 
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was located. But it is contended on the part of défendant that 
the northwest corner of that claim as now claimed by the com- 
plainant, and as is rettresented by the Lewis map in évidence, is 
not as originally located, but has been moved witliin the boundaries 
of the Joséphine claim ; thus embracing a part of tbe ground within 
that location. The Mammoth claim was located, as has been said, 
by Warden and Yager, on the 6th of AprH, 1881. Some of the 
monuments that marked its boundaries were erected by Yager, 
one of them by Warden, and two of them by Warden and Yager 
together. The northwest corner monument was built by Yager, 
as were the west end center monument and the southwest corner 
monument. Yager was dead at the time of the taking of the évi- 
dence in this case, but Warden was a witness, and I see no reason 
to doubt the truth of his testimony. He says that while he did not 
see the west end monuments erected by Yager on the day that the 
claim was located, he wrote a notice, to be put by Yager in the west 
end center monument to mark the west end boundary of the claim, 
and that in July following he went with Yager on the ground; 
and that Yager then pointed ont to Mm the west end boundaries 
he had erected, and that in the west end center monument so pointed 
out was the written notice that he (Warden) had written on the 
day of the location, April 6, 1881 ; that the northwest corner monu- 
ment was peculiar, in that it was built by the side of a cliffl of rocks, 
upon a sort of shelf in a rock projecting out from the cliff , and that 
this is the corner that he pointed out to the surveyor, Lewis, as the 
northwest corner of the Mammoth claim, and which Lewis testiâes 
is represented as that corner on the Lewis map; and that the west 
end center monument pointed out to him by Yager, and in whicli 
was at the time the notice which he (Warden) had written, is the 
same west end center monument that the witness pointed out to 
the surveyor, and that Lewis testifled is represented as that monu- 
ment on his map. The physical peculiarity of the place where the 
northwest corner was estalîlished, according to the testimony, was 
such that the witness could not likely be mistaken, and, as lias been 
already obsen-ed, I see no reason to doubt the truth of Warden's 
testimony. I am therefore of opinion that the pièce of gi'ound in 
dispute in case No. 160 was included within the Mammoth claim, 
the boundaries of which, according to the évidence, were established 
before there was a location of the Joséphine; and, as a resuit, that 
the complainant is entitled to that pièce of ground, and that the 
défendant has no right thereto nor interest therein. 
Decrees in accordance with thèse views will be entered. 
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Ex parte MENSING. 

CLAPLTN et, al. v. SOUTH CAKOLINA R. CO. et càl. 

(Circuit Court, D. South Carolina. April 12, 1893.) 

Equitt — Partie s — Intervention. 

Wliere, in a suit in equity, an exécution lias issued, and a levy and sale 
hâve been made of certain lands, a third party, who claims to bo the true 
owner, cannot intervene, for the puiiDose of moving to set aside the exécu- 
tion, when there Is no privity of estate between him and the party against 
whom the exécution has issued. His remedy is a bill to quiet title, or he 
may, in an action at law, plead the invalidîty of the exécution. 

In Equity. Pétition by Henry 0. Mensing for leave to intervene 
in the suit of Calvin Claflin and others again,3t the South Carolina 
Eailroad Company and others. Denied. 

C. B. Northrop, for the motion. 
Mitchell & Smith, opposed. 

SIMONTON, District Judge. The petitioner allèges that under 
an exécution issning out of the equity side of this coiu't, in the 
main cause, certain lands of his were levied upon as ])roperty of 
tlie South Carolina EaUroad Company, and attempted to be sold; 
that claiming under this sale, D. H. Chamberlain now seeks to 
dispossess him. He also allèges that many persons, complainants 
in the main cause, hâve died, and were dead when the alias exé- 
cution under which the marslial proceeded was issued, whereby 
the said suit was practically suspended, awaiting the renewal of 
the suit, or the suggestions on the record, and that so the said ex- 
écution was void. He also allèges that the exécution was void 
because the time for the issuing of an alias exécution under the 
law controUing this case had expired. He seeks to intervene in 
this case for the purpose of moving to set aside said exécution, 
fearing that he cannot attack it in any otlier way. He has not 
alleged — in fact, he cannot allège— that he has any privity with 
any party to the main cause. He dénies, himself, that he has any 
privity of estate ; for lie does not claim his land by or through the 
South Carolina Eailroad Company, and on the contrary dénies its 
title to or claim on this land. Under thèse circumstances, he can- 
not be made a party to the main case. The case cannot be res 
judicata as to him, or affect his rights at ail, if his contention 
be true. He is an utter stranger to, and is not affected by, it. The 
only mode in which he could get into a court of equity on the 
grounds set up by him would be by bill to quiet title. But inas- 
much as there is a siiit pending between himself and D. H. Cham- 
berlain, and about to be tried, attacking this title, and testing 
its validity, a bill to quiet title would not lie. Story, Eq. Jur. § 
826. If, as he allèges, this exécution is utterly void, he can, in 
his défense at law, avail himself of this, if the exécution be offered 
In évidence as a link in the chain of plaintiff's title. 

The pétition is dismissed. 
V. 55F.no. 1 — 2 
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NORTH ALABAMA DEVELOPMENT CO., Umlted, y. ORMAN. 

(Circuit ÇQUVt of Appeals, Flftii Circuit, Mardi 6, 1893.) 

Nq. 101. 

1. CovENANTB TO Pat Anothkr's Debt— Actiok by Crbditor., 

i )Y'i«re tbs grantee of land covenants that as part of the considération 
he 'will pay certnln notes given byliis grantor for deferred payments wlieu 
be purchased the land, the payée, uiider the laws of Alabama, may pro- 
ceed at law agatnst the covenantor; and hls so proceedtng Is such an 
aoceJ)tance of the covenant as draws to him the exclusive right of action 
tliereon. Afllrmlng 53 Fed. Bep. 4(59. 

2. Samk— Rbmoval to Fédéral Court— Jubisdiction. 

. Where such proceeding, begun In the state court, Is removed to the 
United States circuit court, It wlll proceed therela as an action at law, 
as It would bave done in the stàtè court, and tbe jurisdlctiou Is not 
afCected by stipulations between the parties. 

8. SaMB— CONSTROCTION — NOTB SbCURED pT MORTGAGE. 

The granteo of land covenanted thàt as part of the considération there- 
for he woiild pay certain notes made by che grantoi". Thèse notes re- 
cited that they were socured by mortgage on the land, and that in case 
of foreclosure the maker should be llable only to the extent of the pro- 
ceeds of the sale, whlcb proceeds should constitute a cancellation of the 
nota In the mortgage a power of sale was granted the mortgagee, tho 
payée of the notes. Beld that, slnce neither notes nor mortgage required 
a sale of the land upon default in pay ment, the covenantor was lia file in 
an action at law for the face of the notes if not paid at maturlty. Afflrm- 
Ing 53 Fed. Rep. 469. 
4 Attachment— Grounds— FoRBTGiT Corporation. 

By the express provision of the Alabama Code, § 2940, an attachment 
may issue in an action a gainât a foreign corporation whlch bas property 
wlthln the state. Aftirming 53 Fed. Rep. 469. 

In Errer to the Circuit Court of the United States for the North- 
ern Division of the Northern District of Alabama. 

Action by W. A- Orman against the North Alabama Development 
Oompany, Limited, of London, England, a corporation, originally 
brought in the circuit court of Franklin county, Ala., and thence 
removed into the United States circuit court, where a motion to 
dissolve an attachment issued by the state court was overruled, 
and judgipent given for plaintiff. See 53 Fed. Rep. 469. Défendant 
bringa error. AfQrmed. 

Roulhac & Nathan, for plaintiff in error. 

W. L BuUock and Milton Humes, for défendant tn error. 

Befçire PARDEE and McCORMICK, Circuit Judges, and TOUL- 
MIN, District Judge. 

■' 'Tr, ■ , ' • '' ■■■''■ 

McCQRMICK, Circuit Judge. Défendant in error brought Mb 
«étions at law in a state court in Alabama on a certain covenant in 
a deed fpom one Parîsh and wife to the plaintiff in error, which 
covenant is tn thesé wônds: 

•'Aûd It Is béreby covenanted and Bgreed by the sald party of the second 
part, to and wlth the said party Of tbe flrst part, that the sald party of the 
second part wlll assume, and does hereby assume, tbe lull and Just payment 
at maturity of the two notes hercinbefore mentioned, given by tbe said pau:t^ 
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of the flrst part to said W. A. Orman for the deferred payment ot and for the 
lands and minerai rights herein conveyed, each dated May 12, 1890, and each 
for the sum of $7,245.22, and bearing interest from April" 4, 1890, due respeo- 
tively April 4, 1891, and April 4, 1892, which said notes and interest tliereon 
the said party of the second part hereby covenants to pay as a part of the 
purchase money of said lands and minerai rights, and of the considération 
of tliis conveyauce, when the saine falls due." 

The notes referred to are identical in terms except as to date 
of maturity, — one due 4th of April, 1891, and the other due April 
4, 1892,— expressed in words and figures as follows : 
•'$7,245.22. Russellville, Ala., May 12, 1890. 

"On or before the fourth day of April, 1802, I promise to pay to the order of 
W. A. Orman the sum of seventy-two hundred and forty-five dollars and 
twenty-tvvo Cfuts, with interest from the 4th day of April, 1890. The con- 
dition of this note being that I hâve this day given W. A. Orman a mort- 
gage on certain lands in Franklin county, Alabama, and, should said lands 
hâve to be sold under the mortgage, then I am only liablo nnder tliis note 
to the amomit of the procceds of said sale, and no more. Such procecds to 
constitute a cancellation of this note. 

fSigned] "A. Parish." 

Attachment was sued out and levied on the gênerai estate of 
plaintiff in error. The ground for asking the attachment was that 
the défendant in attachment, plaintiff in error hcre, was a foreign 
corporation, created and existing under the laws of Great Britain. 
The plaintiff in error by proper proceedings removed the action 
into the United States circuit court for the northern division of the 
northern district of Alabama. The cases were there consolidated, 
and the plaintiff in error moved in that court to dissolve the at- 
tachment substantially on thèse three grounds: (1) That the plain- 
tiiï in attachment could not proceed at law on the covenant counted 
on; (2) that the covenant would only warrant a spécial attach- 
ment on the mortgaged property; (3) the affldavit that the défend- 
ant in attachment is a foreign corporation does not authorize an 
attachment. 

On the trial of this motion the parties filed in court the following 
agreement in writing : 

"In the above-entitled cause it is agreed that they shall be Consolidated, 
and that the complalnt flled in case numbered 1,509 shaU be considered, held. 
and treated as the complalnt in the Consolidated case. It is further agreed 
that said cases as so Consolidated shall be submitted to the court for its dé- 
cision without the intervention of a jury, upon the complalnt and motion of 
the défendant to dissolve and discharge the attachment in the case, togethei 
with the following agreed statement of facts: (1) The original notes, as set 
forth in said complalnt, and the original deed from Alfred Parish and wife to 
the défendant, set forth in the complalnt. It is agreed tliat the said notes 
were given by said Parish as they purport, and that said deed was executed 
and dclivered by him to the détendant, and accepted by it, imd that said 
notes remain due and unpaid; and that said notes as copied in the complalnt 
(the originals of which are offered in évidence) are the sa me notes that are 
referred to in the said deed of conveyance froin said Parish and wife to the 
défendant It is further agreed that if the court should overrule said motion 
to dissolve and discharge said attachments, then it shall enter judgment In 
favor of the plaintiff for the amount called for by said notes, with interest 
thereon. No steps hâve been taken by the plalntilï to sell the lands referred 
to in said notes under the mortgage therein also referred to. The motion 
of the défendant in the one case above mentioned shaU apply to the other in 



20 PEDERAL KEPORTER, Vol. 55. 

the feam'e manner and to the s^me estent, botli in thls eburt and upon appeàl 
or writ of error to any other court; and It is further agreed that if tlils court 
shall overnile tlie motion to dissolve or discliarge tlie attaoliments, ttie de- 
fendant shall liave the rlglit to file any pleas which shall ralae tlie questions 
of its liability to any suit at law by the plaintiff; its liability, if any exists, 
for more than the proceeds of the sale of the lands for which the notes o° 
Parish were made to Orman, the plaintiff; and also ol the jurisdiction of the 
court at common law to hear and détermine this case; so tliat the judgmeni; 
of the court may be uipou tlie merits of the case, and not solely upon the 
ground that the présent motion or rule is not the proper mode of raising tho 
questions invoived." 

There was judgment for plaintiff in attachment for the amount 
of his demanda, and an order to sell the property talcen by the at- 
tachment. Défendant in attachment prosecuted this writ of error, 
and urges that the circuit court erred in overruling each of its 
grounds above stated for dissolving tlie attachment. 

It can hardly be necessary to observe in référence to the last 
clause of the above-recited agreement that it did not enlarge or niod- 
ify the jurisdiction of the circuit court. Willard v. Wood, 135 U. 
S. 309, 10 Sup. et. Rep. 831. We consider it to be settled by the 
décisions of the suprême court of Alabama that the plaintiff in 
thèse actions had a right to proceed at law on the covenant counted 
on, and that his so proceeding was such an acceptance of the cov- 
enant as drew to him the exclusive right of action thereon. Huck- 
abee v. May, 14 Ala. 263; Coleman v. Hatcher, 77 Ala. 217; Young 
v. Hawkins, 74 Ala^ 370, and many other cases. 

Where, as in many of the states, the distinction between law and 
equity is not preserved, a case removed from the state court to 
the United States circuit court becomes an action at law or a suit 
in equity, or as to part the one and as to part the other, according 
to the nature of the cause of action and of the relief prayed. Where, 
as in Alabama, that distinction is presei-ved, it may well be doubted 
if a défendant in an action at law can by removal to the circuit 
court couvert the action at law into a suit in equity; and if, by reason 
of the nature of the cause of action, the circuit court would not 
hâve jurisdiction to adjudge the issues joined, it would seem that 
the plaintiïï would not lose his action, but the cause would be re- 
manded to the court which had jurisdiction. In our opinion, there 
is no such élément of ineflficiency in the constitution of the IJnited 
States circuit court as would require either that the plaintiff sliould 
lose his action in this case, or that it should be remanded to the 
state court. Where the cause of action is such that it can be de- 
clared on in a strictly law court of the state in which the cause 
of action arose and is to be enforced, and is so declared on in such 
state court, and tlien removed to the circuit court, we do not doubt 
the jurisdiction of the circuit court to proceed with the case at law. 
The parties contracted with référence to the laws of Alabama» 
Whether the remedy is at law or in equity is goyemed by the law of 
the forum. Pritchard t. Norton, 106 U. S. 124, 1 Sup. Ct. Eep. 102; 
Wilcox V. Hunt, 13 Pet. 378; Willard v. Wood, supra. 

Is the second ground urged by plaintiff in error good? Its coun- 
sel eontends that, as the notes by way of récital state that Parish 
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had given Orman a mortgage, it was necessary to considei* said 
mortgage and notes and the covenant, declared on togetlier as one 
instrument, and that, thus ccmsidered, and rightly constrned, the 
obliger was only liable to the amount of the proceeds of the sale 
of the moiigaged premises if the anionnt named in tlie notes was 
not paid at maturity. The mortgage provided that, in case of 
default, the mortgagee, his heirs, executors, adniinistrators, or 
assigna, shaU hâve power to sell. It certainly does not in express 
ternis require them to sell, and there is nothing in it to indicate 
that the sale under it wonld cancel the notes, even though the pro- 
ceeds of the sale, after paying the costs provided for, did not equal 
the principal and interest named in the notes. Therefore the reci- 
tation of the mortgage in the notes adds nothing to the force of 
the condition embodied in the notes. That condition does not, 
in terms, require the mortgaged premises to be sold in case of 
default made in payment at maturity. It is urged that the parties, 
by the référence in the notes to the mortgage, intended that its 
terms sliould throw sonie light on the meaning of the conditions ' 
as to the personal liability of Parish. ^lay it not be that, even 
as between Parish and Orman, this condition was the priée of the 
power of sale granted Orman, (his heirs, administrators, and as- 
signe,) and the guaranty that in case lie sold he would make it 
bring the amount of the notes, interest and costs; or, if hc should 
take it himself at his own sale, as he was authorized by the power 
to do, the debt should be discharged? The notes were given for 
two thirds of the purchase price of the land. The maker of the 
notes sold the same land for the same price to the jjlaintiff in error. 
One third the price was paid in cash, in this sale as in Orman's, to 
the seller; the remainder was to be paid to the holder of the notes 
in question, in installments equal to the principal and interest 
of each at their respective maturities. No condition is embodied 
in this covenant touching the effect of the sale of the property un- 
der the mortgage to Orman. Eeading ail the papers together, or 
in any way they or each of them can be read, we do not flnd any- 
thing on their face to limit the covenant of the plaintifl in error to 
pay at the maturity of the notes the full amount of the principal 
and interest of each, and now, that both hâve matured, to pay the 
amount of both. 

We consider that the third and last ground urged by the plain- 
tiff in error is conclusively answered by the language of the Ala- 
bama Code. By that Code attachments may issue: "(1) When the 
défendant résides ont of the state." Section 2930. "l'rocess of at- 
tachment may issue against foreign corporations having property 
in this state * . * * in the same manner and subject to the 
same mies as in case of natural persons residing without the state." 
Section 21)40. On the case presented to us Ave conclude the circuit 
court did not err in the matters complained of, and the judgment 
of that court is afflrmed. 
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SECOND UN.1TARIA.N SOO. v. GRAXT et aL 

(Circuit Court, D. Maine. Febraary 28, 1803.) 

No. 395. 

Trusts— PuRCHASB op Tecst Estatb— Liabilities of Purchasbr. 

Wliere a person purcliases the trust estate for the beiietit of the cestiil 
que tnist, havlng actual Imowledgo of an existing decree of a compétent 
court ttiat the trustée conveyed to ilie cestui que trust on being relrabursed 
for his expeudituros in udministering the trust, tlie purchaser stands in the 
shoes of tl)o original trustée, and caïuiot incorporate in his deed to the bon- 
pûciary a condition not warninled by the original trust. 

In Equity. Bill by the Second Unitarian Society in Portland 
against Joséphine F. G-rant, Mary E. Paine, William E. Greeley, 
Dorothée Greeley, and Hugh P. Greeley, to quiet complainant's title 
to certain real property. Hannah B. Greeley was made guardian ad 
litem for William E. Greeley, Dorothea Greeley, and Hugh P. Gree- 
ley. Heard on amended bill, answer, and replication. Decree for 
complainant- 

The Second Unitarian Society in Portland, Me., held the légal title to twO' 
thirds in common and undlvided of the land occupied by it for purposes of wor- 
ship, tlie légal title to the remaining one third being in one Samuel Winter, wlio 
held in trust for the sald society. Winter, witli two others, had bought the 
property for the uses of the society, and given tlieir joint note therefor. The 
other two promtsors on the note conveyed to the society their Interest in con- 
sidération of their outlay, and the administrators of Winter were decreed by 
tlie suprême .itidicial court of Maine to do lilcewise with bis Interest, on the 
same terms. William E. Greeley, a memb<»i' of the parish, thoroughly familiar 
witli thèse facts, was appointed, together with the parish committee, to pur- 
cliase the outstànding one-tbird interest, Whlch was accordingly sold to Gree- 
ley by the administrators of Samuel Wlnter's estate, acting under license from 
the probate court. The society thereupon tendered to Greeley the purchase 
price and his charges and costs in mailing the purchase, and demanded a re- 
lease of ail his Interest in the propertj'. He rcfused this, but gave a deed con- 
ditioned upon the continuons use of the property by a Unitarian society; in 
case of breach the property to revert to Greeley's heirs. The society accepted 
this deed with a formai ptotèst, whlch was entered on the parish records. In 
the year 1890 the society allowed the property to be iised as a Presbyterlan 
tliurch. Greeley's heirs thereupon began an action at law in this court to re- 
cover the undlvided one-thlrd interest in the property. The Second Unitarian 
Kociety now seelrs an Injunction to restrain the f urther prosecution of the 
action at law, and that the heirs of Greeley be decreed to exécute and deliver 
to complavnant à qultclaim deed for their pretended interest in the property. 

; Thomas L. Talbot, for complainant. 
Edward D. Eand, for respondents. 

ÎŒLSOlSr, District Judge. By the decree of the suprême judicial 
court of Maine, passed in 1837, in the suit of the présent plaintiff 
against the administrators and heirs at law of Samuel Winter, it 
was declared that Winter held the estate at his decease, in trust for 
the plaintiff, and the decree furthér directed that an absolute con- 
veyance of the estate should be made by the défendants in that suit 
to the plaintiff upon the repayment to the administrators of the 
money disbursed by Winter on account of the trust. Of this decree 
William E. Greeley, when he took his deed from the administrators 
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in 1844, had not only tke constructive notice arising from. tlie record 
of the decree itself, but he had actual notice also, as shown by hls 
being a pew holder and member of the society, and by his interest 
in and bis gênerai acquaintance Avitb its affaira. It is apparent also 
for tbe same reasons, and more especially by his permitting the so- 
ciety to occupy the estate as its own property before his deed to the 
society, that he bought it for the society's benefit, and with the ex- 
pectation and understanding on both sides that upon repayment 
of the money advanced for its purchase he would convey the estate 
to the society in the exécution and discharge of the trust. He held 
the title under the original trust, and evidently intended so to hold 
it, and to stand in Winter's place as trustée. Having been paid the 
money advanced, with interest, and having accepted it in full dis- 
charge of his équitable lien therefor, his deed was manifestly made 
in pursuance of and in exécution of the trust, and for the purpose of 
vesting in the society ail the title he held as trustée, and he had no 
right to impose upon the estate a condition not annexed to the trust. 
That the society never assented to the condition is shown by its pro- 
test, entered upon its records immediately after the conveyance by 
Greeley, and its continuai occupancy of the estate as its own under 
the protest. If the entry by the défendants could hâve the eflect 
to work a forfeiture, they would still hold the estate under the orig- 
inal trust, and would be bound to convey it to the society without 
condition. It is therefore decided that the conditional clause in the 
deed is void, and not binding on the society, and that the défendants 
acquired no title by their entry for breach of the condition. 
Decree for the plaintiff. 



HEATON PENINSULAR BUTTON-FASTENER 00. v. DICK et al.» 

(Circuit Court, N. D. Illinois, N. D. July, 1892.) 

No. 870. 

Injunction — Proctjrkmekt dp Breach op Coîîthact — Contrtbutort In- 

FEINOEMENT OF PaTEÎTT. 

A bill alleged that complainant, ownlng patents for button-f astenlng ma- 
chines, had sold the patented machines upon condition that they shonld be 
used only with fasteners made by complainant from the sale cl whlch a 
profit was derived, and that défendants were mamifacturing similar but- 
ton fasteners, capable of and intended by them for use in complainant's 
machines, and were inducing purchasers of those machines to use sucli 
fasteners therein, to the exclusion of complainant's fasteners; and it prayed 
that défendants be restrained from majiing for sale, sellrng, or offering or 
advertising for sale, any fasteners, intended for use or capable of being 
used in the machines sold by complainant under such conditions, and from 
persuading or inducing vendees of such machines to purchase or use in 
such machines any fasteners other than those made and sold by complain- 
ants. On the bill and affldavit substantlating its charges, complainant 
moved for a preliminary injunction. Défendants demurred to the bill, 
and opposed the motion for injunction, but subsequently their counsel 

•Revised report. For former report, see 52 Fed. Uop. 667. 
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wlthdrew from the case. Held, that orders should be entered, as upon 
default, overruling the demurrer and allowlng an Injunction, pursuant to 
theiprayer of the bill. . 

In Eqùlty. Suit bj the Heaton Peninsular Button-Fastener Com- 
pany against Joseph C. F. Dick and others to restrain défendants 
from procuring or inducing purchasers of button-fastening machines 
from complainant to violate their contracts with complainant en- 
tered into on the purchase of such machines. Heard on gênerai de- 
mnn"er to the bill and on motion for preliminary injunction. Défend- 
ants' counsel afterwards withdrew from the case. Demurrer over- 
ruled, and injunction granted. 

The faets alleged in the blU wereln gênerai purport and substance as folows: 
Complainant Is tlie owner of several letters patent granted for improvements 
in biitton-settlng machines, the validlty of which has been sustained twico in 
the United States courts, and under thèse patents manufactures and sells 
button-fastening machines called "Peninsular" machines. Thèse macliines are 
sold outriglit to the users thereof, with the condition that the machines shall be 
used only with button fasteners made and sold by tlie complahiant, and kuown 
as ''Peninsular" fasteners. This condition is expressed on the bills of sale on 
tags attached to each machine, and also by a caution i)late attached to eaoh 
machine, which reads: "Tbis machine is sold and purchased for use only with 
fiisteners made by the Heaton Peninsular Button-Fastener Company, to whom 
the title to Siiid machine immediately reverts iipon violation of this conditioîi 
of sale." The price asked and received for each Peninsular machine is an 
amoxmt barely covering the cost of manufacture and transportation. The com- 
plainant seeks Its royalty in the profit derived from the sale of Peninsular 
fasteners, and dérives beneflt from the patented inventions embodied in Oie 
Peninsular machines In this and no other way. The Peninsular machine was 
and is the only efficient machine in use capal)le of setting the Peninsular 
fasteuer. In 1890 the défendants entered into the manufacture of a metallic 
button fastener, called by tliem tlie "SJioe Dealere' Staple," identical in ail 
esseutial respects with the Peninsular fastener, capable of use in Peninsular 
machines, and intended by the défendants for such nse. The détendants, 
from the beginning of the manufacture of Slioe Dealers' Staples, by soliclta- 
tion and advertisement, proeured and pcrsuaded large numbers of users of 
Peninsular machines to use in those machines tlie Shoe Dealers' Staple, to tlie 
exclusion of the Peninsular fastener, which by their agreement and ac- 
quiescence in thé condition appended to the sale of Peninsular machines they 
were under obligation to use. Thus the complainant, since 1890, was deprlved 
of the benefits accruing to it from the sale of Peninsular fasteners, and ceased 
to obtain the income which it should hâve received from the use of many 
Peninsular machines, wliile the défendants diverted to themselves the profits 
arising but of the use of their Shoe Dealers' Staples, which never were capable 
of any use except in Peninsular machines. 

The bill prayed, ainong other things: "That the défendants may be perpetu- 
ally enjoined and restrained from directly or indirectly procuring or attempt- 
ing to procure, inducing or attempting to induce, or causing, any breach or 
violation of the contracts, or of either or any of the contracts, now or here- 
af ter existing or subsisting between your orator and the vendees, or either or 
any of the vendees of button-setting machines sold by your orator, or to be 
sold by your orator, under condition that such vendees shall use in the but- 
ton-setting machines so sold no other button fasteners than those made and 
fiirnished by your orator; and especially from directly or indirectly making or 
causing to be made for sale, selling or causing to be sold, or offeiiiig or causmg 
to be ofCered for sale, to any person or persons, firm, or firms, corporation or 
corporations whatsoever, any button fasteners intended or adapted for use, or 
capable of being used, in button-setting machines manufactured by your orator 
and sold by your orator under the conditions aforesaid; from directly or in- 
directly persuading or inducing the vendees, or either or any of the vendees 
of button-setting niâchines, sold by your orator and held by such vendee 
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or vendees under tlie conditions aforesaid, to purcliase any Initton fasteners 
deslgned or adapted for use in such machines, otlier tlian the button fasteners 
made and sold tty your orator for use in sucli maclilnes by tlie possessors ttiere- 
of in conformity to tlio conditions aforesaid under ■\\fcicli sald macliinos are 
lield; and from advertising or causiiig to be advertisad for sale any button 
fasteners intended or adapted for use in button-setting macliines manufactured 
and sold by your orator, and beld by purchascrs imder the conditions afore- 
said, otlier tlian the button fasteners luade and sold by your orator to l>e used 
in such machines by the possessors thereof in conformity to llie conditions 
aforesaid, under which such machines are h^ld; and from publishing or caus- 
ing to be published any ofCer, promise, or inducement, deslgned or intended to 
procure the vendees, or either or any of them, of button-setting machines 
mamifactvu'ed and sold by your orator, and held and used subject to the con- 
ditions of sale aforesaid, to use or to purchase for use in such button-setting 
machines, in violation of the contracts, or either or any of them, wlierein such 
vendees hâve been and are bound to your orator as aforesaid, any button 
fasteners other than those made and furnished by your orator for use in the 
said button-setting machines." 

Upon the bill, and upon affidavits stating facts substantiating its allégations 
of fact and charges in détail, complainant moved for a preliininarj' injunction. 
Ucfcndants demurred to the bill gcnerally, and opposod the motion for in- 
jtmction. 

Hainlin, HoUand & Boyden, (James H. Lange and Odin B. Eoberts, 
of counsel,) for complainant. 

(1) Action lies for maliciously procuiing a breach of contract, v^hereby a 
contracting party is injured. Any one who interfères with a contractual re- 
lation, to betiefit himself at the exponse of the contracting party, does so ma- 
liciously, withtn the intent and meaning of the law. Lumlev v. Gve, 2 El. & 
Bl. 210; Bowen v. Hall, 6 Q. B. Div. 333; Hajskins v. lîoyster, 16 Amer. 
Itep. 780; Bixbj' v. Dunlap, 22 Amer. Rep. 4(0; Walker v. Cronin; 107 
Mass. .0.55; Gtmter v. Astor, 4 Moore, C. P. (N. S.) 12; Sheperd v. Wakeman, 
Sid. 79: Keeble v. Hlckeringall, Holt, 14, 17, 10; Carringtcn v. Taylor, 11 Enst, 
.571; Tarleton v. McGawley, Peake, 270; Green v. Button, 2 Cronip. M. & R. 
707; Hart v. Aldridge, Cowp. 54; Dudley v. Briggs, 141 Mass. 582, 6 K. E. 
Rep. 717; De Fransesco v. Bamum, 39 Wkly. Rep. 5; Benton v. Pratt, 2 
Wend. 385. The only case not in harmony with the doctrine as expressed Is 
Ohambers v. Baldwin, (Ky.) 15 S. W. Rep. 57. 

(2) A patentée may parcel his monopoly in any way he sees fit according to 
the natural subdivision of his monopoly hito the three exclusive rights to 
make, to sell, and to use. It rests with the patentée to deflno the limitations 
under which he allows others to enjov his invention. Dorsev, etc., Rake Co. 
V. Bradley Manuf'g Co., 12 Blatchf. 202; Adams v. Burke, 17 Wall. 4.53. 

(3) When a patented article is sold subject to an express restriction as to 
its use, disregard of such limitation is an infringement of tlie patent, anl ail 
assignées or vendees of the article are charged with constructive notice of the 
restriction. Hawley v. Mitchell, 4 Fish. Pat. Cas. 388, afflrmed 11! Wall. 544; 
Burr v. Duryee, 2 Fish. Pat. Cas. 275. 

(4) The circumstance that the structure embodying the patented invention 
is sold absolutely by the patentée is not inconsistent with a continuing 
control over the use of tlie structure, to be exercisod by the patentée. Tie 
Co. V. Simmons, 3 Ban. & A. 320; Tie Supply Go. v. Bullard, 4 Ban. & A. 
520; Cotton-Tie Co. v. Simmons, 106 U. S. 80, 1 Sup. (n. Rep. 52; Morgan 
Bnvelope Co. v. Albany Perforated Wrapping Paper Co., 40 Fed. Rep. 
577. 

(5) It is generally true that if by contract or covenant a condition or serv- 
itude is attaclied to tlie ownersliip of property which is tlio subject-matter of 
the covenant, and which is of such peculiar value tt.at the covenanteo can 
invoke the aid of a court of equity to enforce tlie contract or covenant spe- 
citically as against the; obliger or covenantor, then to tliat proper,.. la me 
hands of a purchaser from the obliger or covenantor, with notice of the con- 
dition of servitude, tlie equity raisod in favor of the covenantee by the cove- 
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usait adhères, and prevalis against sudi a pwfchaser. Tulk v. Moxhay, 2' 
Phll. Ch. ni; Western v. MacDermott, L. R. 2 Oh. App. 72; Whllney r. 
liallway Co., Il Gray, 359; Cléments v. Welles, L. R. 1 Eq. 200; De Mattos 
r. Glbson, 4 I^e Géx & J. 276; Clarik v. FUnt, 22 Pick. 231. 

(6) ïhe complainanfs licensees, the users of Peninsular machines, by deal- 
ing wlth those patented machines in a manner contrary to tlie conditions and 
limitations of the llcense, Infringe the patents for the inventions embodied in 
the machines. Colm v. Rubber Oo., 3 Ban. & A. 568; Starling v. Plow Works, 
32 Fod. Hep. 290; Fetter v. Newhall, 17 Fed. Rep. 841; WlUis v. JIcGuUen, 
29 Fed. Rep. 041. ' ' ' 

(7) One who assiSts in an Infringement of patent rights by designedly fnr- 
nisliini; to tlie actnal infringer the means by which his infiingement is effected, 
and for the Intended purpose of promotlng such Infringement, is a contribti- 
toiy infringer, and is hable to the extent of his contiibutibn to the infringe- 
ment. Morgan Envelope Co. v. Albany Perforated Wr.applng Paper Co., 40 
Fed. Rep. 577. 

(8) Any act, done wlth intent to contrlbute dlrectly to an infringement of 
patent rights, Is wrongful, and wUl be enjoined by a court of equity, althougli 
In itsetf, and considered apart from Its Intended purpose, such act might be 
lawful. Wallaee v. Holmes, 9 Blatchf. 65; HoUy v. Machine Co., 18 Blatche. 
327. 4 Fed. Rep. 74; Bowker v. Dows, 15 0. G. 510; Travers v. Beyer, 26 
Ped. Rep. 450; WlUis v. McCullen, supra; Celluloïd Manuf'g Co. v. Amer- 
ican Zylonlte Cp., 30 Fed. Rep. 437; Alabastine Co. v. Pavne, 27 Fed. Rep. 
559; Tle Supply Oo. v. McCready, 4 Ban. & A. 588; Boyd v. Cherrj', 50 Fod. 
Rep. 279. 

Dyrenfortli & Dyrenforth, for défendants. 

(1) The remedy of a party to a contract, in case of breach, is against tlie 
other party thereto. The law gives this mode of redress, and, thougli the 
breach of contract may be induced by a third party, yet the act of breach is 
not his, and the injured party has no cause of action against such a third 
party. 

(2) By the restriction placed upon the use of its Peninsular macliines, 
the complainant seeks to establish a monopoly of the manufacture of mipat- 
ented articles, namely, the button fastenere. This is uncpnscionable, in re- 
straint of ti^de, and the aUeged contract is void. Macliine Co. v. Earle, 3 
Wall. Jr. 320; WUcox & Gibbs Sewlng-Mach. Oo. v. Gibbens Frame, 17 Fed. 
Rep. 623; Manufactuiing Co. v. GormuUy, 12 Sup. Ct. Rep. 632. 

Before the expiration of the time allowed for the submission of 
briefs by défendants' counsel, they withdrew from the case. 

JENKINS, District Judge, directed an interlocutory decree to be 
Çntered as follows, as upon a default: "An order will be entered 
overruling the demurrer, and requiring an answer by the flrst Mon- 
day of Augusti An order will also be entered allowing an injunction 
pendente lite to issue pursuant to the prayer of the bill." 

Subsequently the défendants submitted to a flnal decree making 
the injunction perpétuai. 



CITY OF BOSTON v. BBAL. 

(Circuit Court of Appeals, First Circuit. February 8, 1893.) 

No. 39. 

National Bauks— Statk Taxation of Shakks— Insolvency. 

Pub. St. Mass. c. 13, §§ 8-10, provide that shares of stock In ail bahks, 
State and national, shall be taxed to the owTiers thereof, to be paid in the 
first instance by the bank Itself , which, for relmbursement, shah hâve a lien 
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on the shares and ail thé rights of the shareholders in the bank property. 
Eeld, that no suit for tliis tax can be maintained agalnst the receiver of an 
insolvent national bank where the property represented by the shares has 
disappeared. , 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts, 

In Equity. Bill by the city of Boston against Thomas P. Beal, 
as receiver of the Maverick National Bank of Boston, to recover ihe 
sum of $12,096 for taxes due October 1, 1891. The assessment was 
made under Pub. St. Mass. c. 13, §§ 8--10, which, in effect, provide that 
shares of stock in ail banks, state and national, shall be taxed to 
the owners thereof, to be paid in the flrst instance by the bank 
itself, which, for reimbursement, shall hâve a lien on the shares 
and ail the rights of the shareholders in the bank property. The 
circuit court dismissed the bill. See 51 Fed. Rep. 306. Complain- 
ant appeals. Afflrmed. 

Thomas M. Babson, for appellant. 

Edward W. Hutchins, Henry Wheeler, and Frank D. Allen, U. S. 
Atty., for appellee. 

Before PUTNAM, Circuit Judge, and NELSON and WEBB, Dis- 
trict Judges. 

The decree of the court in this case was entered as follows : 
"Judges PUTNAM and W^BB concurring, and Judge NEIiSON 
dissenting, the decree of circuit court is affirmed." 



DIAMOND PLATE GLASS CO. V. MINNEAPOLIS MUT. FIEE INS. CO. 

(Circuit Court, D. Indiana. June 29, 1892.) 

FosKiaN Insurance Company — Service op Ijummons. 

The summons in an action against a foreign Insurance company upon a 
liability incnrred by doing business in the state of Indiana may be served 
upon the auditor of state, if there is no agent in the coimty where the 
suit Is brought, though the company has never been licensed to do busi- 
ness in the state, and has never filed with the auditor of state a written 
consent to such service of summons. Elliott's Supp. §§ 993, 994. Ehrman 
V. Insurance Co. , 1 Fed. Rep. 471, followed. 

Statement by WOODS, Circuit Judge: 

The plaintifl brouglit this action against the défendant upon a pollcy of In- 
surance to recover a loss by fire. The défendant flled a plea to the jurisdiction 
of the court. Upon a trial of the issue joined upon the plea, it appeared from 
the évidence that the plaintifC is an Indiana manufacturing company, owning 
a plate-glass factory at the city of Kokomo; that the défendant is a Min- 
nesota Insurance company doing business In the state of Indiana, but that it 
has never been licensed to do business in the state, and has never flled with 
the auditor of state a written consent to the service of process upon him in 
actions against the company. The company never had an agent residing in 
the state; but it did business in the state through traveling soUcitors residing 
in Chicago, at whicli city its policies were issued. The summons in the case 
was served upon the auditor of state under "An act concerning foreign Insur- 
ance companies," approved March 5, 1883. The first and the second sections 
of this act (EUiott's Supp. §§ 993, 904) are as foUows: 
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"i)è3. Sen'ice of process. Section 1. Be it enacted by tlie gênerai. asseinlbly 
of the sïate of Indlana, that it sUall not be lawful for any Insurance company 
chartered, orgânized, or Incorpora ted iri àny other state or nation to dp busi- 
ness in tlie State of Indiana until such company sliall flle wlth the auditor of 
State a certified copy of a vote or resolution of tlie board of dlrectors of such 
company, consentlng that service of process in any suit agalnst such company 
may be served upon any authorized agent of such company in the state of 
Indiana, with lUce elïect as if such company was chartered, organized, or incor- 
pora ted in the state of Indiana, and agreelng that any process servt'd upon 
such agent shall be of the same légal force and validity as if served upon 
said company, and agreeing that such service may be so made, with such et- 
fect, while any liability remains outstanding against such company in tliis 
state, and agreelng further that, if, at any time, there should be no author- 
ized agent of such company in the comity where any suit shall be brought, 
service may thereaf ter be made upon the auditor of the state of Indiana, wlth 
such effect as if made upon an authorized agent of such company. 

"994. Service by duplicate. Sec. 2. Service of process in any action against 
any Insurance company not having an agent in that county, where any suit 
shall be brought, shall be made upon the auditor of state by duplicate copy, 
and such service shall be deemed, in ail respects, the same as if such com- 
pany was chartered, organized, or ineorporated in the state of Indiana: pro- 
vlded, however, that a writ against the auditor of state, in such case, shall no* 
be returnable until thirty days after service. It shall be the duty of tlio 
auditor of state, upon such service, to promptly send one copy of such sum- 
mons, liy registered letter, to the président of such company, at the home 
office of the company, or if such company shall be chartered, organized, or in- 
eorporated in a foreign country, and shall hâve a principal office in the 
United States, the auditor shall send such copy to such principal office In the 
United States. The auditor shall flle the other copy of summons in lils 
office." 

Blacklidge, Shirley & Moon, Bell & Purdum, and Duncan & 
Smith, for plaintiff. 

M. H. Beach, Keith, Evans, Tliompson & FaircMd, and EUiot 
& Overton, for défendant. 

Before WOODS, Circuit Judge, and BAKER, District Judge. 

WOODS, Circuit Judge, (after stating the facts as above orally.) 
The facts in this case are essentially the same as in the case of 
Ehrman v. Insurance Co., 1 Ted. Eep. 471, and the statute of 
Indiana, under which the summons against the défendant was 
served upon the auditor of state, is similar to the statute of Arkan- 
sas construed in that case. We quote from the décision, (page 
47G:) 

"The citizen insming his property in this state is not requlred to searcli tho 
Aies of the auditor's office for the purpose of asoertainlng whether the com- 
pany has flled ■ the required stipulation, and otherwise complied wltli tho 
statute. The receipt of the premium, and the exécution and deliveiy of the 
policy, by the company, are équivalent to an assertion by the company tliat 
it has complied with the requirements of the statute to entitle it to do busi- 
ness in the state; and, as between the assured and the company, the latter is! 
estopped, upon the soundest princlples of law and morals, to sîiy that it ha» 
not done so." 

In the more récent case of Berry v. Indemnité Co., 4G Fed. Rep. 
439, the principle which governs the question is thus stated: 

"The laws referred to were enacted for the benoflt of the state, and th(» 
protection of policy liolders. By failiug to comply with them, the défendant 
and its agents incurred the prescribed penalties; but such failure does not 
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affect the validity ol its policies, or in any manner operate to the préjudice 
of pollcy holders. By the faet of doing business in tlie state, it asserts a 
compliance with the laws of the state, and after enjoying ail the beneflts of 
that business, and receiving the money of the assured, it will not be heard t» 
say that it never submltted 'to the .iuiisdiction of the state.' It can reap no 
advantage from its own wrong." 

That the stipulation was not in fact flled with the auditor is 
therefore of no conséquence, if the company has done those things 
which imposed upon it the obligation and duty to file it. The law 
deduces the agreement on the part of the company to answer in 
the courts of the state, on service made upon the auditor, from the 
fac.t of its doing business in the state; and the presumption, from 
that fact, of assent to service in the mode prescribed by the statute, 
is conclusive. No averment or évidence to the effect that it had 
not intended to corne under the law of the state is admissible to 
defeat the jurisdiction. The reason of this rule is that the obli- 
gation to file the stipulation is imposed for the protection of the 
citizen dealing with the company; and when, by its own act, its 
obligation to file the stipulation is perfect, as between the company 
and the citizen, it will not be permitted to relieve itself from a lia- 
bility which the written stipulation would hâve imposed, by plead- 
ing its own failure, whether négligent or willf ul, to comply with the 
statute. In such cases the law conclusively présumes that to hâve 
been done which ought to hâve been done. The maxim that no 
man shall take advantage of his own wrong is as applicable to 
corporations as to natural persons, and to agreements of the kind 
under considération as to any other. The défendant must answer 
to the merits of the action. 



In re LYMAN.» 

(District Court, S. D. New York. March 28, 1S03.) 

1. Court Rooms — New York FEDBHATi Buildin& — Treasury Department — 
AiiLOTMKNT OP Rooms— PowBRS Limited. 

The United States district court for the southem district of New York 
dérives its right to the occupancy of its rooms in the New York post-office 
building directly from congrcss, under the .acts passed to provide "p(>rma- 
nent accommodations" in New York for the post office and the United 
States courts. The treasury department never had any power to allot 
rooms, except an implied power incidental to its duty to adopt plans of 
construction, so as to aceommodate both the courts and the post office 
under one roof; and that power ceased with the completion of the buildin,i; 
and the allotment and occupancy in accordaiice with such plans. Tho 
treasury department has now no power arbitrarily to disposscws either 
from the occupancy of any of the rooms thus pormanently appropriated 
for its uses. The "control" of the treasury department referred to in 
the appropriation acts relates solely to care, custody, repair, furnishing, 
etc.. as a custodian for the benellt of the courts and post office, and in- 
cludes no right of dispossession. 

3. Thkeatbnbd Dispobsession — Public Office — iN.juNCTroN— (îontempt. 

An unlawful ousting of this court, its offlcers and records, from their 
rooms, would be a contempt; and a threatened attempt so to do may be 
properly enjoined, on the matter being brought before the court by pétition 
of the clerk. 

^Reported by E. 6. Benedict, Esq., of the New York bar. 
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Spécial Proceeding Kestraining Dispossession of tàe Court. 
Statement by BEOWN, District Judge: 

Order to show cause why the custodlan of the Uniteà States court and post- 
office building, his agents, etc., slioiild not be restratned from taking posses- 
sioti of room 114-115, tn sald building, now occupled by the petitloner .is clerk 
of thls court, and from Interfering with hls possession and use thereof. 

The pétition, dated April 30, 1892, stated that the sald room had been oc- 
cupled by the clerk, wlth other rooms, for keeplng the records and file pa- 
pers of the court ever since his accession to offlce; that of the several rooms 
formerly occupied by hlm, he had yielded one room at the marshal's request 
for the use of the grand jury; and afterwards In 1889, at the request of the 
post-offlce department, he had also yielded a room on the fifth floor for the 
use of the United States postal railway service, under the expfectation that ad- 
ditioijai case rooro would be suppUed In the remainlng rooms of the clerk 
through the action of the treasury department, which, however, hiis not been 
suppllèd; and that there now remains barely sufflcient room for the proper 
saJe-kéeping and préservation of the files of papers and records of the court; 
that roppa 114-115 contains books and files of papers under the United States 
bankruptcy acts, records of equlty suits, and cases arislng under the United 
States internai revenue acts; that thèse files of papers involve the title to 
much property in New York; that they are accumulatlng; and that there Is' 
no other accommodation for such books, files, and papers, except in the room 
where they now are. : • j 

That he has been notifled in writing by tlie custodlan of the building that 1 
said room 114-115 has been "assigned" to Gen. Sharpe, United States ap-| 
praiser, and that the custodian would forthwith deliver possession of said| 
room to said Sharpe, notwitlistanding the clerk's refusai to deliver the same 
until other room had been offered to be provided for the court records; that 
no other suitable room In said building had been ofCered or is avallable there- 
for; and that if he is deprived of said room, there will be no room or con- 
venîences essential to the safe-keeping and préservation of a large part of the 
sald bankruptcy records and other papers above stated. 

That this building was built upon land deeded to the United States govern- 
ment by the city of New York, upon condition tliat the building should at ail 
tlmes be used and occupied exclusively as and for a post office and courthouse 
and for no other purpose; and that if otherwise used, the property should re- 
vert to the grantor as absolute owner of the premlses. 

That the reason why sald room Is now wanted for said Sharpe is, becausc 
said Sharpe, who formerly occupied room 108-109, had been in February last 1 
forcibly ejected therefrom, and liis papers put ont and left in the hall, in or- i 
der to Install in said last-named room the United States supervising inspector 
of steam vessels, who now occupies that room, without any légal right and 
in violation of sald deed. 

On this pétition an order was made directlng the custodian and sald Sharpe 
to show cause why they should not refrain from interfering wlth the clerk's 
possession of the room, wlth a restralning order meantime. At the hearing j 
Mr. Sharpe appeared In person and filed an affldavlt submittlng his rights to 
the disposition of the court, and stating that he had been inf ormed by the cus- 
todian that he would be put in possession of room 114-11.5, and that the key 
thereto had at his request been delivered to the marshal before the serv- ' 
Ice of the order, but that no use thereof had since the order been attempted 
to be made. 

The custodian submitted an affldavit not controverting any of the material 
facts stated in the pétition, but averring that it has never been the intention of 
the cxistodlan to deprive the clerk of his possession of the records and files 
of papers eontalned in said room 114-115, but that he has always been ready 
and willing to do everything in his power to facilitate their removal to any of 
the other rooms now occupied by the clerk, or to such other room as the cus- 
todian may under instructions from the treasury department be authorized 
to asslgn to hlm; that the custodian, upon Mr. Sharpe's request for a room 
(after his expulsion from room 108-109) had been authorized by the treasury 
department, upon the custodian's suggestion, to asslgn said room 114-115 to 
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said Sliarpe, and had aecbrdlngly done so; that Mr. Sharpe Is one of the 
board of United States gênerai appraisers to whom the circuit court bas re- 
fened the talàng of additional testimony on appeals in customs cases, pur- 
suant to section 15 of tKe act of Jime 10, 1890, (26 St. at Large, p. 138, c. 407,) 
and tliat said Sharpe acts in such matters as an officer of said circuit court, 
aud dcsired said room for taking testimony as such référée. 

A letter from tlie secretai'y of the treasury to the cusrtodian, dated May 7, 
1892, was annexed to the affidavit, as setting forth fully the position of the 
treasury department on the suhject; référence was also made to the cor- 
respondence with the marshal and the attomey gênerai in July, 1891, in regard 
to rooms for the United States circuit court of appeals, as évidence that the 
law department "acquiesces in the claim of the treasury department to the 
exelunive control of tlie [United States court and post office] building." 

The letter from the secretary of the treasury of May 7th asserts that the 
instructions to the custodian to assign the said room to Mr. Shai'pe were given 
"by virtue of rlghts and privilèges vested in the secretary of the treasury;" 
that "the acts of congress for acqulring the sdte and erecting the building, and 
the acts making appropriation for repairs and préservation thereof and pay of 
assistant custodians and janitors" show the will of congress "that said build- 
ing should be under the control and within Ihe jwisidiction of the secretary of tlie 
treasury excivs-vf^y;" that al! court officiais make applications for assign- 
ments In public buildings for their use, through the department of justice, to- 
the secretary of the treasurj', and "that it is the legally vested right of the 
secretary of the treasury to exercise whateter discrétion he may deem proper 
in regard to such cases;" that the assignment of the room In question to Mr. 
Sliarpe was by instruction of the secretary of the treasury, "wlio exercised his 
legally vested discrétion and rights in the rase;" that the clerk of the district 
court, as a subordinate of tire attorney gênerai, is not vested witli any au- 
thority to act in such a case; that no application to the secretary of the 
treasury for any reversai of the instructions (to assign room 114-11.5 to Mr. 
Sharpe) had been made by the attorney gênerai, or by the judge of this coiu't 
through the attomey gênerai, or by the clerk through said judge and attomey 
gênerai; and that the attomey gênerai had been requested "to take such. 
action as will requjre Mr. Lyman to act in his subordinate capacity, that is, 
under instructions from the department of justice, instead of upon his own 
responsibility." 

In the letter of the secretary to the attomey gênerai of the same dater 
(May 7th) the former complains that the clerk as ijetitioner had acted on his 
own authority, resulting in "an attompt to interfère with the legally vested 
rights and privilèges of the secretary of the treasury," and that "such action 
is at least reprehensible and such as should receive the censure of the attomey 
gênerai;" It is added that "the [treasury] department will be pleasod to give 
due considération to any application, statement, or communication from the 
attorney gênerai, in regard tp the assignment of rooms in said building, but 
submits that the matter of such assignments is one exclusixely wilhin the jurisdic- 
tion of the secretary of the treasury. " 

The affidavit submitted by Mr. Lyman in reply to the above states that on 
March 22d last he wrote to the attomey gênerai stating among othor things 
that the custodian, claiming authority from the secretai-y of the treasuiy, was 
proposing to take possesision of one of the record rooms occupied by him as 
clerk, which was indispensable to him; and suggesting that a protest be 
entered against it; that he recelved from the attomey gênerai an answer 
thereto dated March 24th, of which letter a copy was annexed, stating that tho 
petitioner's letter had been recelved, and "referred to the attention of th» 
secretary of the treasury, with a remonstrance" against taking the room away 
from him. 

R. D. Benedict, for petitioner. 

Jas. T. Van Eensselaer, Asst. U. S. Dist. Atty., opposed. 

BROWN, District Judge, (after stating the facts as above.) The 
room in question is one of a suite of rooms along the northwest part of 
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the corridors of th.e third and fourth floors of the United States court 
and post-offlce building. They are immediately contiguous to tlie 
principal district court room used for the trial of causes, and sepa- 
rated from it only by a liall. Tliey are used for tlie chambers of 
the judge, and as the clerk's offices for the transaction of the court 
business, and for the care and préservation of the books and files of 
the court, and for the necessary consultation of them by the offlcers 
of the court and by the public. Thèse rooms not only communicate 
with each other, but they are connected together by an interior stair- 
way, for greater convenience and economy in use; and they hâve been 
occupied by this court for the above-named purposes ever since the 
completion of the building, some 18 years ago. Eoom 114-115 is di- 
rectly over the chambers of the court. It is necessary for the proper 
custody and safe-keeping of the court books, papers and records, and 
is already closely flUed. In proposing to dispossess the court from 
the use of it, no other room is offered as a substitute, nor any in- 
creased accommodations in its other rooms. It is proposed to dis- 
possess flrst, and not to consider the question of other accommoda- 
tions until afterwards, if at ail; and no provision is to be made for 
the convenient care and use of the records in the mean time. The 
removal is not sought for any temporary purpose, sueh as the care, 
préservation or repair of the building; but to oust the court per- 
manently from its possession, for the beneût of a new occupant. 

The appraiser, for whose use the room is sought for the purpose 
of taking testimonyin customs appeal cases, though "an officer of 
the court," does not pit in court in the taking of such testimony ; heacts 
only as a référée, whose duty it is " to take the évidence and retii,rn it 
to the court." 26 St. at Large, p. 138, § 15. As a mère référée, he 
would not be entitled to demand room for his use in this building, 
unless the other two appraisers when similarly appointed, and ail 
other référées appointed hy the court in otlier causes, as well as ail 
receivers, masters, and commissioners, are each to be held similarly 
entitled to a room; since ail such appointées are equally "olHcers of 
the aourt," and in a precisely similar sensé. The diities of the ap- 
praisers as référées, are, however, so intimately related to the busi- 
tiess of the circuit court in customs appeal cases, that that court may 
doubtless direct their sessions to be held in the rooms of that court ; 
and for that purpose, if its accommodations are at présent insuffi- 
cient, that court may rightfully demand additional accommodaficns 
from among any of the other rooms in the building not already other- 
wise lawfully appropriated. The question hère, however, does not re- 
late to the appropriation of unoccupied rooms, or even of rooms tem- 
porarily used by persons having no permanent lawful right therein; 
it relates to the right to dispossess this court of a part of the rooms 
allotted to it, and occupied and held by it, from the beginning, and, 
without contradiction, necessary for its uses. 

The power of the treasury department over the use and occupation 
of the entire building, whether already lawfully occupied or not, is 
claimed to be exclusive and discretionary; and so completely so, 
that upon: this hearing it was denied that any inquiry could be made 
into the attending circumstances; such as whether the change pro- 
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posed was necessary or unnecessary; whether îlr. Sharpe was enti- 
tled to a room at ail; or if entitled, wh-j he was ejected from the 
room he formeriy occupied; or wlietlier the supervising inspecter, 
for whose benefit Mr. Sharpe was ejected, and who was installed in 
Mr. Sharpe's former room, has any légal right there; or whether 
there are not other rooms in the building occupied by persons having 
no lawful right in them, which might be appropriated to Mr. Sharpe, 
leaving this court unmolested. AU thèse matters, it is claimed, are 
subject to the détermination of the treasury department alone, and 
not subject to question or review elsewhere. 

As the power over the occupation is claimed to be discretionary, 
so, it is said, there was no need of any prier notice or hearing to be 
given to the occupant. There was noue given in this case. There 
was no prier inquiry er consultation ef the court, or of the clerk, as 
te their need of the room, or of the practicability ef parting with it. 
The flrst notice was in effect a notice to quit. Even a right te ad- , 
dress the treasury department directly en the subject, is denied. I 
That is allewable, it is said, througli the attorney gênerai alone, 
whose remonstrances, however, hâve no force except such as the 
treasury department may choose to give them; that is, in this case, 
nene at ail. 

The power claimed is exclusive in its nature, and arbitrary and 
despotic in practice. If valid, the tenure ef the United States courts 
and of the post-office department in the building which the gov- 
ernment has built expressly for them and for no other uses, is 
inferior to that of any other class of tenants known te the law. 
The most summary of civil proceedings te dispossess the humblest 
tenant at will, provides for at least semé notice, semé hearing, 
and some rule of law that régulâtes dispessessien. Even military 
discipline has courts-martial. It is only appointées, agents or serv- 
ants, who hâve ne tenure at ail, that are liable to removal at dis- 
crétion and without notice. Is that the relation of the United 
States courts and the post office to the treasury department, as 
respects their occupation ef the building expressly buUt by the 
govemment for them alone? Do they hold possession at the mère 
discrétion of the treasury department, and without any permanent 
tenure? 

If the différent courts can be eusted frem ene room or another 
at discrétion without notice and without appeal, it is plain they 
haA'e no âxity of tenure, nor any tenure at ail, save by the mère 
grâce ef the treasury department. Se far as respects any légal 
guaranty ef protection in their occupation, they might be turned 
eut of room after room, under pretext of the public needs, ac- 
cording to the views entertained by the treasury department, or 
by the suberdinate who might wield its powers, until their func- 
tions were crippled er paralyzed. Such a dominating power over 
the court, ledged in an executive officer merely, would not only 
be novel and extraordinary, but a standing menace te the inde- 
pendence of the judiciary, and involve a violation ef ene of the 
fundamental principles of the distribution of the jwwers of the 
three great departments. 
V.55f. no. 1 — 3 
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The respect of tlie community and thé due influence of the ju- 
diciary department are in no small degree affected by thé external 
conditions of the courts. Among thèse their stability and per- 
manency are by no means unimportant; and it cannot be doubted, 
I think, that in the érection of the numerous buildings throughout 
the country for their use during the last 30 years, congress has 
had in view, not questions of economy alone or chiefly, but that 
flxity and permanency of tenure wMch not only best subserve 
the convenience of the community and of the courts, but comport 
with the dignity of the judicial functions. The intent to malie 
their tenure permanent, is seen both in the acts proTiding for 
the érection of this building, and in the prior act of August 2, 
1854, contemplating "permanent accommodations," (10 St. at Large, 
p. 333,) to which référence will be again made laereafter. 

It seems, therefore, scarcely crédible tliat congress, after hav- 
ing devoted large sums of money in order "to provide permanent 
accommodations" for the United States courts and the post oifice, 
should hâve proceeded to destroy ail permanency of tenure by lodg- 
ing in any executive olficer an indeflnite and irresponsible power 
of dispossessing at discrétion either the courts or the post office 
of their rooms, or to turn out one and put in another at pleasure, 

A further objection to the power claimed is that the assertion of 
an exclusive jurisdiction over questions conceming the right of use 
and occupation would involve the exercise of judicial functions. 
The occupation of the building is expressly limited by the deed of 
conveyance to the uses of the courts and post oifice. Such uses as 
are not accessory to thèse are prohibited. Such persons as fall 
within thèse classes hâve the right to the use of the building, and 
to the whole of it, as against ail others, howsoever they may hâve 
corne into occupation. The détermination of what is, and what is 
not, within the permitted uses is in the last resort a purely judicial 
question, wMch the secretary of the treasury can hâve no discre- 
tionary power to détermine as a flnality. See Kilbourn v. Thomp- 
son, 103 U. S. 168, 192, 193. 

There is no statute that gives to the treasury department the 
authority it now asserts. Its claim thereto is based upon inference 
from, 

(1) The acts providing for the construction and "completion of the 
building" "upon contracts and plans approved by the secretarj' of 
the treasury" and "under his direction;" and 

(2) Various clauses in the appropriation acts passed since 1872, 
ta which divers sums of money hâve been appropriated "for the care, 
préservation and repàir of building and furniture," "pay of assistant 
custodians and janitors," etc., in the "customhouses, courthouses, 
post offices, marine hospitals and other public buildings, under the 
control of the treasury department." See Rev. St. § 3684; 26 St. 
at Large, p. 953; 17 St. at Large, pp. 352, 353; 18 St. at Large, pp. 
229, 395, 396 ; 26 St. at Large, p. 967, etc. 

I hâve diligently examined ail the statutes to which I hâve been 
referred on thèse subjects. I fail to flnd in them any a\ithority 
given to the treasury department to dispossess the court of any of 
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the roomB allotted to and occupied by it, upon the completîon of the 
building, in accordance with the plan for its érection; or any power 
conferred on any subséquent secretary of the treasury to change 
the plan of allotment of the diJïerent parts of the building as then 
made. 

Before considering the statutes referred to, a brief glance at the 
previous mode of supplying rooms for the courts wiU be useful, as 
showing that the secretary of the treasury has never been charged 
with any duty, or had any gênerai authority, in providing rooms for 
the courts, save oiJ.y in adopting plans for the érection of the build- 
ings. 

The duty of providing rooms for the courts, including proper 
offices for the clerks, devolved at flrst upon the marshal alone, the 
expense of wMch was included in the "reasonable contingencies" 
provided for by the act of May 8, 1792, (1 St at Large, p. 277, § 4.) 
U. S. V. Cogswell, 3 Sum. 207. By the act of February 26, 1853, 
{10 St. at Large, p. 165, § 2,) the allowance to the marshal for rent 
of court rooms was limited to $50 per year, except upon prior sub- 
mission of estimâtes to the secretary of the interior, and instructions 
from him. This check upon the marshal's expenditure was after- 
warda transferred, not to the secretary of the treasury, but to the 
attorney gênerai, with whom it still remains, (Eev. St. § 830;) and 
now the renting of rooms for the use of the United States courts, 
where they are not accommodated in the govemment buildings, is 
vested in the marshal under the supervision of the department of 
justice, through which the appropriations therefor are made. See 
25 St. at Large, p. 978; 26 St. at Large, pp. 410, 882, 883, 987; 
27 St. at Large, p. 609; 

By the act of February 2, 1854, (10 St. at Large, p. 266,) the secre- 
tary of the interior was authorized " to provide by hase from year to 
year, or for a term of years, or at his discrétion, rooms in the city of 
New York for the United States courts and the United States at- 
torney, marshal, and clerks of the circuit and district courts." By 
the act of August 2, 1854, § 1, (10 St. at Large, p. 333,) the président 
was empowered "to provide necessary accommodations for the 
courts of the United States and the officers connected with them 
in the district of Massachusetts, and in the cities of New York and 
Philadelphia, by fitting up and leasing the same until permanent ac- 
commodations can be provided;" and by section 2 of the same act 
the président was "authorized to procure by purchase or otherwise 
Buitable sites for buildings to bé used as courthouses and post offices 
in the cities of Boston, New York and Philadelphia." Under the 
above acts apartments were from time to time rented at New York 
In Collège place and in Chambers street for the use of the fédéral 
courts in the immédiate vicinity of the présent building, until the 
latter was built and ready for occupancy. 

Meantime a commission had been constituted for the purpose of 
procuring a suitable site in New York, whose report was approved 
by the joint resolution of January 22, 1867, (14 St. at Large, p. 563 ;) 
and the same commission was thereby appointed to purchase the 
site "for a building to accommodate the post office and United States 
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courts" iri thé city of NeT^. ^ork, ia accordancê wltli their report; 
aiid plans and estimâtes fof à Nuîtable building were directed to 
be submitted to the postmastef' gênerai and secretary of the in- 
terior. Under tliis act the site was obtained for $500,000 by deed 
from the city of New York to the United States, dated and recorded 
April 11, i867. The deed conveyed the premises for the exclusive 
use of a post office and courthbuse, and under an express covenant 
that if used for any bther purposes, the premises shoiiid revert to 
the grantor. In 18G9 |200,000 were appropriated for laying the 
foundation and commencing the building. 15 St. at Large, p. 305. 

By the act of April 20, 1870, (16 St. at Large, p. 85,) one million 
of dollars was appropriated "for continuing the building for a court- 
house and post office in New York city, provided that no part of this 
sum beyond flve hundred thousand dollars, or any other sum appro- 
priated for this purpose, shall be expended untU a contract or con- 
tracts for the completion of the entire building in confnrmity with plans to be 
approved by the secretary of the treamry and postmaster gênerai, and at ail 
times under their direction, shall be entered into." By the act of 
Jnly 15, 1870, (16 St. at Large, p. 295,) $500,000 were appropriated 
for the same purpose and upon the same conditions, except that the 
secretary of the treasury alone was thereby authorized "to enter 
into contracts for the completion of the building," and "to adopt 
plans previously approved by him." Subséquent payments were 
authorized for the same purposes in the appropriation bills from 
year to year under the headings of "Treasury Department," "Public 
Buildings," until the act of March 3, 1875, where under the same 
head, (18 St. at Large, p. 395,) appears the appropriation of |388,- 
160.08 "for completion of building for United States post office 
and courthouse, New York, including the cost of heating and venti- 
lating apparatus, and the cost of area along the park front, as per 
report of the siipervising architect of the treasury." In May, 1875, 
this court entered into possession of the room in question, with its 
other rooms, in accordance with the plan of the building and the 
allotment thereby made by the secretary of the treasury. 

1. Such are the acts of congress for the construction of this build- 
ing, and the only powers given by those acts to the treasury de- 
partment. Many other buildings for similar purposes elsewhere 
hâve been since erected under similar acts, always upon plans re- 
quired to be first prepared and approved. Thèse acts do not pur- 
port to give to the treasury department any authority or control 
over the use and occupation of the building after it bas been com- 
pleted, or any right to change the occupants at pleasure; still less, 
any authority to change the uses to which the building was devoted, 
by assigning rooms to persons not within the terms of the act, or of 
the deed of conveyance;^ or to oust either the court or the post 

"This subject w.is ta 1878 under tavestigatlon by the United States senate 
ftnd Its Judlclary comiulttee, whose report, through Mr. Oonkling, was od 
April 29th of that year prtated as foUows: 

"Report. The commlttee on the Judlclary having been Instructed by th» 
lollowtag resolution of the senate: 
" 'Resolved, that the commlttee on the judlclary be tastructed to inqulre for 



IN RE LYMAN. 87 

office from any room of which. it was lawfully in occupation, in ac- 
cordance witli the plans adopted and the possession taken npon 
the completion of the building. Thèse acts show, on the contrary, 
that the treasury department was but the mère servant and agent 
of congress to adopt plans for the permanent accommodation of the 
courts and post office, and to see that the building was built in con- 
formity therewith. 

wliat purposes the post-ofïlee buiWing ta the city of Now York may lawfully 
be used, and wliether any occupation of said buUdtag exists, or Is proposed, not 
authorized; and meanwhile, the secretary of tho treasury Is requested to take 
no action in regard to the occupation of said building until said committee 
shaU report,' 

"—report: ' 

"The title of the United States to the property referred to was acquired by 
deed, dated the llth of April, A. D. 1867, from the mayor, aldermen, and com- 
monalty of the city of New York. 

"FoUowing the grant is the foUowing condition: 

" 'Upon the express condition, however, that the premises above described, 
and every part and parcel thereof , and any building that may be erected tliere- 
on, shall, at ail times hereafter, be used and occupied exclusively as and for 
a post office and courthouse for the United States of America and for no 
other purpose whatever. 

" 'And upon the further considération that if the said premises shall at any 
time or tlmes cease to be used for the purposes above limited, or for some one 
of them, or If the same shall be used for any other purposes than those 
above specifled, the said premises hereby conveyed, and ail right, title, and 
Interest thereln, shall revert to and be reinvested lu the said parties of the 
first part, their successors or assigns. And the said parties of the flrst part 
shall thereupon become the absolute owners of the said premises and every 
part thereof, with the appurtenances, and they may then re-enter the said 
premises and forever thereafter use, occupy, or alien the said premises and 
every part thereof, in the same manner and to the same exteut as if thèse 
présents had not been executed.' 

"This grant having been accepted by the United States with its conditions, 
the resulting rigbts were, in the oiJinion of the committee, as follows: 

"The grantee had the right to erect, as it did erect, a building of dimensions 
and character adéquate and adapted to the fullest accommodation of its postal 
and judicial services; It has the right of perpétuai occupation of the premisen 
for thèse purposes. 

"To dévote the premises of any part of them to uses having no relation to 
the objects denotod in the deed, would in the opinion of the committee, be 
vlolative of the tcrms and spirit of the transaction. 

"The restriction is not jneroly teclmical or formai. The site is in the 
densost portion of a great city, and persons of both sexes, resorting to tho 
post office and the courts, hâve an interest, as otliors hâve, in restricting the 
use of the building, in preventing its being thrown open to ail the numbers and 
classes having occasion to visit revenue offices and the various other offices 
known in the différent branches of the ptiblic service. 

"Having regard to ail the considération l>earing on the question, it is believed 
by the committee that it would not bo expédient or watrantable to assert, 
on beh.ilf of the United States, any daims to occupy the building or land in 
question save for the two branches of the public service specifled in the 
doed. 

"In expressiiig this opinion tlie committee does not mean to affirra that a 
mère cnsu.'il temporary use of some inortion of said premises, not interforing 
with the uses prescribed in said deed, would worlc a forfeiture of the 
estate." 

Efforts were made from time to timo to induce tlie city and state authoii- 
ties to relcase the condition of the above deed, but failed. 
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In adopting plans to accommodate both the courts and tlie post 
office under one roof, there was doubtless a duty imposed on the treas- 
ury department to ascertain the respective needs of both, and to pro- 
vide properly for each. As the needs of each were to some extent différ- 
ent, the adoption of proper plans, so as to accommodate ail, involred 
an appropriation of différent parts of the building to the uses of 
each, and the secretary of the treasury had, therefore, for the time 
being an incidental power of allotment to that extent. But as the 
power of allotment was a mère incident to the adoption of plans 
for the building to accommodate ail, that power necessarily ended 
when the building was finished and the allotment made in conf orm- 
ity with the plans adopted, and the parties had entered into posses- 
sion accordingly. The construction acts gave a spécial, not a per- 
pétuai power. They conferred no authority on subséquent secre- 
taries to undo what the former secretaries had completed. They 
gave no more power to reallot rooms previously designed and set 
apart for each and occupied accordingly, than to change any other 
parts of the former plans, or to tear the building down and build 
anew. 

The plans of the building hâve not, indeed, been produced by the 
treasury department. . It is said that they hâve been lost. But 
as this court entered upon possession of its rooms, including the 
room in question, upon the completion of the building, and has oc- 
cupied them ever since, there is not the least doubt that they were 
a part of the building specifically appropriated to this court in the 
plan of construction, and provided for this court in that plan, and 
occupied in accordance therewith. And such is the recollection of 
those conversant with the f acts. No question is made on this point ; 
and I hâve not the least doubt that the plans, if produced, would 
show this appropriation. It is the same with the rooms appropri- 
ated to the use of the circuit court and of the post-oiflce department, 
respectively. 

The entry into the rooms thus built for them, and tlieir tenure 
of those rooms, were not by any mère permission or authority issu- 
ing from the secretary of the treasury. Their tenure is dïrectly 
under the act of congress, which devoted the building to their use. 
The tenure of each is that "permanent accommodation" contem- 
plated by the act of August 2, 1854, and is as flxed, permanent and 
secure, in the rooms appropriated to them respectively, as if those 
rooms had been built as a separate building for each. The question 
is to be treated in precisely the same manner as if the rooms appro- 
priated by the plans to each, constituted separate buildings, under 
separate roofs. Neither can be ousted therefrom except by some 
authority proceeding from congress alone. 

2. Appropriation acts. It is urged that varions clauses found 
in the appropriation acts, import a grant of this power by implica- 
tion. As a f air example of the language used in a score or two of 
thèse acts during the last 20 years, the following may be eited 
from the act of March 3, 1891, (26 St. at Large, p. 953 :) 

"For repairs and préservation of public buildings, repairs and préservation 
of customliouses, courthouses, post offlœs, marine hospitals and other public 
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buildings, under control of the ireasvry depariment, two huDdred and flfty 
thousand dollars." 

The same phrase "ijublic buildings under control of the treas- 
ury departnient" is nsed in the saine way, in the same act, in ap- 
propriating moneys for "pay of assistant custodians and janitors;" 
for "fnrniture and repairs of fumiture;" for "fuel, lights and water 
for public buildings;" for "heating apparatus for public buildings;" 
for "vaults, safes and locks for public buildings." 

From this phraseology in numerous acts, it is urged that the 
secretary of (be treasury bas control over the use and occupation 
of such buildings, and may reassign, and change the occupants, at 
pleasure. This inference is unwarranted; it is a violation of the 
canon of légal construction that requires statutes to be interpreted 
according to the subject-matter. The subject-matter of those acts 
is not the use and occupation, or the occupants of the buildings ; 
but solely the care, maintenance and repair of the buildings. The 
"control" referred to, therefore, so far as any inference is to be 
draAvn from such acts, is a control as respects care and main- 
tenance alone, that is, as custodian and caretaker, having no référ- 
ence to any power over the permanent use and occupation. In ail 
thèse acts, moreover, not one of the passages cited purports to grant 
to the treasury department any power at ail. The language is used 
by way of description only. So far as it lias any force, it is simply 
by implication of some control already existing. Any such impli- 
cation cannot possibly extend beyond the subject-matter under 
considération in the act, viz. care, equipment, maintenance and re- 
pair. 

Considered with référence to other parts of the appropriation acts, 
it is seen that the phrase "public buildings under control of," etc., 
is merely employed to indicate the class of buildings for wliich the 
particular sum of money named is designed to be expended. Some 
such gênerai description was necessary in order to distinguish the 
buildings intended from other buildings in charge of the war depart- 
ment, the department of the interior, or the department of justice, 
etc., for which other appropriations were made for siniilar purposes. 
In the act first above cited (26 St. at Large, p. 953) and in many 
other acts also, there were like appropriations, including janitors 
and watchnien, for "court rooms under .the department of justice," 
(26 St. at Large, pp. 410, 987; 27 St. at Large, p. 609; 25 St. at 
Large, pp. 545, 978; 24 St. at Large, pp. 254, 542; 23 St. at Large, 
pp. 224, 511;) the rented court rooms being, as above stated, under 
the gênerai supervision of that department. 

Examination of the varions statutes using this phrase, shows also 
that it is used merely in the sensé of "in charge of or "under," with 
which latter word it has been used interchangeably. Thus in the 
act of June 10, 1872, where I hâve first found the phrase in ques- 
tion, the two expressions are used as synonymous on successive 
pci,ges. 17 St. at Large, pp. 351, 352. The last of those two pro- 
visions (page 352) was transferred to the Eevised Statutes, (section 
3684,) but with "under the control of," instead of the word "under" 
simply. Botk expressions manifestly mean the same thing. So 
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tàe act of Mareh 3, 1873, (17 St. at Large, p. 514,) on one page usea 
the phrase "under control of" for similar appropriations for care, 
repair, etc., and on another (page 523) it speaks of "publie build- 
ings under the treasury department." In the act of June 23, 1874, 
(18 St. at Large, p. 229,) while the phrase "under control of 
is repeatedly used as respects repairs, etc., those items altogether 
are placed under the gênerai head of "Pubhc Building under the 
Supervising Archited of the Treasury Department." In ail thèse 
places the words "under" or "under control of" mean "in charge 
of," and nothing more. No power or authority to control the use 
and occupation of the buildings was conferred or intended to be 
conferred on the treasury department, or on the snpervismg archi- 
tect. The "control" referred to in ail the acts is simpîy j, control 
as respects repairs, care, maintenance, etc., which were tiie subject- 
matter of the clauses referred to. 

Had congress had an intention to give the treasury department 
authority to dispossess the courts or post office of any of tlie offices 
built and appropriated for their permanent accommodation, or to 
change their occupancy from time to time, it is not crédible that 
that intent would hâve been expressed in any such indirect mode, 
and by récital merely, as in the phrases quoted, instead of by some 
direct grant of power. 

Further évidence that congress had no such intent, is supplied 
by the act of March 3, 1891, establishing the United States circuit 
courts of appeals. Section 9 of that act requires the marshal "under 
the direction of the attorney gênerai and with his approval to pro- 
vide such rooms in the public buildings of the United States as 
may be necessary" for the courts of appeals; or if that cannot be 
done, then that "with the attorney general's approval, he lease such 
rooms as may be necessary." Hère is no référence to the treas- 
ury department as having any authority whatsoever over the use 
and occupation of the same public buildings over which that depart- 
ment now claims exclusive control. Had congress ever conferred such 
an authority, or intended to confer it in the fréquent and familiar 
use of the word "control" in the appropriations for repairs, it is not 
crédible that the direction to supply rooms for the courts of appeals 
in those same buildings would hâve been addressed to the marshal 
and the attorney gênerai, while the treasury department was whoUy 
ignored. That department is not noticed, because after the allot- 
ment as fixed in the final plan of construction, it never had any 
authority to control or to change the use and occupation of the parts 
of the building allotted to each, and never had any duties or re- 
sponsibilities (aside from construction) in eupplying the courts 
with rooms, or any power to interfère therewith. Section 9 of 
the act of 1891 is in précise harmony with the laws and usages of 
the government from the beginning ; nor could the treasury depart- 
ment lawftilly hâve set up any authority against the action of the 
marshal and the attorney gênerai under the above-cited act of 1891, 
SM respects any rooms available for the courts of appeals. 

It is nvH'.'â that the control over the com^ouse and post-ofûce 
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building must be vested somewliere, since there are three courts 
to be provided for, besides the post office; and that amid the grow- 
ing demands for room, in no other way could confusion and collision 
be avoided. 

But the power claimed would, on tlie contrary, most directly tend 
to produce collision, instead of avoiding it, by unsettling ail perma- 
nent right of occupation; and, by making every room liable to 
change without notice or hearing, it would open the door to perpét- 
uai intrigue, change and dissatisfaction. 

Nor, so far as I can learn, has there been any previous practice 
which would lend color for the exercise of the power now claimed 
by the treasury department, to oust either the court or the post 
oiHce from any rooms allotted to them in the construction of the 
building. The papers submitted by the respondents do not allège 
any such grounds. If, with the lapse of time, the growth of the 
courts or of the post office is such as to n(!ed additional accom- 
modations, it is for congress to provide for the necessary room, 
as congress did provide in the act of 1891 for the new courts of 
appeals, as above cited. The remedy from congress is always ob- 
tainable. There is no occasion for the assertion of novel and arbi- 
tra rypowers; nor is the plan of the structure for the "permanent ac- 
commodation" of each to be upset, or the rooms of the whole 
building be made • subjects of perpétuai strife, simply because the 
post office may, after pime 20 years of occupancy, hâve become 
cramped for room; thougli that is not the origin of the prcseni 
difficulty. Upon the argument contended for, the treasury depart- 
ment miglit not only permit unauthorized persons to use such l'onms 
as they please, after dispossessing the courts thereof, but upon the 
plea of the needs of other occupants, it might oust the couri-? from 
the possession of ail the large rooms expressly designated for the 
hearing of causes, crowd them into smaller and insufficient rooms, 
and convert the larger rooms to such other uses as the treasury de- 
partment might choose. Any such claim of power seenis to me 
an unwarrantable assumption, manifestly contrary to the Ictter 
and spirit of the act of congress for the érection of this building. 
Between such a power and that claimed in the présent case there 
is no dividing line. 

The respondents' contention assumes that the treasury department,. 
instead of congress, is to remedy any supposed inaaequacy of 
room for the courts or for the post office that may ai-ise with the 
lapse of time. But no responsibility in that regard has ever been 
imposed on the treasury department. Its only duty and power 
in relation to this building, as implied from the appropriation acts, 
is to attend to its proper care, custody and maintenance; and as 
respects any unoccupied rooms, or rooms occupied by persons hav- 
ing no légal right therein, to conform to the wUl of congress by 
turning over such rooms, as the custodian thereof, to either one of 
the courts, or to the post office, whenever either of them may need 
such rooms and make known its requirements. This the department 
is bound to do, not as having any arbitrary authority of its own, 
but as a simple custodian or caretaker, yielding the keys to the de- 
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mands of a rightful occupant, fn tlie improbable case of conflict- 
ing dejnands at the same moment, a delirery of the keys to either 
vvould be lawM. Such is not the présent case, nor is any such 
case likely to arise, if unauthorized persons are not sought to be 
introduced or kept in occupation. Such imauthorized use is the 
sole cause of the présent diflficulty, wMch could not hâve arisen, had 
the department entertained no demands except such as proceeded 
from the courts oi; the post office, and assumed no powers and re- 
sponsibilities, except such as belonged to it. 

As between the différent courts ail needful changes hâve hith- 
erto been easily effected by voluntary readjustments. The pa- 
pers upon this application show that the same accommodating 
spirit bas been also extended to the post office, by surrendering to 
its use, for the time being, such room as for the présent could be 
spared. It is not averred, nor do I tliink it true, that any rooma 
that could for the time being be spared by either, hâve been refused 
for, the use of any lawful occupant. There is not, and ne ver bas 
been, any occasion for the exercise of any such arbitraiy power 
as that claimed; and the avoidance of confusion and discord is to 
be attained by observing the provisions of the law, that the build- 
ing is for the courts and the post office, and the uses incident there- 
to. Only discord, injury and confusion coidd resuit from the grant, 
or the assertion, of an arbitrary power of interférence, such as is 
claimed in this instance. 

3. Holding for the above reasons that the ti'easury department 
lias no légal authority to intei'fere with the occupancy of rooms of this 
court, the propriety of the order to show cause, with the accompany- 
ing restraining order, seems to me so clear that little need be said in 
that regard. The décisions with référence to injunctiona in actions 
are not applicable, since this is not an action. 

The acts threatened would constitute, if committed, a contempt of 
«ourt, as an unlawful interférence with the rooms, books, papers and 
records in the possession of the court through its offlcer, the clerk; 
just as an interférence with any other property in the custody of 
the court through its other offlcers, such as receivers or assignées, 
would constitute a contempt. In re Doolittle, 23 Fed. Rep. 544; 
V. S. V. Kane, Id. 748; In re Higgins, 27 Fed. Rep. 443; In re Stead- 
man, 8 N. B. R. 319. The clerk is a necessary adjunct and part of 
the court. His possession is the possession of the com-t. Con- 
sidering also that such papers and records are essential to the ad- 
ministration of justice and to the préservation of the rights of mul- 
titudes of persons, any unlawful interférence with them, is "misbe- 
havior in the présence of the com?t or so near thereto as to obstruct 
the administration of justice," within the provision of section 725, 
Eev. St. Per Mr. Justice Brown, in Re May, 1 Fed. Rep. 737, 742; 
People v. Barrett, 56 Hun, 351, 9 N. Y. Supp. 321. 

The power to punish for contempt is inhérent in every court, 
and bas always been sustained as necessary for the maintenance of 
its authority, and to protect itself from attack and injury. Ander- 
son V. Dunn, 6 Wheat. 204; Ex parte Buit, 2 Cranch, C. C. 379, 
393; Ex parte Terry, 128 U. S. 289, 303, 307-309, 9 Sup. Ct. Rep. 
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n-. In re Neagle, 39 Fed. Rep. 854-858. Contempts are not dealt 
with by action; but by summary proceedings. The practice to be 
adopted in référence to particular contempts, whether committed or 
threatened, is to some extent a matter of discrétion with the court, 
provided due notice and opportunity to défend are alïorded. The 
same grounds that justify punishment for a conterapt after it is 
committed, must also be sufficient to restrain its commission, when 
its commission would be productive of permanent injury. Cbn- 
sidering that the grounds for dealing with contempts at ail are the 
maintenance and défense of the authority of the court, it would be 
most illogical to hold that whUe a party might be summarily pun- 
ished for a contempt committed, the court could do nothing to pre- 
vent commission of the injurious act, not even by issuing its pre- 
vious note of warning and restraint. 

Eestraining orders may be issued against the publication by news- 
papers of injurious comments pendtng the trial. Eeg. v. Parnell, 
14 Cox, Crim. Cas. 474; Coleman T. Railway Ck)., 8 'Wndy. Eep. 
734; Kiteat V. Sharp, 31 Wkly. Eep. 228. In the latter case Fry, 
J., says: 

■'I consirtcr that I hâve jurisdiction to prevent contempt of court by hi- 
juiictinn. If it were not so, see what woiilù be the resnlt. The court would 
be powerlcss to prevent an interférence with .iiLstice, which it linows to be 
probable, and to secure the fair trial of the action. Tlie very reason of tlie 
courfis existence is to secure the fair and unpre.iudiced trial of actions. Au 
example of the exercise by the court of the jurisdiction which I am now 
I asked to exercise is to be found where, in the case of wards of court, persous 
not parties to the proceeding are restrained from commltting what would lu» 
a contempt of court." 

! See, also. In re Xeagle, 135 U. S. 1, 59, 10 Sup. Ct. Eep. 658. Tn 
some cases where the act would not be a contempt, a writ of inhibi- 

, tion may be issued, as on an appeal, ia order to niake the disob(>- 
dience punishable as a contempt. Penhallow v. Doane, 3 Dali. 
54, 87. 

In a case like the présent, where a disputed claim of right was 
involved, and it was the duty of the court to protect its possession 
and its records from assault, it was eminently proper that a notice 
and citation should be issued before the commission of the injurious 
act, in order that there might be previous judicial hearing and dé- 
termination of the controverted question. No harm, but good alone^ 
was thereby done to the respondents ; while the interests of justice 
and of ail concerned, made it specially proper that that mode of pro- 
ceeding should be adopted. It was the duty of the clerk, on wliom 
the safe-keeping of the papers and records of the court are imposed: 
by law, and to the faithful performance of which he is swom, as tho 
appointée and oflficer of the court, to make known to the court the 
threatened unlawful interférence and expulsion from one of its 
rooms. The issuing of a restraining order in référence to such a 
threatened contempt, is as "agreeable to the principles and usages; 
of law," as the issuing of a writ of attachment after a contempt 
committed, and equally within the provision of section 716 of the 
Bevised Statutes. Voss v. Luke, 1 Cranch, 0. C. 333; U. S. v. WU- 
liams, 4 Cranch, C. C. 372. 
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In what has been said abote, I hâve had no référence to those 
merely occasional and temporary uses of rooms, by persons or com- 
mittees for spécial purposes, which, while not interfereing with the 
requirements of the courts, or of the post ofiQce, and assented to 
by them, may by courtesy be iwoperly allowed, as a tenant or a cus- 
todian may entertain a guest. 

For the reasons previously stated I think the order to show cause 
and the restraining order meantime, were properly granted. But a» 
the hearing has furnished opportunity for fuU considération of the 
légal questions involved, and for a deliberate adjudication by the 
court upon the nierits, that the treasury departnient has no law 
fui authority to interfère with the court's possession of the room 
in question, it is probably unnecessary at the présent time that 
any further order should be made in the matter; should any neces- 
sity therefor arise, it may be applied for. 



BYItNE V. KANSAS CITY, FT. S. & M. R. CO. 

(Circuit Court, \V. D. Tennessee. February 10, 1893.) 

No. 3,214. 

1. CHAMPBHTY — DbATH BT WeONGFUL AcT — AOREBMBNT lîBTWEEN AdMINIS- 
TRATOH AND BeNEPICIARY — TENNESSEE StATUTE. 

An attomey sulng as "administrator" to rocover for a death by wrong- 
fiil act. iinddr Mill. & V. Code Tenn. §§ 31.30, 3134, may be guilty of a 
cliampertous agreement with the bénéficia ries, wliicli may be pleaded a.s a 
défense to tho suit under sections 2445-2458, Invosting courts of law with 
equity powers for the purpose of discoveiiug and preventing the offense. 

3. SaME— CONSTBUCTION.- 

The Tennessee statntes against champerty were enactcd with a view to 
the peculiar circumstances of the early settlement of that state, particu- 
larly the commou practice of spéculation in defectivo land titlcs, and 
tlierefore the Ihiglisli statutes and décisions on this sui).1ect, made under 
wlioUy différent circumstauces, ax'e not controUing in Tennessee as to the 
interprebition of tlie statute. 
3. Same— Fédéral Courts— Foli.owing State Pr.actice. 

Although fédéral courts miglit give effect to state statutes against cham- 
perty by disbarment of the guilty person, or by other means consistent with 
thelr jurisdiction and procédure, yet the provision of Mill. & V. Code 
Tenn. § 2452, allowing tlie cliampertous agreement to be set up in a ploa 
in abatenient in the action to which it relates, not being a rule of ijroperty 
nor of practice and procédure within the nieaning of acts of congress re- 
quiring fédéral courts to foUow state practice in such matters, is not bind- 
ing on fédéral courts, siuce their Jurisdiction cannot be limited by state lég- 
islation. 

At Law. Action by Francis J. Byrne, administrator, against the 
Kansas City, Ft. Scott & Memphis Eailroad Company to recover 
for a death by wrong-ful act of défendant. Heard on demurrer 
to plea in abatement. Demurrer sustained. 

Adams & Trimble, for the demurrer. 
, Francis J. Byrne, opposed. 

HAMMOND, J. This is a suit for personal injuries. There is a 
plea of champerty under our Tennessee statute, and a demurrer 
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to it. The plaintiff is an attorney at law, and the averment is 
that he has entered into a contract with the sole distributee or 
heir at law of the intestate for one half of the recovery as liis fee, 
contrary to the statute in that behalf. Mill. & V. Code Tenn. §§ 2445-- 
2458. 

It is insisted that the case does not fall within the statute, since 
the plaintiff cannot make a champertous agreement with himself 
for the prosecution of the suit; and since his recovery will be- 
come assets in his hands, to be strictly accounted for in the covirt 
of administration, where he can be allowed only his commissions; 
and, moreover, whatever may be paid to him by the distributee 
upon whatever contract is necessarily a payment taking effect after 
the recovery and after a distribution by the court of administra- 
tion. 

Plausible as this may seem, I do not think the statutes against 
champerty can be so evaded. It is like our pension laws, which 
forbid the attorney to take more than a fee of |10, but, the money 
being in fact ail paid to the pensioner, and liis absolute dominion 
thus established, so that he miglit do wliat he pleased with his 
own, if he choose voluntarily to recompense his attorney Avith a 
larger sum, this would not be against the statute, it has been often 
contended. But the courts hâve not taken that view, and men 
liave gone to the penitentiary for reliance upon it. 

But there is another answer to this contention. Our statute 
giving damages for death by the négligence of another gives the 
recovery to the widow or next of kin in their own right, and they 
may sue for it in their own names. Mill. & V. Code, §§ 3130-3134. It 
is true that the administrator may also sue, but the recovery is not 
assets in his hands, either for creditors or distributees, except, pos- 
sibly, in the very barest technical sensé. Id. §§ 3130, 3133. His 
relation to the ownership of the fund is more like that of a 
trustée for the beneflciaries, or of a statutory agent, than that 
of administrator, which he is merely in name. A little thought 
upon this distinction brings ont quite clearly the unsubstan- 
tial character of the suggestion that he cannot bargain cham- 
pertously with himself as plaintiff. Besides, a court of equity 
would quicldy get behind this technicality in a court of law, and 
it is to be observed especially that our Tennessee statute against 
champertous agreements invests the courts of law with the pow- 
ers of a court of equity for the purpose of discovering and punish- 
ing the offense. It is, in substance and in fact, as we hâve the 
question hère, a contract by the attorney with the owner of the 
right of action to share the fund recovered, and is to ail intents 
and purposes champertous, according to the statute. 

But the statute does not and cannot in its entirety apply to the 
fédéral courts. It is not within the competency of the législature 
of Tennessee to direct when the fédéral courts shall dismiss a 
suit pending there, either as a penalty for a statutory offense or 
otherwise. I state this proposition broadly, and think it wUl flnd 
a ready assent with every one; but it is not the broader proposi- 
tion of the plaintiff that this statute has no application in the 
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fédéral courts, and tliat they hâve no law of champerty. The su- 
prême court lias never decided that, I tMnk. For clearly it is 
within the authority of the states to regulate tMs subject, and, 
so far as their législation can operate, it wiU be not only effectuai 
in the fédéral courts, but they will do ail that should be done to 
enforce it, whatever they may think or hâve expressed as to the 
policy of such laws. In one sensé, the fédéral courts hâve no law 
of larceny as the state courts hâve it, and yet in some ways they 
give effect to the state laws against it. No convicted thief would 
be aUowed to practice law in the fédéral courts. They would dé- 
clare void any thief's claim of ownership of property he had stolen 
where the question arose within their jurisdiction. They would 
restore the stolen goods whenevér the proper process was availa- 
ble in their jurisdiction. And if the state statutes to suppress 
larceny should déclare some statutory rule of property, or sho\ild 
disfranchise from civil or political rights the convicted thief, or 
even if they should invent some new légal or équitable remedy 
of a civil nature, hitherto unknown, for the suppression of the tres- 
pass on property rights involved in the commission of the offense, 
the fédéral courts would give efifect to such statutory déclarations, 
and use the new remédies, if possible to adjust them to their 
jurisdiction and procédure. In the same way they will give effect 
to thèse laws against champerty, and this nécessitâtes a scrutiny 
into their character, in order to détermine just wliat relation they 
may hâve to the fédéral jurisdiction, which relation, I find, nec- 
essarily perhaps, somewhat compliCated. But I hâve no doubt the 
plaintiff is mistaken in saying bfoadly that they are not binding 
on us, or that the fédéral courts discountenance laws against cham- 
; perty, and do not recognize them. 

At common law, or ûnder old English statutes that ordinarily pass 
for common law with us, there were the kindred offenses of common 
barratry, maintenance, and champerty, which were punished by dis- 
jbarring or "disabling" the offender, if an attorney, by fine and impris- 
onment, transportation, forfeiture of money, treble damages, etc. 4 
Bl. Comm. 134. The offenses there described did not perhaps in- 
clude that which has been set up in the plea we hâve in hand. It 
is not necessary to do more than refer to the disputed question 
whether an agreement by an attorney to take for his f ee a percentage 
of the recovery, or to measure his fee by a percentage of the recovery, 
was champerty at common law, for it may be conceded hère that it 
was not. Since then the Tennessee législation has superseded the 
common law in this state, and it is only to that we need look. Un- 
doubtedly, under the Tennessee statute, an agreement by the attor- 
ney, such as is set out in this plea, is champerty. Very early in the 
history of this state — ^indeed contemporaneously with its beginning 
as a state^ and before that in the mother state — those "pests of civil 
Society that are perpetually endeavoring to disturb the repose of 
their neighbors and ofdciously interfering with other men's quar- 
rels," as they are described by Blackstone, afflicted our pioneer ances- 
tors, especially in the flerce struggle that went on over the occupation 
rights and other titles pertaining to the settlement of the new lands 
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that were being taken up. And largely thèse "land sliarks" were law- 
yers, or were in league with. lawyerg, searching for infirmities in 
titles, and taking advantage of them to stir up litigation. Thèse 
statutes were intended to suppress those evils, and had a purpose 
somewhat différent from the English acts, or rather a somewhafc 
différent cause for existence than those about which. so much. bas 
been said by counsel, foUowing some expressions of the suprême 
court of the United States in relation to the change of conditions 
which provoked the English acts of parliament. They are modeled 
on the English law, but are radically différent in their origin as to 
the conditions of society which produced them. It was no fear of 
nobles or great men, or their influence with courts and juries, that 
produced thèse Tennessee statutes, for as a fact the courts and juries 
could be relied on for action against the purchasers of thèse titles; 
but it was the hostility of public sentiment to the "land sharks" who 
were speculating in litigation over détective titles, and particularly 
to lawyers lending themselves to this spéculation for profit, which 
provoked statutes seeking to enlarge the English acts just because 
they did not reach the evil sought to be suppressed. Hence what is 
quoted so extensively by counsel from the suprême court as to the 
champerty of the common law and English statutes is quite inap- 
plicable in the considération of our Tennessee Code on this subject. 
Eoberts v. Oooper, 20 How. 467; Burnes v. Scott, 117 U. S. 582, 6 Sup. 
et. Rep. 865; Stanton v. Embrey, 93 U. S. 548; Taylor v. Bemiss, 110 
U. S. 42, 3 Sup. et. Rep. 441; Thallhimer v. Brinckerhoff, 3 Cow. 623; 
3 Stubbs, Const. Hist. 532-541; 3 Steph. Dig. Crim. Law, 236-238. 

Not more under our Tennessee statute than under the Missouri 
laws considered in Burnes v. Scott, supra, can the making of a cham- 
pertous contract between counsel and client "be set up in bar of a re- 
covery in the cause of action to which the champertous contract 
relates." That was what was decided in that case. Now, our Ten- 
nessee statutes, while greatly enlarging the English acts, do not at ail 
attempt to operate on the cause of action to which the champertous 
agreement relates, except that the court is required to dismiss the 
suit brought upon the cause of action under the champertous agree- 
ment. Mill. & V. Code, § 2452. But any other suit may be brought 
where no champertous contract has been made. The statute makes 
the champertous contract void, and this would seem to be sufficient; 
and there may be something of mère vindictive sentiment in dismiss- 
ing a suit because of a void contract about it when the parties, by 
revoking the void contract, or the plaintiff, by employing another 
attorney, with whom no such contract has been made, may bring a 
new suit; but this is one of the penalties of the statute, in addition 
to the others. It closes the court to that suit by requiring it to be 
dismissed because of the wrongful and criminal conduct of the par- 
ties in making a champertous agreement about it. That is the 
fuU extent of the penalty. It is perfectly plain, to my mind, that 
the Tennessee législature cannot thus control, direct, or in any way 
prescribe a mie of dismissal or closing of the court in another ju- 
risdiction over which it has no dominion. It is not a rule of prop- 
erty in any sensé; therefore our acts of congress requiring the fed' 
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eral courts to admîmster the raies of property prevailing in the 
States do not apply. Neither is it in any sensé a rule of practice or 
procédure in the conduct of the suit at law, to which our conformity 
practice act applies. Superflcially it might seem a rule of prac- 
tice, but it clearly is not in the sensé of the act of congress. It is a 
somewhat sentimental penalty or punishment for maldng the cham- 
pertous agreement, and possibly involves nothing more serious than 
the costs of the abortive suit; but, no matter liow serious it be, or 
what may be said if its efficiency, it is a condition attached to the 
right of standing in the courts which the state législature cannot im- 
pose on those resorting to the fédéral courts. 

Perhaps it is not within the competency of the législature, under 
our constitutional limitations, to hâve annulled the cause of action 
to which the champertous contract relates by forbidding any and ail 
suits to be brought upon it because of the offense, thus, in effect, de- 
stroying it, or at least impairing it; but it will be sufficient to con- 
sider that question when the législature undertakes to do that which 
it has not yet undertaken. If it be within the power of the législa- 
ture to pass such a law, it might then be a rule of property which 
the fédéral courts would enforce; but that, too, is a question not 
arising hère. Closing the court to that one suit is not even pro 
tanto a rule of property, but, as before suggested, only a penalty of 
costs, at most 

Yet, as to the other penalties of this statute, they might be en- 
forced in the fédéral courts, or rather iind effect there. The cham- 
pertous agreement itself would be held void as a rule of property, 
perhaps. The attorney bringing such a suit in a state court could be 
disbarred for flve years, but it is to be observed that the penalty is 
limited to disqualification to practice in any of "the courts of this 
state." If so disqualifled by being "stricken from the list of attor- 
neys," he could not, probably, practice in the fédéral courts, for, con- 
gress having never undertaken to license, régulât e, or déclare the 
qualifications of attorneys, we make up our list from the state list, 
and, being disqualifled there, he might be disqualifled hère, at least 
iintil congress régulâtes the privilège in some way of its own, instead 
of leaving it to the states, as has been donc. Or possibly, if a mo- 
tion were made hère to disbar an attorney for committing an offense 
against the laws of the state, this court might say that one so con- 
ducting himself should not practice in this court; but as the statute 
does not, in terms, apply except to suits brought in a state court, and 
it is for bringing them there that the penalty of dismissal is attached, 
and this seem;s more doubtful than the other suggestions above made. 
But, however thèse things be, it is going too far to say that thèse 
statutes are not binding in the fédéral courts, and wé only hold that 
so much of the penalties prescribed as direct that à suit brought in 
pursuance of the champertous agreement shall be dismissed, not be- 
ing a raie of property, nor a matter of practice or procédure, but a 
condition, caimot apply to this court, for the simple reason that only 
an act of congress can impose such a condition upon its courts or 
give them such a command. Demurrer sustained. 



DANIELSON V. NORTHWESTERN FUEL <X>. 49 

DANIELSON v. NORTHWESTERN FUEL CO. 
(«rcult Court, D. Minnesota, Fifth Division. February 15, 1S93.) 

L JUDGMBNT— FrNALITY— ExBCXJTION. 

Where a motion for a new trial Is made and duly filed with leare after 
Judgment Is entered, according to the practice of some districts, tlie jiidg- 
meut does not become final, so as to authorize the Issuance of exécution, 
until the motion Is disposed of. 

3. Samb— New Trial. 

Where an order denying a motion for a new trial Is signed by the judge 
at chambers, in vacation, It does not become effective, so as to render the 
judgment final, until the order is filed of record In the clerk's office. 

8. Bamb— Execution— Whbn Issuable. 

Under Rev. St. § 1007, provlding that until the expiration of 10 days an 
exécution shall not issue "In any case where a writ of error may be a 
supersedeas," Sundays are to be excluded tn the coniputatlon of time. 

At Law. Action by Karl Danlelson against the Northwest- 
ern Fuel Ck)mpany. Hearing on motion to quash an exécution. 
Granted. 

Statement by NELSON, District Judge: 

The judgment In this cause was entered lu the flfth division of thls district 
October 17, 1892, and on that day an order was entered, staying tlie Isffue of 
exécution thereon, and a motion waa made, before the stay expired, for a 
new trial. Thls motion was heard at chambers, and taken under advisement, 
and on Janu.'uy 18, 1893, an order was signe<l by the Judge, denying said 
motion, wliich order vi'as sent to the clerli's oflice of the court In the fifth 
division for record, and was filed and entered of record thereln on January 
21, 1803. On January 30, 1893, an exécution was issued by the clerli, but 
retained by hlm till January 31, 1893, and waa received by a deputy United 
States marshal on the same day, but no levy was made, under and by vlrtue 
of tlie same, until February 2, 1893. On the 2d day of February aforesaid a 
citation was duly issued, a writ of error duly filed, and a supersedeas bond 
duly approved and filed. A bill of exceptions had been settled, signed, aud 
filed before the latter day. A motion is now made to qtiasli tlie exécution, 
and set aside ail proceedlngs that may bave been done under the same. 

Draper. Davis & Hollister, for the motion, 
John W. Arctander, opposed. 

NELSON, District Judge, (after stating the facts.) No exécu- 
tion could issue until a final judgment is rendered. The judgment 
became final at the time when the motion for a new trial was deter- 
mined. See Woods v. Lindvall, 48 Fed. Kep. 73, 1 0. G. A. 34. 

Although the order denying the motion for a new trial was signed 
by the judge in vacation, and at chambers, upon January 18, 1893, 
it was not effective, so that the judgment became final, untU the 
order was filed of record in the clerk's office in the division in which 
the judgment was entered, which was on January 21, 1893. 

Under section 1007, Kev. St. U. S., as interpreted by the United 
States suprême court, (Doyle v. Wisconsin, 94 U. S. 52,) the législa- 
tive intent ia to be determined by looking at the old law as it existed 
before the revision ; and when this is done it is found that, until the 
expiration of the term of 10 days, "exécution shall not issue in any 
eajse where a writ of en-or may be a supersedeas;" and the tenu of 
v.ôÔF.no.l— 4 
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10 days also excludes Sundays. See, also, Kitchen v. Kandolph, 93 
U. S. 86, and Banville v. Brown, 128 U. S. 503, 9 Sup. Ct. Rep. 149. 
Motion to quash. exécution is granted. 



BALTIMORE & O. R. CO. v. PARRETTE et al. 
(Circuit Court, S. D. Oliio, E. D. March 10, 1893.) 

No. 622. 

1. Eminent Domain— Parties— Ri ghts of Lesseb. 

A judgment courlemning landa for public use does not afCect a lessee's 
right ol possession wlien he is not made a party. 

2. Res Judicata — SuiTS at Law akd in Equity. 

Wliere a lessee wlio was not made a party to eondemnation proceedings 
brings suit to enjoin a city froni opening a street through the leased 
premlbes, a decree findiiig that tho equitios arp with the défendant, and 
dismissing the bill, does not bar the lessee from miilntalnmg a subséquent 
acUoii at law to assert lus légal right of possession. 

At Law. Action of ejectment by the Baltimore & Ohio Railroad 
Company against Thomas F. Parrette and others. Judgment for 
plaintiff. 

J. H. CoUins, for complainant. 

Joseph Hidy and Ace Gregg, for respondents. 

SAGE, District Judge. This is an action in ejectment against 
Thomas P. Parrette, Lewis G. Mallow, and Henry Fulton, commis- 
sioners of Fayette county, Ohio, and against Addison Hays & N. B. 
Hall, partners as Hays & Hall, to recover possession of a strip of land 
28 feet wide and 50 feet long, on the southwest side of the complain- 
ant's main track, a short distance northeast of its passenger dépôt 
at Washington court house, Fayette county, Ohio. The pétition 
was flled on the 23d day of August, 1892. It sets forth that the 
défendants, on or about the 14th day of August, 1892, in the night 
season, entered upon said strip of land, and erected thereon a wooden 
structure of trestles, sills, flooring boards, and other material of 
simUar character; that said entry was unlawful, wrongful, and with- 
out any right or title ; and that they had remained in possession and 
were in possession thereof. The plaintiff, setting up its own title 
and right of posseession, prays for judgment. 

The défendants deny the complainant's ownership, and its right 
to the exclusive possession of said property, or that they hâve re- 
mained in possession of said premises ever since the 14th day of 
August, 1892, or that they were in the possession of the same on 
the 23 d day of August, 1892, or hâve been at any time since that 
date, or that they hâve kept plaintiff out of possession. They admit 
that the plaintiff has a limited and qualified ownership in the prem- 
ises, and that the défendants, on the 14th day of August, 1892, 
entered upon the same, and erected thereon a bridge across Paint 
creek; but they deny that the entry was unlawful or wrongful, and 
assert thetr full right to do what they did do. They further 
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answer that said premises lie witMn the limits of a public street 
in tlie city of Washington, Ohio, known as "ilillikan Avenue," and 
are part of said street, over wliich said city Las a rigM to exercise 
ail the dominion and control vested in municipal corporations in 
Ohio over public streets. They admit that the plaintiff was and 
is entitled to use said premises, jointly with the public use thereof 
as a street, for the purpose of operating its railroad; but they say 
that the plaintiff has in fact never made any use thereof for that 
or any otlier purpose, but that said premises lie almost whoUy with- 
in the channel of a natural water course known as "Paint Creek." 
They further say that the défendants Parrette and others, com- 
missioners of Fayette county, in tlieir officiai capacity, did, before 
the 14th of August, 1892, upon the request and pétition of citizens 
of said city and of its councU, let to the défendants Hall & Hays 
a contract for the érection of a bridge over Paint creek, within the 
limits of said avenue, and that the défendants Hall & Hays, in 
pursuance of said contract, on or about the 14th day of August, 1892, 
entered upon said premises, and erected said bridge, which is the 
structure complained of in the plaintiff's pétition; that the same 
was constructed expeditiously, and without any interférence with 
the plaintiff in the use of its tracks or grounds; and that, as soon 
as the same was completed, possession thereof was surrendered by 
the défendants to said city, and the défendants hâve never since 
been in possession thereof. 

For a second défense, they set up that said Millikan avenue was, 
by ordinance duly passed by said council in December, 1889, estab- 
lished and ordered to be opened upon and over the premises described 
in the plaintiff's pétition; and that on the lOth of January, 1890, 
in pursuance of provisions of said ordinance, said city caused pro- 
ceedings to be instituted in the probate court of Fayette county, 
Ohio, to appropriate said premises for the purpose of opening and 
establishing said avenue, and to assess the compensation and 
damages for said appropriation. Said proceedings were instituted 
against the Columbus & Cincinnati Midland KaUroad Company, to 
whom it is averred said premises then belonged; and that on the 
21st of January, 1890, a jury was impaneled in said court to assess 
the compensation and damages for said appropriation, and that it 
proceeded to do so, and reported to said court its assessment, which 
was by said court approved and confirmed, and it was ordered that, 
upon the deposit by said city of the amount thereof, said Columbus 
& Cincinnati Midland Eailroad Company should surrender quiet pos- 
session of said premises, and of other premises embraced in said pro- 
ceedings, to said city; and that said deposit was made by said city, 
and said city proceeded to take and hold possession of said property 
pursuant to the order of court. On the Ist of February, 1890, said 
Columbus & Cincinnati Midland Eailroad Company gave bond as 
required by law, and appealed said proceedings to the court of 
common pleas of Fayette county, Ohio. Afterwards, on the 26th 
day of May, 1890, the plaintiff herein, then, as now, claiining to be 
the owner of said premises, flled its pétition in the court of common 
pleas of Fayette county, Ohio, against said city, alleging, among 
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other things, that said Baltimore & Ohio Kailroad Company was the 
owner and in actual possession of said premises, including those 
described in the pétition in tliis case, on and after tlie Ist day of 
Janiiary, 1890, and tliat it was not a party to said proceedings to 
appropria te said property, nor bound by tlie same; tliat said city 
was proceeding to take possession of said premises for tlie purpose 
of opening and establisliing said avenue across and over the tracks 
and yards owned and occupied by said Baltimore & Ohio Railroad 
Company. The prayer of the pétition was for an injnnction to 
prohibit its so doing, or interfering in any way with the use of the 
same by said raUroad company. Said city, by its answer, denied 
the possession and the title of said Baltimore & Ohio Railroad Com- 
pany, and claimed the right, by virtue of the proceedings afore- 
said in the probate court, to take possession of, use, and occupy 
said premises for the purpose of opening and establishing said street. 
At the April term, 1892, of said court of common pleas said cause 
came on to be heard, and said court then rendered its judgment 
against the said Baltimore & Ohio Railroad Company, which judg- 
ment is in fuU force unreversed and unmodifled; and the défend- 
ants say that the right of the public to use said premises as a public 
highway, and the title of said city of Washington to said premises, 
and its right to the possession, the dominion, and control tliereof 
as a public street, was fully adjudicated and determined in that 
action, and that the entry lay the défendants on the premises de- 
scribed in the pétition was made at the request of said city, and 
in assisting in opening and fitting said street for public use, and 
it was for that temporary purpose merely, and that défendants do 
not claim, and never hâve claimed, title in or right to the posses- 
sion of said premises, as against said city or the plaintiff, except 
the rights enjoyed by the public in the same as a public street. 

The plaintiiï, by its reply, put in issue every averment of new 
matter in the answer contained. It appears as matter of fact that 
the défendants were in possession of the premises described in the 
pétition when the pétition was filed, and for a short time after- 
wards, but that they then tumed the premises over to the city of 
Washington, and hâve not since been in possession. 

The Baltimore & Ohio Railroad Company was, at the time when 
the proceedings for the appropriation of said premises were insti- 
tuted by the city of Washington, and has ever since been, the owner 
of a perpétuai lease of said premises, executed and delivered by 
the Columbus & Cincinnati Midland Railroad Company to the Cen- 
tral Ohio Eailroad Company, and assigned by that company to the 
plaintiff. The plaintiff's right and title was not in any way aiîected 
by the appropriation proceedings against the Midland Company, 
and it was therefore, when this suit was instituted, entitled to the 
possession, unless the court of common pleas of Fayette county, by 
its decree in the injnnction case, referred to in the answer, adjudi- 
cated the right of the public to use said premises as a highway, 
and conflrmed the title of said city of W^ashington thereto, and 
its rights to the possession and control thereof. The record in that 
case was Introduced in évidence. The proceeding was under the 
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Ohio Code. The only prayer of the pétition was tliat the city be 
enjoined from proceeding to open or occupy said premises as a 
Street, or in any way interfering with the use of tlie same by the 
plaintiff, and that, upon final hearing, the injunction might be 
niade perpétuai. ïhe decree of the court was that the equity of 
the case was with the défendant, and that the pétition be, and the 
same was, dismissed, and the temporary injunction allowed in the 
case dissolved. An appeal was taken to the circuit court, where 
the plaintifl: moved to disniiss the action without préjudice to a 
new action, but the court overruled the motion. On the same 
day counsel for the plaintiff announced in ojjon court that the plain 
tiff refused to further prosecute the action, and thereupon, on 
motion of the défendant, the appeal was dismissed for want of 
prosecution, and the case remanded to the court of common pleas 
for exécution. Froni that judgment of the circuit court the plain- 
tiiï instituted proceedings in error in the suprême court of Ohio, 
but it does not appear that any bond was filed or supersedeas 
granted. However they may hâve been, the judgment of the court 
upon the application for an injunction is no bar to the prosecution 
by plaintiiï of its légal right to the possession of said premises. 
It was held in Chamberlain v. Sutherland, 4 111. App. 494, where 
an interlocutory injunction had been allowed, but the bill was after- 
wards dismissed for want of prosecution, that the final order of 
dismissal did not operate as res judicata upon the questions involved. 
In this case there was a decree of dismissal by the court of com- 
mon pleas upon the hearing, and the dismissal of the appeal by the 
circuit coTirt left the judgment of the court below in fnll force, 
with the mandate of tîie circuit court to carry it into effect; but 
the decree related only to the equities of the parties, and created 
no estoppel whatever against the assertion of its légal rights by the 
Baltimore & Ohio Railroad Company. 

The judgment in this case niust be for the plaintiff; but as the 
défendants hâve, since the pétition was filed, left the premises, and 
are no longer in possession, the judgment wUl be only for costs. 



UXITED STATES v. JACQUES. 

(Circuit Court, S. T>. New York. April 13, 1893.) 

Electious — Praudiilent Rbgistkation — Depectivb Indictment. 

An indiotmcnt uiider Rev. St. § .5.512, against a voter, for fraudulent 
registration, in falsely stating liis place of résidence, Is fatally defectlve 
in failing to aver tliat sucli statement was made to tlie inspectore of élec- 
tion at the time of registration. 

At Law. Indictment against Zachariah Jacques for fraudulent 
registration. Demurrer to indictment sustained. 

John O. Mott, Asst. U. S. Atty. 
Henry D. Hotchkiss, for défendant. 

BENEDIOT, District Judge. This case cornes before the court 
uxK)n a demurrer to the indictment. The indictment is found under 
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section 5512, by which it îs made an offense against the United 
States for any person to fraudulently register at a registration of 
Toters for élection of représentative in congress. The portion of 
thé indictment hère in question charges tliat the défendant did 
"unlawfully, knowingly, and fraudulently register as a voter at the 
place of registry in the third élection district of the twenty-seventh 
assembly district in the city of New York, he, the said Zachariah 
Jacques, then and there not having a lawful right so to do, which 
said registration was then and there false and fraudulent, in this: 
that said Zachariah Jacques, at the time he so registered as afore- 
said, stated that his résidence was at Eandall's Island Hospital, 
New York city, whereas, in truth and in fact, as he, the said 
Zachariah Jacques, then and there well knew, he, the said Zachariah 
Jacques, had no résidence at Eandall's Island Hospital, New York 
city, which entitled him to register as a voter, as aforesaid." To 
this averment, two objections were taken: First, that it is fatally 
defective because the false statement alleged to hâve been made 
by the défendant is not charged as having been marie under oath; 
a statement to the inspectors of élection, under oath, ueing required 
of every applicant for registration in the city of New York, by the 
law of the state of New York. The second ground of objection is, 
it is nowhere averred that the statement was made to the inspectors 
of élection. 

Without passing upon the flrst objection, I am of the opinion that 
the indictment must be held bad for omitting to aver that the false 
statement set forth was a statement made to the inspectors of élec- 
tion. The indictment does not say to whom the statement was 
made. The averment is simply that at the time of registering 
the défendant made the false statement. For ail that appears up- 
on this indictment, the statement might hâve been made to a 
policeman or a bystander. This indictment would be proved by 
évidence showing that, at the time the défendant registered, he 
falsely stated to a bystander that he resided at Bandairs Island, 
but such a statement would not make the registration fraudulent, 
within the meaning of the statute. 

There must be judgment for the défendant on the demurrer. 



In re WHITB, 
(Circuit Court of Appeals, Second Circuit. Pebruary 20, 1893.) 

1. Interstate Extradition — Fugitives from Justice — Purpose of Flight. 

Under Rev. St. § 5278, providing for interstate extradition, a person is a 
fugitive from justice Wlien he bas committed a crime witliin a state, and 
withdraws from ttie jurisdictlon of its courts witliout waiting to abide the 
conséquences, and it matters not that some other cause than a désira 
"to tlee" Indueed sucli withdrawal. Koberts v. Kellly, 6 Sup. Ct. Rep. 291, 
116 U. S. 80, foUowed. 

2. Same— Habeas Corpus — Evidence. 

Where extradition proceedings are brought to remove a person from. 
New York to Wyoming for the theft of certain shares of stock, it is not 
compétent for such person, on habeas corpus, to show that the shares 
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•were plodged to hlm by the person charging the theft; for, -wbîle It ta 
proppr to iiiquire as to the prisimer's identity, and as to whether he 
was witViin the denmnding state wheu the alleged crime was commltted, 
the question oi hls giiilt or Innocence cannot be Inquired into. Leary's 
Case. G Abb. N. C. 43, foUowed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

I*etitioii by Charles A. White for a writ of habeas corpus to release 
him from the custody of James Vallely and Alfred D. Kelley, sheriff, 
by whom he was held for extradition to Wyoming to answer a 
charge of grand larceny. The circuit court remanded the prisoner, 
and dismissed the writ. The prisoner appeals. Aiïirmed. 

W. M. Safford, for appellant. 
Purdy & McManus, for appelles. 

Before LACOMBE and SHITMAN, Circuit Judges. 

LACOifBE, Circuit Judge. This is an appeal from an order of the 
circuit court for the southern district of New York, dismissing a 
writ of habeas corpus. The petitioner and appellant was arrested 
on the 15th day of October, 1892, pursuant to the mandate of the 
governor of the state of New York, as a fugitive from justice from the 
state of Wyoming. The mandate recites a demand by the governor 
of the state of Wyoming for the return to that state of one Charles 
A. WTiite, charged with grand larceny, and further recites that the 
demand of the governor of Wyoming was accompanied by certain pa- 
pers duly certifled by said governor to be authentic, which récitals 
are not disputed. A hearing was had before the governor of the 
state of New York, who, after such hearing, directed that White 
should be retnrned to the state of Wyoming in the custody of the 
agent named in the réquisition of the governor of that state. There- 
upon a writ of habeas corpus was issued out of the United States 
circuit court for the southern district of New York to inquire into 
the cause of the restraint and détention of White. The return cl 
the officer having him in his custody set up the mandate of the gov- 
ernor of New York. Argument was had npon said writ and return, 
the petitioner introducing copies of the papers produced before th* 
governor of New York at the time demand was made for White's re- 
turn. There was no question raised as to the identity of the peti- 
tioner. The court decided that the writ should be dismissed, and 
the prisoner remanded. Thereupon a writ of error was sued out to 
this court for the purpose of reviewing such décision. With the de- 
mand for White's return, there were produced the following docu- 
ments: 

"Tlie State of Wyoming, County of Laramie— ss. 

"Before Justice of the Peace W. P. CarroU, Cheyenne Predact. 

"The State of Wyoming vs. Charles A White. 

"Criminal Complalnt. 

"Walter K. Stoll, of the county of Laramie, In the state of Wyoming, belng 
duly swom according to law, déposes and says that one Charles A. White, 
late of the co\mty aforesald, on the flrst day of September, A. D. 1892, at 



56 FEDERAL EEPOETBB, VOl. 55. 

and in the county of Laramie, In the state of Wyoming, three hnndred and 
flfty sliares of the capital stock of the Ogalalla Land and OatUe Company, 
a corporation duly organized and exisUng nnder and by virtue of the laws ôf 
the State of Wyouiiiig, of the value of torty-flve dollars each, of the goods. 
chattels, and pcrsonal property of one Emma J. White, then and there 
being; three hundred and torty-one shares of Uie capital stock of the Union 
Mercantile Company, a corporation duly organized and existing under and 
by virtue of the lavys of the state of AVyoming, of the value of one hundred 
dollars each, of the goods, chattels, and personal property of tlie said 
Eminn, J. White, then and tiiere being; and twelve bonds of the Penn Cattle 
Compiiny, a corporation duly organissed and existing nnder and by virtue of 
tho laws of the state of Peniisylvania, of the value of one thousand dollars 
each, of the goods, chattels, and persoual property of the said Emma J. Wliite, 
then and there being,— feloniously did steal, take, and carry away, contrary to 
the statute in such case made and provided, and against the peace and dlgnity 
of the state of Wyoming. . 

"Walter R. StoU. 

• Subscribed and swom to before me this llth day of October, A. D. 1892. 
[Signed] "W. P. CarroU, Justice of the Peace. 

"State of Wyoming, County of Laramie — ss. 

"I hereby certlfy that the above and foregolng (s a true and correct copy 
of the original complaint no"w on file in my office in the above and foregolng 
entitled case, together with ail the indorsements thereon. 

[Signed] "W. P. CarroU, Justice of the Peace." 

Affidavit. 

"State of Wyoming, County of Laramie— ss. 

•'Robert W. Breckons, being duly swom, déposes and says that he is the 
duly-appolated as^sistant county and prosecuting attomey of the county of 
Laramie, state of Wyoming; that on the llth day of October, A. D. 1892, one 
Walter II. StoU made a criminal complaint before Justice of the Peace W. P. 
CarroU, of the county of Laramie, of Cheyenne precinct, charging one Charles 
A. White with the crime of grand larcony; that the said justice of tlie peace 
thereupon duly issued a warrant for the arrest of the said Charles A. White; 
tliat the offense of grand larceny, in this state, is a felony; that afflant is 

; reliably i- ''ormed that the said Cliarles A. White left the city of Clieyenne, 
county of Laramie, and state of Wyoming, on the 6th day of September, A. D. 

' 1892; that he is likewise reliably inf ormed that tlie said Charles A. White is 
at présent in the state of New York; he believes the said Cliarles A. White to 

j be in the state of New York for the reason that he has been so Informed by 

I prominent and reliable citizens of the county of Laramie, who liave recently 
seen liim there; that the said Cliarles A. White is a fugitive from justice 
from the stàte of Wyoming; that he requests a réquisition upon tlie govemor 

i of the state of New York for the purpose of bringing the said Charles A. 
WOilto to the coimty of Laramie to try liim for the crime above namedj 
that the object of having the said Charles A. White brought to the county of 
Laramie from the state of New York is that he may be punlshed for the crime 

I with whicli he is charged In said county, and not for the purpose of bringing 
against him any civil claim, suit, action, or proceediug, or for any purpose 

; whatever exçept to hâve him answer for the crime charged against liim. 

[Signed] "Robert W. Breckons. 

"Subscribed and swom to before me this llth day of October, A. D. 1892. 
[Signed] "Anna Morley, Notary PubUc." 

[Seal.} 

The regularity of the proceedings is to be tested by the provisions 
of section 5278, Eev. St. U. S., which reads as follows: 

"Sec. 5278. Wlienever the executive authority of any state or territory de- 

mands any pei-son. as a fugitive from justice, of the executive autliority 

I of any state or territnry to which such person lias fled, and produees a oop.v 

«f an indietnieut found, or an affidavit made before a magistrale of any state 
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or territory, charglDg the person demandée! witli havlng committed treason, 
felony, 01' othei- crime eertified as authentlc by the governor or chlef 
niaeistrate of the state or territory from whence the person so charged 
has fled, it shall be the dvity of the executive authority of the state or terri- 
tory to which snch person has fled to cause hiiii to be arrested and secured, 
and to cause notice of his arrest to be givon to the executive ;iuthority making 
sucli demand, or to the agent of sueh authority appointed to receive tlie 
fugitive, and to cause the fugitive to be delivered to sucli agent when he shall 
appear. Tf no such agent appears within six jnonths from the time of the 
arresc, the prisoner may be discharged." 

The appellant contends that the affidavits produeed are insuffi- 
cient; that he was not a fugitive from justice, within the meaniug 
of the section; and that the court below erred in refusing to receive 
the évidence offered by him to overcome the presumption that lie 
was such fugitive, arising from the issuing of the warrant of re- 
moval by the executive of the state to whoin the demand was pre- 
sented. The criminal complaint sworn to by Walter E. Stoll is in 
ail essentials an affldavit, and charges the petitioner with stealing 
shares of stock and corporation bonds of sufflcient value to consti- 
tute the ofEense of grand larceny, which offense the affidavit of 
Breckons shows to be a crime under the laws of Wyoming. Tlie affl- 
davit of Breckons also shows that White left Wyoming five days 
after the day on which the offense is alleged in StoU's affidavit to 
hâve been committed, and came to New York. Such a showing is 
quite sufflcient to warrant the conclusion that petitioner was a fugi- 
tive from justice from the state of Wyoming. The évidence as to the 
circumstances of his departure from Wyoming, offered by his coun- 
sel, was irrelevant and immaterial. The ofler was to prove that 
White came from Wyoming to New York on legitimate business at 
the suggestion of his wife, from whom it is alleged he stole the 
stocks and bonds, and of Stoll, who swore to the complaint; that he 
came to put his son at school in Poughkeepsie, and to organize a 
coal Company as agent for his wife. Proof of thèse facts, however, 
would in no respect alter the situation. A person is a fugitive from 
justice when, having committed a crime within a state, he with- 
draws himself from the jurisdiction of its courts witliout waiting to 
abide the conséquences of such act, and it matters not that some 
other cause than a désire "to flee" induced such withdrawal. As 
stated by the suprême court, (Roberts v. Reilly, 116 U. S. 80, G Sup. 
et. Rep. 291,) it is not necessary that the party charged should hâve 
left the state "for the purpose of avoiding a prosecution anticipated 
or begun, but simply that, having within a state committed that 
which by its laws constituted a crime, when he is sought to be sub- 
jected to its criminal process to answer for Ms offense, he has left 
its jurisdiction, and is found within the territory of another." 

l'etitioner also offered to prove that the alflant Stoll had no 
Personal knowledge of the matters alleged in his criminal com- 
plaint, and that ail of the securities alleged by said Stoll to hâve been 
stolen were pledged to Charles A. White in and by a promissory note 
which is in the liandwriting of said Walter R. Stoll. Substantially, 
this was a proposition to go into proof as to the guilt or innocence 
of the accused. No authority cited upon the argument goes to any 
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sucli extent. In Ex parte Reggel, 114 U. S. 651, 5 Sup. Ct. Rep. 1148,. 
it was held that tlie petitioner "was entitled, under the act of con- 
gress, to insist upon proof tliat h.e was within the demanding state at 
the time he is alleged to hâve committed the crime chargea, and 
subsequently withdrew f rom her jurisdiction, so that he could not be 
reached by her criminal process." In Eoberts v. Reilly, 116 U. S. 
80, 6 Sup. Ct. Hep. 291, the question whether or not Roberts was a 
fugitive from justice was considered solely in référence to the date 
when he left the state of New York, in which it was alleged that the 
offense had been committed. In Ex parte Cook, 49 Ped. Rep. 833, the 
sole question was as to the date of the prisoner's departure from 
the state, relatively to the date upon which the alleged crime was 
consummated. Nor, upon principle, and in the absence of control- 
ling authority, should the statute be construed as authorizing an 
inquiry into the guilt or innocence of the prisoner in the tribunals of 
the state where he is found. As stated in the elaborate and able 
opinion of Judge Choate, (Leary's Case, 6 Abb. N. C. 43,) extradition^ 
between the states is in the nature of a national police régulation, ' 
for securlng the persons of those as to whom there is probable 
cause to believe they are ofïenders against the laws, for trial in the 
locality where the alleged offense was committed. To the extent i 
provided for in the constitution, the states gave up their independent 
sovereignty, and pledged themselves, eacli to the others, that it 
would become to that extent an agency as to the administration of ' 
the laws of the others against treason, felony, or other crime. The 
constitutiooi (article 4, § 2) provides for the return of "a person: 
ohar<ved with treason, felony, or other crimes," and the statute 
uses similar language. When the executive of the state in which 
the alleged oft'ender is found is furnished with proof that he is so 
chargea, the demand of the state from the jurisdiction of whose tri- 
bunals he has absented himself should be complied with, and the 
courts will not go behind the ''indictment" or "aiïida\'it," if regular 
in form, and speciâcally cliarging the commission of the offense 
within the jurisdiction of the demanding state, to try the question 
whether a crime was in fact committed, though identity will al- 
ways be investigated, and it is proper to inquire whether the prisoner 
was in fact within the demanding state when the alleged crime was 
committted; for, if he were not, it could not be properly held that 
he had fled from it. On neither of thèse points, however, was there 
any question in this case. 

The order of the circuit court, dismissing the writ, is aifirmed. 



UNITKD STATES v. LONG HOP.» 

(District Court, S. D. Alabama. February 8, 1892.) 

. Chinbsb Exclusion— Act of 1888 Opbuative. 

Tlie Chinese exclusion act of September 13, 1888, (25 St. at Large, p. 
476,) has a fleld of opération despite the nonratificatlon of ttie proposed 
treaty of March 12, 1888, between tlie United States and Cliina, and is- 

'Ueported by Peter J. Hamilton, Esq., of the Mobile, Ala., bar. 
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now in force excepting sections 2-4 aad 15. U. S. v. Jim, 47 Fed. Rep. 
431, foUowed. 

t. Same — Procédure under Barlier Acts. 

The Chinese exclusion act& of 1882 and 1884 provided no procédure, 
and it rested witli the président to direct tlie course to be pursued in 
removing a Cliinese person found to be unlawfully in tlils country. 

S. Practicb— Return of Process under Exclusion Acts. 

In gênerai, process is not retiu-nable in a différent district from that of 
its issue, but the Chlnese exclusion act of 1888 alters thls nile so far as 
relates to inquiry Into the right of a Chinese person to be in the United 
States. 
4. Evidence— Passenger List. 

Kvidence of the contents of a ship list of Chlnese passengers is inad- 
missible unless the list is shown to be authoritative, and a certifled copy 
produced. 

•5. COKSTITDTIONAL LaW— DuE ProCBSS UKDER EXCLUSION ACTS. 

Under the Chinese exclusion acts, due process of law requlres that tiie 
United States, when prosecuting, should show that the défendant is un- 
lawfully In this country, and not that he shoiUd show a right to be hère. 

Appeal by Long Hop, a Chinese person, from commissioner's order 
of committal, for being unlawfully in the United States. Défendant 
discharged. 

M. D. Wickersham, U. S. Dist. Atty. 
Browne & Tucker, for défendant. 

TOULMrîsr, District Judge. My opinion is that the act of Septein- 
ber 13, 1888, became a law from and after the date of its approval, 
and that section 13 of that act became effective from that date. 
Parts of the act were made to dépend upon the ratification of the 
pending treaty relating to Chinese, and, as that ratification has not 
taken place, there is no fleld of opération for them. They are sec- 
tions 2-4 and 15. The law exists, but there is nothing for it to oper- 
ate on. But the rest of the act, including section 13, has a fleld of 
opération. It is not necessarily dépendent upon the provisions of 
either the first or fifteenth sections. Section 5 provides that from 
and after the passage of the act no Chinese laborer shall be permit- 
ted, after having left the United States, to return thereto, excei)t un- 
der certain conditions thereinafter stated. Judge Hanford, of the 
district court of Washington, in his opinion in the case of U. S. v. 
Jim, 47 Fed. Eep. 431, has so clearly expressed his views on the sub- 
ject, and in them I so fully concur, that I adopt what he there says 
as my opinion on the question now under considération. Judge 
Hanford is sustained by Judge "VMieeler, of the district court of Ver- 
mont, and by Judge Swan, of the district court of Michigan, in cases 
reported in 47 Fed. Rep. 433, (In re Mah Wong Gee,) and 878, (U. S. 
V. Chong Sam,) and I hâve found no contrary ruling. 

But, besides this, if section 13 of the act of September 13, 1888, is 
not in force, then the proceeding under which défendant has been 
tried and convicted is null and void, and, while the resuit would be 
a dismissal of the appeal, a habeas corpus would lie, and the défend- 
ant be discharged. There is no authority elsewhere to be found in 
the statutes for such a proceeding as that taken in this case. There 
is no other statute that I hâve found that authorizes a warrant to 
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be issued upon complaint under oath by any justice, judge, or com- 
missioner of any United States court, returnable bef ore any justice, 
judge, or commissioner, or before any United States court, and that 
provides for a conviction of tlie person f ound unlawf ully in the United 
States. The former acts simply provided for the removal of a Clii- 
nese person found unlawfully in the United States after being 
brought before some justice, judge, or commissioner, and found to be 
one not lawfuUy entitled to be in the United States. No mode of pro- 
ceeding was prescribed, and no process provided for upon which said 
removal should be made. Clearly, under the acts of 1882 and 1884, 
the président alone, as the chief executive of the government, had 
the authority to prescribe and direct the proceeding and the mode 
of procédure in the removal of the person so unlawfully found in 
the United States. And, again, if the arrest was to be made under 
the process of any court or offtcer, such process could only be executed 
within the jurisdiction of such court or offlcer, and made returna- 
ble there. In this case the complaint was made before a United 
States court commissioner in Louisiana, and a warrant issued by 
him returnable before a United States court commissioner in Ala- 
bama, and directed to be executed by the marshal in Alabama. Now, 
I take it that a commissioner in Louisiana, independently of the act 
of September 13, 1888, would hâve no authority to issue a warrant 
to be executed in Alabama, and be made returnable before a commis- 
sioner in Alabama. I am sure it would not be contended that this 
court, or the judge thereof, could hère issue process to be executed 
and made returnable before the district court or judge in Louisiana ; 
and it would hardly be contended that a commissioner has greater 
powers than the court from which, it may be, he receives his com- 
mission and authority. But the act of September 13, 1888, by giving 
it a libéral construction, obviâtes ail this. Congress, obviously see- 
ing the casus omissus existing under the former législation on the 
subject, has provided for it in the act of September 13, 1888. With- 
out that act this proceeding must fail. Being of opinion, then, that 
the défendant has a right of appeal, the motion to dismiss the appeal 
in this case is denied. 

I will now briefly consider the merits of the case on the proof sub- 
mitted. The effect of a conviction of the défendant is to deprive 
htm. of his liberty in this country, and he cannot be convicted and 
removed without its being shown that he is unlawfully hère. If the 
évidence faits to establish beyond a reasonable doubt that he is un- 
lawfully in the United States, then the judgment of the commissioner 
must be reversed, and the défendant be discharged. Objection is 
made to certain parts of witness Brodie's testimony as illégal and 
inadmissible. The testimony objected to includes some hearsay, 
which, however, is not material, and a statement that the witness 
saw defendant's name on a list of 50 Ohinese at New Orléans in transit 
through from San Francisco to Cuba. The objection to the testi- 
mony about the list is well taken (1) because it is not shown who 
made the list; that it was an authorized list; that it was the list 
required by law to be made by the customs oiBcials at San Francisco 
on the arrivai of the Ohinese there, or the list of the shipmaster re- 
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quired by law to be made; and (2) because, if it was either of such 
lists, a certifled copy of the saine should hâve been produced, as 
th.e only légal évidence of the contents thereof in the absence of the 
original. While the witness Brodie, in his testimony, says that he 
is confident the défendant was one of the 56, he qualifies this state- 
ment by saying it is his opinion that he was, but that he cannot posi- 
tively swear that he was. Now, excluding the illégal testimony re- 
ferred to, the substance of the évidence in the case is that the de- 
fendant was in the United States for many years, at least six or eight, 
before the passage of the act of September 13, 1888, and was doing 
business in New Orléans, and that he left New Orléans, saying to two 
or three of the witnesses that he was going to China. The testi- 
mony as to the time when he left New Orléans is not harmonious. 
Some of the witnesses say that he sold out his business, — that of a 
laundry, — and left New Orléans in the spring of 1890; others say 
that it was in 1889; and one of them, the man who purchased the 
laundry, testifled that it was about a year ago, which would fix the 
time about the last of 1890, or early in 1891. The testimony is 
without conflict that he was in New Orléans in May or June, 1891, and 
bas been there and in Mobile ever since that time. It appears that, 
when he left New Orléans, he said he was going to China, and one 
witness testifies that défendant told him last July that he sold his 
laundry to go to China in 1889 ; that he went to China in 1889, and 
came back to the United States in 1891. The défendant testifies that 
he did not go to China when he left New Orléans ; that he went to 
California in 1890, and remained there until he returned to New Or- 
léans, in May, 1891; and that he bas not been out of the United 
States since he came hère, more than 10 years ago. Certain it is that 
he did not go to China in 1889, as the proof is overwhelming that he 
was in New Orléans in 1889, and as late as the spring of 1890. Noav, 
no one saw him leave the United States. No one saw him enter the 
United States on his return froni China. No passenger list from the 
vessel on which he is supposed to hâve entered the United States as 
a passenger is produced. No list required by law to be lœpt by th(; 
customs officiais at the port where lie is supposed to liave entered 
the United States is produced, and from which it could be ascer- 
tained if a Chinese person of his name had entered tlierc;. It 
was in the power of the government to hâve produced thèse lists or 
certifled copies of them. The law requires them to be innde and 
kept by the government officers, and it is presumed that they per- 
formed their duty in the premises. Now, the only évidence we hâve 
that tends to show that the d(rfendant left the United States and 
went to China is that he left New Orléans, and said he was going 
to China; that he was absent some time from New Orléans, and 
returned there in 1891; and that, on his return, said to one of the 
witnesses that he went to China in 1889, and had just returned. 
Whatever his statements to the Avitness ma,y hâve been, the proof 
is that he was in New Orléans in 1889, and as late as the spring 
1890, and he could not hâve been in China at that time. But, as I 
hâve said, the défendant testifies that he did not go to China; and, 
as suggested by one of the counsel, a circumstance, small though it 
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be, corroborative of this statement of défendant, is the fact that he 
said nothing to Ms fellow countryman and old friend Charles Eman- 
uel, when he met him in June, 1891, shortly after his return to New 
Orléans, about China, or that he had been to China. It seems to me 
it would hâve been most natural for him to hâve spoken to his 
friend about their country if he had in fact just returned from it. 
Due process of law requires that the government should show that 
the défendant is unlawfuUy in the United States, and not that he 
should show a right to be hère; but, whatever the truth may be, I 
cannot, from the évidence before me, say that he is in the United 
States unlawfully. It is my judgmentj therefore, that the décision of 
the commissioner must be reversed, and that the défendant be re- 
leased and discharged; and it is so ordered. 



LOEWER et al. v. O. P. FORD & CO. 

(Circuit Court, N. D. New York. April 8, 1893.) 

No. 6,033. 

! Patents tob Inventions— Noveltt — Sole-Cuttino Machines. 

i Letters patent No. 407,735, granted July 23, 1889, to Henry Loewer and 

Barton L. Blalr, were for an improved sole-cuttlng machine, consisting of 
a statlonary frame carrylng a rapldly revolving shaf t on whlch are a cutter 
and a guide wlieel, togetlier with a swinging frame, moving to and from 
the stationary one, carrying a shaft on which are momited clamps opposite 
the cutter, for holding the leather blanks, and others opposite the guide 
wheel, for holding the pattem. lii opération, wlien pattern and hlanlîs 
are clamped in position, the latter frame is moved forwai-d and Its shaft 
slowly revolved, so that the edges of the blanks corne in contact with the 
cutter, and are pared down to the précise size and shape of the pattem, 
the edge of which strlkes against the guide wheel, and thus llmits the 
depth of the eut. Eeld, that while the principle is old, having been em- 
bodied in a lathe Invented by Thomas Blanchard over 70 years ago, the 
application of it to this purpose, and the construction of the meclianism 
necessary therefor, ùivolved invention, and the patent is valid. 

In Equity. Suit by Henry Loewer and George Schelter against C. 
P. Ford & Co. for the Infringement of a patent. Decree for com- 
plainants. 

George B. Selden, for complainants. 
E. E. Wood, for défendant. 

COXE, District Judge. This is an infringement suit founded upon 
letters patent No. 407,735, granted, July 23, 1889, to Henry Loewer 
and Barton L. Blair, for an improved sole-cutting machine. The 
patent is now owned by the complainants. The object of the in- 
ventors was to construct a machine which should eut from leather 
blanks one sole, or several soles, to the exact size and shape de- 
sired. This is accomplished by means of a stationary frame pro- 
vided with a rapidly revolving shaft which carries a cutter and a 
guide wheel. A second swinging frame, which moves to and from 
the stationary frame, is provided with clamps, opposite the cutter, 
for holding the leather blanks, and other clamps opposite the guide 
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wheel, for holding the pattern. Theae clamps are monuted on a 
shaft. "WTien the blanks and pattern are clamped in position the 
second frame is moved forward and, as its shaft is slowly revolved, 
the edges of the blanks come in contact with the cutter and are 
pared down to the précise size and shape of the pattern, the edge 
of whieh strikes against the guide wheel, thus limiting the depth 
of the eut. The claims involved are as follows: 

"{X) In a sole-cuttlng machine, the comblnation, wlth the revolving cutter 
C and Its shaft, of the revolving sole clamps E E', their supporting shafts, the 
movable carrlage, and a revolving fonn operating to vary the relative po- 
sitions of the cutter and the sole clamps, substantlally as described." 

"(4) In a sole-cutting machine, the comblnation, with the revolving cutter 
C and Its shaft, and guide s, of the revolving sole clamps B B', olamp plates 
z z', removable fonn F, and suitable supporting shafts, substautially as de- 
scribed. 

"(5) In a sole-cutting machine, the comblnation, wlth the revolving cutter 
and its shaft, and guide s, of the revolving and traveling sole clamps E B', 
fovm F, suitable supporting shafts, and movable blank guide T, substan- 
tlally as described. 

"(6) In a sole-cutting machine, the comblnation, wlth the revolving cutter 
and Its shaft, and guide s, of the revolving and traveling sole clamps E B', 
suitable supporting shafts, and movable blank guide T, provided with ad- 
Justable plate y', substantlally as described." 

"(9) In a sole cutting machine, the conibination, wlth the main frame A A', 
supporting the revolving cutter C and Its shaft, and the guide s, of the mov- 
able frame D, earrying the revolving sole clamps B E' and form F, and 
mechanism adapted to secure the simultaneous révolution of the sole clamps 
and the form, substantlally as described." 

"(14) In a sole-cutting machine, the comblnation, wlth the revolving cutter 
C and Ils shaft, provided with the spring giiard S, of the guide s, and the re- 
volving sole clamps E B', form F, and the suitable supporting shafts, sub- 
stanUally as described." 

**e Qeîendant, a corporation engagea in manufacturing shoe*» 
at Kochester, N. Y., uses a machine covered by letters patent No. 
472,399, granted to Simon Eoss, Jr., April 5, 1892. It is alleged that 
this machine infringes the above-named claims of the comphiinants' 
patent. The défenses are lack of novelty and invention and nonin- 
fringement. 

The patent was granted without référence. The principle under- 
lying the invention is unquestionably old. Over 70 years ago 
Thomas Blanchard invented an automatic lathe by which irregular 
forma were turned by means of a revolving cutter and guide wheel 
mounted on a stationary frame, the stock and pattern, opposite the 
cutter and guide wheel, being mounted on a swinging frame. In 
1884 David F. Hartford patented (No. 309,850) an ingenious ma- 
chine in which the leather blank was clamped to the pattern and 
eut to the desired shape by a knife which traveled around the 
pattern. Besides thèse the records show many machines for cutting 
and trimming the heels, and channeling and grooving the soles, of 
boots and shoes, and many improvements in lathes for turning lasts 
and other irregular forms. It is unnecessary to discuss the various 
exhibits in détail, for neither alone nor aggregated do they show 
the combinations of the claims. An army of ingenious mechanics 
and inventora had the Blanchard lathe before them for over half 
a century, yet the idea of utilizing it in the sole-rounding industry 
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never seems to tave occurred to one of them. It did not occur to 
men of undoubted ingenuity, like Stevens, Hartford, Helms, King, 
and Joyce, to round the soles of shoes to the deeired shape hj a 
rotary cutter and guide wheel on a stationary frame and revolving 
clamps for holding the pattem and blanks on a movable coacting 
frame. 

That the patented machine i^ a yaluable contribution to the art 
cannot be doubted. It does the work better and f aster than the best 
of the prior machines. It is stated in the record that the daily 
capacity of the Hartford machine is from 600 to 800 pairs of outsoles 
per day, while that of the patented machine is from 4,000 to 6,000 
per day. To construct such a machine required invention. The 
arrangement of its complicated and ingenious mechanism is not the 
work of mechanical skill alone. The fact tliat during the many 
years of flerce compétition in this art the idea never occurred to any 
of the men of genius who vfere striving to improve ail kinds of la- 
bor-saving devices in the shoe industry, créâtes a strong presump- 
tion that it was not the kind of a contribution to be expected from 
one who is a mechanic and nothing more. Although the complain- 
ants hâve not made a pioneer invention, in the broad sensé of that 
term, they are entitled to a construction libéral enough to cover a 
machine, which, in the same art, performs the same work in manner 
almost identical. There are différences between the complainants' 
and the defendant's machines, but they are of form and relate only to 
minor détails. The defendant's machine may be in some particulars 
an improvement, but that it has adopted ail the essential features of 
the patented machine there can be no doubt. 

The complainants are entitled to the usual decree. 



ELEOTRIO GASLIGHTING CO. et al. v. FULLER et al. 

(Circuit Court, D. Massachusetts. April 13, 1893.) 

No. 2,518. 

Patekts roB Inventions— Inpkingement — Electric Gablightino. 

Letters patent No. 282,661, granted September 28, 1880, to Jacob P. Tlr- 
rell, for an electric gaslightlng apparatus, was for a devlce In which the 
actuatmg ann, openlng the gas cock, and bringing together the points pro- 
ducing tlie ignitlng spai'k, Is moved by hand, and then remains at rest, 
subject to no tension, and not requlring to be held in position, and is 
afterwards moved by hand to its former positioa In letters patent No. 
116,054, issued to Heyl and Diehl, the same arm is moved and held in 
place by hand, and when released is drawn back by a spring. Eeld, that 
the TIrrell patent is so limlted by the earlier patent that it is not inf ringed 
by a devlce in which the arm, when drawn to open the gas cock, is held 
in place by engaging a pin with a recess in the aiTû, under the tension 
of a spring, which, when the recess is released from the pta, restores the 
arm to its former place. 

In Equity. Suit by the Electric Gaslighting Company and others 
against Charles E. FuUer and others for infriugement of a patent. 
Bill dismissed. 
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Edward P. Payson and Edwin H. Brown, for complainants, 
W. K. Eichardson, for respondents. 

GAEPEJ^TEE, District Judge. This is a Mil in equity, praying 
an injunction against an alleged infringement of the first claim of 
letters patent No. 232,661, issued September 28, 1880, to Jacob 
P. Tlrrell, for electric gaslighting apparatus. The claim is as fol- 
lows: 

"(1) In combination with a gas-burner. A, the flxed insulated ann, I, at- 
taclied thereto, and terminating In a metallio point, the gas cock and the arm 
attached to the stem thereof, and a device fo:-; actuating the said arm, and 
thereby turnlng the gas oock, said arm being also oonnected with and ar- 
rangea to actnate the vibra ting arm, K, with its contact point. G; tlie whole 
so constnicted, combined, and arranged tliat the oscillation of said arm shal 
conjointly tum on the gas, and bring said points in contact, to produce an 
igniting spark near the tip of the burner, ail substantiaUy as and for the 
piirposes specified." 

The device used by the respondents is shown in the drawings 
attached to letters patent No. 382,001, issued May 1, 1888, to Charles 
W. Holtzer, for electric gaslighter. The method of lighting de- 
scribed in the claim is old, so far as the igniting device itself is 
concerned, and is also old sb far as it calls for a device to turn on 
and light the gas at the same time. This appears from a com- 
parison of the varions prior patents shown in the record. The 
novelty in this patent consists in the actuating mechanism where-i 
by the devices above referred to are brought into play. With 
référence to the question specificaUy raised in this case, I find, 
that there are two classes of such mechanism. The flrst is repre-j 
sented by the patent to Heyl & Diehl, No. 110,054, issued June 20, 
1891. This is not an apparatus for use with illuminating gas, i 
but it might be easily used as such, without bringing in any of the 
éléments of the claim hère in dispute. The arm or lever which sets 
f ree the gas is moved by the hand, held in place by the hand, and, ■ 
on being released, is brought back by a spring. In the patent in 
suit the actuating arm is moved so as to open the passage for the 
gas, and remains at rest at that point, subject to no tension, and not 
requiring to be held in position, and is afterwards moved by hand 
to its former position. It seems to me clear that the device of the 
respondents belon^ to the class represented by the former patent. 
The actuating arm is drawn to open the gas cock, and is there held 
in place by engaging a pin with a recess in the arm, and is so held, 
under the tension of a spring, which, when the recess is released 
from the pin, restores the arm to its former place. In other words, 
the Heyl & Diehl patent seems to me so to limit the patent in suit 
that the respondents do not infringe. 

The bUl, therefore, must be dismissed, with costs. 
V. o5F.no. 1 — 5 
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JOSLIN V. NORTHÉliN PAO. R. CO. 

/(Circuit Court, D. Minnesota, Thjrd Division. Aprll 3, 1893.) 

Patents for Inventions— Limitation dp Claims — Car Codplers. 

Letters patent No. 337,780, issued to Cliarles Mueller, Mardi 9, 1S8C, 
for an improvement in car couiJllngs, was for an improvement in tliat 
class of drawlieads in wliicli tli.(; strain is received upon a reciprooat- 
ing plate lield in place by a spiing, tlie ob.joct of tlie invention being to 
s'tréngthen those parts on wliicli tliere.is a great amount of friction in 
order to retain tliem in place. The clalm was as foUows: "In combina- 
tionwith tlie draft bars and tlie foUpwer plates, tlie wearing plates provided 
with bent ends entering tlie draf t bar, and provided witli slots or openings, 
and tlie lugs provided with tenons entering the slots in the plates, and 
the bolts passiiig tlltough the said lugs, wearing plates, and draft bars." 
HcH, that tlie patent, tQ^ be yalid, must be strictly llmited to the combina- 
tien described in the Claim, and is not infringal by a de vice wherein the 
plates are bent in towards the center of the car, and do not enter the 
draft bar. 

In Èquity. Suit by Benjamin J. Joslin against the Xortliern 
Paciflc ilaUroad Company for the infringement of a patent. De- 
cree for défendant. 

C. E. Joslin, for complainant. 

Banning, Banning & Payson, for défendant. 

NELSON, District Judge. Tliis is a suit brought by complainant 
to recover from the défendant damages for an infringement of let- 
ters patent No. 337,780, issued to Charles Louis Mueller, March 9, 
1886, for, improTements in car couplings. The complainant is the 
owner of tlie patented device, by proper instrument of assignment. 
The defensesi set up are (1) want of novelty; (2) noninfringement. 
The patent in controversy is granted for an improvement in a car- 
coupling device. The invention, as described in the letters patent, 
relates particularly to that class of drawheads in whicli the strain 
imparted in drawing the cars, or in receiving the impact of adjoin- 
ing cars in coupling, is received upon a reciprocating plate held in 
place by a spring, and the object of the invention, as stated in the 
spécification, "is to produce a drawhead in which thèse parts upon 
Which there is any great amount of friction or wear shall be 
strengthened, in order. to retairi the diiïerent parts in their proper 
places, and to successfùlly withstand the hard usage to which 
dravi^heads are usually subjected." The patentée has reinforced 
the dûrability of the wooden draft bars by iron plates secured by 
the mode described. At the place where the wooden draft bars 
require protection from the movement of the folio wer plates in 
contact with them, and by the peculiar form of the wearing plates 
and their disposition, they not only protect the bars, but prevent 
displacement of the parts resting thereon; and the varions détails 
of the construction are such that the parts are retained in their 
proper relative positions. 

In his spécification he refers to the drawings of the patent, sliow- 
ing the devices of his invention, and states that — 
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"A drawnead made In accordance wlth Djy Invention will be much more diu'- 
able and reliable in opération, by reason of tbe fact that the parts will always 
be retaliïed in tliejr proper positions, and are nôt liable td bccome displaoed 
by being worn, for f lie reason that the plates, A, upon which most of the 
wear cornes, may Ijereadlly removed, and replaced by others, while in the 
ordinary form of drawheails the wood of the drawheads is exppsed, and soon 
becomcs worn, canstng a displacement of the operative parts." 

He then sets forth tlie claim: 

"In combination wlth the draft bars and the foUower plates, tlie wearlnjî 
plates provided with bent ends entejing the draft bar, and provided with 
sJots or openings, and the lugs provided wltli tenons entering' the slots in 
the plates, and the bolts passing through the said lugs, wearing plates, and 
draft bars, substantially as described." 

The patentée uses in Connection with the old and usual draw- 
head found upon freight cars wearing plates with bent ends enter- 
ing the draft bars, to prevent the follower plates from wearing 
ont or impairing the wood, and he also pro vides slots or openings 
or lugs haviiig tenons entering the openings in the plates and bolts 
passing through the lugs, wearing plates, and the wooden draft 
bars, so as to prevent not only wear, but also to strengtlien those 
parts ujwn which there is any great amount of strain and friction. 
and to retain the différent parts in their proper places, and by means 
of the wearing plates and the openings, lugs and bolts, and other 
features described, to enable the drawheads to withstand hard 
usage. 

There is certainly no novelty in putting an iron-plate covering over 
a wooden surface to prevent wearing of that surface by the friction 
of another pièce of iron moving on it ; so that, if the patent is valid, 
it must be limited to the peculiar combination described in the 
claim and spécification in détail, and cannot be broadened to in- 
chide any mode of covering of the wooden draft bars by iron wear- 
ing plates. The patentée describes the wearing plates as follows: 

"The ends of thèse plates are bent at right angle.s, and fonn the projections, 
a, which enter tho draft bars, and aid in retaining them in place on the same." 

The proceedings in the patent office show that it rejected some of 
his original claims for wearing plates attached to the draft bars, 
and gave him the one daim which is set forth above, which provides 
for wearing plates with bent ends entering the draft bars as an 
élément of the combination. 

The patentée, in his testimony, stiites that lie claims protecting 
plates with bent ends entering the draft timber, and nothing else. His 
expert, in his testimony, states that one of the éléments of the combi- 
nation is wearing plates having the bent ends entering the draft bar, 
and provided with slots, and the lugs provided with tenons entering 
the slots. True, he says, that he finds in the draft rigging used 
by défendant substantially the same éléments of the Mueller com- 
bination, with the exception that the position of the wearing plate 
is reversed with the bent ends pointing inward towards the center 
of the car, instead of being imbedded in the draft bars, as in the 
Mueller patent; and the defendant's expert says in his testimony 
that the wearing plates in defendant's rigging are entirely différent 



68- FEDËBAL REPOETEB, Vol. 66. 

in structure and forrp! from MUeller's, and tjiat the "bent ends of 
defendant's plates perform no suct. function >a tlie bent ends of 
Muellér's plates, which. are let iato th.e timbers, and the sole object 
of that "Was to présent a larger resisting suriface. I agrée with. 
the vieW taken by this ■witness, that the structures are différent. 

The défendant uses a drawhead having iron covering plates with 
the ends bent inward, which do not enter the wooden draft bars 
or timbprs. Its plates are gained into the timbers the thick- 
ness pf each plate, and hâve a flange on the upper side turned in- 
ward, which serves as a support to the edges of the foUower plates, 
and a crossbeam is also inserted between the draft bars at the inner 
ends of the plates. Thèse plates are substantially différent from 
the Mueller plates in their construction and opération. They cer- 
tainly are not supported in the same way, and their ends are not 
bent and inserted into the bars to aid in retaining it in place'. 
The inner ends of the defendant's plates, by butting against this 
crossbeam between the draft bars, prevent in some degree the 
plates from moving endways in "bufling," but not like the Mueller 
plates with bent ends entering the draft bars, which prevent them 
from moving endways in "bufflng" and drawing. The same func- 
tion is not performed by defendant's construction. The patentée, 
to fulflU his combination, must hâve the ends of the plates forming 
projections inserted into the draft bars. 

It is true the plates of the défendant are gained into thèse bars, 
but no bent ends enter them. Clearly, flat plates fastened upon 
the surface of the wooden draft bars, used in combination with the 
old and ordinary draft rigging, would not infringe the patentee's 
claim unless the ends were bent and inserted into the timber; and 
so wearing plates with the ends bent inward towards the center 
of the car, and not entering the draft bars, and having no connection 
with the draft bars except as they form a part of the plates, do 
not infringe, for the function performed by the bent ends is not the 
same as when entering the bars. The wearing plates with bent 
ends entering the draft bars are material éléments of the Mueller 
combination. 

The doctrine of équivalents does not broadly apply, as the pat- 
entée was not the first inventer of a car-coupling device. His in- 
vention is an improvement, denominated a "secondary" invention; 
and, the claim being limited to a combination having a peculiar 
form of wearing plates entering the draft bars, before he could get 
his patent it must be strictly construed. See Lubricator Oo. v. 
Wurster, 38 Fed. Eep. 429. As said in that case, "the patent- 
ability of complainant's combination was, in view of the state of 
the art, extremely doubtful." There is no infringement, and the 
decree must be for the défendant. It is so ordered. 
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CHRISTIE T. SEYBOLD. 

(Circuit Court of Appeals, Sixtli Circuit. March 22, 1893.) 

No. 53. 

1. Patents l'oB Inventions — Interférence— Bill inEquity^to Secure Let- 
TKBS Patent — Ebtoppel. 

Tlie failure of a party in an interférence proceeding ta the patent of- 
fice to ralse the question wliether his opponent's invention includes tlie 
issue declared in tiie interférence does not estop such party to ralse that 
question in an equity suit, under Rev. St. § 491-5, to détermine liis right to 
a patent. 

3. Samb— Bookbindeb's Pkbss. 

Letters patent No. 450,882 were issued April 21, 1891, to W. H. Cbristle, 
for a bookbinder's press in which the platen could be quiekly run up by 
hand witliout moving the power-driving mechanism. The patent was 
granted after a décision in Christie's favor upon an interférence with an 
application by Charles Seybold. In the Seybold Invention the pressuro 
was obtained by a vertical screw, and transmitted to the platen by means 
of removable pipes of différent lengths to suit the size of the bundle. In the 
Christie invention the power was obtained by a lever and pawl operating in 
connection with a ratchet wheel, pinion, and rack bar. In both inventions 
the platen was balanoed by weights. The interférence was declared on a 
claim for a "platen detachably connected with the power-driving mechan- 
ism and provided with a counterbalancing weight," which language was 
taken from the Christie claim. In the Christie Invention, however, the 
point of disconnection was between the ratchet wheel and the lever pawl. 
Edd, that this construction was falrly within the language of the claim 
and interférence, notwithstanding that the point of disconnection was not 
Immediately at the platen proper; and that tliere was an interférence be- 
tween the two inventions. 
8. Same — Pbiokitt op Intention— Reducing to Practicb. 

The man who flrst reduces an invention to practice is prima facle the 
first inventor under Act July 4, 1836, (5 St. p. 117,) but the man who flrst 
conceives the invention may date it back to such conception if he uses 
due diligence in reducing it to practice, and he must use such diligence 
before, as well as after, the second conception of the invention. Reed v. 
Cutter, 1 Story, 590, foUowed. 

4. Samb — Due Diligence — What Coxstitutes. 

The person who flrst conceived a comparatively simple improvement 
In power presses for bookblnding made a rough sketch of it within a few 
months. ïhree years after liis flrst conception he had working drawings 
made, and six months thereafter a machine was mnnufactured. He ex- 
cused the delay by assertlng that he could neither atford to buy the nec- 
essary tools sooner nor nso them in his small shop. His reason for not 
having the machine made at another shop was that he would hâve made 
no proflt on machines made by others according to his invention. Helfl, 
that he did not use due diligence so as to entltle hlm to a patent as 
against one who conceived the Invention later, but reduced it to practice 
sooner, than hlmself. 

6. Same — Sketch op Machine. 

A rough sketch of an Invention isnot such a réduction to practice as 
to make its author the original Inventor, within the meaning of the 
patent laws. 

6. Same — Ci.aim that Tiiird Party was Inventor. 

Under Rev. St. § 4915, the only question the court can consider i.s 
whether the complainant is tlie flrst inventor of a patentable devlce. 
Whether respondout or a third party was the inventor of the devlce for 
which respondent bas received a patent should not be inquired into either 
by the court or by the commissioner in interférence proceedings between 
the same parties. 
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Appeal from the Circuit Court of the United States for tlie Dis- 
trict of Kentucky. , .1 

In Equity. Bill by Charles Seybold against William H. Cliristie 
to obtain tlie issue to complaiiiànt of letters patent wliich liad 
been refused after a décision against him on an interférence. A 
decree was entered for complaisant. Eespondent appeals. fie-: 
versed. 

St^âtement byTAPT, Circuit Judgé: 

Thls was an àp)>eal frpm a decree of the circuit court of the United States 
for the district of Keiituclcy, directing the commissioner of patents to issïie o 
patent to Charles Seybold, the appellee and complalnant below, for a device 
in a power press used in bookblnding, whereby the platen is "detachably oon- 
nected wlth ipo'W'er-drivihg mechanlsm and provlded with a balanclng 
weight.'" The' UlU was'teed below iind«r section 4915 of the Revlsed Stat- 
utes, whicîS pMvldes ôs fbllows: "Whenevei* a patent, on application, is re- 
fuseâ, «ithet'%5ri the commissioner of patents, or by the suprême court of the 
Diatriet^of lOoltiii^bia upon appeal from the commissioner, the applicant may 
hâve remedy' Itiy bill in «qUity, and the court having cognizance thereof , on 
notice to adverse parties and other due proceedlngs had, may adjudge that 
such appUoafat is entitled, according to law, to receive a patent for his inven- 
tion, as speclfied in his clalm, or for any part thereof, as the f acts in the case 
may appear; and such adjudication, if it be in favor of the right of appli- 
cant, shall authorize the commissioner to issue such patent, on the appli- 
cant flling in the patent office a c«py of the adjudication and otherwise com- 
plying with ihe requlremetits of law. In ail cases wliere there is no oppos- 
ing party à oopy of the bill shahbo served on tlie commissioner, and ail the 
expenses of the proceedings shall be pald by the appllCant, whether the dé- 
cision is tn his favor or not." 

; The appellant, Christie, who was respondent below, secured a patent, one 
I clalm of which covered the device whlch Seybold averted that he flrst in- 
vented. Seybold flled his application June 6, 1889, and Christie, his, .Tune 7; 
1S89. An interférence was declared between them in the patent office, on 
the foUowing claim: "In a power press a platen detachably connected with 
, the powér-drivlng mechanlsm and iJrovided with a counterbalancing welght." 
The commissioner decided the interférence proceedlng in favor of Christie, 
aixd issued a patent to him, rejecting Seybold's appUcation. Christie lives in 
Kentucky, and Seybold therefore began proceedings against him in that dis- 
trict. 

The invention in controversy was an improvenient in presses used by boolc- 
bindevs for comprcssing the signature bundle iuto a solid form, about which 
Is a])plled the cover to mal<e the complète book. The platen is the upper plate 
of the press. As the signature bundles vai-y mueh in size, it is of ad- 
vautage lo move the platen up and down in the press quickly in order to glve 
space for the insisrtion of the bundle under it. The mechanlsm used for pro- 
ducing a strong pressure, wliether it be a screw or other means, lias a slow 
movf'ment. If the platen Ls rigidly connected with thls power-pressure mech- 
anlsm, it cannot be moved upward or downward to release the biuidle or 
roadjust the space for a différent bundle with much greater rapldity than 
when pressure is being apphed. The Improvement was in so detaching tho 
platen from the power-pressure mechanlsm as to allow it to move up and 
down indépendant of that mechanlsm, and, by means of counterbalancing 
welghts, to render its movement very easy. 

Seybold's device consisted of a top cast portion. A, and a base or bottom, B, 
nhleh are connected by suitablo stay rods, C, three on each side, which form 
a frame rack for the support of tho top plate iind screw rod. The top plats 
was provlded with the central screw-thread hole, through which the screw, 
V, operated. The platen, H, was suspended between the stay rods, C, by 
means of sultable chains passing over suitable pulleys secured in brackets 
attached to the top plate and attached at the other end to the balanciug 
welghts, whlch were adapted to slide up and down on the outside of the stay 
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rocls. The plateu was guidecl by the stay rods in Its mo^ement up and down. 
Sorew, D, was inoved by a hand wheel and a lever, and the end of the screw^ 
T), was eonnected with the phiten by the Connecting pipe, I, whieh served to 
commimicate the pressure froni tlie screw to the platen, and was merely an 
extension of tlie serew. A miniber of such Connecting pipes, of différent 
lengths, were ijrovided to suit the size of the bundle. The pipe, I, was (>asily 
removable. By taking it ont, tlie platen, H, might be moved up or down free- 
ly and easily by reasou of tlie countorbalancing weights, and its height ad- 
justed to leavo the proper space bet\V(>en the platen and the base. 

Christie's patent consistod of a press frame with a platen moving up and 
down between the sides of the frame as guides, and having rigidly attached 
to its upper side a racli bar, whicli, exteuding up through the top of the press 
frame, engaged above with a pinion or small cogwheel mounted upon a shaft 
joumaled In two upriglit brackets ïixed to tho top of the press frame. To the 
same shaft were keyed ratehet whoels, whlch, by mtans of pawls and a lever, 
were rotated, drlving the pinion, forcing downward the rack bar, ajid bringing 
the required pressure ou the platen. On top of the rack bar was a cross bar, 
to the ends of which were attached cords passiug up over pulloys joumaled 
in upright posts supported on the top of tho press framo, and carrying 
countert)alancing weights equal to the weight of the platen. The pawls wliich 
were engaged with a ratehet wheel to produce a rotary motion, forcing down 
the platen, might be thrown out of eugagonient with the ratehet wheel, and 
then the plateu might be moved uj) or down easily by the aid of tlie counter- 
balancing weight. In doing so. of course, the pinion aud ratcbot wlieels 
turned with the movement of the rack bar, but offerod no obstniction to th(! 
upward or downward movement of the platen. The facts with référence to 
the invention by the two parties wero as follows: 

Seybold conceived of his invention in October, 188.5, and made a rough 
sketch of it, which he showed to several persons in .Tauuar;^-, 18S(i. He wan 
a machinist and iiiventor, and engaged in nianufacturing iiumb(;riug riuvchines, 
perforators, cutting machines, index cutters, pasting machines, glueing ma- 
chines, wood-staining machines, graining machines, pollsliing machines, sand- 
pajier machines, and gênerai repair work. At the tinie of his conception he 
says that he did not hâve the proi^er tools in his sliop to niake the; machine. 
It would hâve required a planer, a long latlie, and a boring nilll. He did not 
bave the requisite tools until be moved into bis new sho]i, on Webster street, 
in the month of Jlarch, 1889. From October, 188-5, until October, 1888, ho 
did notliing towards reducing his machine to practice. At the latter date ho 
had fnll-sized drawings made, and his fii-st machine was made in April, 1889. 
He applied for a patent June 0, 1889. The only roason which Seybold gave 
iii the interférence proceedlngs in the patent office for the delay in reducing 
his machine to practice was that lie did not bave the necessary tools or room 
in bis sliop. On the hearing below, auothor déposition was taken, in which he 
gave an additional reason. His évidence was as follows: 

"Question. Please state wliy you did not havc the proper tools, or why j'oii 
did not secure them in the early part of 1886. Answer. Because mj' financial 
condition was such that I could not possibly buy thoso tools. 

"Q. 4. Is there any other reasfjn you can giveV A. Yes, sir. 

"Q. 5. Please give it. A. It would bave been possible for me to order the 
press l.iuilt by sonie other party; buï. as it bas beon my object to construct 
this press to be jMit on the market,, and kuowiiig the priées of presses built 
by tny competitors, I fotmd it impossible to build the press at th(; compétition 
flgure if ordered to bo built in outside shops. 

"Q. 6. 'ili(- reason, then, tliat you did not bave a press built shortly ifter 
you had inventer! the sanu?, was because there wonld hâve been no profit in 
it for you? Is this coirect or not? A. Yes, sir." 

(^hristie claimed to liave conct'lved of his Invention in the svimmer of 1886. 
He had working drawings made and patterns ordered for the production of 
his press in the spring and early suminer of 1^8, and bis press was completed 
abont Jnly V2tl: of thnt year. The machine was set up and put in opération 
in the M(>thodist Book Coiieem of Cincinnati .ibout that date, and continued 
in opération until tbe bill herein waa filed. A second machine was built In 
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OctobeaTj aad put in opération in that building. He flled an application for 
a patent .Tnne 7, 1S89. 

Tho icyurt below held that Seybold was the flrst and tnie inventer of the 
machine, and entered a decree directhig the commissioner of patents to 
issue a patent to him. The decree was based on the flnding that while Sey- 
bold's de%'iee dlselosed, "in a power press, a platen detachably connected with 
the power-driving mechanism," Christie's device did not. 

Wood & Boyd, for appellant. 
O. M. Hill, fpr appellee. 

Before JACKSON and TAFT, Circuit Judges, and HAMMOND, 
District Judge. 

TAFT, Circuit Judge, (after stating the facts.) The questions aris- 
ing in this case, covered by the assignments in error, are tAvo: 
First, does Christie's invention or device show, "in a power press, 
a platen detachably connected with the power-diiving mechanism 
and provided with a counterbalancing weight?" and, second, if it 
does, which one of the two, Seybold or Christie, was the first or true 
inventor, within the meaning of the patent laws? 

It is contended by appellant that it was too late for the com- 
plainant to raise the question, in the court below, whether Chris- 
tie's device includes "a platen detachably connected with the pow- 
er-driving mechanism," because it was not raised in the interfér- 
ence proceeding in the patent ofSce. It is said he is thereby es- 
topped to make it. We do not concur in this view. The inter- 
férence issue is drawn up by the patent-oiBce examiners, and the 
interférence is declared, before either party has access to the 
spécifications of the other, and the claims made with respect to 
the issue are submitted before the spécifications are disclosed. Sub- 
sequently, perhaps, the question might be raised, but we do not 
think that a failure to raise it in the patent office prevents its be- 
ing brought to the attention of the court in a proceeding like this by 
independent bill. 

The fact, if it be a fact, that the invention of one of the parties 
does not include the issue declared in the interférence, is apparent 
on the record. In one of the two cases considered by the suprême 
court under this section it was held that the court of its own mo- 
tion must déclare that the issuable device in the interférence 
proceeding was not patentable for want of invention, and could 
therefore dismiss the bill, although the question had not been 
raised either in the patent ofûce or by the parties in the court 
below or in the suprême court. Hill v. Wooster, 132 U. S. 693, 10 
Sup. et. Eep. 228. We do not see why the court has not the same 
power with référence to the présent question. The fact, if it be a 
fact, that Seybold did not raise it in the patent office, may, of 
course, affect the weight of his présent objection, but it has no 
force as an estoppel. 

Corning now to the question whether the Christie device em- 
bodies that which is described by the issue framed in the interfér- 
ence proceedings, we find that the issue was adopted by the patent 
office from the language of the flrst claim of Christie's patent, 
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and the question presented is really whether Christie's spécifica- 
tions entitle him to Ms flrst claim. In his spécifications Christie 
says: 

"My invention refers to an improvement in a press especially adapted for 
boolsblnders. It relates more especially to a press platen whlch is made 
détachable from the power-driving mechanism and suspended by the counter- 
poise welght. The object of my invention is to provido ready means for 
raising and lowering a press platen by hand, without having to manipu- 
late the power-driving mechanism, the varions features of whlch wlU be set 
forth in the description of the accompanying drawings. * * * i preferably 
employ a rack bar and pinlon driven by a ratchet lever to obtain power for 
compresslng the platen, as it is rapidly and easily manlpulated. The power 
is couveyed as foUows: 13 représenta the teeth of the rack bar, whieh engage 
with pinion, 14, mounted upon shaft, 15, whlch Is joumaled in ears of 
bracket«, 16. * * * On the opposite side of the ratchet wheels I provide a 
duplex holding pawl, 31, wîiich engages with the respective ratchet wheels, 
This pawl is noniinally held in engagement with the ratchet teeth by means 
of the spring, 28, which presses them up, and they are held out of engage- 
ment by the wedge, 29, whieh is operated by ihe lever, 30. When lever, 30, 
Is depressed, the wedge, 29, is raised up, and the spring, 28, presses thf; 
pawl, 31, into engagement witli the teeth of the ratchet wheel. When said 
lever is raised up, it pulls the wedge, 29, down in between the holding pawl, 
31, and the rear edge of the rack bar, 6, which prevents the engagement of 
the holding pa^^ 1, 31, with the teeth of the ratchet wheels. When lever, 18, 
stands in its normal position (shown in figures 2 and 4) the pawls are also in 
disengagement with the ratchet driving wheels. The press platen, 5, is 
therefore free to ]nove up and down by extraneous means, so as to be ad- 
justed to any desired height. * * * The above driving mechanism, with 
tho shipping and unshippiug connections, is the preferred f orm of construction, 
but I do not lirait myself to said means, except where they are made spécial 
features of daims herein ; but the importance of sustaining the platen by 
coimterbalance weight, and having it readily détachable from the driving 
mechanism, so as to be raised independent thereof, is the spécial feature of in- 
vention. * * * l'iie principal object to be accomplished by the above-de- 
scribed invention is the ready arrangement of the press platen by hand, with- 
out manipulating the sanie by the power lifting and depressing mechanism, — 
as, for instance, in a boolîbinding or other similar use, the rapid opération of 
the press is a very important feature, and is accomplished by means to disen- 
gage the platen from the power-driving mechanism and suspending it by a 
counterpoise weight, allowing it to be readily raised or lowered, as the case 
may be ; and the within-described mechanism I believe to be the best, and is 
claimed herein as of my invention." 

Then f oUow the claims, the flrst of which is : 

"In a power press, the pl.iten, 5, detachably connected with the power- 
driving mechanism and eoimterbnlanced by the weight, to hold the same Id 
any adjusted position, substantially as specifled." 

The court below held that the power-driving mechanism con- 
sisted of the lever, the pawls, the ratchet wheels, the pinion, and 
the rack bar; and that as the ratchet wheel and pinion were fixed 
in their relation to the racle bar, and the rack bar was fixed to 
the platen, the power-driving mechanism was not detachably con- 
nected with the platen. 

We think this construction too narrow. The expert for the com- 
plainant below testifled that lie had never heard the expression 
"detachably connected with," but that in this view it must mean 
that ail the mechanism used to transmit the pressure to the platen 
should be capable of being detached from the platen. The patent 
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office took tlie expression froiiitte' spécifications and claim of 
Ghristiè, alid it is only fair, tiiefefore, in oonstruing- the mean- 
ing of the term, if ambiguous, to look into Cliristie's spécifica- 
tions to see what, intact, is meant by the tenu "detachably con- 
nected with the power-driA-ing mechanism." Of com-ae Christie's 
spécifications cannot be used for this pui'pose, if by so doing we 
are taken ont of the Seybold im^entiôn, but if the issue framed by 
the patent office, by a fair construction, will inchide a feature 
présent in both inventions, then it is the diity of the court to 
lean to that construction vatlier than to give it a strict and nar- 
re w ,pfie whicli Will describe something présent only in one. We 
are very clear that the two inventions hâve a coimuon feature, 
viz. the seasy élévation, i and lowering of the platen, secured by a 
countérbalancing weight and a de vice for the disengagement of 
the platen from the power-pressure mechanisni and conséquent 
independence thei*eof. 

Ttie amount of power required to compress the bundle makes 
neeessary a somewhat cumbersome and slow action in the power- 
pressure mechanism. The object of both inventions is to tempo- 
rarily free the platen from connection with the slowly-acting 
mechanism while the bundle is being put in the press. A device 
which unships the machinery conveying the great pressure power 
to the platen, so as to permit a free movement of tlie platen un- 
restrained by its connection with that machinery, makes the con- 
nection between the platen and the power-driving mechanism "dé- 
tachable," within the meaning of Christie's spécifications and 
the issue framed in this case by the patent olRce. It may be true 
that in a certain sensé the pinion and the ratchet wheels and the 
rack bar are part of the power-driving mechanism when in action, 
though our impression is that, as the power is applied first on the 
lever, the macliinery conveying the power to the platen beyond 
the lever is power-transmitting mechanism, and that the lever and 
pawl only may be properly oalled the "power-driving mechan- 
ism." But, whichevei» is the correct view, it is certain that, as 
soon as the pawls and lever which communicate the power to the 
ratchet wheels are unshipped, the ratchet wheels and the pinion 
are free to move without opposing any obstruction whatever ta 
the easy up and down movement of the platen. When thus de- 
tached they are certainly no part of the power-driving mechan- 
ism. The resuit is exactly the same as if they were removed from 
their connection with the rack bar, because they make no résist- 
ance to the movement of the rack bar and platen. The spécifica- 
tions do nôt limit Christie to this one mode of applying the power, 
but the lever,' pawl, and ratchet are described hy him as the 
préférable mode. There are many well-known équivalents, and 
were at the time of this invention, of this power-driving mechan- 
ism, notably the screw described in Seybold's invention. For 
thèse reasons we are imable to agrée with the learned judge below 
in fespèct to the ground iipon which he placed his décision. We 
are therefore brought to consider the question which, in the vlew 
he took of the case, he did not flnd it neeessary to pass upon, — ■ 
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that is, who was the flrst and true inventer of that feature which 
we hâve found to be common to the two devices, and which is hère 
the subject of controversy? 

The patent statutes bave always required such particnlarity of 
description in the applications for a patent as to leave no doubt 
that in the eye of the law he is the flrst and true inventer who 
flrst l'educes the conception of a new invention or discovery to 
practical and operative forni. In Bedford v. Hunt, 1 Mason, 302- 
304, Mr. Justice Stoiy said : 

"The first inviintor wlio has put tlu; invention Into practlce, and he only, 
is ontltled to a patent." 

And again, on page 305, he says: 

"The Intent of the statute was to guard against diifeating patents by the 
setting up of a prior Invention which had ne ver beon reduced to practlce. If it 
wore the mère specif ition of a philosopher or a mechanlclan, which had never 
been trled by the test of expci'ienee, iind never put into actual opération by 
him, the law would not deprlve a subséquent inv<'ntar, wlio liad employed his 
labors and his talents in pv.tting it into practlce, of the reward due to his 
iiigeriuity and enterpriso." 

So in Agawam Oo. v. Jordan, 7 Wall. 583, Mr. Justice Clifford 
States the rule as f ollows : 

"The settled mie of law is that wlioever first perfects a machine is cntitled 
to a patfnt, and is the reul inventor, although others may havo previously hail 
the Idea, and niad(! some experiments towards ])utting it in practice. He is 
the inventor, and Is entitled to tlie patent, \^'ho first broiight the machine to 
perfection, and made it capable of useful opération." 

So in "Whitely v. Swayne, 7 Wall. 685, 687, Mr. Justice Nelson 
said: 

"He is the first inventor and entitled to the patent who, being an original 
discoverer, haa first pertected and adapted the invention to actual use." 

This is the gênerai rule, and had no exception under the statutes 
in force down to the act of July 4, 183(5, (5 St. p. 117.) The 
flfteenth section of that act, in specifying the défenses which a 
défendant might set up in an action for infringement, permitted 
htm to plead that the patentée "had surreptitiously and unjustly 
obtained the patent for that which was in fact invented or dis- 
covered by another who was using reasonable diligence in adapt- 
ing and perfecting the same." The effect of the change made by 
the act of 1836 was considered by Mr. Justice Story in the case 
of Eeed v. Cutter, 1 Story, 590, where, referring to the words "was 
using reasonable diligence in adapting and perfecting his inven- 
tion," he said: 

"Thèse latter words were copied from the fifteenth section of the act of 
18.36, c. 357, and constitute a qualification of the precoding language of that 
section; so that an inventor who has flrst actually perfected his invention will 
not be deemed to hâve surreptitiously or unjustly obtained a patent for that 
which was in fact first inveilted by another, unless the latter was at that time 
using reasonable diligence in adapting and perfecting the same. And this I 
take to be clearly the law; for he is the first inventor in the sensé of the act, 
and entitled to a patent for his invention, who has flrst adapted and perfected 
the same to use; and until the invention is so perfected and adapted for use 
it is not patentable. Au impeW ect ahd incomplète invention, exlsting in mère 
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thc*(?lîjf oriti intellectual notion, or in uncertain experlments, and not actually 
re<lnceid to pracliçe, and ernbodled in some dlstirict macliinerj', aiipai-atus, 
mahufaetiire, or composition of matter, is noit, êind indeed cannot be, patent- 
able under oui- patent acts, since it is ntterly impossible, iinder sucli cii'cum- 
stuncesi to comply witli tlle fimdamontal rectuisites of those acts. In a race of 
diligence betweeu two itidependent inventors, lie wlio firet rodnces bis inven- 
tion to a flxed, positive,, and practical fonn would seem to be entitled to a 
prlority of ligbt to a patent tlierefor. Woodcock v. Parker, 1 Gall. 438. Tbe 
clause now under considération seems to qualify that riglit by providing tliat 
in such case he who invents flrst sball hâve the prior riglit, if he is using 
reasonable diligence in adaptlug and perfecting tbe saine, althougli tbe 
second inventer bas, in fact, flrst perfected the same, and re<luced the saine 
to practice in a positive form. It thus gives full effeot to tlie well-known 
maxim that he lias the better riglit who is prior in point of time, namely, in 
niaking the discovery or invention." 

Eeed v. Cutter is a leading case, and has been followed by IVIr. Jus- 
tice Clifford in White v. Allen, 2 ClifE. 224, 2 Fish. Pat. Cas. 440, 
and în later cases. 

It is obvious from tlie foregoing tliat tbe man who flrst reduces 
an invention to practice is prima facie the flrst and true inventer, 
but that the man who flrst conceives, and, in a mental sensé, flrst in- 
vents, a machine, art, or composition of matter, may date his pat- 
entable invention back to the time of its conception, if he con- 
nects the conception with its réduction to practice by reasonable 
diligence on his part, so that they are substantially one continuons 
act. The burden is on the second reducer to practice to show the 
prior conception, and to establish the connection between that 
conception and his réduction to practice by proof of due diligence. 
It has sometùnes been held, in the décisions in the patent oiflce, 
that the necessity for diligence on the part of the flrst conceiver 
does not arise until the date of the second conception; but this, 
we think, cannot be supported on principle. The diligence of the 
flrst reducer to practice is necessarily inimaterial. It is not a 
race of. diligence between the two invent ors in the sensé that the 
right to the patent is to be determined by comparing the dili- 
gence of the two, because the flrst reducer to practice, no matter 
what his diligence or want of it, is prior in right unless the flrst 
conceiver was using reasonable diligence at the time of the sec- 
ond conception and the flrst réduction to practice. The language 
of the statute, (section 4920,) in the use of the imperfect tense, 
"was using reasonable diligence," shows the législative intent to 
confer a prior right on a flrst conceiver in a case where, after his 
mental act of invention, and pending his diligent réduction to prac- 
tice, another inventor enters the fleld and perfects the invention 
before his rival. The reasonable diligence of the flrst conceiver 
must be pending àt the time of the second conception, and must 
therefore be prior to it. Eeasonable diligence by the flrst con- 
, ceiver, beginning when his rival enters the fleld, could only carry his 
invention back to the date of the second conception, and in the 
'race ïrom that time the second conceiver must win because of his 
flrst réduction to practice. See Eob. Pat. §§ 384-386 ; Millward 
V. Barnes, 11 O. G. 1060. The elaborate opinion of the commis- 
fiioner of patents, Mr. Mitchell, in the interférence proceeding be- 
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tween Christie and SeyboM, reported in 54 O. G. 957, cites ail the 
authorities, and is quite convincing on tMs point. We fully concur 
tlierein. As Christie reduced tlie invention to practice nearly a 
year before Seybold's press was made, tlie burden is on Seybold 
to sliow that from the time of his original conception, -wiiich ante- 
dated that of Cliristie, he was using reasonable diligence in adapt- 
ing and perfecting his idea to practical use. Has he sustained 
that burden? It is quite clear to us that he has no t. The ques- 
tion of reasonable diligence in any case dépends, of course, upon 
ail the circumstances. A complicated invention, requiring many 
experiments and much study to give it practical form, would rea- 
sonably delay a réduction to practice after the first conception for a 
greater length of time than where the idea and the machine em- 
bodying it were of a simple character. Bradford v. Oorbin, 6 0. G. 
223. Then, too, the sickness of the inventer, his poverty, and his 
engagement in other inventions of a similar kind are ail circum- 
stances which may affect the question of reasonable diligence. 
See Webster v. Carpet Co., 5 O. G. 522; Cox v. Griggs, 1 Biss. 362, 
2 Fish. Pat. Cas. 174; Munger v. Connell, 1 O. G. 491; Proctor v. 
Ackroyd, 6 0. G. 603; Cushman v. Parham, 9 0. G. 1108. 

In this case, Seybold's flrst conception was in October, 1885, 
and he did not reduce his machine to practical form until April, 
1889, three years and a half later. He made a rough sketch in 
January, 1886, which he subsequently lest. In October, 1888, three 
years after his flrst conception, he had working drawings made, 
and six months later a press was manufactured. His excuse for 
his delay is that until the spring of 1889 he could not afford to 
buy the necessary tools for the manufacture of the press, and, 
if he had been able to do so, his shop was not large enough to 
permit the use of them. He does not say, however, that he had 
not the means to hâve the press made at some other shop, where 
the proper tools were to be had, but, on the contrary, intimâtes 
that he might hâve done so, but for the fact that there would 
hâve been no profit for him to sell machines made by others ac- 
cording to his invention. New, we do not think this a good 
excuse for failing to make at least one machine, in accordance with 
his conception. It is as much as to say that in his view his new 
conception, when reduced to practice, would not hâve sufflcient 
value and utility to bring him any return commensurate with the 
outlay required to reduce it to practice, and in conséquence he in- 
definitely postponed putting it into practical form until circum- 
stances should change. This is a temporary abandonment of the 
idea, fWTiite v. Allen, 2 ClifE. 224,) and is not the due diligence 
which entitles him to the favor of the public, for whose beneflt, 
primarily, the patent laws were enacted, (Wright v. Postel, 44 Fed. 
Eep. 352.) 

It can hardly be claimed that the rough sketch made by Seybold 
of his proposed press in January, 1886, was a réduction to prac- 
tice. It has been held in many cases that drawings, much more 
complète than the one hère testifled to, are not réductions to prac- 
tice, as against a subséquent conceiver who flrst made an actual, 



"■8' FEDERAL RÉPOÉTEE, vol. 55. 

opyrative machine. Éeeves v. Bridge Co., 5 t'ish. Pat. Cas. 456; 
liUbricàtor Manuf g Co. v. Eencliard, 9 Fed. Eep. 293, "(opinion bv Mr. 
Justice Matthews;) Drill Co. v. Simpson, 29 Fed. Rep. 288; Ellitiorpe 
r. ïtobertson, à ElatcHf. 307; Draper v. Mills Corp., 13 O. G. 276; 
Odell V. Stout, 22 Fed. Rep. 159. 

Further objection to reversing the decree is made on behalf of 
appellee; on the ground that Christie was not the true inventor 
of the machine for whidi he obtained the patent. It is said that 
Christian Keck, who was in his employ, was the real inventor. 
We do not see how this is a subject which can be hère investi- 
gated. The question hère (section 4915, Hev. St.) is only whether 
Seybold tvas the iirst and true inventor. It is certain that some one 
reduced the invention to practice before Seybold did, and, if that 
is so, Seybold is not the flrst and true inventor, unless he was using 
reasonable diligence to adapt and perfect his conception; and we 
hâve found that he was not doing this. If Christie's patent is 
void because he was not the ûrst and true inventor, and Keck was, 
that would not entitle Seybold to a patent. The commissioner of 
patents did not consider the question, and we think he acted rightly 
in this respect. 

On the whole case we find, therefore, that Seybold is not the 
true and flrst inventor. The decree of the coiiii:. below is reversed, 
with instructions to dismiss the bill at the costs of the comi^lainant. 



MASTEN V. HUNT et al. 

(Circuit Court of Appeals, First Circuit. April 13, 1893.) 

No. 40. 

1. Patents fob Invbutioîïs — Construction of Claim— Combination. 

Letters patent No. 321,833, Issued July 7, 1885, to Cornélius E. Masten, 
for a flreoracker, covers, in clàlm 1, the match, B, the fuse, C, in combina- 
tion with the solicl plug, D, and body, A, substantially as set forth. Tlie 
spécification makes no référence to the prior state of the art, and merely 
States that the invention produces "a more désirable article" "tlian is now 
in ordinary use," without partlcularlzing the points constituting the im- 
provement. Edd, that the prestimption of novelty applles to the com- 
blnation as a whole, and. In the absence of évidence as to the prior state of 
the art the court lias no power to déclare that the match, B, or its équiv- 
alent was not essentiaj, and to hold that a like cracker, with a continu- 
ous fuâe, is an infringement. 51 Fed. Kep. 216, afflrmed. 

3. Same. 

The usé of the conjunction "and" between the words "match, B," and 
"fuse, O," does not show that the match and fusp constitute but one élé- 
ment, of which a continuous fuse would be tl^e équivalent. 51 Fed. E.ep. 
216, afflrmed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. ' ■' 

In Equity. This was a suit by Cornélius E. Masten agaiast ¥A- 
ward S. Hunt and others for the infringement of letters patent No. 
321,833, issued Jiily 7, 1885, for à flreCracker. The circuit court 
dismissed the bili; its opinion, which is adopted by the circuit 
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court of appeals, together , with a fujl statement of the facts ot the 
case, being reported in 51 iTed. Eep. 216. The complainant appeals. 
Àfflrmed. 

Charles C. Morgan and John S. Eichardson, for appellant.: 
James E. Mayhadier, for appellees. 

Before COLT, Circuit Judge, and NELSON and WEBB, District 
Judges. 

ISTELSON, District Judge. We agrée with the learned circuit 
judge who decided this casé in the court below, for the reasons given 
in his opinion, which we adopt as the oi>inion of this court, tliat the 
appellant has shown no infringement of his patent by the appellees. 
A coinmon safety fuse inserted through a plug, such as is used by 
the appellees in the manufacture of cannon crackers, — a device as , 
old as the art of blasting, — cannot possibly be an équivalent for the 
combined fuse and match described in the ûrst claim of the patent. 

Decree afflrmed. 



MORSS V. DOMESTIO SEWING-MACH. CO. 

(Circuit Court of Appeals, First Circuit. April 13, 1893.) 

No. 12. 

Patents pou Inventions— Infbingbments — Equivalents— Dress Forms. 

Clîilm 1 of letters patent No. 233,239, issued October 12, 1880, to Jolm 
Hall, for an improvement in dress forms, whereby they may be made 
more readily adjustable to the varying styles and sizes of drosses, was for 
"the comblnatlon with rlbs, c, of the spriiigs, h, each pair of springs hav- 
ing their upper ends secured to a single rib, substantially as and for the 
purpose specifled." The speciflcations show the ribs to tie divlded into 
sections, with the two springs attached to the upper section, and spread- 
ing downward to the adjoining ribs, and eXpressly disclaim as new the 
stretchers, blooks, rests, and band, and their opération to exjiand and con- 
tract the dress form at pleasure. Held, that the patent was limitcd to the 
spécifie device, and that the équivalent thereof was not coutained in the 
patent of November 29, 1887, to William H. Knapp, having double ribs 
composed of a single U-shaped wire, extending in an tmbroken pièce their 
entire length, and rigidly attached to a seginented waistband. 48 Fed. 
Rep. 113, afflrmed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

In Equity. This was a suit by Charles A. Morss against the 
Domestie Sewing-Machine Company for the infringement of letters 
patent No. 233,239, granted to John Hall, October 12, 1880, for a new 
and useftil improvement in dress fornis. The circuit court dis- 
missed the bill, its opinion, which is adopted by the circuit court 
of appeals, being reported in 48 Fed. Eep. 113. Complainant ap- 
pealed. Afflrmed. 

Payson E. Tucker and Charles F. Perkins, for appellant. 
John Dane, Jr., for appellee. 

Before PUTNAM, Circuit Judge, and NELSON and WEBB, Dis- 
trict Judges. 
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NELSON, District Judge. We are satisfléd that tlie leamed 
circuit Judge wlio decided this case in the court below was right, 
for the reasons stated in his opinion, in holding that the ribs in 
the defendant's dress form, which are constructed according to 
the Eôiapp patent, and are composed of a single wire in such man- 
ner as to form a double rib, U-shaped at the lower ends, and extend- 
ing in an unbroken pièce the entire length, and supported in posi- 
tion by being rigidly attached to a waist band divided into seg- 
ments, can in no sensé be held to be an équivalent for the combina- 
tion of ribs and springs described in the flrst claim of the plaintiff's 
patent. Decree affirmed. 



THE WELHAVEiV.» 

WILLIAMS T. THE WELHAVBN et ni. 

(District Court, S. D. Alabama, October 8, 1892.) 

1. CONSTITUTIONAI, LAW — CoNFLICT OF TkEATY AKD StATTJTE. 

When an act of congress conflicts -witli a prior treaty, the act controls. 
SteamsUp Oo. y. Hedden, 43 Fed. Rep. 17, foUowed. 

2. Tebaty with Norwat — Juiiisdiction op Consul. 

The Norwegian consul has by treaty exclusive jurisdiction to hear and 
détermine complaints of 111 treatment of seanien slilpping from an Ameri- 
can port for a voyage on a Norwegian vessel. 

3. Same— Admiralty Courts. 

United States statutes conferring admiralty jurisdictlon do not apply to 
claims of bad treatment suffered by an American serving as a seaman on 
a Norwegian vessel. 

In Admiralty. Xibel in rem and in personam. 

Henry Williams, a citizen of the Ifnited States, filed a libel for 
damages and for wages against the Norwegian steamship Welhayen 
and her master, claiming that he shipped at Mobile for a round 
voyage to Tampico, and that on his arrivai in Mobile bay, on the 
retum trip, he was put ashore, manacl^, and flnally discharged 
at Mobile, without full pay. The Norwegian consul at Mobile, 
William H. Leinkauf, interposed by pétition, sotting out that this 
was a matter within his consular jurisdiction, and that he was 
engaged at the time the libel was flled in investigating the case. 

Smith & Gaynor, for libelant. 

Pillans, Torrey & Hanaw, for claimant and for Norwegian consul. 

TOULMIN, District Judge. It has been held that, where an act 
of congress is in conflict with a prior treaty, the act must con- 
trol, since it is of equal force with the treaty and of later date, 
(Steamship Co. v. Heddeii, 43 Fed. Eep. 17;) hence the contention 
of libelant's counsel could be sustained if the statute which he in- 
vokes in this case (Rev. St. §§ 4079-4081) was in conflict with the 
treaty between the United States and Norway and Sweden, which 
must govern the action of the court in the matter under considera- 

*Keported by Peter J. HamUton, Esq., of the Mobile, Ala., bar. 
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tion, or if such statute had any application to lh.e case at ail. 
But my opinion is that it is neitlier; that it is not in conflict with 
tlie treaty; and that it has no application to a case of this char- 
acter. The earnest désire of this court to afford to seamen every 
rigEt and protection authorized by the law, and the sympathy I 
hâve -with that class of people to which libelant belongs, strength- 
ened by the able and impressive argument of his counsel, induced 
me to take for examination and careful considération the matter 
and arguments submitted before a décision by the court denying 
the jurisdiction prayed for; but such considération has only served 
to conflrm the correctness of the décision of this court in the case 
of The Burchard, 42 Fed. Rep. 608, where it was held that the 
court had no jurisdiction in a case very similar to this one. In 
addition to that case, I cite, as sustaining the décision in this, The 
Salomoni, 29 Fed. Rep. 534; The Marie, 49 Fed. Rep. 286; The 
Elwine Kreplin, 9 Blatchf. 438; In re Ross, 140 U. S. 453, 11 Sup. 
et. Rep. 897. I am therefore constrained to sustain the exceptions 
to the libel, and to order that the libel be dismissed. 



O'UOURKE V. NEW YORK DYEWOOD EXTRACT & CHEMICAL CO.' 

(District Court, S. D. New Yorls. Mardi 31, 1891.) 

SaipriNG— Vbssels at Wharves— Cokcealed Seweh— Necesstty fok Notice. 
A boat wliich, in tlie ordinary course of business, nioorod ut liigli water, 
iii the usual way, at respondcnt's bulliliead, wliere tlie niaster liad nover 
before been, .and wliicii at low water was sunli by a discliarge from a 
sewer, concealed at liigh water, and of wlilcli lier niaster was not noti- 
fied, was hcM entitled to recovor her damages by reasoii of tlie failure of 
respondent to giye notice of the concealed danger. 

In Admiralty. Libel by Patrick O'Rourke against the New 
York Dyewood Extract & Chemical Com^pany for damage to a 
canal boat sunk by discharge from a sewer while lying at respond- 
cnt's bulkhead. Decree for libelant. 

Stewart & Macklin, for libelant. 
Charles H. Russell, for respondent. 

BROWN, District Judge. The évidence leaves no doubt, I think, 
that the discharge of water from the sewer pipe between high and 
low water mark along the respondcnt's bulkhead at Greenpoint, 
although somewhat guarded by spilcs running across its mouth, 
was sufiicient to flood any loaded canal boat that moored close 
alongside of it unawares. The captain of the Cayuga had never 
been there before; he arrived at high water, when the sewer was 
covered, and was not visible. He reported his arrivai with coal 
at the respondent's office a few rods distant, and received no 
notice of the neéd of breasting off from the concealed sewer. While 
waiting for the arrivai of bills of lading and the necessary prép- 
arations for a discharge, the captain, having moored his boat in 

•Keported by E. G. Benedlct, Esq., of the New York bar. 
V.55F.no.l — 6 
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the jasual maB^ep,, w^nt to sleep in, jthe çabin^ antl/wfis roysed 
oçjy a few ,min\ites ibçjfojçe the boat sàpt : i.i . 

Forj,the défense it.jfe .claimed; tiiat the boat lay s6mè-v\^liat away 
from the, bulkhead, and d|d not jtakp in water f^pm the séwer; 
that she came alongside Ipaded in an un^eawortliy manner, and 
that she must hav§ , sunk from her ;own leaby condition, or the 
verj; pnequal loadjng by the stern, after the previoiis remoyal 
of abont, 33 tons pf, coal at Sunter's point. On this brancji pf 
the case I am disppsed to accept the captain's testiniony, as the 
more crédible and probable. , The. respondgnt nuist, therefore, 
be held to answer for the damage. The canaL boat ; went to the 
wharf in the usual course of business to deliver coal, in pursuance 
of the arrangements for its delivery there made between the re- 
spondent ,and the shippers. The libelant's captain, on coming 
there for the first time, was entitled to notice of the concealed 
danger either specifically, or by some gênerai notice to the pub- 
lic, giving reasonable caution against the concealed danger. Hcis- 
senbuttel v. Mayor, 30 Fed. Eep. 45G; Smith v. Havemej-er, 36 
Fed. Eep. 927, affirming 32 Fed. Eep. 844. There was no négli- 
gence on his part in mooring at the bulkhead in the usual way 
or in going to his cabin; and he had no knowledge of the sink- 
ing condition of his boat until too late to prevent it. 

Decree for the libelant, with an order of référence to compute 
the damages. 



BUITISH & FOREIGN MARINE INS. CO. v. SOUTHERN PAC. CO.' 

(District Court, S. D. New York. Mardi 31, 1893.) 

Cakribrs— Pbbigiit— Pro Rata. — Damagkd Goods— Qoods Destroyed. 

Wliûe a quantity of cotton was in course of transportation from soutli- 
ern ports to Liverpool, by various Connecting carriers, but uncler tbrougli 
bills of lading, certain baies were destroyed and otbers damaged by a flre 
on the pier of the respondent,— one of the carriers. The damage<l baies 
were sold, with the knowledge of the insurer, to whom the owner had 
abandoned, and the proceeds were turned over to such Insurer; respondent 
rc'taining its pro rata freight on ail the cotton destroyed and dam- 
aged. Suit was brought by the insurer to coinpel payœent over of such 
money retained, on the ground that no freiglit was earned because the cot- 
ton was never delivered at the stipulated i)lace of delivery. Held, that the 
insurer, by standing iû the place of the owner, and practically recel ving the 
damaged cotton, acqulescing in Its sale, and receiving thé proceeds, and 
because, by the ternis of the bill of lading, the respondent's contract of 
carriage was for the mpst part completely performed, became thereby 
llable to pay pro rata freight on the damaged cotton sold and aceounted 
for; biit, às there was no delivery of the cotton destroyed by the flre, no 
freight ever became due on that part, and respondent was not entitled to 
withhoW any freight for that part from the Insurer. . 

In Adniiiâllty. Libel by the Briti^h,& Foreign Marine Insurance 
Company, ^.gaiiist the Sputhem Papiflc .Company to recover freight 
■witWieldi by.féspondent. . Decree for libelant as to part of its de- 
mand. . ', ;;';,,... 

'Keported by E. G. Benec^ict, Esq., of the New York bar. 
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Butler, Stillman & Hubbard, for libelant. 
Benedict & Benedict, for respondent. 

BEOWN, District Judge. The controrersy in this case turns 
Tipon the question of the right of the carriers to pro rata freiglit 
on 52 baies of cotton, part of wliich was destroyed and the rest 
damaged, by a flre on the pier of the Morgan Line in this city, on 
February 28, 1887. Thèse 52 baies were parts of mucli larger 
quantities of cotton, which had been shipped i)artly from interior 
points in Texas, on the Houston & Texas Kailroad, and partly from 
Galveston and New Orléans. Ail the cotton was covered by 
bills of lading, somewhat différent in form, but ail providing for 
the transportation to New York by the Morgan Line of steamers, 
and thence to Liverpool and to other Euro])ean ports by steamer 
from New York. By the bills of lading, noue of the différent cai*- 
riers were to be responsible for any damage except such as oc- 
eurred on its own part of the route. The course of dealing was 
that each succeeding carrier adyanced to the precèding can*ier the 
charges of the latter for its proportion of the transjjortation; while 
the freight specified in the bill of lading was at a certain rate 
l^er pound, or yjer 100 pounds, for the transportation as an entirety, 
and was payable on delivery at the place of final destination. 

Most of the cotton covered by the varions bills of lading was 
delivered at the place of destination. But so niuch as was dam- 
aged by the flre and was not in fit condition to be forwarded was 
sold, and the pi'oceeds thereof was paid to the défendant, the pro- 
prietor of the IMorgan Line. The libelants were the insurers of 
the cotton, to wliom an abandonment was made of what was dam- 
aged by the lire; and the proceedings for the care, réparation and 
sale of the damaged cotton were made, as the évidence shows, with 
the concurrence and approbation of the libelants. Ont of the pro- 
ceeds of the cotton sold, the défendants claim to retain a pro 
rata freight to New York, both upon the cotton damaged and 
sold, and also upon the cotton that was totally destroyed by the 
flre; i. e. the amount of freight which the respondent had adyanced 
thereon to precèding carriers, and its own pro rata charges for 
the transportation to New York. The libelants deny that, the re- 
spondent has any right to retain any freight charges at ail on 
the cotton destroyed, or sold hère, for the reason that no freight 
was earned thereon, in conséquence of the failure to deliver this 
part of the cotton at the stipulated place of delivery, so that no 
freight thereon ever became due. 

The case is not one of a complète failure to perform the contract. 
It is the case of a complète performance of a part of what was 
embraced in the bills of lading, and of a failure to perform the 
residue through périls for which the carrier was not responsible. 
The libelant, as insurer, accepting an abandonment, as regards the 
damaged cotton, stands in the situation of the shipper and owner. 
The disposition of the damaged cotton was made for the best in- 
terest of ail concerned, viz.: the carrier, the owner and the insurer, 
and though the disposition of the cotton was through the hands 
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of the respondent, this was practically, as itseems to me from 
the évidence, the joint act of both the parties to ttiis libel; and 
ail the proceeds, save the amount covered by this dispute as to 
freight, has been turned over to the libelants. The disposition 
of the damaged cotton was, therefore, équivalent to an arrange- 
ment for the acceptance and disposai of it by both for their ioint 
account and beneât 

From the earliest times the rule of the maritime law has been 
différent from that of the common law in respect to payment of 
pro rata freight; the rule being that where the ship, through ac- 
cident or major force, has been prevented from completing her 
voyage, the owner, on receiving his goods, must pay ratable freight. 
Macl. Shipp. 478; Eoccus, 81; Consolato, 151; and see other au- 
thorities cited in The Spartan, 25 Fed. Hep. 44, 57. Upon this 
ground I must allow to the carrier in the présent case a pro rata 
freight upon the damaged cotton, the proceeds of which were re- 
ceived by the libelant as the owners' représentative. The présent 
is a stronger case for a pro rata freight from the fact that the bills 
of lading contemplated in several respects the divisibility of the 
contract; and because the contract contained in the bills of lading 
was for the most part completely performed. 

The method of dividing the entire freight was a matter of pri- 
vate arrangement between the différent carriers, to which neither 
the owners of the cotton, nor the libelants, as insurers, were par- 
ties. If any question is made as to the equity of this division, 
the libelants are entitled, and will be allowed, to take further proof 
concerning it. 

As respects the cotton destroyed, on which the pro rata freight 
retained by the défendant amounts to a net balance, as I under- 
stand from the évidence, of $614.75 over ail average déductions 
for salvage, etc., I do not see any ground on which the respondents 
can prevail. No beneflt has ever accrued either to the owners 
or to the insurer from the cotton destroyed. So much of the cot- 
ton is gone, and the freight is gone with it. The ground of the 
allowance of a pro rata freight is the meritorious service on the 
part of the ship in the delivery of the goods to the owner, (Macl. 
Shipp. 478,) though not at the place originally contemplated. The 
meritorious services exist in this case as to the damaged cotton 
delivered, or, what is the same thing, sold by mutual arrangement, 
and accounted for. But as to the cotton destroyed, this consid- 
ération whoUy fails; and the freight being payable by the pound, 
there is no légal or équitable ground, on the destruction of a part, 
for holding the residue for the freight on the cotton destroyed. 
No déduction, therefore, should be made for what was destroyed, 
and the libçla^nts are entitled to a decree for the amount withiield 
on that account; and they may give further proof as respects a fair 
pro rata on tte residue, if the division made is not acceptable. 
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THE J. & J. McCAUTHY. 
■STYFFE V. THE J. & J. McCARTHY.» 

(District Court, S. D. New York. April 1, 1893.) 

Shipping— Personal Injuries— Shifting Hawsbr op Tow— LiabiI/ITT ot' Tdg. 
Libelant, master of a canal boat in tow of défendant tug, lost two An- 
gers by getting them cauglit in the loop of liis hawser while sliifting it 
from the port cleat to tlië forward bitts. On conflicting évidence ttie court 
found that tlie shifting of tho lin.wser by libelant was In response to 
an autliorized bail from the tng, and that the accident was due to the pré- 
maturé starting up of the tug. Èdd, that the tug was liable ; but as the évi- 
dence also indlcated that tho libelant carelessly and unnecessarily ex- 
posed bis Angers in tho loop of the hawser while pushing it down on the 
bitts, licld, that libelant was also négligent, but should recover $4ô0. The 
Max Morris, 11 Sup. Ct. Rep. 29, 137 U. S. 1. 

In Admiralty. Libel by Wm. T. Styffe against the steam tug J. 
& J. McCarthy for personal injuries. Decree for libelant. 

Hyland & Zabriskie, for libelant. 
McCartày & Berier, for respondent. 

BROWN, District Judge. On the 19th of July, 1892, between 2 
and 3 o'clock in the afternoon, the libelant, who was the captain in 
charge of the canal boat Fved Fassbender, which was going around 
the Battery in tow of the tug J. & J. McCarthy on a hawser about 40 
or 50 feet long, lost two of the Angers of his right hand by getting 
them smashed in changing the hawser from the port cleat to the for- 
ward bitts. The tow had been taken from the Wallabout by two 
hawsers running to the port and starboard sides. Off pier 5 or 6, 
East river, the starboard hawser either slipped or parted, and the 
canal boat, being held by the port line only, began to take a sheer to 
starboard. The libelant was at that time near the stem of his boat. 
Seeing the sheer, he ran forward, saw that the starboard hawser was 
gone, and, according to his testimony, was hailed by one of the men 
on the stern of the tug, who told him to shift the hawser from the 
port cleat, and put it over the bitts near the stem; that he attempted 
to do so; and that while putting the loop which formed the end of the 
port hawser over the bitts, the tug started up, and that his Angers 
were thereby caught between the hawser and one of the bitts 
about six inches from its top. The libelant was but 21 years 
of âge, and had been on board the canal boat as captain for only a 
short time. 

The witnesses for the tug ail testiAed that no order was given from 
the tug to the libelant to change the port hawser. The pilot and 
engineer testified that the tug did not start up. The deck hand and 
the cook, who were on the stern of the tug, contradicted each other 
about the starboard hawser; while the cook says the tug did start 
up, and he agrées with the libelant in assigning that as the reason 
why his Angers got caught. 

'Reported by B. G. Benedict, Esq., of the New York bar. 
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Upon the contradicting testimony I must flnd in accordance with. 
the reasonable probabUities of the case. The libelant had no busi- 
ness to change the hawser, except on orders from the tug; and tlieio 
is not the least probability that he would do so. I hâve no doubt 
that lie did receive a bail to change the hawser, as he testiûes; and 
that this bail was in some way either directed by ths pilot of the tug, 
or -was known and acquiesced in by him: It was thè pi*oper and natu- 
ral thing to do; while the pilot's account of what he \vas doing, or 
rather wa? not doing, seems to me wholly improbable. I cannot give 
full credence to the testim-ony of the witnesses on the McCarthy as 
to what was done or not dohe, on account of the contradictions be- 
tween them, as well as the improbabilities arising from the situation. 
The pilot. says that for a considérable period, namely, while the 
libelant ran forward, got oiï the port hawser and got hurt, he was not 
looking aft, and did not see what was going on; though he knew the 
starboard hawser was gone and that the canal boat was sheering to 
starboard; but he says he was waiting for the boats to come towards 
each other. He says he ordered the starboard hawser hauled in; 
while both deck hands deny any such order. 

I am persuaded that the truth of the matter is that the port 
hawser was shifted on the authorized bail from the tug by the pilot's 
direction; that the pilot knew what was doing, and stàrted up a lit- 
tle sooner than he should hâve done. 

I cannot wholly acquit the libelant, however, of some négligence 
or want of reasonable précaution. The loop or eye of the hawser was 
some three fèet in circumference. There would hâve been no difS- 
culty in thitovv^îng it over the bitts, but for the weight of what was 
hanging ovei" in the water. I hâve no doubt the hawser was slack- 
ened by stoppihg the engines, as the pilot and engineer testify. The 
libelant says that he waa pushing the hawser down the bitts when 
his Angers wëré caught. AUowing for some probable difificulty in 
g&tting the hawser over the bitts, arising from the drag of the 
hawser, whi6h necessitatèd some pulling back ail the time, still I can- 
riot conceive how his Angers could be caught in the way he describes, 
except by a càreless and unnecessary exposure of his Angers in the 
loop of the hawser; sincë by the use of both hands in pulling back, 
he could easily hâve kept his Angers away from the bitts. The tug, 
however, had îho right to start up, ùnder such circumsf ances, until a 
signal was given that allwàs ready for the start, and no such signal 
is clainied to hâve been given. Under thèse circumstances I award 
hùn but $450. The Max Morris, 1S7 U. S. 1, 11 Sup. Ct. Sep. 29. 
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UNION ICB CO. V. CROWELL et aL 

GROWELL et aL t. UNION ICB CO. 

(Circuit Court Of Appeals, First Circuit Mardi 22, 1803.) 

Nos. 4 and 5. 

1. Shippinq — Unsafb Bebth — Damages— Ltabtlitt. 

IJbelant's schooner was beitUed alongside respondent's whnrf to load 
ice, and after tUe cargo was nearly ail Ui slie began to leak badly, showing 
slgns of a severe strain by hanging up at the ends. It was shown that 
there was a greater depth of water under her amidships tban at èlther 
bow or stem, and she was aground at the ends. At the bow there was a 
bed of sawdust, edj^ngs, etc., of whose existence both her captain and the 
respondent were aware, but neither look any steps to investigate Its 
extent or character, assumlng that It was soft enough for the schooner to 
eut Into It. Respondent had, however, examined the bottom for rocks, 
logs, or other hard substances, and removed suoh as were found. Bdd, 
that both the respondent and the vessel were in fault as to the unsafe 
berth, and libelants' damages should be divided. 

8. Same— Proximatk Cause. 

A survey was had, and the surveyors recommended that the schooner 
be beached, and repalred temporarlly, whlch was donc without taking the 
Ice out of her. The Ice, softened tjy the water she had taken, suddenly 
sMfted in the hold, and stralned the vessel much worse than before. Held, 
that the unsafe berth was nevertheless the proxlmate cause of thls Injury, 
and damages therefor are recoverable. 

8. Same— Mkasubk of Damages. 

The measure of damages In such case Is the cost of repalrlng the 
Bchooner, and not the différence betwen her value before and her value 
after the InJury. 

i. Same — Costs. 

In admiralty the costB are under the control of the court, and do not 
necessarlly follow the rule In cases at law or In equity. They may be 
denied In whole or In part to the prevailing party, or even allowed to the 
loslng party, as, In vlew of aU the facts, seems proper. 

Appeals from the District Court of the United States for the 
District of Maine. 

In Admiralty. Libel bj Samuel R. Crowell and others against 
the Union Ice Cîompany for damages to the schooner "Weybosset." 
The district court entered a decree for divided damages, and subse- 
quently overruled respondent's exceptions to the assessor's report, 
at the same time sustaining in part and overruling in part the ex- 
ceptions of the libelants. Both parties appeaL Aflirmed. 

The opinions of the court below, by WERB, District Judge, re- 
ferred to by the circuit court of appeals, are as foUows: 

(April 16, 1890.) 

The owners of the scbooner Weybosset prosecute thls llbel to recover for 
Injury and damage to their vessel, caused, as they aver, by the unsuitable 
ajad dangerous condition of the bottpm at the berth provlded for loading yesr 
sels wlth Ice from the respondent's Ice houses on the bank of Penobscot river. 
The case shows that the Union Ice Company, proprietpr of ice houses and a 
loading pler, contracted Icè to be loaded aX their pier, from their houses, and 
that the Weybosset, under a charter, proceeded thlther to take a cargo. Thls 
brought her lawfully at the berth, and was such an invitation to corne there 
as ImpoSed on the owners of the pier the duty to employ reasonable diligence 
to hayé the place safe and proper for the vessel to lie, The Moorcock, 
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13 Prob. DIT. 157; Sawyer v. Oakman, 1 Low. 136; Nickerson v. Tlrrell, 
127 Mass. 236; Trustées V. Gibbs, L. B. 1 H. L. 93; HIggins v. GasUght 
Co., 33 Fed. Rep. 295. 

The river bottom for considérable space above the pler and along outslde 
the berth.vas obstructed witti accumulated edgings, sawdust, shavings, and 
other simlîfir materials, that had been thrown into the water at sawmills 
above. How long it had been there does not appear, but there is no pretense 
tlmt it was of very récent deposit. That such an accumulation was there was 
known to the ice eompany. They had talcen measures to ascertaln that there 
wore no logé, slàbs, and other large bodies in the river bed, which, rislng 
above the général level of the bottom, mlght become dangerous to vessels 
doing business there; but they had t.aken no précautions to remove this ac- 
cuniiilation of llghter materials, nor, so far as appears in testimony, to mark 
the exact extent and position of it. The Weybosset was about 165 feet keel, 
and lier hàtohes so arrangea on her deck that, when lying so as to recel ve her 
cargo from the ice run, her bow would extend about 30 feet above the u/pper 
corner of the pler, and would project upon this material for nearly that dis- 
tance. In front and below the pler the bottom was hard and soUd. Sound- 
ings made by two différent witnesses show that the depth of water at low 
tide, where the Weybosset loaded, varied, being, according to one set of 
soundings, at the bow, 6i/à feet, and 12 at the stem, with a depth varj'ing from 
the shoalest point to 16 feet about midships, and tiience shoaling to 12 feet at 
30 feet from the stem. According to tUe soundings made at tlie instance of 
the respondent, the depths range from 8.45 forward to 14 feet aft. Thèse 
measurements, instead of showing a concavity of the bottom along amid- 
ships, show it to be convex, a raised portion of the bottom extending from 
about midway of the keel, aft about 30 feet, where the depth is from a foot 
to 1.3 feet less than at the stem, and an extrême of .8 of a foot less thaii at 
the point where the edgings, etc., leave off. They also show that in the dis- 
tance of about 36 feet this pile of material rose with nearly a uniform incline 
to a height of 5.9 feet at the point where the stem of the schooner rested. 

The vessel showed no signs of Injury till shortly after her loading was com- 
pleted, when she was found to be leaking badly, and giving ©vident indica- 
tions that sh^ jhad settled along amidships. Her sprhig stay was slacked, and 
hung looselyV which showed that in setUing the tops of the masts came to- 
wards eaçh lOthér. This was precisely the efCect that would follow loading 
heavily with the keel resting at the bow and at the stem, but unsupported In 
the middle. And the condition of the bottom, with the pile of edgings along 
at the vessel'P: head, was exaotly a condition to hnng the vessel up at the 
ends. That the injury dld not make Itself apparent before the entlre cargo 
was loaded must be accounted for by the graduai increase of pressure avoid- 
ing any sudden action, and the power of the hùU to resist the graduai straln. 
In conséquence of the strain and settling, the schooner leaked véry badly, and 
It was found necessary to beach her for repairs. The ice pn board was prae- 
tically lost by pielting, and while she lay on the beach she suffered further 
damage. Temporary repairs were made, and she was taken to Boston, where 
she was thbroughly repalreid. ' 

There is soMe conflict as to the conversation between the càptala and the 
ice company's snperintendeilt In respect to the character of the berth before 
the vessel hauled in and made fast. The captain déclares and the super- 
intendent dénies that the berth was guarantied. It is not of any importance 
whether it was or not. But I am of optoion that the captain somewhat too 
in-ittentively Interpreted the words of the superintendent to be a warrant 
Of the berth, It is admitted by both that the captain inquired as to the char- 
acter of the place. The superintendent's ansiwer impUed, as he doubtless be- 
lleved to be the tmth, that it was safe toile and load at. But neither he nor 
the other offioers of the compàny had exercised proper oàxè în respect to the 
condition ôf tlie bottom. They knew that thére was aii.àcçmnulation pf edg- 
ings, but hotv hlgh or how î)road, or how far it extended up river, or how 
near it came to the pler, thfiy had taken no pains to ascertpin. They appar- 
ently assumed that, in the absence of rocks, or logs, or other large and hard 
substances, aU was right. In ail this they -were at fault, and for dainages oc- 
casloned by the oilsaïe accûinulatlon, the présence and danger of which they 



UNION ICE CO. V. CEOWELL. 89 

were bound to know, they must be lield responsible. But the master admits 
that lie was told that his vessel was larger tlian others that liad loaded 
there; that the location of his hatches would require hun to lie furtlicr up on 
the bunch of edglngs. He exerolsed no care to ascertain the condition or the 
oharacter ol the bunch of edglngs upon which he was notified that his vessel 
would rest. He took it for granted that the schoonei' would eut through 
whatever bank of materials from the sawmills she niight run upon. He was 
négligent of duty, and careless in thus failing to make suitable insp<!ction, and 
in too easy reliance upon the judgment of others. ïMs was neghgeuce on his 
part contributoiy to the residt In admiralty the rule is that there shall be 
appoitlonment of damages when there is fault and négligence on botli parts. 
Christian v. Van Tassel, 12 Fed. Rep. 884; The Max Morris, 28 Fed. llep. 
881; Atiee t. Packet Oo., 21 Wall. 389. 

The Ubelants are therefore entitled to a decree in their favor for one half 
the damage ariaing from the unsafe condition of the berth, and for ascer- 
taining that damage référence is made to Benjamin Thompson, Esct. 

Opinion of the Court on Exceptions to Assessor's Report. 
(August 11, 1891.) 

WEBB, J. Both parties except to the report of the assessor. Of the re- 
spondent's exceptions, only the fourth demands any discussion, and this in- 
volves the considération of the proximate cause of the injury to the hbel- 
ants' vessel. It is unprofitable to cite cases in illustration of the maxim, "In 
jure non remota causa sed maxima spectatur," which is the basis of thls ex- 
ception. The principle Is elementary. Its appUcatlon to a given case is often 
ditflcult. Reported cases exhlblt how it bas been applied, and show the in- 
terprétation of spécial facts by courts. They manifest the difficulty, more 
than supply a guide to the principle. Each case must be determined by a 
eareful analysis of its own conditions and circumstanoes. The influence and 
elîeot of a given cause will very naturally be difCerently judged by différent 
minds. The discussion easily leads to metaphysical reflnement and subtlety. 
In the présent instance I hâve already decided that the vessel was damaged 
and set leaking by taking ground on the uneven bottom at the berth given lier 
to load a cargo of ice at the respondent's pier, and that for the unsafe condi- 
tion and character of that berth the respondent is Uable. 

It was only when the cargo w^as nearly or quite ail on board that the ves- 
sel was loaded deep enough to press so heavily on the uneven surface as to 
strain and open her, and set her leaking freely. What occurred after«'ards, 
w^hile she was beached and receiving temporary repairs, it is contended is not 
attributable to the cause that hung the vessel up at the ends and strained 
lier, opening her butts and seams. For the later injury, it is claimed, a new 
and distinct cause Is responsible, — a cause arising from the négligence of the 
master. I cannot think so. It is true that, if tlie cargo liad been at once dis- 
oliarged, much, perhaps ail, of that later damage would hâve been avoided. 
But the respondent rcfused any assistance or advice to the captaln in respect 
to the cargo. He acted upon his bcst judgment imder the exigency, and upon 
the advice of surveyors. While he was diligontly pursuing sucli moasures as 
appeared prudent for the repair of the visible damage received, and for the 
rescue of the vessel and cargo from the péril arising from that damage, the 
ice, probably underinined by the water let into it through the openings occa- 
sioned by the improper bottom, suddenly shifted in the hold with force suffl- 
cient to draw the three pilings to which guys from the scliooner's iiiast heads 
had been made fast, and to part the cable, also run to the shore to keep her 
steady. The vessel was thrown over on her side, and received the injury 
which is the subject of this contention between the parties. 

It is, I think, altogether too narrow a view of thèse facts to say that the 
injury and wasting of a cargo like ice, and tlie shiftiug of that cargo consé- 
quent on its wasting, was independent of the strain of the vessel by the un- 
even bottom, or that we cannot look to anything prior to such shiftiug of 
the cargo for a cause of the injury it immediately occasioned. Warin river 
water must melt ice; no other resuit could be expected; and damage to the 
vessel foUowing that melting is reasonably to be regarded as the resuit of the 
cause that admitted the water. The unsafe berth was specilically given for 
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takiig an ice cargo, and that ufiSafety of bertli led directly to ail tlie subsé- 
quent loss. I overrule ail the resj^onderit's exceptions.'-^ 

The libelants excepted to thé assesisor's rallug that the damages are to be 
àscertaMed by valuiûg the vessel before recelviug injury and deducting her 
value in her damaged condition. I think tliis exception must be sustaiued. 
The mie is restitution,— the cost of repairs. The Catherine v. Dlcldnson, 
17 How. 174. Fortunately the assessor has reported the damages made up 
according to that rule, and it is not necessary to recommit the case. The 
other e'iceptlon of libelants is overruled. 

The total, according to Schedule B of the report hère approved, is $11,673.55, 
one half of whicli is $5,836.77, and for the proportion and amount, witli inter- 
est from tiré date of filing the libel, a decree Is ordered. 

Question is made respecting costs. In admiralty, costs are under the coii- 
trol of the court, and do not necessàrily follow the rule in cases at law or 
sults in equity. They are denied in whole Or in part to the prevailing party, 
and sometimes are even allowed to the loelng party, as, on a view of ail th(> 
particulai-s, of a case, seems to be proper. In this case, the reasouiug of 
Lowell, X, in The Mary Patten, 2 Low. 196, 199, is cogent: 

"If the loss is ail suiïered by one vessel, and her ov^ner brings liis libel, hc 
■wlU recover half bis damages; and there is no reason v\'hy lie should not, 
in gênerai, recover his full costs. It is the ordinary case of a prevailing 
party recovering less than he asks for, and if tliere has been no tender or oifer 
of amends, and no equity peculiar to tlie individual case, it is according to the 
Sound and reasonable law of ail courts that he should recover costs." 

The critlcism of this reasoning, found in The Pennsylvania, 15 Fed. Rep. 
814, does not, in my view, impair its force; nor can I regard the case of Tho 
America, 92 TJ. S. 432, as a binding authority on this point. The question in 
that case received no discussion, and the citations at the conclusion of the 
opinion are of cases affirming the raie of apportionment of damages where 
there is mutual fault. In no one of those cases is any référence made to tliis 
subject of costs. 

Decree, $5,836.77, and interest from date of flling libel, and costs. 

Charles P. Stetson, for Union Ice Co. 

Charles T. Eussell, Jr., and Clarence Haie, for appellants. 

Before COLT, Circuit Jndge, and ÎJELSON and CARPENTER, 
District Judges. 

PER CURIAM. We are satisfled with the flndings of fact and 
the conclusions of law reached by the lear-ned district judge in this 
case, as expressed in his opinion, and the judgment of the district 
court is therefore afflrmed. 
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McCALDIN et al. v. THE RICHARD S. GARRETT. 

(District Court, S. D. New York. April 1, 1893.) 

Sai,vagb — Possrjsii.iTY op Damage — Probable Loss to be Consideubd. 

Where a tug in New York harbor was, in conséquence of a collision, aban- 
doned by her erew, and left with her englues still backing, and was imme- 
diately boarded by another tug, her steam shut off, and lierself taken to a 
place of saf ety, the service lasting some three hours, and no other vessel 
being Immediutely at hand to render it, and the évidence left it doubtful 
whether, if assistance nad not been so rendered, she would hâve suok, 
at a damage of $1,500 to $2,000, or backed ashore at half that damage, 

'Reported by E. G. Benedict, Esq., of the New York bar. 
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tlie coiirt, w'hile inclining to think that she -w'ould not hâve sunk, 
ycl did not whoUy exclud^ that contlngency In fixliig the award, and 
lield that ¥3ô0 should be allowed the salving tug, .'^50 to her master, who 
siiut off the steam of the dlsahled vessol, and $75 to another tug, 
whioh rendered assistance in pumping. 

In Admiralty. Libel by James McCaldin and others against the 
steam tug Eichai'd S. G^arrett to rècover salvage. Decree for libel- 
ants. 

Carpenter & Mosher, for Ubelants. 
Stewart & Macklin, for claimants. 

BEOWN, District Judge. ■ Tliis liber was filed to recover salvage 
compensation for services in picldng up tbe Guirett within a few 
minutes after she had been abahdoned by her crew in a supposed 
sinking condition, foUowing a collision about 1 P. M. on the 29th 
of April, 1892, in front of the South Ferry slip, from 200 to 300 feet 
off the shore. 

Owing to a burst in the steam pipe caused bj^ the collision, the 
engineer had left her immediately with her engines still bacldng. 
The McCaldin came up alongside a few minutes afterwards, and 
after two or three attempts succeeded in making fast; and then 
her captain, at some personal risk, succeeded in shutting off her 
steam from the engines. She was then taken to the shoal water 
ti little below Ft. William by Governor's island, and: after being 
pumped out with the aid of the Garfleld, another tug belonging 
to the Ubelants, she was towed to Jersey City. The whole service 
was about three hours. 

The amount to be allowed for a salvage service must be in pro- 
portion, among other things, to the probable loss, in case the serv- 
ice had not been rendered. That question, aside from the wide 
différences in the estimated value of the Garrett, présents some 
doubt in the présent case. From the évidence it appears that the 
Garrett would undoubtedly, if she had not been aided by the Mc- 
Caldin, hâve either sunk, or backed upon the rocks at Governor's 
island. If she had sunk, the damages would probably hâve been 
at least from $1,500 to $2,000. Had she not sunk, but only run upon 
the rocks, the damages would probably hâve been not half so niuch. 
There does not appear to hâve been any other tug except the Ubel- 
ants' boats that could hâve rendered lier efficient service in time 
to prevent one or the other of those damages. When slie was 
abandoned it was supposed she would sink at once; and although 
upon the whole évidence I am inclined to think the probabilities 
are that she would not hâve sunk, yet as this is not certain, that 
contingency should not be wholly excluded in flxing a compensation. 

A fair award in the présent case will be, I think, (1) $50 to Capt. 
Barker of the McCaldin for his personal exposure; (2) $-350 to the 
McCaldin; (3) $75 to the Garfleld. Of the two latter items two 
thirds wUl go to the owners, and the remaining one third to be di- 
vided among the master, oflficers and crew of each boat respectively, 
according to their wages. Decree accordingly, with costs. 
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THE BARNÈGAT. 

THE MONTANA. 

MILLARD V. THE BARNEGAT AND THE MONTANA, (two cases.)» 

(District Court, S. D. New York. April 3, 1893.) 

SALVAGE— ElRB— BUENINQ liTGHTEH — PUMPING FiBE DEPARTMENT. 

A tug which first began to play water upon a cotton lighter, on flre 
in a slip in the harbor of New York, and wliicli assisted the city flre boats 
In getting to the flre, and wliieli played water upon a side of the cotton 
which the flre department could not reach, and which continued her 
service for 12 hours, was held éntitled to an award of $1,000 on a salvage 
of $28,000, thoTigh the major part of the work of extinginshing the fire 
was performed by the city fire boats and the land flre department, which 
arrived at the flre shortly after the tug began her work. 

In Admiralty. Libel by Edwin K Millard against the tugs 
Bamegat and Montana and their cargoes. Decrees for libelant. 

Wilcox, Adams & Green, for libelant. 
Eobinson, Biddle & Waxd, for claimants. 

BEOWlSr, District Judge. Considering that of the |30,000, the 
value of the Barnegat and her cargo at the time when the fire 
on her broke ont, $28,000 was saved, the salvage ser\'ices were 
unusually successful for a cotton fire. The major part of the 
service, however, vi^as performed by the city fire boats Favemeyer, 
and the New York, and by the land flre department; although the 
Adélaïde probably had her two streams playing upon the flre some 
two or three minutes before the hose of the land department was 
played. It was necessary also that the Barnegat should be re- 
moved, and that other boats which obstructed the approach of the 
Havemeyer should be pulled aside, to permit her to corne in near 
where the Barnegat lay. The services of the Adélaïde were im- 
portant, both from her getting into action flrst, and because slie 
was able to play upon the side of the cotton which the fire depart- 
ment on shore could not reach; also for her prompt assistance 
in aiding the Havemeyer to corne in as soon as possible. Thèse 
were, doubtless, the most important parts of her spécial service. 
After the barge was pulled ont into the stream by the Havemeyer, 
there was in reality a suflicient force without the Adelaide's help. 
The Adélaïde, nevertheless, continued her service àlong with the 
very much more powerful flre boats until the arrivai at the Erie 
basin, when she was put in charge by the flre boats, which then 
left; and the Adelaide remained until about 11 o'clock the following 
day, ma-king a continuai service of nearly 12 hours in ail. 

The arrivai, however, of such abundant means of relief, within 10 
or 15 minutes at most after the Adelaide began her work, prevents 
any very large allowance to the Adelaide. She did not incur any 
materiàl danger, nor was the service one of any spécial risk or 
difiiculty to those engae-ed in it. But the nec^'ssity of prompt assist- 

'Reported by E. G. Benedict, Esq., of the New York bar. 
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ance in tlie case of flre. and the great value of the earliest service 
in preventing such a lire from becoming very destructive, must 
aiso be considered and compensated. As respects the Barnegat 
and lier cargo, an award of |1,000, as it seems to me, will be suffi- 
cient, and just to botli t)arties under tbe circumstances of the case. 

As respects the Montana, I think the service rendered in pulling 
her away should be regarded as of a salvage character, though of the 
lowest possible grade. There was no flre on board of her, and 
the danger to which she was exposed was small, and the means of 
relief not diflflcult. I am inclin ed to think that the Adélaïde did pull 
upon her, as well as upon the other two barges, and assist in removing 
her a few rods from the immédiate présence of the burning barge, 
partly for her own safety, and partly, also, to admit the Havemeyer 
for the purpose of pulling the Barnegat out of the position where 
she was threatening ail the other boats in the slip. Fifty dollars 
will, I think, be a sufficient award for the service rendered to the 
Montana. 

The amount allowed in each case wUl be distributed two thirds 
to the owners, and the other third to the oflficers and crews in pro- 
portion to their wages; the machinist Smithy to rank as one of the 
crew, and to share the same as the steward. Decrees accordingly. 
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CHARENTE STEAMSHIP CO. v. THE DUPUY DE LOME. 

(District Court, E. D. Loulsiana. Marcli 28, 1893.) 

No. 10.957. 

1. Saltagb— Compensation. 

The steamslilp D. broke her shaf t durlng a heavy gale in the Gulf of Mex- 
ico at a point whenoe she was likely to drift on a dangerous coast. She 
was taken in tow by the steamship E., which occnpied four days in 
bringing her to port, part of which time the sea was rough, and durlng 
which the E., in addition to the other périls conséquent upon salvlng 
service, also incurred the danger of breaklng the blades of her propeller. 
Held, that the B. should hâve as salvage one twelfth of the aggregate 
value of both ship and cargo, 

3. Bame — Distribution. 

The saving of the ship being attributable to the exposure and péril 
of the salvtag vessel and not of her crew, the sum awarded should be 
alloted, one sixth to the master and crew, to be apportionod ainong them 
aooording to their respective monthly wages, and five sixths to the vessel. 

8. Same— RieHTS op Shippbr— Eppect of Btij, of Lading. 

A provision of a bill of lading for part of the cargo of the salvlng ship, 
that the ship might "tow and assist vessels in ail situations * * * 
without the same being deemed a déviation," did not make the shipper a 
joint salvor to the extent of his interest in the cargo jcopardized. A 
shipper taking such a bill of lading would naturally look to Insurance for 
protection, and cannot be deemed to hâve turned his contract of afCreight- 
ment Into a salvage expédition. As a conséquence, the Interest of such a 
shipper Is not to be counted in arriving at the value of the cargo risked 
to efCect the salvage. The Blaireau, 2 Cranch, 240, distinguished. 
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t. SaMK— TOWAGB. 

The faèt tïiat the ofllcera' of the B. agreéd to "tow" «le'D. to port dld 
nbt chftûge the character ofi the service rendered from salvage to that of 
towage. . 

6. SamB— C508T8. ■ 

The fact that the llbelont niade i^o offer to arbltrate dld not entitle the 
claimant.tb costs, there belilg notënder elther of arbltratibn or payment 
foi' i the Ubelant's services Ih 'the> èlalinaîit's ànswer. The libelant should 
pay one tweifth, and the claimant eleveu twelfths, of the costs. 

In i^dmij-îpilty,, Libel by the Charente Steamship Company against 
the steamshîp t)upuy de Lomé,, her cargo and freight, to recoyef 
salVàge. Decrée for libelant. 

J. McConnell & Son, for libelant 

Bouse & Qrant for Kousséau, Latour & Co., intervening libelants. 

Howe & Prentiss, for claimants. 

BILLINGS, District Judge. This is a libel for salvage. On the 
morning of Sunday, March 22, 1892, the steamship Dupiiy de Lomé, 
on à voyagé from Antwerp, via Harre, other ports, and Tampico, 
to New Orléans, became disablèd by the breaking of her shaft. 
She was then in the Gulf of Mexico about 100 miles northeast 
from Tampico. On thè evening of that day she was taken in tow 
by the libelant's steamer the Engineer, which was also bound for 
New Orléans. After the accident occurred the captain, who was 
confined to his bed, had a cbuncil of the offlcers, and a futile effort 
was made to turn the head of the De Lomé westward. Then the sail 
was taken in, After a second consultation application was made 
to the steamship Engineer for aid. At the time the Engineer 
took the De Lomé in tow a storm known as a "norther" was exert- 
ing its force, the wind blowing from N. N. E. The norther was of 
about tbree days' continuance, lasting during a portion of Jlonday. 
There was on Sunday a heavy head sea. The sea was agltated, 
though the waves had no crest, (houleuse.) The De Lomé was 
brought, in charge of the Engineer, to the Southwest priss, where 
she arrived and was safely anchored on Tlnirsdiiy, the 2Gth of May. 
The value of the ship and cargo salved was as folio ws: 

The S. S. Dupuy de Lomé, say $20.5.200 

Her cargo , 111.000 

" freight 3,«()0 

Total value salvod $379,800 

The value of the salving ship and cargo was as f ollows : 

'', S. S. Engineer $17.5,000 

" cargo 08,000 

Total value salving ship and cargo $243,000 

,Prom this must be deducted the portion of cargo covered by iu- 
terveners' biU of lading, viz. 20,927.40 

Leavtng total value rlsked by salvhig ship at $222,072.60 

The salvage services continued for four days, and consisted of 
rescuing and bringing to port. The danger to the salved vessel 
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was that in a flerce wind with a rough sea slie was comparatively 
helpless, and froni tlie quarter of tlie wind was liable to drift to- 
wards a dangerous point upon the Mexican coast and theve be strand- 
ed, or to foùnder in the open sea. Tlie danger to the salving ves- 
sel was tliat which attends anv vessel which, not made for drawing 
another vessel, is attempting to draw one by day and by night for 
the period of four days, during a portion of which time the ^'essels 
were in an ugly sea. ïhere was another risk arising from the 
danger of fracture of the blades of the propeller of the Engineer. 
They were of cast iron, and this danger came from the liability of 
the iron chain, in case it shonld becorae slack, coming in contact 
with thèse cast-iron blades and breaking tbera, which, since they 
were of cast iron, Avas quite possible in sucli a sea, and during a 
four-days connection between tlie two vesselï^. If the blades had 
brok6>n, the Engineer would hâve been also at the niercy of the 
éléments in the (lulf of Mexico, which is a dangerous water. 

The gênerai prineiple as to quantum of sa]\"age is thus given by 
Judge Peters in The La Belle (h-eole, 1 Pet. Adiu. 42 : 

"It is not confliicd to a mère quantum memierunt as to the pcrson saving, 
but is expanded so as to comprehciid a rewnrd for the rescuo of life and* 
property, labor and danger in the imdertakins, as well as a premiuiu operat- 
ing as an inducenient to similar exertious." 

It must be borne in niind tliat this is not a case of ri\'er or har^ 
bor salvage, but the case of a salving at sea, where the f ull force of 
the doctrine niust be applied that the compensation nuist be a re- 
ward of such magnitude as to encourage similar efforts to save 
property situated far from a safe harbor, and where tliu danger is 
of total submerging or of being wrecked. Salvage hardly e\-er 
exceeds one half of the valut; of the proî>erty salved. This is in 
case of derelict property. From that rate it comes down to a 
small percentage or a sum in round numbers. Judge ('onlding 
(speaking in 1857) in his treatise on Admiralty, at page 'AG2, says: 

"In cases other than derelict, and wliicli are not oliaracterlzed by very ex- 
traordlnary featnres, tUe amoxnit of salvage allowed may be saiil to hâve- 
fluctuated between one eiglith aud one lialf, aiul it may be added tliiit one 
tliird seems to liave heen the amount most frequently adjudged." 

The référence in support of this statement is to Judge Story 
in The Emulons, 1 Sum. 307, 213, and the reports of cases deter- 
mined in admiralty in England and in the IJ^nited States, passim. 

It seems to me that, considering the danger to the disabled sbij) 
and the protracted danger to the libelant's vessel, an award of 
one twelfth of the value salved would be just. The pi'operty salved 
amounted in value to .1379,800. One twelfth of this would amount 
to |31,650. For this amount I think there should be a decree, 
with interest from judicial demand. 

Next, as to the division of the salvage: As between the vessel' 
and crew the ratio of salvage or its division dépends largely upon 
whether the rescue was owing substantially to the efforts and péril 
of the men, or the exposure to danger of the ship. In this case 
I think it was to a large extent the latter, and that, when it is 
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considered tliat the sMp was a steamsMp, as between the vessel 
and crew, flve sixths of the salvage should go to the vessel, and 
one sixth to the crew, including the master; the one sixth to be 
apportioned among them according to their respective monthly 
wages. 

As to the question whether the owner of the 737 packages of 
coffee constituting a portion of the cargo of the Engineer is entitled 
to share in the salvage: The claim of the freighter is placed upon 
the fact that the bill of lading contains this clause: 

"The shlp owners reserve to themselves liberty for the "steamers to sail 
with or without pllots, to tow and assist vessels in ail situations, to proceed to 
the ports stuted in tliis bill of lading via any other port or ports, in any order 
or rotation, whether in or ont of tlie customary or advertised route, wlthout 
the same boing deeraed a déviation," 

It is urged that this clause makes the case parallel to that of 
The Blaireau, 2 Cranch, 240, where the shipper, through bis part- 
ner, being on board, assented to the déviation. It seems to me 
that the cases, when closely analyzed, are distinguishable. WTiere- 
as, in the case of The Blaireau, the freighter had, before the goods 
were laden, made his contract of affreightment, in accordance with 
which there could be no déviation without the ship being responsi- 
ble for any loss resulting to his cargo therefrom, and afterwards, 
being on board during the voyage, consented to the stoppage and 
déviation for the purpose of rendering salvage services, he released 
the ship from an existing contract for which a considération had 
been agreed, to wit, a specified freight, and, liaving no opportunity 
to insure, it was held to be the fair intenàment of the parties that 
he should become a joint salvor and share ratably in the salvage. 
In this case the contract of affreightment contains the stipulation 
that the ship may assist vessels in distress, i. e. may render sal- 
vage service. The contract of carriage, by its original tenns and 
vigor, exempted the ship from responsibility arising from déviation 
for salvage purposes. The considération for the carriage was based 
upon, and the opportunity to obtain Insurance afforded in accord- 
ance with, a contract of carriage containing this exemption. With 
such a stipulation in the bill of lading, do the freighter and the 
ship by fair intendment agrée that, if salvage service is rendered, 
the cargo shall share in the salvage, or that, so far as relates to 
salvage, the cargo shall not be counted as risked by the master 
or the ship? Does this stipulation exempting the ship from re- 
sponsibility imply an agreement that the shipper, in case of dévia- 
tion for salvage, shall hâve his indemnity in a proportionate partici- 
pation in the salvage or in Insurance elsewhere? The question 
means this: Does the freighter become more than a shipper, and 
does he also embark in a salvage enterprise, and seek in that for 
the insurance which, without the exemption, the obligation of the 
vessel would hâve fumished, or does the shipper permit the salvage 
service, agrée that the cargo should not be counted as risked by 
the vessel, and that he will look for his indemnity to other insur- 
ance? It seems to me the implied understanding between shipper 
and ship, wheu the bill of lading contains such a provision, must be 
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the latter. Judge Conkling, in hîs treatise on Admiralty, seems to 
make such. a distinction, for at paragraph 367 he says: 

"ïhe Ireighter of the salvor slilp is not entitled to salvage unless, belng on 
board at the time ol the salvage enterprise, he consented to it, and dis- 
charged the owner from the responsibiUty incurred by deviatlng Irom tho 
voyage." 

In tlie case of The Blaireau the implication was held to be that 
the sMpper, being présent on board, exempted the vessel that he 
might run his own risk and become a salvor. In this case the 
implication is that in advance of the Toyage the shipper exempted 
the ship, not that he might become a salvor, but that he might 
pay freight accordingly, and seek his indemnity by other Insurance. 
The clause in the bUl of lading in question seems to be a commer- 
cial adoption pro tanto of the suggestion of Judge Peters in The 
Cato, 1 Pet. Adm. 65, where he says: 

"It ought to be settled by the gênerai consent of ail merchants, in what- 
ever capacity they flnd themselves, that thèse exertions to save life or prop- 
erty should incur no loss to the salvors." 

I have thus far considered this question with référence to the 
natural inferences which f oUow from the circumstances of the case. 
The évidence shows that in this case such was the understanding, for 
the bill of lading shows that the coffee thus billed was insured for 
124,000,— more than its fuU value, that being |20,927.40. 

In support of the conclusion to which I have arrived is the fact 
that in England never has the cargo of the salving ship shared in 
the salvage, and The Blaireau is the solitary case in the courts 
of admiralty of the United States where such a participation has 
been allowed to any cargo owner. It does not appear how gener- 
ally or how long bills of lading containing this réservation have been 
used, but it does appear that they are the ordinary bills of lading 
of this Une of steamers, for this réservation is for ail the steamers 
of the Une. Justice Washington, in The Cora, 2 Wash. C. 0. 86, 
says as f oUows : 

"It is iinreasonable to suppose that, in the multitude of cases wliicli were 
cited at the bar, somo of tlie saving vessels should not have had cargoes on 
freight; and y et In not one, except that of The Blaireau, does it appear that 
even the claim of a freighter was Interposed. This Is certainly strong évi- 
dence of the gênerai understanding of légal and commercial men as to the 
rights of such. a claimant," 

Justice Story, in The Nathaniel Hooper, 3 Sum. 580, calls atten- 
tion to the same fact, as f oUows : 

"In the first place, although tho case mvist be of fréquent occurrence in 
suits for salvage, yet it does not appear that any such gênerai claim has ever 
been allowed in practice or by courts of justice. The omission to make any 
such gênerai claim, under such circumstances, cannot but be very signiflcant, 
and expressive of the gênerai sensé of the community." 

It seems to me, therefore, that the claim of the shipper of the 

coffee must be rejected, and his intervention dismissed. It follows, 

also, that, in the détermination of the value of the cargo risked by 

the salving vessel with a view of fixing the rate or amount of sal- 

v.55F.no.l — 7 
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vage, that portion of the cargo covered by the interveners' bill of 
lading must be excluded. 

It is urged by the answer of the claimant that by agrœment of 
the parties what was done was characterized as towage. Lieut. 
Laretsche, the oificer of the De Lomé who acted for that vessel, and 
the captain of the Engineer, Avho acted for the latter, do not differ as 
to what was said on this subject. It was that the Engineer should 
tow the De Lomé to the mouth of the Mississippi river, and "as for 
payment the arbitrators will décide that on her arrivai there." I 
do not thinli that this means anything more than that the Engineer 
should bring the De Lomé. The words were not selected studious- 
ly, nor with a purpose to characterize legally the service. Salvage 
may be rendered by towage as well as by any other act. 

It is further urged that there was no offer on the part of the 
libelant of arbitration, but that the suit was institnted immediately 
upon the arrivai of the De Lomé, or before any opportunity was 
given the claimant for settlement. But no tender either of arbi- 
tration or of money for the libelant's sendces was made in the 
claimant's answer. Strictly the salvor may retain possession of 
the salved property tUl he institutes his suit, and delivers it over 
to the admiralty court. On the whole, it seems to me that the 
ordinary rule as to costs should be observed, the libelant bearing 
one twelfth thereof, and the claimant eleven twelfths; the ordi- 
nary rule in salvage being that the costs are to be paid out of the 
property saved. The Nathaniel Hooper, 3 Sum. 542, 582. 
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THE TRANSFER NO. 4 AND THE CAR-FLOAT NO. IG. 

McOULLOUGH v. NEW YORK & N. STEAMBOAT CD. et al. 

NEW YORK & N. STEAMBOAT ÇO. v. THE TRANSFER NO. 4 et al. 

(District Court, S. D. New York. March 27, 1893.) 

1. CONSTITUTIONAL LaW— MaKITIMB LEGISLATION — STATB StATUTES— MUNICI- 
PAL Law. 

The law administered in the admiralty courts of tliis country embraces 
not merely what Is peculiar to the maritime law, but also much of the mu- 
nicipal local law, derived from the oonstituted oi'der of the state, and ail 
compétent state and national législation. What is peculiar to the mari- 
time law, or that which by its Interstate or international relations would 
be Incompatible with diverse state législation, can be changed by 
congress alone, which, by implication, has the gênerai power of lég- 
islation on the maritime law. This does not exclude state législation upon 
maritime subjects of a local nature, nor législation under the police power 
for the préservation of hf e or health, not incompatible with Interstate and 
international taterests, in the absence of législation by congress. A state 
statute giviûg damages for death by négligence, as applied to a négligent 
collisioTii on navigable waters within the state, does not infringe those 
conditions, and is vaUd. 

'Reported by E. G. Benedlct, Esq., of the New York bar. 
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3. Admibalty— Action fob Dbath— State Statute. 

An action to recover such damages Is for a tort whlch by Its nature ànd 
locality is a maritime tort, and as such is wittiin the ancient jurisdictioa 
ol this court, and equally so wliether the right of action is given by state 
or by fédéral législation. Though no lien is ràised by implication, the stat- 
utory right may be entorced by an admiralty proceeding in personam. 
The grounds of action are not statutory, but only the right to a remedy, 
whlch it Is compétent for the state to enact in the absence of législation by 
congress, and wliich, under the provisions of the limited liability acts, 
(Rev. St U. S. §§ 4283-4285,) as interpreted by the suprême court, it i« 
incumbent on the district court to recognize and enforce. 

3. SaME— CONTRIBUTORY NEGLIGENCE. 

Such a suit is subject to the conditions of the state statute. Contrlbn- 
tory négligence of the deceased will, therefore, bar recovery in this court, 
as m the state court. 

4 Negliqencb— Seaman — Suit against Hts Vessel— Fellow Servant. 

A seaman, as fellow servant, cannot recover against his own sliip for 
damages oocasioned by the négligence of any of tlie ship's c^mipany in tho 
détails of navigation, the owners being in no personal fault, 

5; Collision— Steam Vessels Meeting— Inspectobs' Rijles. 

A tug, with a car float alongslde, bound for the Harlem river ont of the 
channel of the East river between Bladswell's island and the Long Island 
shore, and a steamboat coming down between Flood roclî and Hallett'a 
point, coUided bynlghtat a point from one to three hundred feet above th(ï 
northerly end of Blackwell's island. The vessels saw eacli other when 70(» 
yards apart, being then nearly head and head. Each mlstook the other's 
intention. The llghts wëre changing, and the évidence conflicting, but 
neither gave any signal to the other, as requirod by the inspectors' rules. 
Hdd that, without considering any of the other faults alleged, both steam 
vessels were in fault for their fallure to signal, and that the locality made 
signais more than usually Imperatlve; but that no fault was shown in the 
car float. 

6. Same — Death ce Seaman — Contributoby Négligence— Limit ofRecovbby. 
The engineer of the steamboat jumped for the car float at the time of the 
collision, but fell into the water, and was drowned. On suit by his admin- 
istra tiix against the oviners of both vessels, it was claimed that such at- 
tempt to jump was négligence contrlbutory to the accident, and that li- 
belant could not recover. Held, that if such attempt to jump was an 
error, it was, under the circumstances, analogous to an error in extremis, 
for which he was not to blâme. Both steam vessels liaving been found in 
fault for the collision, Md, that Ubelant could not recover from the 
vessel on whlch her intestate had been employed, by reason of his relation 
of fellow servant with those whose négligence had caused the collision; 
that the liability of the other vessel in collision was not thereby to be in- 
creased, but was limited to one half the damages. 

In Admiralty. Libel by Mary McCuUough, administratrix of Pat- 
rick McCuUough, against the owners of two vessels, alleging négli- 
gent collision by which the intestate lost his life. Libel by owner of 
one of the vessels to recover damages for collision. Decrees for libel- 
ants. 

Hyland & Zabriskie, for administratrix. 
Owen, G-ray & Sturgis, for New York & N. Steamboat Co. 
Page & Taft and Wheeler H. Peckham, for New York, N. H. & H. 
E. E. Co. and for Transfer No. 4 and Car Float No. 16. 

BEOWN, District Judge. At about half past 3 o'clock in the 
morning of March 30, 1892, the steam tug Transfer No, 4, having a 
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railroad car float, 225 feet long, in tow on her starboard side, and 
projecting about 40 feet ahead of her, was proceeding up the East 
river against the ebb tide through the easterly channel between 
Blackwell'g island and the Long Island shore, at the rate of about 2 
knots per hour by land. She was bound for the New Haven docks 
in the Harlem river. The weather was fair; the night starlight, 
but dark. When near the upper end of Blackwell's island she shaped 
her course to cross to the westward between the upper end of Black- 
well's island and Mill rock, and so into the Harlem river. When 
from one to three hundred feet above the northerly point of Black- 
well's island, the forward end of her iloat came in collision with the 
steam propeller City of Norwalk, about 125 feet long, which had 
come down through the easterly channel between Flood rock and 
Hallett's point, and was making for the westerly channel between 
Blackwell's island and the New York shore. The square bow of the 
float struck the port side of the City of Norwalk, aft of her forward 
gangway, at an angle of about six points. A considérable part of 
the side of the City of Norwalk was carried away, and part of her 
cargo was knocked overboard, or shifted, so that she immediately 
took a strong list to starboard. She rapidly fllled with water, and 
was soon after beached a short distance below on the Blackwell's 
Island shore. The flreman and one of the deck hands in alarm 
jumped from the upper deck of the City of Norwalk to the bow of 
the float. The engineer, Patrick McCuUough, husband of the libel- 
ant administratrix, was seen a few moments after to jump for the 
float from the rail of the steamer on the main deck; but failing to 
reach the float, he fell into the water and was drôwned. The libel- 
ant sued under the state statute to recover damages for his death, 
as having been caused by the négligence of ail the vessels. The 
steamboat company also filed its libel in rem against the Transfer 
Ko. 4 and the float, for the damages sustained by the City of Nor- 
walk. 

The tide was ebb at the time of the collision, and being about an 
hour before low water, the current was probably not less than 4 
knots. The City of Norwalk, which did not slacken her full speed of 
about 8 knots, was, therefore, coming down at the rate of about 12 
knots by land, and was making, therefore, about six times the speed 
of the tug and tow by land. When the former was abreast of 
Flood rock, she was about 550 yards from the place of collision, wliile 
the latter could not then hâve been more than about 90 yards from 
it. The lights of ail the boats were properly burning. 

1. In those positions, if the vessels had foUowed the usual courses, 
the pilot of the Norwalk should hâve seen the green light of the tug, 
and the tug should hâve seen the red light of the City of Norwalk. 
The witnesses on both boats, however, testify in the most positive 
manner that the lights seen at that time were precisely the reverse; 
the steamer showing only her green light, and the tug, her red light. 
Aecordingly, the pilot of the tug testifles that he supposed the 
steamer was going down the easterly channel between Blackwell's 
island and the Long Island shore; while the pilot of the steamer tes- 
tifles that he supposed the tug was intending to keep up by the As- 
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toria 8hore, to go between Flood rock and Hallett's point. Those 
are the reasons stated by each. for not giving the signais required 
by the inspectors' rules. Eacli testiiies tliat subsequently the other 
gave a sheer across his bow, and thus brought about collision. A 
whistle was given by the City of Norwalk just before collision. 
But the évidence shows that the boats were then so near that the 
signal was of no use; and on account of their nearness, also, the 
Norwalk did not reverse, but kept on at full speed, as offering the 
only chance of escape. 

Each, also, contradicts the other as to the positions of the boats 
respectively at the time they were first seen. But I do not flnd 
it necessary to détermine the précise positions of either vessel 
in the channel, or the lights which îtfc différent times might hâve 
been exhibited to each other; for both were swinging more or less, 
and différent lights were no doubt exposed to view at différent times 
during a short interval. Independently of thèse controverted points, 
there is sufScient to charge both the steamer and the tug with 
fault; because it was a misunderstanding by each as to the sup- 
posed intent of the other, that caused the collision; and this mis- 
understanding could not possibly hâve happened had either given 
the signais required by the inspectors' rules. 

The vessels were visible to each other, and were probably seen 
by each other, when at least 700 yards apart, the steamer being 
then a little above Flood rock, and the tug a little below the Black- 
well's Island light. As respects the line of the channel, the two 
were very nearly ahead of each other, although from some swing- 
ing by each, they may each hâve borne somewhat on the other's 
bow. The inspectors' rules imperatively required a signal to be 
given; and the circumstances were such as made the omission of 
signais in this case specially dangerous and reprehensible. The 
tug was recognized as having a railroad float in tow, bound for the 
Harlem river. Even if the custom had been flxed and invariable 
for such tows to proceed up the easterly channel between Flood 
rock and HaUett's point, the rule would hâve still required signais 
to be given. But there was no such invariable custom, and the 
fréquent practice of going to the southward of Little Mill rock in 
the nighttime made it at least uncertain which course the tug and 
float would pursue. In passing around curves and through so 
swift a current, there was from the flrst the greatest danger of 
collision unless a common understanding was had. Neither had 
any right in such a situation as Hell Gâte to trust to mère infer- 
ence derived from the light seen, or the supposed position at a par- 
ticular moment. The Transter No. 5, 49 Fed. Eep. 398. The rules 
as to signais are designed for the purpose of se(^uring a common un- 
derstanding and of preventing just such mistakes as the présent. 
The Connecticut, 103 U. S. 710, 713; The Ice King, 52 Fed. Eep. 
894, and cases there cited. The duty to gire such a signal rested 
upon each alike, and both are alike to blâme for the omission. 
Without considei-ing, tlierefore, any other faults alleged against 
Transfer Xo. 4, and the City of Norwalk, those vessels must both 
be held liable; but not the car float, as no fault in her is proved. 
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The New York & Norwalk Steamboat Company is, therefore, en- 
titled upon its libel to a decree for one balf its damages and costs. 

2. The other libel is broughit by the administratrix, for damages 
for the death of lier husband, the engineer of the City of Norwalk. 
It bas been held in this district and circuit in a number of cases 
tbat a seaman cannot recover against bis own sbip for damages 
occasioned by the négligence of any of the sh^p's company in the 
détails of navigation, sueh as the omission of proper signais, as 
in the présent case, the owners being in no personal faiilt. Even 
the pfflcers, in the performance of the ordinary duties of navigation 
do not stand as the représentative, or aller ego, of the owners as 
x'espects, the other employés on board. As respects such détails, 
ail are engaged in one common employment, viz. the navigation of 
theship,. in their several grades, and each person so employed 
takes the risk of any négligence of the other in the common em- 
ployment The Queen, 40 Fed. Kep. 694; The Frank and Willie, 45 
Fed..Kep. 494, and cases there cited; Quinn v. Lighterage Co., 23 
Fed. Eep. 363. And such in effect is the décision of the suprême 
court in the case of Steamship Co. v. Merchant, 133 U. S. 375, 378, 
10 Sup. et. Eep. 397. See, also, Hedley v, Steamship Co., [1892] 1 Q. 
B. 58. Tlie deceased being, therefore, disabled from recovering 
anything from his own ship by reason of bis spécial relations to her 
as a fellow servant, as respects her share in causiug the collision, 
must be limited to a recovery of only one half his damage against' 
Transfer No. 4; since the latter cannot be prejudiced, nor her 
liability be increased, by reason of that disability. The Queen. 
supra. I 

3. It is further contended that the administratrix can recover 
nothing from Transfer No. 4, because the deceased lost his life 
through his own contributing négligence in attempting to jump 
from the City of Norwalk to the float, when the circumstances made 
such an attempt dangerous. The right of action conferred by the 
statute is upon condition that "the deceased, if living, might himself 
hâve maintained an action" for his damages. By the law of this 
state the plaintiff's contributory négligence bars his recovery; 
and such contributing négligence, if found, must, therefore, bar 
any recovery by the administratrix in an action in this court 
based upon the state statute. The Harrisburg, 119 U. S. 199, 214, 
7 Sup. et. Kep. 140; The A. W. Thompson, 39 Fed. Eep. 115. I 
am of the opinion, however, that the attempt of the deceased to 
jump to the float should not be treated as a légal fault, though 
a mistake, and an error of judgment. He had doubtless seen one 
or both of his shipmates jump just before. Coming suddenly from 
the engine room immediately upon the crash of the collision, 
when a considérable part of the side of the steamer had been 
carried away, and in the alarm attending such a catastrophe in 
the night-time, there was no time nor opportunity for the exercise 
of deliberate judgment, and his act should, I think, be treated as 
errors in extremis are treated, viz. as a mistake made uiider the 
appréhension of immédiate danger, for which those who wrongfuUy 
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brought about the situation, and not himself, . should be held to 
blâme. 

4. It is further contended that there can be no recovery for loss 
of life in this coTirt, because there is no liability therefor under 
the gênerai maritime law of this country, (The Harrisburg, 119 TJ. 
S. 199, 7 Sup. et. Eep. 140; The Alaska, 130 U. S. 201, 9 Sup. Ot. 
Kep. 461;) and because, as it is said, it is not compétent for state 
législation (1) to change the law in maritime cases, or (2) to ex- 
tend the jurisdiction of a court of admiralty so as to authorize 
it to enforce a nevv and purely statutory cause of action. 

The question raised is doubtless a most important one. It has 
not been directly adiudicated in the suprême court. In the case 
of The Corsair, 145 Ù. S. 335, 12 Sup. Ct. Eep. 949, it was held 
that a suit in rem would not lie where the state statute pave no 
lien, thereby confirming the décision of Judge Benedict in The Syl- 
van Glen, 9 Fed. Rep. 335, and that of Judge Butler in The North 
Cambria, 40 Fed. Rep. 655. In Ms opinion in the latter case, Judge 
Butler observes, that if the state statute iudicated a purpose to 
create such a &»), he would "hold Ihe statute to be inoperative in 
this respect." "The states," he says, "hâve no power to interfère 
with the admiralty system of laws; they can add nothing to it, 
nor take anything from it. The subject lies within the exclusive 
domain of congress." Judge Hughes, also, in the case of The Man- 
hasset, 18 Fed. Eep. 918, says, that "the state cannot create a 
maritime right or confer jurisdiction, in any particular, upon an 
admiralty court," (page 923;) that the instances to the contrary, 
such as state statutes giving liens for supplies to domestic vessels, 
and actions for half pilotage where no services are rendered, are 
anomalous exceptions; and that "rights created by state statute, 
unless identical with maritime righls, are not maritime," (pnge 927.) 
And in the récent case of Ingebregtsen v. Nord Deutscher Lloyd S. S. 
Go., before Judge Green in the district of New Jersey, an action 
in personaw., which, from the record submitted to me, seems to be 
in ail respects analogous to this, was dismissed, on exceptions, for 
want of jurisdiction. No written oi)inion was delivered. This is 
the only case I hâve . found in which an action in personam in such 
a case as this has been dismissed on that ground. 

There hâve been a number of cases, on the other hand, in which 
the validity of such state statutes and the jurisdiction of a court 
of admiralty to enforce them hâve been considered, and uplield. 
Among thèse are the cases of Holmes v. Eailway Co., 5 Fed. Rep. 
75, and The Oregon, 45 Fed. Rep. 62, 77, before Judge Deady; The 
Garland, 5 Fed. Kep. 924, 927, before the présent Mr. Justice Brown ; 
In re Long Island, etc., Transp. Co., Id. 599, 608, 609, in this court 
before Judge Cboate; The Sylvan Glen, 9 Fed. Rep. 336, before 
Judge Benedict; and The St. Nicholas, 49 Fed. Eep. 671, 677-679, 
before Judge Speer. 

Besides tbese, there hâve been many other cases in which the 
right conferred by the state statutes to damages for death caused 
by négligence has been enforced in admiralty without question; in 
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,th.is circuit, among otlier cases, that of Felty v. Steamship Co., 29 
Fed. Eep. 332, affirmed on appeal by Mr. Justice Blatchford, 32 
Fed. Eep. 112, where, as I am informed, the point was argued, 
but not considered in the opinion; and in Daly v. Railroad Co., 44 
Fed. Rep. 693, aiïirmed, on this point, in the court of appeal, 49 
Fed. Rep. 956, 959, 1 C. C. A. 483, 486. And in the suprême court, 
although the question has been several times referred to, without 
adjudication, yet in the last case on the gênerai subject, (The Cor- 
sair, 145 U. S. 335, 347, 12 Sup. Ct. Eep. 949,) both the validity of such 
state législation, and the jurisdiction of the district courts to en- 
force it by libel m personavi seem directly affirmed. Mr. Justice 
Brown, in delivering the opinion of the court, says: 

"If it [the local law] merely gives a right of action in personam, for a cause of 
action of a maritime nature, ike district court may administer ike law by proceeclingi 
in personam. " Page 347, 143 U. 8., and page 9i53, 13 Sup. Ct. Rep. 

Mr. Justice Gray, also, sitting in the court of appeal in the sub- 
séquent case of The H. E. Willard, 52 Fed. Rep. 387, after stating 
that the admiralty jurisdiction conferred by the constitution can- 
not be enlarged or restricted by state législation, says: 

"Wlien a right maritime m Its nature has beeu created by the local law, 
the admiralty courts of the United States may doubtless enforce that rIght 
aecording to their own rules of procédure;" citing The Oorsair, supra, and 
other cases. 

Against the power of state législation in such matters, the doubts 
expressed by Mr. Justice Bradley in the opinion in the case of 
Butler V. Steamship Co., 130 U. S. 527, 9 Sup. Ct. Rep. 612, are 
cited; in which, after stating that the limited liability act applies 
to an action brought in a state court under a state statute to re- 
cover damages for death caused by négligent navigation within 
the state limits, he says: 

"It might be a much more serious question whether a state law can hâve 
force to create a liability in a maritime case ai ail, witliin the dominion of the 
admiralty and maritime jurisdiction, where neither the gênerai maritime law 
nor an act of cougress has created such a liability. On tliis subject we pi-efer 
not to express an opinion." 

But in the case of The Corsair, three years later, the opinion of 
the suprême court does not continue the expression of such doubts; 
and what is said, though obiter, is plainly in support of the maintenance 
of such libels in personam. 

Aside from this expression, however, it seems to me that the 
préviens décisions of the suprême court had substantially covered 
the case, both as to the competency of the state to create the right, 
and of a court of admiralty to enforce it. 

If it was not within the power of the state "to create such a liabil- 
ity in a maritime case at all,^' but within the power of congress alone, 
then clearly the statutes of ail the 30 or more states creating such 
a liability would be void, so far as they relate to deaths in collision 
cases arising on navigable waters. For ail such waters are within 
"the dominion of the admiralty and maritime jurisdiction," and no 
action, therefore, in such cases, could be sustained in the state 
courts any more than in the courts of admiralty. But the validity 
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of judgments gÎTing damages in the state courts in sucli cases and 
tlie vaiidity of the statutes on which they were founded, hâve been 
twice directly and expressly adjudged: First, in Steamboat Co. 
V. Chase, 16 WaU. 522, and afterwards in Sherlock v. Alling, 93 U. 
S. 99. Thèse suits aro^ on writs of error to judginents in the 
state courts of Rhode Island and Indiana for deaths in collision 
cases like the présent, based upon similar statutes of those statea 
In the former case, the validity of the act was attacked as an in- 
croachment on the admiralty and maritime power of congress; in 
the latter, as an encroachment on the commercial power. In both 
cases the validity of the statutes was upheld. In the latter, the 
careful opinion delivered by Mr. Justice Field contains what seems 
to me a fuU answer to ail objections against the authority of the 
States to pass statutes of this character. He says: 

The act " only déclares a gênerai principle respecting the liabillty of ail per- 
sons withln the jnrisdiction of the state for torts resulllng in the death of 
parties injui-ed. And in the application of the principle it makes no différence 
•where the injury complained of occurred in the state, whether on land or 
on water. General législation of this kind, prescribing the liabilities or du- 
ties of citizens of a state, wlthout distinction as to pursuit or calling, Is not 
open to any valid objection because it may affect persons engagea in foreign 
or Interstate commerce. Objection might with equal propriety be urged 
against législation prescribing the form in whlch contracts shall be authenti- 
cated, or property descend or be dlstributed on the death of its owner, be- 
cause applicable to the contracts or estâtes of persons engaged in such com- 
merce. * * * But with référence to a great varlety of matters touchlng 
the righta and liabilities of persons engaged in commerce, either as owners or 
navigatora of vessels, the laws of congress are silent, and the laws oftke state gov- 
ern. The rulesfor the acquisition of property by persons engaged in navigation, and 
for its transfer and deseent. are, with tome exceptions, those prescribed by the state to 
which tlie vessels belong; and it may be said, generally, that the législation of a state, 
not directed against commerce or any of its régulations, but reîating to the rights, duties 
and liabilities of citizens, and only indirectly and remotely affecting the opérations of 
commerce, is of obligatory force upon citizens within it» territorial jurisdietùm, whether 
on land or water, or engaged in commerce, foreign or interstaie, or in any other pur- 
suit. In our judgment, the statute of Indiana falls under this class. Until con- 
gress, therefore, makes some régulation touchlng the liabillty of the parties in- 
jured, we are of opinion that the slatate of Indiana applies, gtving a right of action in 
such cases to the Personal représentatives ofthe decensed; and that, as thus applied, it 
constitutes no encroachment upon the commercial power of congress. Pages, 
108, 104. 

Aside from the grant of power to regulate foreign and interstate 
commerce, the constitution, it must be remembered, contains no di- 
rect grant to congress of législative power over the maritime law. 
Its authority upon that subject, over and above the power derived 
from the commercial clause, though no doubt now flrmly estab- 
lished, (Butler v. Steamship Co., 130 U, S. 527, 9 Sup. Ct. Rep. 612; 
In re Garnett, 141 U. S. 1, 14, 11 Sup. C5t. Eep. 840,) rests upon 
implication only. 

The grounds of this implication, briefly stated, are that the con- 
stitution, in extending the judicial power to ail cases of maritime 
jurisdiction, présupposes a certain body of maritime law as its nee- 
essary attendant; that ttus law is not only a matter of interstate 
and international coneem, but requires, aJso, harmony and consis- 
tency in its administration, and hence cannot be subject to defeat 
or impairment by liabUity to the diverse législation O'f numerou» 
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Btates; and thatit cannot be eupposed thatthe statçs, in parting 
with ail Gohtrol over the judicial administration of mai*itime cause», 
întèbded i to reserve to themselves a gênerai législative power 
over the sàme subject; and tàat congress must, therefore, be the 
only body compétent to make any needed changes in the gênerai 
rules of the maritime la w. 

This View, however, does not exclude state législation xipon mat- 
ters of merely local concern, which can be much better cared for 
under state authority, and which hâve aJways been thus cared for; 
nor does it exclude gênerai législation by the states, applicable 
alike on land and water, in their exercise of the police power 
for the préservation of life and health, though incidentaUy af- 
fecting maritime affairs; provided that such législation does 
iiot contravene any abts of congress, nor work any préjudice 
to the characteristic features of the maritime law, nor interfère 
with its proper harmony and uniformity in its international and 
Interstate relations. The long-established doctrine in the suprême 
court has been that in this field of "border législation," state laws 
are valid until congress interposes, and thereby excludes further 
state législation. The Lottawanna, 21 Wall. 558, 581; Cooley v. 
Port Wardens, 12 How. 299; County of îlobUe v. Kimball, 102 U. S. 
691, 697--699; Bowman v. Kaih-oad Co., 125 U. S. 507, 8 Sup. Ct. Eep. 
689, 1062; Leisy v. Hardin, 135 U. S. 100, 120-122, 10 Sup. 
et Rep. 681; Manchester v. Massachusetts, 139 U. S. 240, 266, 
11 Sup. Ct Eep. 559; Ficklen v. Taxing Dist, 145 U. S. 1, 12 Sup. 
Ot Rep. 810. There is no reason why local state législation shouldt 
be deemed any more restricted by the implied power of congress 
over maritime législation, than it is by the express grant of ifie 
commercial power. That the rule should be the same on each 
«ubject was intimated by Chief Justice Marshall in U. S. v. Bevans, 
3 Wheat 385, and by Mr. Justice Curtis in Smith v. State of 
Marylànd, 18 How. 71, 76. The snbject has been but little dis- 
■cussed, as compared with the fréquent review of the commercial 
power of congress and its limitations. 

The iiistances, however, in which mew légal riffhts, created by 
«tate authority in maritime affairs, hâve been recognized and en- 
forced, are numerous and diverse. They embrace — First, liens for 
supplies to domestic vessels, (The Lottawanna, 21 Wall. 558;) sec- 
ond, liens fOr master's wages, (The Mary Gratwick, 2 Sawy. 842, 
afiarméd by Mr. Justice Field; The Louis Olsen, 52 Fed. Rep. 652; 
The J. E: Rnmbell, [March 6, 1893,] 13 Sup. Ct Rep. 498;) thh-d, 
lien^ fôr dartages for refusing to ioad under a charter, (The J. F. 
Warner, 22 Fed. Eep. 342, by Mr. Justice Brown;) fourth, liens 
for double wharfage, (The Virginia Rulon, 13 Blatchf. 519;) f.fth, 
actions foflialf pilotage where a pilot's services were r^used, (Ex 
pàii;e SïcMel,' 13 Wall. 236, mi ^Ex parte Hagar, 104 tj. S. 520, 
ré-afflWhiÎQg Cooley v. Port Wardens, siipra;) éixth, liens for ex- 
penses of' séamen àt a quarantiiie hospital, (The Wensleydale, 41 
Fed- ïlép. 829 ;) seventh, régulations as to neers, harhors, and 
wAan?c«, ' (PQVtnty of Mobile v. KimiDàll, supra; Escanaba & L. M. 
(ï^nsp. "Co^'v. Chicago, 107 tJ. S. 678, 2 Sup. Ct. Rep. 185; 
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Transportation Co. v. Parkersburg, 107 U. S. 691, 701-704, 2 Sup. 
et. Kep. 732; Packet Co. v. Keokiik, 95 U. S. 80; Packet Go. v. Ai- 
\ien, 121 U. S. 444, 7 Sup. Ct. Rep. 907; Steamship Co. v. Pennsyl- 
vaivia, 122 U. S. 326, 346, 7 Sup. Ct. Rep. 1118; eighth, penaltie,^ 
împosed for the protection of fisheries, (Manchester v. Massachusetts, 
supra; Smith v. State of Maryland, 18 How. 71;) ninth, qtmrantine 
laws, (IMorgan's L. & T. R. & S. S. Co. v. Louisiana Board of Health, 
118 U. S. 455. 6 Sup. Ct. Rep. 1114;) teuth, regulating the chargea 
of fioating elevators, (Budd v. New York, 148 U. S. 517, 12 Sup. 
Ct. Rep. 468;) eleventh, establishing and regulating ferries, (Gib- 
bons V. Ogden, 9 Wheat. 1, 203; Conway v. Tavlor, 1 Black, 603; 
Wiggins Ferry Co. v. City of East St. Louis, 107 U. S. 365, 2 Sup. 
Ct. Rep. 257; Gloucester Ferry Co. v. Pennsylvania, 114 U. S. 196, 
204, 214--217, 5 Sup. Ct. Rep. 826.) 

Besides thèse new rights created, of so diverse a character, there 
are many other local régulations established under state authority, 
concerning the navigation of rivers and harbors, anchorage gi-ounds, 
port wardens, navigation about piers and slips, and v^harf and 
ferry privilèges, which give birth to many spécifie rights that are 
oonstantly recognized and enforced in the trial of admiralty causes. 
Thèse acts rest either upon the police power of the states, or on 
the local nature of the subject, and the absence of any législation 
by congress on the same matter. Gloucester Ferry Co. v. Pennsyl- 
vania, ut supra. They show that over quite a wide range of local 
interests, state législation is compétent to deal with purely mari- 
time subjects, and to create rights and duties which must be 
recognized in admiralty causes, though they may not change any 
of the characteristic principles of the maritime law. 

Still further, it must be borne in mind that the maritime îaw 
is not in itself a complète and perfect system. In ail maritim'^ 
courts there is a considérable body of municipal law that under- 
lies the maritime as the basis of its administration. Strictly speak- 
ing, the maritime law is that alone which is peculiar to, or which 
specially concerns, maritime transe: étions. The gênerai body of 
the law as regards the ordinary, fundamental rights of persons 
and property, whether on land or sea, is, as observed by Mr. Jus- 
tice Field in the passage above quoted, derived from the constituted 
order of the state, i. e. from the municipal law, which courts of ad- 
miralty to a considérable extent must necessarily adopt and foUow, 
subject only to the modifications which the spécial characteristics 
of the law of the sea impose on maritime subjects. Thèse gênerai 
rights and régulations of persons and property are subject to the 
control of the state and may be changed as the state sees fit, if 
they are not regulated by congress and do not trench upon its ex- 
clusive authority. The administration of the law in the maritime 
courts of différent countries, therefore, though it might be the 
same in ail that is peculiar to the maritime law, might in other 
respects differ widely, through the différences in the municipal 
law which in part enters into the adjudication of maritime causes. 

It was upon the récognition of thls principle alone, as I under- 
Btand, that in the case of The Harrisburg, 119 U. S. 199, 213, 7 Sup. 
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et, Rep. 140, it was decided that no action conld be maintained 
în a court of admiralty of this country for loss of life, aside from 
statu tory authority; namely, because there is no rule on this 
Bubject belonging specially to tàe maritime law a» such. "It 
[the maritime law] leaves the matter untouched." Page 213, 119 
U. S., and page 146, 7 Sup. Ct. Eep. And since tke maritime court» 
in each country follow tkeir own municipal law as regards giving 
damages for death; and inasmucli as by the cormnon law of this 
country such a cause of action does not survive, — the latter rule 
must, therefore, obtain in our courts of admiralty. In other words, 
it is the municipal law that on such a point détermines the law ap- 
plicable in a court of admiralty. 

There seem, therefore, to be at least three classes of subjects, 
(none of them affecting, however, what is peculiar to the gênerai 
maritime law, or touching its international or Interstate relations,) 
in which state législation is compétent to affect the rights of par- 
ties in courts of admiralty, in the absence of législation by con- 
gress, viz.: (1) In the establishment of the gênerai rights of 
persons and property within the state limita; (2) in the exercise 
of the police power; (3) in certain local regidations of a maritime 
nature. 

The statute of this state which authorizes a recovery of "the 
pecuniary damages," "in behalf of a widow, husband, children or 
next of kin," falls within each of the above classes. (1) It is a 
gênerai law of personal rights, not specially directed to commerce 
or navigation, but applying alike on sea or shore; (2) it is within 
ithe police power; for it is "a statute intended to protect life," 
[(Huntington v. AttriU, 146 U. S. 657, 675, 13 Sup. Ct. Eep. 224,) 
[through one of the most effectuai of ail sanctions, viz. by imposing 
on the oflfender a liabUity to pày a pecuniary indemnity; while in the 
interest of the public, it also tends to avert the dependency or pau- 
perism of the survivors by shifting the burden of their support, in 
part at least, from the comr>unity to the authors of the wrong; 
(3) it is local in its scope and interfères in no way with any needful 
uniformity in the gênerai law of the seas, or with international or 
interstate interests. Its validity, therefore, as applied to mari- 
time affairs within the state limits, seems to me clear. 

5. Jurisdiction. This court bas jurisdiction of the cause, from 
the nature of the subject, and from the place where, and the causes 
ont of which, the claim arises. The claim is for damages growing 
ont of a tortious collision, through faults of navigation, arising 
on navigable waters of the United States. That is a purely mari- 
time transaction. The case is, therefore, a maritime case; and 
as such, it is within the original field of the jurisdiction of this 
court, as established under the constitution and the judiciary act. 
The court bas authority, therefore, to hear and to détermine the 
cause, whether the law applicable to it entitles the libelant to any 
damages or not. The latter question is wholly différent from the 
question of the jurisdiction of the court. If the state statute has 
force to affect this transaction as a maritime case, then this court, 
In hearing the cause, must give effect to the state law. If the 
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State act is not compétent and has no such. force, then thi8_ court 
must disregard it. In either case, the court has jurisdiction to 
hear and détermine tlie cause on its merits as a maritime cause, and 
is bound to apply whatever law is operative upon it. 

TMs was the précise point adjudicated in Ex parte Gordon, 104 
TJ. S. 515, and in Ex parte Ferry Co., Id. 519, where a writ of prohi- 
bition was denied in each cause on the sole ground that the case 
was by its nature one that the district court had authority to hear 
and détermine. It would, indeed, be a singular anomaly in our 
jurisprudence if, under state législation, the state courts could 
entertain suits that the admiralty courts could not entertain in 
collision causes, which from time immémorial liave been among 
the characteristic subjects of maritime jurisdiction. 

It is urged that the death elaim is purely statutory, and not 
maritime, and hence not cognizable in this court; that state légis- 
lation cannot créa te a new maritime cause of action; and that 
to exécute state statutes would be to extend the jurisdiction of the 
court, which, it is conceded, state législation cannot do. But thèse 
objections seem to me to be ail virtually covered by what has just 
been said; and to hâve been repeatedly overruled in substance 
by the suprême court. 

The state statute does not create the cause of action. It does, 
indeed, create a new right, and liability; but it does not cieate a 
single one of the éléments that make up the fundamental cause 
of action, that is, the essential grounds of the demand. AU thèse 
éléments exist independently of the statute, and are not in the 
least affected by it. It no more créâtes the wrong, or the damage, 
than it créâtes the négligence or the death; nor does it, as in the 
pilotage and double wharfage cases, add anything to the damages 
sustained. It authorizes no recovery except for "the pecuniary 
damages" already existing. It is apparent, therefore, that, as 
suggested by Mr. Justice OlifEord in Steamboat Co. v. Chase, 16 
Wall. 532, the statute does no more than "take the case ont of 
the opération of the common-law maxim that an action for death 
dies with the person." 

The effect of the statute is to attach a new légal right and re- 
sponsibility to a purely maritime transaction. But that does not 
make the case in its essential nature any the less a maritime case. 
Nor does the enforcement of the statute extend the jurisdiction of 
the court, any more than the giving of damages for the flrst time 
for injuries to a cargo of dynamite or petroleum would be an ex- 
tension of jurisdiction because those articles were new to commerce. 
Ex parte McNiel, 13 WaU. 236, 243; The Oregon, 45 Fed. Eep. 62, 
77; Dennick v. EaUroad Co., 103 U. S. 11, 17-18, by Mr. Justice 
Miller. 

If the mère fact that the rights or responsibilities sought to be 
enforced were created by new législation, made actions brought to 
enforce those rights no longer truly maritime, but purely statutory, 
in the sensé of the objection hère considered, and therefore out- 
side of the jurisdiction of this court, then ail rights based on any 
new législation, either by the states or by congress in maritime 
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affaira; ivould be equally outside of the jurisdiction of tWs court 
to éiifbi'ce; since it is not withln the power of congréss any more 
thàn of the states, to extend the admiralty jurisdiction of this court 
to matters not really maritime. 

On that theory the law of our admiralty courts would be unalter- 
able, aiid statutes such as those limiting the liability of shipowners, 
would not be enforceable in this court. The objection is plainly 
mistaken. Mr. Justice Bradley, in referring to this point in the case 
of The Lottawanna^ 21 Wall. 576, says: 

"The law of the admiralty courts dépends upon what has been recelved aa 
law in the maritime usages of this country, and on such législation as may 
liaxe been compétent to affect it; * * * it cannot be snpposed that the 
framers of the constitution contemplated that the law should forever remain 
unalterable." 

The principle, indeed, is now well settled, that the fédéral courts 
may enforce rights newly created either by the states or by con- 
gréss, which by reason of their subject or the relations of the 
parties, fall within any branch of the fédéral jurisdiction; and that 
suCh jurisdiction cannot be restrained even by the express enact- 
ment of the state statute. Eailway Co. v. Whitton, 13 Wall. 270, 
286; EUis v. Davis, 109 U. S. 485, 497 et seq., 3 Sup. Ct. Eep. 327; 
Providence, etc., Co. v. Hill Manuf'g Co., 109 U. S. 589, 3 Sup. Ct. 
Eep. 379, 617; Dennick v. Eailroad Co., 103 U. S. 11, 17--20; and see 
cases coUected in 1 Fost. Fed. Prac. § 7. Maritime législation by 
congréss and by the states has accordingly been fréquent and copi- 
ons ; and in the great majority of current admiralty causes, the 
rights and obligations of the parties are either created or largely 
modifled by national or state législation, enacted since the adoption 
of the fédéral constitution. 

The amendment of the law applicable to a maritime case, or the 
création of new rights or responsibilities in maritime affairs, by any 
compétent législation, state or national, thereforé, does not make 
the claim under it any the less maritime; nor withdraw the case 
from the jurisdiction of this court. The question really returns 
to the competency of state législation to affect the law applicable 
to a maritime transaction; and that such législation is compétent, 
under certain narrowliniits and restrictions which this statute does 
not transgress, is, it seems to me, sufficiently clear for the reasons 
above stated. 

The objection that the case is not a mnrive tort, but only a statu- 
tory one, is of the same nature as the objection last considered. 
Before the statute, the case was damnnm absque injuria; by the 
statute, it became at once a tort in the fuU légal sensé, and a 
marine tort hy reason of its place, its nature, and its circumstances, 
within the définition given by Mr. Justice Blatchford in Leathers 
Y. Blessing, 105 U. S. 626, 630, ahd as stated also in previous dé- 
cisions. Kew Jersey Steam Nav. Co. v. Merchants' Bank, 6 How. 
344,394. 

It may be sàid that if the case under the statute constituted a 
marine tort, s, lien by implication wôuld hâve been allovved by the 
suprême coiirt in the décision of The Corsair, upon the analogy et 
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liens allowed in other cases of marine, torts, though the state statute 
gave no express lien; and that the refusai by the suprême court to 
recognize any implied lien Is, therefore, by implication, a décision 
that the case is not one oî a marine tort. But there is no gênerai 
rule of the maritime law that attaches a lien or privilège to perSonal 
torts. Eule 16 in admiralty provides, on the contrary, that for "as- 
sault or beating on the high seas, the suit shall be m personam only." 
And in the maritime codes of ail the principal maritiine countries for 
more than 200 years at least, no lien or privilège for pure torts, or 
for damages arising from collision, except as regards injuries to the 
ship's own cargo involving a breach of her contractual relation, has 
ever been allowed, until within a récent period in England and this 
country, and in a few récent codes, which hâve allowed in collision 
cases a privilège of a very low rank. See The Young America, 30 
Fed. Eep. 799 ; The Gratitude, 42 Fed. Kep. 299. The establishment 
of a lien in England for collision damages to property, (The BoldBuc- 
cleugh, 7 Moore, P. 0. 267, (apparently arose through a misinterpre- 
tation of the meaning of the ancient practice of the proceeding in rem, 
which, as pointed out by Président Jeune in The Dictator, [1892] 
Prob. Div. 304, did not involve the existence of any lien or privilège 
on the ship, in the sensé in which we now understand it; but was 
only a means of compelling an appearance, and included a spécial 
citation to the master. as in the continental practice. 2 Brown, 
Civil Law, 397; The Sloop Merchant, Abb. Adm. 5; Mar. Col. (2d Ed.) 
73. Precisely how or when the practice arose of dropping the Per- 
sonal défendant in suits in the English admiralty, is not now deter- 
minable; but it was during the long controversy between the admi- 
ralty and common-law courts ; and it was probably a mère device of 
the admiralty courts to avoid the persécution of prohibitions, which 
were not issued where no personal judgment was asked or rendered. 
Zouch, Adm. 125. Taking the maritime law as a whole, a lien or 
privilège for personal torts, or even for damages to property, save 
the ship's own cargo, is the exception and not the rule ; and by the 
récent act of congress, approved February 13, 1893, such liens aris- 
ing from faults or errors of navigation, after July Ist, may possibly 
be held to be entirely abolished in this country. 

It is évident, however, that the suprême court, in the case of The 
Corsair, did not deem it necessary to consider at ail this phase of 
the case; but chose to look upon the state statute, not as establish- 
ing any gênerai principle upon which remédies were to be extended 
by analogy, but as giving merely a particular remedy, which was to 
be enforced in the manner, and with the conditions and limitations, 
provided by the statute. The Corsair, 145 U. S. 347, 12 Sup. Ct. 
Rep. 949; The Harrisburg, 119 U. S. 199, 214, 7 Sup. Ct. Rep. 140. 

That a new right is none the less maritime because based upon 
state législation, where the subject-matter is maritime, was neces- 
sarUy involved in the very récent case of The J. E. Eumbell, (in 
the suprême court, March 6, 1893,) 13 Sup. Ct. Rep. 498. There 
the priority of a lien, created by the statute of Illinois, for sux>- 
plies and master's wages, as against a prior recorded mortgage, 
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has been most elaborately and broadly treated by Mr. Justice Gray. 
Oonceding that neither the lien nor the jurisdiction of the court to 
enforce it, could be sustained except upon its maritime character, 
tlie court repeatedly affirmed, and the décision was based upon this 
ruling, that the lien, though resting wholly upon the state statuts, 
was "in the nature of a maritime lien," and, therefore, enforceable 
in the district court and entitled to priority over the previous 
mortgages; thus settling not only the long-vexed question of the 
right of priority, but the maritime nature of the state lien itself. 
(The Madrid, 40 Fed. Rep. 677; The Lyndhurst, i8 Fed. Rep. 839, 
842; The Samuel Marshall, 49 Fed. Eep. 754, 758, afûrmed 54 Fed. 
Rep. 396, 401.) The court says: 

"The contract in each case Is maritime; and the lien wlilcli tlie law gives 
to secure it, Is maritime In its nature, and enforced in admiralty by reason oi 
its maritime nature only." 

So in the présent case, it may be said, that the négligence is 
maritime, and the right or remedy which the law gives to redress 
it, is maritime in its nature, and is enforced in admiralty by reason 
of its maritime nature only. The diiïerence where the original 
subject-matter and the easential cause of action are not maritime, 
ia clearly pointed out by Judge Webb in the case of The II. E. 
Willard, 53 Fed. Rep. 599, affirmed 52 Fed. Rep. 387. The vecmi 
décisions of the suprême court do not, therefore, warrant the in- 
ference that a death claim is not to be treated as a marine vort, 
and therefore not cognizable in this court; but they appear to me 
to support the opposite view. 

In the case of The Harrisburg, 119 U. S. 199, 7 Sup. Ct. Rep. 140, 
the libel was dismissed, not because of any lack of jurisdiction, 
but because of the absence of any act of congress creating the 
right; and because "the maritime law, as accepted and received 
by maritime nations generally, leaves the matter untouched" and 
the conséquent absence of any distinct rule in the maritime 
code; and therefore the courts of admiralty, it was held, must take 
their rule on that subject from the municipal law. From that dé- 
cision it necessarily foUows, that within the sphère in which the 
municipal law is valid and operative, viz. within the navigable 
waters of the state, the state law, in the absence of anj act of 
congress, as to the survival of any such right of action, or any dis- 
tinctively maritime rule applicable to the case, must furnish the rule 
of law as to the right of recovery. And this in effect is preciselj 
what was said and applied in the case of The Corsair. 

FinaUy, it is now settled, that the provisions of the acts of con- 
gress limiting liability in matters of navigation, apply to deatlv 
daims like the présent when brought in the state courts; that 
Buch claims are within the language of section 4283, Rev. St., and 
that they are constructivdy within sections 4284 and 4285; that 
such suits in the state courts may, therefore, be enjoined, and the 
litigation and the adjustment of ail such clatcas transferred to 
the courts of admiralty. Butler v. Steamship Co., 130 U. S. 527, 
551, 9 Sup. Ct. Rep. 612; Craig v. Insurance Co., 141 U. S. 638, 12 
Sup. et Rep. 97. 
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Thèse acts, as thus construed by the Mghest authority, are alone 
sufficient to show the will of congress that the district courts shall 
take cognizance of claims like the présent. If such claims are 
■valid, and may be rightfuUy prosecuted to judgment in the state 
courts, as the suprême court has repeatedly determined, then the 
right to prosecute them in the state courts cannot be enjoined by 
the district courts under the limited liabUity acts, unless the de- 
manda corne within the jurisdiction of the district courts; nor un- 
less the latter at the same time take on themselves the récognition 
and the enforcement of thèse demands. See The St. Mcholas, 49 
Fed. Kep. 671, 677. But besides that, inasmuch as thèse death 
claims are now held by the suprême court to be by construction 
within the provisions of section 4284, Eev. St., it follows that such 
claimants must hâve the right to the remedy which that section 
gives; and they may, therefore, at once file a libel in the dis- 
trict court to establish their own claims, and at the same time 
bring in ail other creditors entitled to share in a pro rata distribution. 
The Scotland, 105 U. S. 24, 25; The Dimock and The Alva, 
52 Fed. Eep. 598, 599. Since, therefore, under the provisions of 
the acts of congress, the recovery of damages for death in mari- 
time cases may be wholly withdrawn from the state courts, by 
order of the admiralty courts, after the actions are begun in the 
state courts, or may be prosecuted in the flrst instance in a court 
of admiralty for a pro rata distribution, citing ail claimants to 
appear, it is évident that a court of admiralty must hâve jurisdic- 
tion over the whole subject, and may award the damages given by 
the state statute upon a simple libel, as the greater includes the 
less. 

The administratrix is entitled to a decree against the railroad 
Company for |2,500, with interest and costs; and the steamboat 
Company to a decree for half its damages against Transfer No. 
4. A référence may be taken therein to compute the amount 
if not agreed upon. 
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BARROW STEAMSHIP CO. v. THE DAYLIGHT. ARMSTRONG et al. 
V. THE CIRCASSIA. FORSTER v. THE DAYLIGHT and THE CIR- 
CASSIA. 

(District Court, S. D. New York. AprU 13, 1893.) 

CoLiiieioN— Stkam and Sail — Obscurbd Lights — Change of Couksh in Ex- 
tremis A Pault — Steamer not Rbversing uo Fadlt. 

A steamer and scliooiier met by night at sea, the steamer on a course 
about E., the schooner salling S. W. The schooner saw the white and red 
lights of the steamer on her starboard bow some two miles off; but the 
schooner's fore staysail, as found on conflictlng évidence, obscured her 
green light, so that the steamer saw nothing of the schooner untU the ves- 

'Reported by E. G. Benedict, Esq., of the New York bar. 
v.55F.no.l — 8 
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sels were wlthln a quarter of a mile of each other. The schooner then 
ehowed a torch, and her green! Ught was «bout the same time seen by the 
, steamer, wliicli stopped her engines and tard a-starboarded, brin^ng tlie 
green llght on her starboard b<)\v; but tbe schooner then portied, and the 
fessels came together scme two or three points from head and head. Hdd, 
that the schooner Was solely iû fault for the collision, her f aults con- 
sistiEg In the obsouration of her green llglit aûd her change of course; 
that her irregvilar exlilbition of the torch and change of course— the lat- 
ter the Immédiate cause of collision— might hâve been treated as committed 
in extremis, had not thelr apparent necessity been brouglit about by tlie 
primary ïault of the obseuring of her colored light; and tliat the steamer 
was not négligent in fnlling to observe the schooner earlier; and that her 
navigation, after maklng the light, was proper; and that her not reversing 
on starboarding was not an error, as she would therc'by hâve rendered 
inoperative the efCect of her altered wheel. 

In Admiralty. Cross libels for collision. Libel by cargo owner 
for damage to cargo occasioned by collision. 

Wing, Shoudy & Putnam, for tbe Circassia. 
Owen, Grray & Sturgîs, for the Dayligbt. 
Sidney Cliubb, for Charles Forster. 

BKOWIn', District Judge. About 9:45 P. M. of September 26, 
1891, the steamship Circassia, botind east for Glasgow, and the 
Daylight, bound from the northeast for Philadelphia, and on a 
course of about southwest came in collision at a point on the high 
seas about 75 or 80 miles east of Sandy Hook. The collision was 
nearly head on; the stem of the schooner struck the hawse pipe 
on the steamer's starboard bow at an angle of from one to three 
points, about ten feet aft of the stem, and tore a large hole through 
the steamer's plates, penetrating several feet into the ship; and 
the schooner's stem was carried away. Both vessels afterwards 
arrived in îfew York, and their owners flled the above libel and cross 
libel respectively. The libel of Forster is for damage sustained 
by the injury to a consignment of apples on board the Circassia, 
through the delay in delivering them at Glasgow, in conséquence 
of the détention caused by the collision. 

On the main facts there is less dispute than usually arises in col- 
lision causes. The weather was moderate; the night, good for 
seeing lights. The steamer, an iron ship, 400 feet long by 42 feet 
beam, had been previously sailing on a compass course of E. f S. 
The schooner, 175 feet long, had been sailing on a S. W. course on 
her port tack, the wind being one or two points aft of the beam, 
not far from É. S. E. The steamer was going at the rate of about 
11 knots; the schooner, as her witnesses say, about 6 knots; but 
the distances run between the times noted by her log and collision 
indicate that slie was going at the rate of at least 9 knots. 

The évidence leaves no doubt that the stèàmér's "white light and 
red light were seen about two points off the schobher's starboard 
bow at a distiance of two miles or more. After this had been 
observed for some time without much change of bearing, a torch 
light was exhibited on the schooïter for thé purpose of attracting 
the steamer's attention. This Wasi waifed up and down three 
or four times during an interval probably of some 20 seconds. The 
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torcK light was the first that was seen of the schooner on board the 
steamer. Wlien the torch. light ceased, the schooner's green light 
was dimly seen for the flrst time, as stated by several of the wit- 
nesses for the steamer, ahout a point on the port bow of the latter. 
When the torch light was flrst seen, the schooner was supposed by 
the officers of the steamer to be a pilot boat. As soon as the 
green light was seen, the engines were stopped and her wheel put 
hard a-&tarboard. Soon afterwards the schooner's green light was 
brought on the steamer's starboard bow; but at once the red light, 
also was seen, as well as the loom of the schooner; whereupon the 
engines of the steamer were reversed, probably less than half a 
minute before collision, but too late to avoid it. 

In behalf of the steamer it is contended that the green light 
of the schooner, which was plaeed on the fore shrouds about 14 
feet above deck, and ranged about 3 feet inside of the rail, was 
whoUy or partially obscured, so that it could not be seen at a suffi- 
cient distance; that the steamer Avas misled by the torch light, 
which is not any longer allowed to be exhibited except by a vessel 
overtalcen; and that the schooner's change of course was a fault 
which was the immédiate cause of the collision. 

For the schooner it is contended that her green light was prop- 
erly visible; that the torch light was shown and the change of 
course made in extremis, and in conséquence of the négligence of 
the steamer to observe the schooner's green light, or to take any 
timely steps to keep out of lier way. 

There can be no doubt that the green light of the schooner, which 
ought to hâve been seen a little on the port bow of the steamer at 
least one or two miles distant, was not seen until the schooner was 
near, and after she had exhibited her flash light to attract the 
steamer's attention. Nor is there any doubt that the green light 
was a proper and sufiftcient light; for, when near, it was observed 
to be burning brightlv. If it was not obscured by the staysail, 
then the officers and lookout of the steamer were plainly négligent, 
and would be held in fault for taking no steps to keep out of thé 
schooner's way before the vessels had come into such close proxim- 
ity as to excite alarm and render proper extraordinary means for 
calling attention to her présence. If the green light was obscured, 
then there was nothing to indicate the near approach of the schoon- 
er, until after the torch light had expired, when the two vessels 
were probably not much above a quarter of a mile apart. 

There were flve persons upon the steamer who were in a position 
to see the schooner's gTeen light, four of whom ought to hâve seen 
it, if it was visible before the torch light was exhibited. The 
interval was a considérable one. The night was not bad for seeing 
lights; and if it was visible, nothing but simple négligence could 
hâve prevented its being seen. There is nothing to indicate that the 
officers were not reasonably vigilant and attentive to their duties. 
Under such circum stances, failure to see the light has been fre- 
quently held to be strong évidence that the light was not visible ; 
and this ought to be deemed sufflcient, where, as in this case, there 
appears to hâve been a reasonable and sufficieht cause for the 6l>- 
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scuration of tlie liglit. The length. of the fore staysail boom and 
the spread of the staysail were such that with a list of the vessel 
to starhoard and the bellying of the sail, the green light might 
hâve been obscured, when the vessels were in such reLative positions 
as thèse. The only check to the obvions tendency to obscure the 
light would be scant play allowed the staysail sheet. But even 
as the évidence stands upon that point, it does not seem to me that 
this would necessarily prevent obscuration. That the schooner 
must hâve had a considérable list, being light loaded, is to be in- 
ferred from the fact that there was a good breeze, and that her 
speed, as shown from her log, and lier différent positions at différ- 
ent hours, must hâve been about nine knots. Under thèse circum- 
stances, the reasonable conclusion on this point seems to me to be 
that the green light was not seen because obscured; and that 
when flrst visible it was dim, being also possibly partly thrown 
out of position by the natural slack of the lee fore rigging in which 
it was flxed. The Xarragansett, 20 Blatchf. 87, 11 Fed. Rep. 918; 
The Belgenland, 5 Fed. Eep. 86; The Alaska, 22 Fed. Rep. 548; The 
Johanne Auguste, 21 Fed. Eep. 134; The Monmouthshire, 44 Fed. 
Rep. 697. This conclusion dérives some further confirmation from 
the natural improbability that the master would change his course, 
as this master did, when approaching a steamer so as to show his 
red light to her red, unless he suspected that his green light could 
not be seen. 

Notwithstanding this primary fault of the schooner, I am satis- 
fled that the collision would hâve been avoided by the steamer's 
hard a-starboard wheel together with her stop as soon as the schoon- 
ev'» dim green light was observed, probably a quarter of a mile 
away, had not the schooner at about the same time ported her own 
wheel, as above stated. The mate of the schooner, who exhibited 
the torch light, says that the order to port was given just before 
the flash light went out. The other testimony indicates that it 
was just afterwards; and I am inclined to think that the latter is 
correct, or at least that the order to port was not given long enough 
before the flash light went out to make any change in the schooner's 
heading; for, if any such change had been niade so soon, her green 
light would hâve been stUl more shut out, and would not hâve 
been visible to those on the steamer after the torch light went out. 
In other respects this différence is of no importance. As soon as 
the green light was seen, as I hâve said, the steamer's helm was 
put hard a-starboard. She changed about 2 J points to port ; while 
the schooner, under her hard aport wheel, must hâve changed 
about four or flve points, in order to bring her angle of collision 
to about three points, as testifled to by her captain. This angle 
agrées with the probabilities derived from the wound, and from the 
fact that her green light was shut out just before collision. 
As the schooner was not much over 150 feet on the water line, and 
the steamer nearly 400 feet, she could not fail to change her head- 
ing more than twice a» rapidly as the steamer. Striking the 
steamer as she did ui>on her starboard bow, at a-n angle of at least 
from two to three points, and after a change of at least four point? 



THE TRAVE. 117 

in lier own course, it is évident tliat the change of her course by tlie 
schooner was the immédiate cause that brought about collision. 

If there had been no previous fault or neglect of the rules on the 
part of the schooner, this change of course, having been ordered 
when the two vessels wer-e probably not much, if any, over a quarter 
of a mile apart, and therefore in the appréhension of immédiate 
collision, might hâve been treated as committed in extremis, and 
as not involving the schooner in fault; and the same observation 
applies to the irregular exhibition of the torch light. But the 
schooner is precluded from urging this défense in the présent case, 
because the occasion for the torch light, and the supposed neces- 
sity of her change of course, were brought about, as I ând, not by 
any fault of the steamer, but from the fault of the schooner her- 
self, in the obscuration of her green light. In conséquence of this 
fault, the steamer was in no way to blâme for not seeing the 
schooner earlier, or for not sooner taking measures to keep ou+ of 
the way, and to avoid causing the alarm under Avhich the schooner 
acted in exhibiting the torch light and in changing her course. 
And as thèse acts were merely the results of the schooner's pre- 
vious fault, she cannot be exonerated therefor. The Elizabeth 
Jones, 112 U. S. 514, 5 Sup. Ct. Kep. 468; The Blue Jacket, 144 U. S. 
371, 391, 12 Sup. Ot. Eep. 711. 

From the thne the green light was visible, I flnd that the manage- 
ment of the steamer was without fault. It was apparently essen- 
tial that her heading should be changed to port. She made this 
change by stopping her engine, and putting her wheel hard a-star- 
board. Had she also. reversed at once, no such change of heading 
could hâve been made; because her starboard helm on reversai 
would hâve been inoperative; and a worse collision would un- 
doubtedly hâve foUowed. The situation was critical from the 
moment the green light was seen; and critical, as I must flnd, by 
the schooner's fault. It follows that the libel against the schooner 
must be sustained, and that against the steamship must be dis- 
missed. 

As respects the libel of Forster, for damages through the delay 
in delivery of the cargo of apples, there seems to be sufficient 
évidence of some damage. I must, therefore, allow a decree in his 
favor as against the Daylight, but with a dismissal as respects the 
Circassia. 

Decrees may be entered accordingly. 
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LAW et al. v. THE TRAVE. 

(District Court, S. D. New Yorli. AprU 7, 1803.) 

1. COLt-ISTON— FOG— Sl'EED— BnTERING FoG BaKK. 

A steamsliip entered a fog bank, and thereupon reduced her engines a 
half a dozon révolutions, bringing lier speed down from 16 to about 15 

'Reported by E. G. Benedict, Esq., of the New York bar. 
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knota The fog suddenly became dense, and -withtn a few minutes a sall- 
ing vessel was seen about a length ahead, with whlch the steamsMp col- 
lided. HM, ihat the steamship was In fault for not reduoing her speed 
at once, on entering the fog bank, to the moderate speed reqiiired by 
statute. 

3. Same— Mechantcal Fog Horn— Necbssity for Sparb Horn. 

A vessel Is not properly eqùlppcd at sea whlch has no spare niechanical 
fog hom. Hence, where a saUing vessel's mechanical fog horn had become 
eut of order,, and the vessel was run down in a fog while using an ordinary 
mouth hom as a substitute, and the évidence indicated that a mechanical 
fog horn might hâve glven seasonable waming, hdd, tliat she was in fault 
for improper fog signais. 

In Admiralty. Libel by William Law and others against the 
steamslxip Trave for collision. Decree for divided damages. 

Carver «& Blodgett and Mr. Putnam, for libelants. 
Shipman, Larocque & Choate, for claimants. 

BEOWN", District Judge. The above libel was flled by the owners 
of the British ship Fred. B. Taylor to recover their damages arising 
from collision with the North German Uoyd steamship Trave, in a 
dense fog some;240 miles to the eastward of Sandy Hook at about 
half past 6 in the morning, steamer's time, June 22, 1892, whereby 
the ship was eut in two and sunk. 

The steamer was outward bound, and on her usual course, going 
about due east. The ship was bound from Havre to New York. 
The wind was moderate from the W. S. W., and the ship was sailing 
upon her port tack, heading about N. W. She had been sailing 
for severàl days in fog, so as to be unable to take observations. 
The steamer, until about five minutes before collision, had clear 
weather, and was going at about full speed. A few niinutes before 
the collision the sky Segan to grow hazy; fog was eVidently appre- 
hended; two.df the lookout were called down from the crow's nest 
and stationed at the bow, as required in thick weather. Order s 
were given to close the compartments, and to the engineer to stand 
by, and a réduction of half a dozen révolutions of the engine was 
made, bringing the speed of the Trave to about 15 knots. The sun, 
from an hour' and a half tb two hours high, was still visible. The 
fog suddenly; became dense; withln two or three minutes after- 
wards the loom of the ship's sails was seen by the starboard lookout 
a couple of points on the starboard bow, and he immediately re- 
ported to the offlcer on the bridge, Àvho answerèd the lookout's re- 
port with a wave of the hand, and a little afterwards the ship's 
hom was heard. The steamer's engines were reversed as soon as 
possible and her helm was put hard aport, but without avail. Her 
stem struck the port side of the ship at an angle of about 80 de- 
grees between the main and mizzen chains, eut her in two and 
passed between the two parts of the wrèck, and disappeared in the 
fog. Some of the ship's crew were drowned; but most, including the 
master, were recovered from the wreek. 

1. I flnd it impossible, under décisions binding on this court, to 
acquit the steamer of the charge of légal fault in running at nearly 
full speed in thick fog. !No doubt the coming on of the fog was very 
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sudden ; but it was not so sudden but tbat lier speed could hâve be- 
come "moderate" had her oflficers chosen to give prompt orders to 
i'educe it to the moderate rate allowed by the régulations. The 
steamer, doubtless, had no notice of the ship's near présence, as she 
was invisible in the dense fog ahead; and no sound of the ship's 
horn was heard until after her sails were seen. The chances that 
she would meet a vessel so speedily near the very edge o£ the fog 
were no doubt small; but in not bringing her speed down at once 
on entering the fog, the steamer took ail the risk, and the attendant 
responsibility. A similar question was presented in this court in 
the case of The City of Alexandria, 31 Fed. Kep. 427, 431, in which it 
was held that the steamer running into a fog bank was bound, at 
her own risk, to hâve moderate speed as soon as she got into the fog, 
and to regulate her approach to a fog bank accordingly. Had this 
steamer slowed as soon as she got into the thick fog, there is no 
doubt that she would hâve cleared the ship, as she lacked only 100 
f eet of doing so, as it was. The question of what constitutes a moder- 
ate speed in a fog has been so often considered and adjudicated by 
the suprême court, that further discussion on that point hère would 
be inappropriate. The Nacoochee, 22 Fed. Kep. 855; Id., 137 U. S. 
330, 11 Sup. et. Eep. 122; The Normandie, 43 Fed. Eep. 151, 157; 
The Bolivia, 49 Fed. Eep. 169, 1 C. C. A. 221. 

2. The ship, however, must also be held in fault for not complying 
with article 12 of the new international régulations, which required 
that she should be provided with an efficient "fog horn to be sounded 
by a bellows or other mechanical means." The ship, on leaving 
Havre, had such a horn, provided with a piston for blowing it by me- 
chanical means ; but there was considérable fog on the voyage, and 
a few days before this collision the apparatus had got ont of order by 
the dérangement of some valve, and a horn blown by the mouth was 
thereafter used instead. 

The object of the new rule, which is as obligatory on sailing ves- 
sels as on steamers, (The Wyanoke, 40 Fed. Kep. 702 ; The Catalonia, 
43 Fed. Eep. 396; The Bolivia, 49 Fed. Eep. 169, 1 C. C. A. 221,) is 
manifestly for the purpose of securing louder and more penetrating 
blasts than eau be given by the mouth, in order that the présence of 
vessels in fog may be made known at a greater distance, and a bet- 
ter opportunity thereby be given to avoid collision. If, therefore, 
there is any obligation at ail upon a ship to make provision for the 
possible giving out of a single fog horn on the voyage, this obliga- 
tion is not satisfied by supplying a spare horn substantially différent 
from what the statute requires. I cannot doubt that the obligations 
of reasonablè prudence do require in a matter so essential to safe 
navigation upoii the Atlantic, as a fog horn for use during fog, that 
a spare horn should be provided to meet the liability to loss or de- 
rangement that may happen from various causes during the voyage. 
A ship that started across the Atlantic with no spare compass, chain, 
or tackle, would surely not be deemèd reasonably equipped fot the 
voyage; and she could not plead her lack of equipment in any of 
thèse respects as an excuse for noncompliance with the rules of nav- 
igation. It is the same with so iniportant an article as a fog horn; 
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and no substitute can he lawfully supplied substantially différent 
from wh.at the statute requires. I cannot f ollow The Chilian, 4 Asp. 
473. 

It is impossible to say that the lack of a mechanical fog horn in 
this case would bave made no différence. On the contrary, there is 
every probabiliiy that it might hâve made a différence sufficient to 
hâve avoided collision; for the last blast given happened to corne 
after the sails of the ship had been seen. At the previous blast, 
given probably a minute before, the steamer was too far away to 
hear it; whereas the blast of a mechanical fog horn, given at the 
same time, might very probably hâve been heard ; and the slowing 
of the steamer, which would naturally hâve been thereupon ordered 
a minute earlier, would certainly hâve avoided this collision. It is 
not incumbent, however, on the steamer to show that the use of a 
mechanical fog horn would hâve certainly prevented collision. The 
burden, upon noncompliance with the statute, is upon the faulty 
ship. She remains in fault uniess she can prove certainly that a 
compliance with the statute could not possibly hâve made any différ- 
ence; and this, as in the case of The Pennsylvania, 19 Wall. 125, 137, 
138, is impossible. The Bolivia, supra. 

The damages and costs must, therefore, be divided. A decree 
niay be entered accordingly, with an order of référence to compute 
the damage, if not agreed upon. 



THE HERCULES. 

HUBBELL et al. y. THE HERCULES. 

(Circuit Court, E. D. Michigan. April 8, 1893.) 

1. TowAGE— Négligence of Tow — Dkedge. 

A tag with two scows and a dredge in tow left Au Sable, Mich., at 9 
P. M., to cross Saginaw bay, tbere about 30 miles wlde. At the thne 
there was little or no breeze. At 11.30, when about halfway over, the 
captain of the dredge hailed the tug, and asked if it would not be better 
to tum back, but the tug's captain thought it as well to go on At this 
time there was a little sea on, but not of sueh a character as to indicate 
danger to tlie dredge. Between 1 and 2 o'clock the heavy crâne and 
dipper of the dredge brote their chaln fastenings, and rolled from slde 
to side. The tug hauled up into the wlnd, and in about an hour the crâne 
was seoured. At 3 o'clock the dredge suddenly sank. She was not well 
shaped to withstand any sêa at ail, and the weight of évidence tended 
to show that her sinking resulted from the straining of her bottom 
caused by ihe swinging of the crâne. The chains holding the crâne were 
three sixteenths of an inch in size. Neither sea nor wlnd was heavy at 
any time during the nlght Beld, that the sinking of the dredge was due 
to her tmseaworthy condition, and the Insecure fastening of the crâne, 
and that the tug was not at fault in not turuing back at the flrst hall. 

3. SAMB— BUEDEN OF Pboof. 

The burden was on the owners of the dredge to show that the sinking 
was due to the négligence of the tug. 

In Admiralty. Libel by Thomas M. Hubbell and George W. Skel- 
don against the tug Hercules, her engines, etc., for négligence caus- 
ing the loss of libelant's dredge while in tow of the Hercules. The 
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cause was certifled to this court because of the disqualiflcation of 
the district judge. Libel dismissed. 

F. H. Canfield, for libelants. 
J. W. Finney, for respondent. 

TAFT, Circuit Judge. The libel in this case was filed to recover 
the value of a dredge which the master of the tug Hercules under- 
took to tow, with a couple of dredge scows, from Au Sable to l'ort 
Huron. The dredge was sunk in crossing Saginaw bay, and the libel 
charges that the sinking was on account of the négligence of those 
in charge of the tug. The answer of the respondent dénies négli- 
gence, and the case turns on this issue. 

The libel was fUed in the district court, but because of the disqual- 
iflcation of Judge Swan, the district judge, who had been of counsel, 
the case was certifled to the circuit court, where the évidence already 
talœn before Judge Brown in the district court was presented, and 
the case argued before me. I called to my assistance, as assessors, 
two gentlemen who for many years had been captains in charge of 
steamers on the lake, and hâve advised with them in reaching my 
conclusion as to the effect of the évidence. 

It is not disputed that the tug, with her tow, left Au Sable, which 
is on the north side of Saginaw bay, at its mouth, some time after 
8 o'clock, and before 9, on the night of the 18th of August, 1888, and 
that when she left there was little or no breeze blowing. About 
half past 11, when the tug and her tow must hâve been about half- 
way across the mouth of the bay, which is there from 28 to 30 miles 
wide, the captain of the dredge boat hailed the captain of the tug, 
and asked him whether they would not better go back. The captain 
replied that they were halfway across; that he thought he might 
as well go on. They went on until between 1 and 2 o'clock, when the 
heavy crâne and dipper of the dredge, secured by chains, broke loose 
from its fastenings, and revolved from one side to the other of the 
dredge. The tug hauled up into the wind to give the men on the 
dredge time to secure the crâne. After about an hour the crâne 
was secured, and lashed with another chain, and the tug proceeded 
on its way, turning from its course across the mouth of the bay to a 
point a little inside the bay, called Port Austin. WTien about eight 
miles from Port Austin, at 3 o'clock in the morning, the men on the 
dredge whistled the danger signal. The tug rounded to, and suc- 
ceeded in taking oflf the men before the dredge sunk. The two 
scows were left in the lake, where they were picked up the next day, 
and the tug went on to Sand Beach, a point on the lake near the 
mouth of the bay. 

The claim of the libelants was that it was the duty of the master 
of the tug, when flrst hailed, to turn around, and go back; that it 
was négligence in him not to do so, and that, if he had done so, he 
might hâve safely brought the dredge back to Au Sable. This dé- 
pends on what the condition of the sea was at the time the sugges- 
tion came from the captain of the dredge. It is quite clear that for 
some time ont of Au Sable the sea was smooth, and I am of opinion 
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tHat the wëight of tlié ë-vidence is tliat while there was souie liltlé' 
sea on at the time of the flrst bail; at half past 11, it was not of sucb 
a character as to indicate danger to the dredge. Tlie captain of the 
dredge put the question to the captain of the tug in a merely sug- 
gestive way, to get his opinion, and did not request him, or direct 
him, to turn baclv. They wei'e then half way over, and, while it may 
be that, if they had turned back, they might hâve been able to reach 
smooth vi'ater more quickly than by going over, because of the pro- 
tection, which the high hills about Au Sable woùld furnish against 
the wind, this is by no means certain; and it could hardly be called 
négligence or want of good seamanship, in the captain of the tug, 
in not turning about then. It would seem, from the weight of the 
évidence, that the sea increased somewhat in roughness as they 
proceeded towards the other side, but that it was by no means a 
heavy sea. It was merely a fresh breeze, which roUed the dredge a 
good deal because of its peculiar shape and construction. It had 
a flat bottom, shallow huU, with open hatchways, and was not 
particularly well shaped to withstand any sea at ail. The évidence 
of the men at the life-saving station on the south side of Saginaw 
bay, and the daily officiai record, is quite strong évidence that there 
was nothing like a heavy wind blowing on the bay that night. The 
waves ran high enough, doubtless, to shake the dredge considerably ; 
but if she had been a staunch boat, and if the accident to which I 
am about to allude had not happened, she would probably hâve stood 
any sea that was running that night, and would hâve been brought 
safely into port on the other side. 

The crâne used in operating the dredge consisted of two beams at 
right angles, making an L, the upright part of which was about 
18 feet long, with its lower end pivoted to the deck of the dredge so 
as to permit the horizontal part, reaching ont over the bow some 
20 feet, to swing radially about the upright beam as a center. At 
the end of this beam was suspended or lashed a dipper weighing 
1,200 pounds. The horizontal swinging arm of the crâne was fas- 
tened by two chains, from 18 tO 20 feet long, Connecting the anchor 
posts with the end of the crâne. Thèse chains were three sixteenths 
of an inch in size, and the moment the dredge began to roll the strain 
on each end of the chains became very great. The assessors in- 
form me, and the évidence is conflrmatory of their view, that a 
three-sixteenths inch chain, for such a purpose, was whoUy inadé- 
quate, and that it was négligence on the part of the dredge owner 
so insufflçiently to secure the crâne. The assessors state that, in 
tlieir opinion, the revolving from side to side of the heavy arm and 
dipper, in waves of any size at ail, would tend to lift the other end 
of the dredge out of the water, and bring it down again with pound- 
ing force, so as to subject the bottom planking oï the huU of the 
dredge boat to a great strain, and that if the boat were old, and 
not strong, the strain might easUy spring the bottom open, and 
allow the water to corne through, and sink the dredge. The weight 
of the évidence shows that the sinking of the dredge was quite 
sudden, that it followed immediately the danger whistles, and that 
it was with considérable difflculty that the people were taken off. 



THE HOBERT EOBINSON. 123 

There is some évidence tending to show that the captain of the 
dredge — one of the complainants — ^stated that the sinking was very 
sudden, and that the probable cause of it was a springing or strain- 
ing of the bottom boards of the dredge. While the admission is not 
provea with suificient strength of évidence to justify the court, with 
that alpne, in reaching the conclusion that this is the explanation, 
other circumstances which are brought out in the évidence, taken 
together with the statement, conflrm me in the view that the sink- 
ing of the dredge would not hâve occurred but for the négligent 
weakness of the chains securing the crâne, and the old and unsea- 
worthy condition of the huU of the dredge. The burden is upon 
the libelants to show that the sinking occurred through the négli- 
gence of the respondent, and I am quite clear that this burden has 
not been sustained. In this conclusion the assessors agrée with 
me. 

The libel will therefore be dismissed. 



THE ROBERT ROBINSON. 

THE FANNY P. SKEBR. YERTON v. THE ROBERT ROBINSON et al. 
DEVENDORPP v. SAME/ 

(District Court, S. B. New York. Aprll, 1893.) 

CoLLisioK— Steam Vessels Crossing — Towing Liqhts — Long Hawser— Dé- 
tective LOOKOUÏ. 

The tug S., bound out of the Bast river to Gowanus, at night, with two 
canal beats alongside, met the tug R., with a scow astern on a hawser 
of about 75 fathoms. The courses of the two vessels were crosshig from 
two to three points, .ind, the R. being a little on the port bow of the S., 
the latter gave one whistle to indicate that she would pas.s under the stem 
of the R., to which the latter replied with one whistle. On conflicting testi- 
mony, hdd, that the weight of évidence indicated one of the R.'s vertical 
lights was not burning when the signais were exchanged. The tugs passed 
each other 200 to 400 feet distant, but the S. did not perçoive the scow 
until it was witbin 100 to 200 feet, when she stopped and backed, but tho 
scow colUded with and saiik the two canal boats. The collision occurred 
a few hundred yards below Et William on Govemor's island. Hehi, that 
the R. was in fault for failing to exhibit towing lights, and also for mis- 
leading the S. by towing the scow on a long hawser in that neighborhood, 
when the évidence showed that it is customary to shorten hawsers to 
about 100 feet. But as the night was moonlight, and the scow stood 12 to 
15 feet above the water, and, inoreover, was exhibiting lights, held, also, 
that she should hâve been observed in season by the S., which, for failing 
to do so, was also in fault 

In Admiralty. Libels filed respectively by Peter Yerton and Al- 
fred Devendorff against the tug Eobert Robinson and Scow Xo. 5, 
and the tug Tanny P. Skeer, to recover damages for a collision. De- 
crees against both tugs, but dismissing the libels as to the scow. 

Alexander Cameron, for libelants. 
Carpenter & Mosher, for the Skeer. 
Benedict & Benedict, for the Eobinson. 

'Reported by E. G. Benedict, Esg., of the New York bar. 
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BEOWÎS', District Judge. The above libelants were the owners 
respfectivèly of the canal boats Jones and Mulhare, which, at aboat 
2 A. M. of October 15, 1891, were sunk a few hundred yards below 
Fort WUliam, abreast of Governor's island, through collision with 
Scow No. 5, which. was in tow of the tug Eobinson. The canal boats 
were in tow alongside of the tug Skeer, and bound from Mor- 
ris' dock to Gowanus. The Eobinson was towing the scow up 
the bay upon a hawser of about 75 fathoms. When the Skeer 
had approached the Eobinson within about a quarter of a mile, 
she gave her a signal of one whist) e, indicating that she would 
go under the Eobinson's stern, to which the Eobinson answered 
with one whistle. The Eobinson was a little on the port bow 
of the Skeer, and their courses were crossing, probably from 
two to three points. That is to be inferred, not merely from the tes- 
timony and the diagrams, but from the fact that the Skeer and the 
Eobinson passed each other from 200 to 400 feet distant; and never- 
theless, in going not over a hundred yards, the Skeer brought her 
boats in collision with the scow, which, according to the testimony, 
was directly behind the Eobinson, and in line with her course. The 
two canal boats projected considerably ahead of the Skeer; and the 
scow, coming somewhat crosswise, flrst struck the starboard boat 
on her bow, and then passing on, ran into the port boat, causing 
both to sink in a few moments. The Skeer backed away from be- 
tween them unharmed. 

The flrst and principal point of controversy in the case is, whether 
at the time of the exchange of whistles, the Eobinson exhibited two 
white vertical lights, as required by the rules, to indicate a tow, or 
only one white light, as three witnesses for the Skeer expressly tes- 
tify. The master of the Eobinson, on the other hand, testifles that 
on giving his answering whistle, he turned to look at his pôle lights 
and saw both burning brightly. Two or three other witnesses for 
the Eobinson testify to observing both vertical lights not long before 
the collision. The shock of collision parted the hawser of the Robin- 
son and broke one of the pôle halyards. There is no doubt that inrue- 
diately after the collision only one staff light was burning. For the 
Eobinson it is claimed that the shock of collision extinguished one 
of the lights; that ùntil then, both vertical lights were burning; 
and that the witnesses for the Skeer misapply the time when the sec- 
ond pôle light went out. 

The contradictions on this point are extremely embarrassintr, and 
I bave found it difftcult to arrive at any very satisfactorv opinion. 
From the testimony, however, which Mr. Littlefleld, the master of the 
Eobinson, gives as to the conversation between him and Capt. Kelly 
just after the collision, as to the absence of one of the two vertical 
lights, as well as from the testimony of other witnesses, there can 
be no doubt that the charge was made against him at that time that 
he had not had the proper lights to indicate a tow; and it is difficult 
to suppose that that charge would hâve been willfuUy and falsely 
trumped up within a few moments of the collision, as it must bave 
been, if the pilot and the mate of the Skeer had seen two pôle lights 
instead of one. They had noticed the Eobinson at a sufificient dis- 
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tance; each was showing to the other her red ligbt, and the offlcers 
of the Skeer were the flrat to give proper signais to indicate that she 
would go under the Eobinson's stem. It seems scarcely crédible, 
therefore, that they should not hâve noticed the two staff lights of 
the Eobinson, if at that time two had been showing; nor, if they had 
noticed two, that they shonld a few moments afterwards hâve 
charged the master of the Skeer with having but one. Their testi- 
mony is conflrmed by the man on the Jones, who came on deck 
when the scow was only 100 feet away, and is quite positive that 
there was but a single pôle light then burning. A rigid cross- 
examination seems to me to hâve been well supported by him, and 
I do not think it is shown that he was not in a position to see the 
tug and her staff lights before collision. It is, however, possible in 
his case that the time of noticing the pôle light may hâve been trans- 
posed. 

I do not attach very much weight to the testimony of several of 
the witnesses for the Eobinson, who think they saw the two pôle 
lights shortly before collision. They had no duty in regard to it; 
and there was nothing to call their attention to it. The pilot and 
mate of the Skeer, on the other hand, were navigating in référence to 
the Eobinson, as their original whistle to her shows, and designed 
to go under her stern ; and from the time she was first seen by them 
until they passed from 200 to 400 feet abreast of her, there was 
abundant opportunity to see the lights she carried; and as the Skeer 
was Crossing the Eof)inson's course under her stern, it seems to be, 
as above stated, incredible that they should not hâve paid sufflcient 
attention to see whether she indicated a tow or not, or should not 
hâve seen both the staff lights, if they were properly burning. Upon 
thèse circumstances and the testimony, therefore, it seems to me that 
the weight of probability is in f avor of the Skeer. 

In one other regard I think the Eobinson ought, also, to be held in 
fault; namely, for the unusual length of hawser which she was using 
for the scow in that situation. The évidence leaves no doubt that it 
was customary, in towing light scows up the bay, to shorten the 
hawser to about 100 feet ofl Eed Hook, or in that neighborhood. 
This was expeeted by the men on board the Eobinson that niglit; 
and they were in attendance for that purpose, as appears from their 
testimony; but it was not shortened. The Skeer crossed the Eobin- 
son's course about 400 feet astern of her, and this was twice the dis- 
tance of an ordinarj' scow-tow upon a hawser in that région. The 
scow was not seen by the Skeer until within one or two hundred feet 
of her, when orders to reverse were immediately giA-en, but too late. 
There is no doubt that the Skeer was misled, or misunderstood the 
situation. An unusual length of hawser would contribute to mis- 
lead her, even if there had been two staff lights, and thèse lights had 
been seen. The unusually long hawser might account for the colli- 
sion, even if the story of the Skeer in regard to the lights was held 
to be a fabrication; that is to say, if both lights had been burning, 
and had been seen by the pilot and mate of the Skeer, since they 
might hâve supposed that they went a sufficient distance astej7î to 
avoid any stern tow of the Eobinson. But this seems hardly crédible 
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upon such a rnoonlight night. iFpi; the Skeer passed the Robinson 
near enough to see_whether the tow, wMch two pôle lights would 
hâve indicated, wàs alongside, or was astern; and it being plain 
enough that no tow was alongside, it must hâve been looked for 
.astern. So that if two lights had been visible and seen, it does not 
seem crédible that the collision should hâve taken place. I thiDk 
the Eobinson iniist, therefore, be held in fault both for failure to 
display propec staff lights, and fojc the unusual length of hawser. 

The Skeer must, also, be held in fault for lack of vigilance in ob- 
serving the scow. She was not only a large object some 12 or 15 feet 
oui of water, easUy seen on such a moonlight night, even without 
lights, in ample timie to avoid her j but the évidence also leaves no 
^ssible doubt that; she had white, lights displayed and visible, to 
wiiich no attention w^s given until the Skeer had approached within 
100 or 200 feet of her. ISTo doubt ^he fact that the scow was moving 
through the water, distinguishes the case somewhat from that of 
running into a similar boat at anchor; but the failure to observe her 
altogether until she was so near, deprives the Skeer of any défense 
on that ground, since it whoUy fails to meet her négligence in obser- 
vation, with which I must hold her chargeable.. The nonobservance 
■of the ecow evidently contributed, to the collision; and each must, 
therefore, contribute to the loss. Ko fault is proved against the 
scow. The libelants are each, therefore, entitled to a decree against 
the Robinson and the Skeer ; and the libel as respects the scow must 
be dismissed. Decrees accordingly. 



THE LIME ROCK." 

DONELLY et al. v. THE LIME ROCK. 

(District Court, S. D. New York. Mardi 30, 1893.) 

'Collision with Bdlkhead — Moving Vessel fhom Berth — Necessity fok 
Caution. 

The steamboat E. was moored alongsiae a bulMieâd in Gowanus creelc, 
and outside ol and moored to her was libelants' canal boat A. ïlie steam 
llghter L. II., désirons of reacliing her bertli, wliicli tlie E. was occupying, 
put lier bow against tlie stern of tlie E., and puslied lier forward; libelants' 
canal boat accompanying her. The forward motion, however, parted the 
canal boat's stern Une to the E., and when the latter was checked tlie canal 
boat ran ahead, and into the bulkhead, receiving in.iuries from which she 
sank. The claimants denied that the canal boat struck the dock at ail, and 
averred that the accident must liave been caused by a floating log. Hchl, 
that the weight of évidence sustained the libelants' contention, and that, 
whlle the L. K. had the riglit to move the canal boat in order to reach her 
berth, she was bound to do so In a way to avoid accident, and was liable 
for her failure to use reasonable précautions. 

In Admiralty. Libel for daniage to canal boat by pushing her 
against a bullihead. Decree for libelants. 

Hyland & Zabriskie, for libelants. 
Benedict & Benedict, for claimants. 

"Keported by E. G. Benedict, Esq., of the New York bar. 
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BROWN, District Judge. On the afteraoon of May 10, 1892, tlie 
steam lighter Lime Rock, desirous of obtainîng a berth occupied by 
the Enterprise and the libelants' canal boat Alpha, moored outside of 
her along the bulkhead in Gowanus creek, shoved those two boats 
up the creek by pushing against the stem of the Enterprise. As a 
conséquence of moving them in that way, the Alpha's stern Une to 
the Enterprise was parted, and the Alpha, after flrst dropping back 
alongside the Enterprise more or less, ran ahead again when the 
latter was checked, until, as the libelants allège, she struck the 
bulkhead and knocked a hole in her bow, from which she sank in 
a few minutes. The above libel was flled to recover the damages. 

The claimants contend that the Lime Rock did not touch the 
Alpha, and that the Alpha did not hit the bulkhead; and they 
suggest that the hole knocked in her bow some two or three feet 
above her bottom, may hâve been caused by running against some 
sunken water-logged timber, such as, it is said, lias been occasion- 
ally found in that région. The Alpha was loaded and deep in the 
water, and her rail was about six feet below the deck of the Enter- 
prise. Two witnesses testify that the canal boat did hit the dock. 
A very intelligent lad who was standing on the stringpiece of the 
bulkhead, watching the maneurer, and was within about 50 feet 
of the canal boat, says that the blow shook ail the bulkhead, and 
the two others say they felt the shock. Several witnesses for the 
claimants testify positively that the canal boat did not come in con- 
tact with the dock. But the master of the Lime Rock had his at- 
tention otherwise occupied, and others of them plainly were not in 
a position to see whether she did strike or not; it is doubtf ul whether 
the rest were giving any spécial attention to that point. I am 
inclined to believe the libelants' witnesses rather than those who 
did not see the contact. The bow was broken in and no other 
probable explanation is given. The mère possibility of a sunken 
îog without any évidence of its présence, is not enough to overcome 
this strong corroboration of the libelants' witnesses. I cannot 
give much weight to the argument that such a contact was ini- 
l)0ssible, from the position and the Unes of the Alpha, because I do 
not think there is any certainty whatsoever with regard to the 
data on which the argument is ifounded. Tlie bow Une may hâve 
parted or rendered, and the distance the stern swung off is uncer- 
tain. The chief opposing circumstance is the statement that the 
bow Une did not part, though that is not at ail certain; evidently 
not much attention was paid to it. But even if it did not part, 
it may easily hâve rendered suiïiciently to admit the contact with 
the bulkhead, and such rendering is a common occurrence. 

As regards one circumstance, moreover, to which several of the 
claimants' witnesses testify very positively, it seems to me most 
probable that they are mistaken; viz.: in their statement that 
the Lime Rock's stem pushed inside of the rudder post of the Enter- 
prise, i. e. between that and the bulkhead. Considering that tlie 
Lime Rock was five feet wider than the Enterprise, and that the 
latter lay right alongside the dock, even if the stem and the rudder 
post were only six inches across, the Lime Rock could not hâve put 
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her stem on the port side of tlie rudder post, tliat îs, on tlxe side 
towards the bulkhead, without thrusting lier stem at least three 
feet out of the line of the bulkhead; and her pushing in such a posi- 
tion would be improbable, since it would be pushing the quarter 
of the Enterprise against the dock. I hâve no doubt that the wit- 
nesses hâve reversed the position of the tUler and the blade of the 
rudder about which they testify; that at flrst it was the tiller which 
was towards the bulkhead, and that the Enterprise began to push 
on the blade at least three feet to starboard of the rudder post; 
that she then backed untn the tiller was put to starboard and the 
blade turned towards the dock out of the way of the tug's stem, 
and that the Lime Eock then put her stem in its natural position 
for pushing the Enterprise, namely, at least three feet to starboard 
of the rudder post, and very likely somewhat more than that. In 
that position in shoving up the Enterprise, the Alpha would neces- 
sarily drop astem, as one of the claimants' witnesses says she did. 
No confidence is to be placed in the estimâtes of the number of feet 
of the various changes. If the stern lead of the Alpha's line was 
at first considérable, she would certainly hâve dropped back suiB- 
cient to encounter the port bow of the Lime Eock, and in that way 
her stern would be swung off by direct contact with the Lime Eock; 
and despite the testimony of the défendants' witnesses to the con- 
trary, I hâve little doubt that is what happened. It is imma- 
terial, however, whether that be so or not; for ail the witnesses 
agrée that while moving up, the Alpha's stern did swing ofE con- 
siderably, and when the forward motion of the Enterprise was 
checked, and no attention paid to the deeply-loaded Alpha, she would 
necessarily move forward again, as the évidence shows she did, until 
her way was checked. There is no évidence that her stem did not 
swing out enough to enable her bow to reach the dock. 

The claimants, doubtless, had a right to move the Alpha away to get 
at their own berth; but in doing so they were bound to use reason- 
able précautions against accident. There were three modes of pro- 
cédure, either of which would hâve been proper and sufflcient ; viz. : 
to go alongside of the Alpha; or, if pushing was reSorted to, then 
either to hâve the Alpha made fast by lines running both ways to 
the Enterprise, or if not that, then by having a man to tend the 
lines of the Alpha and render them properly, as was done on the 
Enterprise, to prevent sudden breaking. Eeasonable care required 
one of thèse things to be done. I do not perceive any fault on the 
part of the libelants' boat. I must, therefore, aUow a decree for 
the libelants, with costs. 
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WALKBR 6t al. v. EIOHARDS et al. 
(Circuit Court, D. Minnesota. April 13, 1893.) 

1. Removal of Causes— Sufficibnct of Pétition— TJnkno-wn Défendants. 
In an action against known and miknown défendants to détermine ad- 
verse claims, if tlie lînown défendants be served with. process, they cannot 
be requlred to delay an application for removal of the suit until persons 
untao-^vn, who might claim some interest in the matter in controversy, 
shaU be served, and join in the application. 

3. Same- "Paktt Défendant." 

A party défendant to an action, vfithin tlie meaning of the removal act, 
is oiie who is namod as such, and appears in the record as a défendant, 
at the time the right of removal exists. 

3. Same — Action to Détermine Advehsb Claims— Fedbhal Question. 

A pétition for removal of an action to detennine adverse claims alleged 
that the lands in controversy were entered by persons under the United 
States laws as a "soldier's additional homestead," and that each of thèse 
persons executed an instrument assigning his right prior to doing any of 
the acts or things required by the laws of the United States to be done 
and perfonned in order to perfect their rights, and alienating such lands 
contrary to law; that plaintifïs' title is whoUy derived through such void 
instruments; that the land remained thereafter a part of the public lands, 
siAject to entry; and that défendants' title is derived through original 
entry men holding under United States patent. Hdd that, as the validity 
of such transfer dépends upon a construction of the fédéral laws, the ipeti- 
tion showed a fédéral question in controversy, and that a motion to 
remand must be denied. 

At Law. Action by Thomas B. Walker and Healey G. Akeley 
against Benjamin B. Eickards, Azro T. Crossly, and otliers. Heard 
on motion to remand to state court. Denied. 

Statement by NELSON, District Judge: 

This suit was commenced in the state court to détermine adverse claims, 
and pursuant to the statute of tlie state of Minnesota. AU unknown as weU 
as certain known persons are made défendants. ïhe défendants named upon 
whom the summons was served filed their pétition for removal under the act 
of 1887, claimlng that the suit was one arising under the constitution and 
laws of the United States, and it was removed to this court. At the time of 
the removal no publication of the summons was made in order to bind and 
eonclude bj' the decroe unlinown persons who claimed any riglit, title to, or 
interest in the pr(\perty in controversy. A motion is now mado by the platu- 
tiffs to remand for the following reasons: First. Because ail tlie défendants 
m said action did not join in the pétition or application for removal from the 
state court, and no separable controversy is alleged or clahned between plain- 
tiffs and the défendants who petitioned for removal. Second. Because the 
pétition for removal is not sufflcient in law to entitle the défendants Richards 
and Crossly to a removal. Third. Because the pétition does not state any 
fact or f acts that show, or tend to show, to the court, or from which the court 
can see, that any fédéral question is involved in the controversy, or tliat the 
décision of the cïise must or will dépend in any degi'ee upon the right con- 
struction of any law of the United States. 

Wilson & Van Derlip, for plaintiffs. 
Twomey & Morris, for défendants. 

NELSON, District Judge, (after stating tbe facts.) The flrst rea- 
son assigned is not tenable. The défendants in court by name, 
served with process, were not required to delay the application 

v.55F.no.2 — 9 
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for a removal of tlie suit, until persons unl^nown, wlio miglit claim 
some right, title, estate, or interest in tlie controversy, were serv^ed. 
Such. delay would hiâVé proveii fatal to tlie right given them by 
the statut e. The right of.remoA'al is given to known défendants, — 
such as are made défendants by name, and served with process, or 
voluntarily appear. Thé two petitioners are ail the known de- 
fendants to the controversy at the time the pétition for removal 
of the suit was filed. A party défendant to an action, within the 
meaning of the removal act, is one who is named as such, and 
appears in the record as a défendant at the time the right of a re- 
moval exists. . 

Again, when it is sought to remove a suit on the ground tliat 
it is one arising under the laws of tlie United States, it niust 
appear from the pétition for removal and pleadings that tliere is 
a question actually involved in the suit depending for its détermi- 
nation upon a correct construction of a law of the United States, 
and the facts averred in the pleadings or in the said pétition 
must show what the question is, and how it will arise. The allé- 
gations in the pétition are that the lands mentioned in the com- 
plaint and claimed to be owned by the plaintiffs were entered by 
parties under and pursuant to titlé 32, c. 5, Eev. St. U. S., and for 
a soldier's additional homestead; that prior to thèse entries each 
of the parties, and his wife joining, executed and delivered an in- 
strument in writing, which was made, executed, delivered, and re- 
ceived by the respective parties thereto for the sole purjwse and 
with the intent of selling, assigning, and transferring the right 
of the party executing the same to an additional homestead con- 
ferred upon him by and under the laws of the United States, 
and particularly under title 32, c. 5, aforesaid, prior to doing or 
performing any of the acts or things required to be done and 
performed under said law, and for the purpose of alienating the 
several tracts of land described, contrary to and in violation of the 
laws of the United States; that the instruments were, and each 
of them was, intended, and each on its face purports, to alienate 
the right of the party executing the same under the laws of the 
United States aforesaid, and that said instruments are void un- 
der the United States laws; that the lands are a part of the pub- 
lic lands of the United States, and subject to entry under tlie 
laws aforesaid, and that plaintiffs' title is whoUy derived through 
said instruments, and the défendants' title is derived directly from 
the original entry men, by deed duly executed; that each of said 
entry men received a patent from the United States for the lands 
entered by him. Upon the facts thus set forth it is claimed 
that if the instruments alleged to be given for the sole purpose 
of selling and transferring the right of the parties thereto to 
lands under title 32, c. 5, are valid, the plaintiffs are entitled to 
a decree quieting their title. On the other hand, if they were 
made in violation of the United States laws, and are void, they 
cannot avait as against the défendants' title, derived from the 
original entry men. The décision of this question dépends on 
the construction of title 32, c. 5, Rev. St. U. S., and is a fédéral ques- 
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tion. The second and third grounds urged against the motion to 
remand are hot tenable, in my opinion, and must be overruled. It 
is so ordered. 

NOTE. Plaintiffs' motion to remand in tlie case of the Eed River Lumber 
Company against Benjamin B. Richards et al. is âlso overruled. 



VENXSYLVANIA CO. FOR INSURANCE ON LIVES AND FOR GRANT- 
ING ANNUITIES v. JACKSONVILLE, ï. & K. W. RY. CO. et al., (AMERI- 
CAN CONSTRUCTION CO., Intervener.)' 

(Circuit Court of Appeals, Piftli Circuit. Jamiaiy 10, 1893.) 

No. 78. 

1. ApPEAI. — TkAXSORIPT— AUTHBKTICATION. 

Rule 14 of tlie circuit court of appeals for tlio flflli circuit requires "a 
true copy of the record, bill of exceptions, fissisnmeiit of error.s, and ail 
proceedings in the case" (47 Fe<l. Rep. vii.) to be sent up on appeal. Held, 
that an authentication stating "that tlie foregoing is a true, full, and com- 
plète transcript of ail the papers, orders, and decrees froni the files and 
records of my office" is sufficient, l)ut, to be strictly accurate, the authen- 
tication should follow the language of the rule. 

2. Railiioad Compantes — Bonds and Mortgages — î^ORECLOstJiiE— Collustok. 

Where a railroad company is sned by a few luinority stoclvliolders, and 
a receiver is aslied, which suit is opposed by a great ma.jority of s'toclv- 
holders, It is perfectly proper for the mortgage bondliolders, upou default 
in the payment of their bonds, to institute a foreclosure suit, and liave a 
receiver appointed, and thus to control any litigation whicli miglit witli- 
draw from tlie oori)o ration the mortgaged propcrty; and it is not fraudu- 
lent or collusive for the ofiicers of the corporation to admit the trutlt of the 
allégations of the bondliolders' bill. 

3. Appeal to Cikcuit Coukt op Appeals — Ikterlocuïory Ordek — In,iunc- 

TIOK. 

Where, on the motion of an intervencM-, tlie proceedings in an equity 
case in the United States circuit court are stayed, and a receivership va- 
cated until the further order of tlie court, tliis is an incerlocutory order 
granting an injmiction, vvitliin tlie meaning of section 7 of the aot of Mardi 
o, 1891, wliicli allows an appeal in such case to the circuit court of ap- 
peals. 

4. Sam B— Intervention— Stat of Phoceedings. 

A stockholder who has brought suit against the corporation, asking to 
hâve a receiver appointed., cannot, by interveniug in a subséquent suit 
by the mortgage bondholders asliiiig a foreclosure and tlie appoiiitment 
of a receiver, hâve such suit stayed mitil tlie stockholders' suit is ûvst 
determined, unless the case is an extraoïxlinary one, and such a proceed- 
ing is justlfied within soimd judicial discrétion. 

Appeal from the Circuit Court of the United States for tlie Xorth- 
ern District of Florida. 

In Equity. Suit by the Pennsylvania Company for Insurance on 
Lives and for Granting Annuities against the Jacksonville, Tampa 
& Key West Eailway Company to foreclose a mortgage. The Amer- 
ican Construction Company filed a pétition of intervention, praying 
that the temporary order appointing a receiver be set aside, and 
that ail further proceedings in the suit be stayed. The circuit 

'Eehearing denied January 30, 1893. 
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court granted tlie pétition, and stayed tlie proceedings until further 
order. Complainant appeals. Eeversed. 

E. H. Farrar, B. F. Jonas, E. B. Kruttschnitt, John W. Simpson, 
Eichard H. Leggett, and Geo. F. Baer, for appellant. 
H. Bisbee and Wm. Wirt Howe, for appellee. 

Before PAEDEE and McCOEJVnCK, Circuit Judges, and LOCKEj 
District Judge. 

McCOEMICK, Circuit Judge. The appellee, the American Con- 
struction Company, moves to dismiss this appeal on tke foUowing 
grounds: (1) Because there is no properly authenticated transcript 
of th.e record flled in this court, as required by the rules thereof . (2) 
Because this court has no jurisdiction to entertain the appeal from 
the order appealed from. (3) Because it appears from the papers 
and pleadings on ffle in this court that the suit is a coUusive one 
between the appellant and the défendant railway company. The 
language of the authentication in this case is "that the foregoing 
is a true, f ull, and complète transcript of ail the papers, orders, and 
d(!crees ♦ * * from the files and records of my ofiflce." Section 
997 of the Eevised Statutes of the United States requires "an au- 
thenticated transcript of the record;" rule 8 of the suprême court 
directs "a true copy of the record and of ail the proceedings in the 
cause" to be transmitted; and our rule 14 requires "a true copy of 
the record, biU of exceptions, assignment of errors, and ail proceed- 
ings in the case." There is in this case no suggestion of a diminu- 
tion of îhe record, and an examination of the record discovers on its 
face no indication that it is incomplète. AU the papers, orders, and 
decrees filed and entered in the clerk's office in the given case would 
seem to embrace the ■whole record. It is true that papers may be 
filed that are not so marked, and may be so marked, though not 
properly a part of the files. 

The objection hère, though gênerai in its terms, cannot be that 
the clerk has sent up too much, and it is difflcult to conçoive what 
lie can hare omitted when he has sent us "a true, full, and complète 
transcript of ail the papers, orders, and decrees" in the given case. 
It may be well to impress on clerks of the trial courts that in the 
absence of a controlling stipulation by the parties, or written in- 
structions from the plaintiff in error or appellant flled in the case, 
transcripts in cases of appeal or writs of error should meet the re- 
quirements of our rule 14, and their certiflcates of authentication 
follow the language of our rule, and shOw that the transcript trans- 
mitled is "a true copy of the record, bill of exceptions, assignment 
of errors, and ail proceedings in the case." 

On the 23d July, 1892, the appellant, the Pennsylvania Company 
for Insurance on Lives and for Cranting Annuities, exhibited its 
bill of complaint to the circuit court for the northern district of 
Florida, sliowtng that it was the trustée in a Consolidated mortgage 
made by the Jacksonville, Tampa & Key West Railway Company, 
a corporation created and existing under the laws of Florida, on 
about 200 miles of road, with its equipment, and other property de- 
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scribed in tlie mortgage, to secure an issue of 4,000 bonds of the de- 
noniinalion of |1,000 each. Said railway company was the sole 
défendant in tlie Mil. It was sliown to be a consolidation of three 
other constituent corporations, each of which had constructed and 
owned a poiiion of its railroad and other property, and had placed 
a lirst niorlgage on its respective portions, which was stïll outstand- 
ing and binding, and ail aggregating |2,216,000; that 4,000 of Con- 
solidated boTjds were issued under the said Consolidated mortgage, 
and that «,£10 of said 4,000 were retained by said trustée to retire 
said flrst mortgage bonds; that the interest on thèse 2,216 bonds had 
been duly paid, and the interest on the ârst mortgage bonds of the 
constituent companies duly protected; that the remaining 1,784 of 
ths said Consolidated bonds had been issued, and sold in part and 
hjpothecntcd in part to pay and secure the floating indebtedness 
of the défendant railway; that, on a large number of thèse, three in- 
stallments of interest had matured, and payment had been de- 
manded at the proper office and payment refused; that by the ternis 
of said mortgage such continued refusai to pay interest put said 
railway in dei'ault, and authorized said trustée to proceed to fore- 
close said mortgage; that a number of the holders of said bonds 
and interest coupons had in writing requested said trustée to ask a 
fori-c.Josure of said mortgage; that, besides the Consolidated bonds 
aforesaid and the said bonds of the constituent companies, the de- 
fendant railway company had outstanding certain bonds known as 
its collatéral trust bonds, aggregating |3, 673,000, which are in- 
adequately secured by the pledge or deposit of certain bonds and 
stock of the Florida Southern Company; that an installment of in- 
terest on thèse collatéral trust bonds, amounting to |73,400, will 
become payable August 1, 1892, which the défendant railway com- 
pany is unable to pay, and on which it must make default; that, by 
the terms of the pledge agreement securing said collatéral trust 
bonds, the trustée thereunder will become entitled to déclare the 
whole principal sum of said bonds due and payable, and to fore- 
close the lien of said pledge, and to enter judgment against the said 
défendant railway company for any deficiency that may remain 
unpaid upon the said bonds; that the floating indebtedness amounts 
to more than |1,800,000, of which between $300,000 and |400,000 
is unsecured, and the reniainder is secured by the pledge as col- 
latéral of certain of said consolidated mortgage bonds, of which in- 
debtedness a large part is now due, and another large part is due 
and payable upon demand; that interest upon a large part of said 
indebtedness is long past due, and that the défendant railway com- 
pany cannot pay eitlier said interest or the said overdue principal; 
that the property covered by said mortgage to complainant is inadé- 
quate security for the bonds issued thereunder; that said défendant 
railway company is insolvent; tliat to protect the riglits of com- 
plainant and of said bondholders and other creditors, and to pré- 
serve and keep together the property of the défendant railway com- 
pany, so that its duty to the public as a common carrier may be 
duly jtei'formed, a receiver ought to be fortbwith appointed of ail 
the property, rights, and franchises covered by said consolidated 
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mortgage. The prayer is for foreclosure subject to the prier liens, 
for a receiver, and for gênerai relief. 

This bill, and afiidavit of Charles C. Deming, vice président of tlie 
défendant company, supporting its allégations, and the consent of 
the défendant company to its being exhibited, and admission of the 
truth of the allégations of the bill expressed by its solieitor, A. H. 
Joline, Esq., there personally présent, being exhibited to one of the 
judges of said circuit court on the said 23d day of July, 1892, a pre- 
liminary decree was passed granting the receivership as prayed for; 
and, the parties uniting in the request that, "if the said application 
be granted, Robert B. Cable, Esq,, be named as snch receiver," said 
Cable wasappointed with the réservation that the said appointment 
of Robert B, Cable, Esq., as receiver is provisional to the extent that 
any person or party having an interest in the property of the de- 
fendant railway company may show cause within 30 days from date 
of said order why the said appointment should not be conflrmed. 
The appointment was also made so far provisional as not to affect 
or forestall any action the court or any of its judges may hereafter 
see proper to take on any bill theretofore filed in said court against 
said railroad company, wherein prayer had also been made for a re- 
ceivership. 

On July 27, 1892, said receiver, Robert B. Cable, took the oath 
as such receiver. On July 28, 1892, the appellee, the American 
Construction Company, presented its pétition of intervention in 
this case to another of the judges of said circuit court, showing that 
it had on July 6, 1892, exhibited its bill in said court against the 
défendant railway company and ol.her parties, with exhibits and 
afifidavits, to which it prayed refei'ence as often and fuUy as neces- 
sary, in which bill it had asked for a receivership, injunction, and 
appropriate ultimate relief ; that a temporary restraining order had 
been granted as prayed for by said intervener in its said bill, and the 
défendant company was ordered to show cause on or before the 
llth day of said month why the receivership, as prayed for by it, 
should not be granted; that on the said llth day of July, 1892, the 
said railway company moved the court for further time to prépare 
to show cause why a receiver should not be appointed, represent- 
ing that it could show good cause; that on such représentation the 
time was extended to the 28th day of July, 1892; that afterwards, 
to wit, on the 23d day of said month, the défendant raihvay com- 
pany, by collusion with the complainant herein, imposed on the 
judge making said order appointing said Cable receiver; that said 
Cable is the manager and appointée of the directors of said com- 
pany against whom intervener in its bill had made charges of gross 
fraud, mismanagement, and diversion of the funds of said company; 
that said directors are the owners of the floating debt of said com- 
pany, and are the very persons (if any hâve applied) who hâve ap- 
plied to complainant to bring this suit; that it fully appears from 
the pleadings and proceedings that the said railway company and its 
directors control both the défendant and complainant in this suit; 
and intervener prays that the order appointing a receiver in this 
case be set aside and vacated, and that ail proceedings in this case 
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be stayed until the further order of said circuit court; and there- 
upon the order froni wliich this appeal was taken was made on the 
4th day of August, 1892, and is in thèse words : 

'•This cause eanio on to bc honrcl on the 28th day of July, 1892, on the mo- 
tion ol thG Americim Constniotion Company, which had intervened tlierein, 
and wliich is also coniplainant in anotli(>r suit in eqnity against the said de- 
fendant and others, in tlio bill filod ou tlio 6th day of July, 1892, praying for 
the nppointment of a recciver. ïhe said motion and pétition of intervention 
of the said American Construction Company iirayt'd for an oi-der vacating 
tlie order entered in tho a'bove-entitled cause on the 23d day of the month of 
July aforesaid, appoiiitinR Itobert B. Cable, Esq., receiver, and staying ail 
further proceedings in said cause. Ou considération thereof, and of the said 
several bills in equity and the affldavits and exhibits in support thereof, it 
is ordered, adjudged. and decreed that the aforesaid order appointing Kobert 
B. Cable receiver of the property of tlie JacksonviUe, Tampa & Key West 
Railway Company be, and the same is hereby, set aside and vacatod, and ail 
further proceedings in the above-eutitled cause stayed until the further order 
of thls court." 

The proceedings in the appellee's suit, referred to in its pétition 
of intervention, are uiade part of the record on this appeal, and a 
careful examination of those ])roceedings, and of tlie proceedings 
in this suit, has satisfled us that the third ground on which we 
are asked to disniiss this appeal is not well talcen. Such examination 
has not only not suggested to our minds that this is a collusive suit, 
but, on the contrary, it clearly appears to us tliat no déception was 
practiced on the court in procuring the order mad(ï July 23, 1892. 
The terms of that order show that the judge uiaking it had actual 
knowledge that such proceedings were pc^nding, and providently 
guarded against any emharrassuient likely to arise froni two judges 
of the court acting separately ou sépara te cases, involving more 
or less the same subjcct. And if the allégations of the appellant's 
bill are true, within the knowledge of the vice ])resident of the de- 
fendant railway company, his making an affidavit to the tacts, 
and the défendant 's admissions of the trutli of the allégations, should 
provoke no unfavorable criticism from a court of equity; and the 
litigation shown to hâve been instituted by a very small minority 
of stockholders against the owners of the great niajority of 
the stock and the i)ressure for a receiver in that case made it 
highly proper, if jiot absolutely necessary, that the appellant should 
institute and control the litigation whicli should withdraw from the 
control of the conipauy the niost productive part of its property 
and that on which the Consolidated mortgage rested, and the de- 
fendant company and its directors and oflict^rs individually, being 
seriously threatened with being disabled with the hostile attitude 
of the minority stockholders from meeting tlie obligations of the 
company as asumed in the consolidated niortgage, niight very 
well, in good faith and to tlieir crédit, furnish to the coniplainant 
information and évidence of the true state of affairs. The appellee, 
the American Construction Company, contends that this court has 
no jurisdiction to entertain this appeal, urging that the order from 
which the appeal is taken is an interlocutory order not granting or 
continuing an injunction. The appellant insists that it is clearly 
an order granting an injunction, and hence within the seventh sec- 
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tion of the act of Mardi 3, 1891, authoiizing such appeals; and 
contends, f urtlier, tkat it is so decisiye of the only issue made by the 
appellee as to bring it "within the true construction of the statutes 
authorizing appeals from final decrees. 

The Intervener's spécifie prayers were that the order appointing 
a receiver be set aside and vacated, and that ail proceedings in the 
cause be stayed until the further order of this court, both of which 
were granted by the order from which the appeal is taken. The 
manifest effect of that order was, so far as this suit is concerned, 
to restore the property to the custody of the défendant company, 
and suffer the earnings on which complainant held a lien to con- 
tinue to run to waste by being diverted into other channels. If 
Ave may consider, in connection herewith, the probable or actual 
action of the court in the other case affecting this property, it does 
not, in our ■\'iew, materially change the situation. We are, how- 
ever, relieved of the duty of determining whether the order in ques- 
tion is a final decree, in the sensé that would authorize an appeal 
from it as such. by the construction we place on that part of the 
order granting a stay of ail further proceedings in the case. Our 
views as to what decrees in equity should be considered final decrees, 
within the meaning of the statutes giving appeals from final decrees, 
hâve been quite fuUv expressed in Grant v. Eailwav Co., 50 Fed. 
Eep. 795, 1 G. 0. A. 681, and in Dufour v. Lang, 54 Fed. Rep. 913. 
In our opinion, to order, at the prayer of one party, that ail further 
proceedings in the cause shall be stayed until the further order of 
the court, is to grant an injunction, within the meaning of the 
seventh section of the act of March 3, 1891. It foUows that the 
appellee's motion to dismiss this appeal must be denied. 
j The appellant assigns as error : 

I "(1) That the circuit court erred in rendering and enterliig the decree or order 
of August 4, 1892, whereby it stayed any furtlier proceedings in the above- 
entitled cause tUl the further order of that court; wherelore the sald Penn- 
sylvania Company for Insurance on Lives and for Granting Amiuities prays 
that the sald decree or order entered and rendercd by the circuit court of tho 
flfth judiclal circuit of United States in and for the northem district of Flor- 
ida may be vacated, and such decree entered in heu thereof as may be con- 
sonant with the princlples of law and equity." 

The order staying proceedings in this case carried with it neces- 
sarily the other branch of the order vacating the receivership. It 
is urged on behalf of appellant that the consolidated mortgage 
covered the income of the property, and expressly provided that 
appellant should be entitled to hâve a receiver appointed if it be- 
came necessary to resort to the courts to enforce the obligations 
of the défendant railway company. The appellee contends that, 
though such is the contract between the parties, the niatter rests 
in the sound discrétion of the chancelier; and this contention is 
supported by the cases cited on the brief of appellee's counsel. 
PuUan V. Railroad Oo., à Biss. 35; Williamson v. Railroad Co., 1 Biss. 
198; Tysen v. Eailroad Co., 8 Biss. 247; Union Trust Co. v. St. Louis, 
L M. & S. E. Co., 4 Dill. 114. 

The appellee contends, further, that after its bill was filed, a re- 
straining order granted, and an order to show cause why a receiver 
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should not be appointed at its suit, the property of the défendant 
Company was drawn within the jurisdiction of the court in that 
case, and, the court having thus acquii'ed jurisdiction of the cause 
and subject-matter, the appellee, as complainant in that suit, had 
the right to prosecute its suit, and to obtain the relief asked, if it 
established its case, in that suit, and eould not be forced into an- 
other suit, even in the same court. In our opinion this contention 
is not supported by the cases cited. The doctrine is familiar that, 
between courts having concurrent jurisdiction of parties and sub- 
ject-matter, the court which first takes jurisdiction holds it to the 
exclusion of the others; and the cases cited illustrate this doctrine, 
but do not hold, or, by analogy, lend support to, this contention of 
appellee. As attempted to be applied to this case, we are of the 
opinion that this contention can flnd no support from reason or 
from authority. The appellant is trustée in the consolidated mort- 
gage covering 200 miles of the most productive part of the défend- 
ant railway's railroad. Said railway company is shown to be claim- 
ing to own, and is operating, nearly twice as much other railroad 
in an embarrassed condition, and to be running two other shorter 
lines of transportation, which the intervener in its suit charges are 
operated at a loss during a large part of the year, and the burden 
borne by the défendant raihvay company. The bonds secured bj' 
tliis mortgage aggregate |20,000 to the mile on said 200 miles, 
greater, in ail reasonable probability, than the value at foreclosure 
sale of ail the property covered by the mortgage. The appellee is 
only interested as a stockholder, and claims to own about one eight- 
eenth of the stock, while the stockholders charged by it with fraud- 
ulently controlling the directors own more than sixteen eighteenths 
of the stock, ail of this being stock in a property bonded to or 
beyond its fuU présent value. Can sucli a minority stockholder in 
such a property so precipitate a litigation with the other stock- 
holders as to require that the bondholders, whose interest is not 
being paid, shall be stayed in their proceedings to enforce their 
lien until this fight between the stockholders is fought out, or must 
the bondholders in such a case be required, if they proceed at ail, 
to become interveners in the stockholders' battle? The process is 
extraordinary; its use must rest in sound judicial discrétion. 

It seems clear to us that in this case the appellant was and is 
entitled to hâve this property taken possession of by the court 
through the appointment of a receiver, to hâve it preserved, and its 
earnings audited, reported, and applied according to the rights of 
the parties under the mortgage, as the same shall be settled during 
the progress and at the termination of the suit by the proper de- 
crees of the court. We are of opinion that the order granting the 
stay of proceedings should be reversed, the stay dissolved, and the 
receivership granted July 23, 1892, at the suit of the appellant, be 
restored, and the orders in référence to said receivership be had 
in this case, and reports of the opérations, earnings, and expenses 
of the property covered by said consolidated mortgage be made to 
the court in this case. 

It is left with the circuit court to détermine what person is 
the proper one to exécute the oifice of receiver in this case, and 
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to continue Eeceiver Cable, or to appoint a more suitabie persoii 
in his place, as the relations of the parties and th.e diaractef and 
condition of the property may, in tlie judgment of tliat court, re- 
quire. 

It is therefore ordered that the motion to dismiss the appeal be 
overruled; that the decree appealed froni be reversed; the stay 
of proceedings dissolved; the receivership restored; and the circuit 
court directed to proceed in this case in accordance with the views 
expressed in the foregoing opinion; and that the appellee, the 
American Construction Company, pay ail the costs of this appeal. 



PULLMAN'S PALACE-CAR CO. v. MISSOURI, K. & T. RY. CO. et al. 
(Circuit Court, D. Kansas. Jauuary 5, 1893.) 

RaILBOADS— CONTKAOT WITH Sl,BEPraG-CAU COMPASY — IkJTJNCTIOK. 

A contract was made between scveral railroads, ineluding the Kansas 
R. Co. and the Paclflo R. Co. and a car company, by wliich the car Com- 
pany agreed to Humish the sleeplng and drawing-room cars for the several 
Unes, provided that the car company should hâve the exclusive right to 
lurnish thèse cars for a term of 15 years; and provision was made by 
Whioh the railroad conipanies mlght provide tliree fourths of the capital 
requlred for the cars, and become .ioint owners vrith the car company 
therein. ïhe contract also provided for the keeping of accounts by the car 
company, for thelr examinatlon and adjustment, and for the payment of a 
proportion of the eamings of the cars to the rallway companles. The 
samo person was président of ail the railway companles, and the contract 
was executed by hlm. When the Kansas R. Co. proceeded to make ar- 
rangements for obtaining an equipmênt of sleeijlng and drawing-room 
cars from another car company, the contractlng car company filed a bill 
to enjoin it from doing so. On the heaiing of a motion for a temporary In- 
junction, it appeared that the whole of the eamings of the equlpment had 
been pald to the Pacific R. Co., and no part had been paid to the Kansas 
R. Co., whUe the latter had been chargea mlleage at the maximum rate 
for tlie car service; that no aecounting had taken place with the Kansas 
R. Co., but only wlth the Pacific R. Co.; that the whole capital therefor 
had been furnished by the Pacific R. Co.; and that the car company 
treated the latter company as Its sole joint owner. It also aippeared that, 
when the Pacifie R. Co. was required to list to the Kansas: R. Co.'s re- 
celvers ail the property of the latter company whlch the former had in 
its possession as its lessee, it did not include therein any Interest In the 
sleeping-car equlpment. HeU that, as It appeared from the faets that the 
contract had never been acted upon by the Kansas R. Co., and that It 
had been excluded from ail benefit thereunder by the joint action of the 
car company and the Pacific R. Co., a prellminary injunction should not 
Issue. 

In Equitv. Suit by the Pullman's Palace-Car Company against 
the Missouri, Kansas & Texas Eailway Company, the Missouri Pacific 
Eailway Company, the International & Créât Northern Railroad 
Company, and the St. Louis, Iron Mountain & Southern Eailway 
Company to enjoin the Missouri, Kansas & Texas Railway Com- 
pany from using, on its line of railroad, sleeping or drawing-room 
cars belonging to any person or corporation other than the plaintiff. 
On motion for a prellminary injunction. Denied. . 

Eossington, Smith & Dallas, (Edward S. Isham and John S. Eun- 
nells, of couiisel,) for plaintiff. 
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T. jST. Sedgwick and Warner, Dean & Hagerman, (James Hager- 
man, Frederick S. Winston, and James P. Meagher, of counsel,) for 
défendant Missouri, K. & T. Ry. Co. 

Alex. Gr. Cochran, for Missouri Pac. Ry. Co., International & G. N. 
R. Co., and St. Louis, I. M. & S. Ry. Co. 

RINEE, District Judge. Tliis is an application for temporary 
injunction. The bill was flled in this court on tlie IStli day of 
December, 1892, and on that day a temporary restraining order was 
granted in the cause until the application for a temporary injunc- 
tion could be heard, which was set down for hearing, upon notice 
to tlie défendants, on the 20th day of December, 1892, and on that 
day the restraining order was continued in f uU force and effect until 
the further order of the court, The bill of complaint, after properly 
setting forth the incorporation and citizenship of the complainant 
and the several défendants, allèges that in 1886 the several de- 
fendants, being the owners of Unes of railway which they were 
at that time engaged in operating, entered into a contract in 
writing with the complainant, in which contract the several de- 
fendants in this cause were parties of the one part, and the Pull- 
man Company party of the other part, which contract provided 
(among other things) that the complainant would furnish sieeping 
and drawing-room cars, to be used by the défendants for the trans- 
portation of passengers over their lines of railway, and that the cars 
which the Pullman Company was to furnish should be in part cer- 
tain 48 cars (which cars should be equal in character and finish to 
the cars of complainant used upon competing lines) then operated 
on the lines of the railway companies, défendants herein, speciflcally 
named in said contract, and that, in addition to the 48 cars men- 
tioned, the Pullman Company should, from time to time thereafter, 
furnish such additional cars, properly equipped and acceptable to 
the raUway companies, as might be needed to meet the ordinary 
requirements of travel; that, in considération of the use of said 
cars so to be furnished by the Pullman Company, the railway com- 
panies agreed to haul the same on their own lines of road, and on 
ail other roads which they then controlled or might thereafter 
control, by ownership, lease, or otherwise, on such trains, and in 
such manner, as should be, in the judgment of the gênerai manager 
or gênerai superintendent of the railway companies, best adapted 
to accommodate passengers on said railways, and that the Pull- 
man Company should hâve the exclusive riglit, for a terra of 15 
years from tlie Ist day of Kovember, 1886, to furnish for the use' 
of the railway companies such sieeping and drawing-room cars 
as might be required on ail passenger trains of the railway com- 
panies run over their entire lines of railway, and on ail roads which 
they controlled, or might thereafter control, by ownership, lease, or 
otherwise. It is further alleged in the bill that by the sixteenth sec- 
tion of said contract it was provided as follows: 

"It is mutually agreed between the parties hereto that the railway com- 
paiiies shall bave the option to detennlne whather they will provide tlireo 
iotirths of ail the capital required for furnishing the équipaient which may 
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be put iipon tiie roads of tlie railway compnnles uncler this contract, and, 
lipon the paymont of the same to ttie Pullman Company, become a joint owner 
M'ith tlie Pullman Company in the said equlpment, and recelve thereupon 
tlivee fouillis of the gains oï profits, and bear the same proportion of ail the 
losses, arismg from the business of operating the said cars fumished iinder 
thls contract, the Pullman Company to retain the control and management: 
provided, tliat such options sliall be exercised, if at ail, and notice theroof 
communicatcd to the Pullman Company, in writlng, within flve years from the 
first day of November, 188G. For the purposes of the options liercinbef ore 
last provided, it is liereby mutually agreed that, for the three-quarter iiitorcst 
in the forty-eight cars now furnlshed uiider tliis contract, the raihvay coin- 
panies shall pay to the Pullman Company an amonnt to be mutually agreed 
upon; and, for such addltional cars and equlpment as may be subsoquontly 
assigned to and accepted by the raUway companies, the said raihvay com- 
panies shall paj' to the Pullman Company tliree fourths of the aotiial cost of 
building said cars and equipment, with ten (10) per centmn added tlioreto. 
And, in the event of the railway companies exercislng their option to become 
a part owiier of said cars and equipment, it is liereby mutually agreed, for 
the purpose of ascertainlng the profit to be divided between the PuUman 
Company and the railway companies under tliis contract, that tlie operating 
expenses, whicli shall be held to inolude maintenance of said sleepiiig-car 
oquipments, repairs, supplies, and ail expenses and losses of administration, 
and superintendence, and cost of Insurance of the joint property, and other ex- 
penses resulting from, or in any way connected with, the opération of siUd 
cars, includlng judgmcnts or payments for injury to employés or passengers 
or loss of their property for which the Pullman Company, as managers, may 
be responsible, shall be deducted from the gross receipts, and the remanider 
thereof shall be divided in proportion to owneiship in such cars and equlp- 
nients; settlements to be jnade monthly." 

It is also alleged tliat tlie contract provided that, for the use 
of the temporary cars to be furnished to défendant for spécial or 
unusual demands of travel from tinie to time, the Pullman Com- 
pany was to receire the earnings from such cars, and keep them in 
repair at its own expense, and that it would not be required to ac- 
count for or pay to the railway companies any profits arising from 
the operating of such temporary cars. It is alleged that the con- 
tract also contained other provisions concerning the care and re- 
pairs of the cars, and equipment thereof, and concerning the com- 
pensation and profit to be derived by the complainant from the use 
of said cars. It is further alleged in the bill that on the Ist day 
of November, 1886, the date of the original contract, a further and 
supplemental contract was entered into by and between the rail- 
way companies, défendants herein, of the one part, and the Pull- 
man Company, complainant herein, of the other part, which sup- 
plemental contract recited that the railway companies had elected 
to exercise the option provided in the sixteenth section of the orig- 
inal contract, and that the railway companies thereby became 
joint owners with the Pullman Company in the 48 cars known as 
"Association Cars," and in their fumiture and linen, and that the 
railway companies should receive three fourths of ail the gains 
or profits, and bear three fourths of ail the losses, arising from the 
business of operating the association cars under the terms and con- 
ditions of the original contract; that the Pullman Company should 
keep fuU and complète books of account, showing ail expenses ajid 
receipts, losses and profits, arising from the opération of the as- 
sociation cars; that it was understood and agreed that so much of 
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the gênerai expenses of tke Pullman Company should be added 
to the spécifie expenses of the association cars as the number of 
association cars sbould bear to the whole number of cars run by 
the Pullman Company on ail the lines operated by it; tliat the 
books and aecounts should be balanced as often as once a month, 
and the profits and losses of tlie business ascertained, and that 
whatever might be shown thereby should be borne by, or paid to, 
the party entitled thereto before the end of the month fohowing. 

It is further alleged in the bUl that, from the time of making 
the said original and supplemental contracts until the date of the 
filing of the bill, the défendants and complainant had proeeeded 
in the exécution of said contract, and the said association cars had 
been used and employed on the railroad of said raiiway companies, 
as proYided in the original and supplemental contracts, and that 
the complainant has performed, on its part, ail the several pro- 
visions and agreements entered into by it in said contract, and 
will continue so to do. 

It is further alleged in the bill tliat the Missouri, Kansas & Texas 
Eailway Company, one of the défendants herein, has indicated its 
purpose to repudiate its contract so made, in connection with the 
other raiiway companies, with the complainant, and has denied 
that said contracts were in force and binding between it and the 
other raiiway companies and the complainant; and it has served 
a notice upon the complainant that after the 15th day of December, 
1892, it would cease to perform the said contract, and cease to 
operate the said association cars, or the cars of complainant, over 
its lines of railroad; and that it had engaged, by contract, for 
use upon its lines of road on and after the said 15th day of Decem- 
ber, 1892, other and différent sleeping and drawing-room cars tlian 
those of complainant, known as the cars of the Wagner Palace-Car 
Company. It is further alleged that the refusai of the Missouri, 
Kansas & Texas Eailway Company to operate said cars upon its 
line of road is a violation of the provisions of its contract with the 
complainant, and that the violation thereof, in the manner proposed 
by the Missouri, Kansas & Texas Eailway Company, would resuit 
in great and irréparable damage to the complainant. Then fol- 
lows the prayer for a temporary injunction, and for a perpétuai 
injunction upon final hearing. In addition to the verifled bUl of 
complaint, complainant filed, in support of its application, the afû- 
davit of John S. Eunnels. 

On the 20th day of December, 1892, the day on which the appli- 
cation for a temporary injunction was set down for hearing, the 
Missouri, Kansas & Texas Eailway Company, one of the défendants 
herein, filed its answer, under oath, admitting that certain writings 
were signed in the name of each of the défendants by Jay Gould, 
président of each, and by complainant herein, on the date alleged 
in the bUl. It allèges that, at the time said writings were signed, 
they were not, and never hâve been at any time since, and are not 
now, binding contracts upon the part of the Missouri, Kansas & 
Texas Eailway Company. It dénies that it ever paid to the com- 
plainant, or any other person, firm, or corporation, any part or por- 
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tion of the value of the cars mentioned in the bill of complaint, and 
dénies that it became a joint owner with complainant or with any 
other person, firm, or corporation of said cars. It dénies that it 
became jointly interested with complainant in the business to be 
carried on, and the profits and losses resulting from the opération 
of said cars, as alleged in the bill. It dénies that it bas at any time 
proceeded in the exécution of the writings or contracts as alleged 
in the bill. It dénies that the cars mentioned therein, or any of 
them, are now running and being used upon the Unes of railway of 
the Missouri, Kansas & Texas Eailway Company. Dénies that the 
complainant has kept and performed on its part the several pi*ovi- 
sions and agreements entered into by it in said writings, as alleged 
in the bill. 

It admits that it has notified the complainant that it would re- 
fuse io be bound by the tenns of said agreements, and that it has 
denied that the contracts were in force and binding upon it, and 
that it has given notice that it would cease to operate the cars of 
complainant af ter the 15th day of December, 1892. It admits that 
it has entered into a contract with the Wagner Palace-Car Com- 
pany for use on its Unes of railway, on and after the 15th day of De- 
cember, 1892, of other and différent sleepihg, parler, and drawing- 
room cars than those of the complainant. It dénies that the 
use of other sleeping, parlor, and drawing-room cars on its line 
than those furnished by complainant will cause great and irrépa- 
rable damage to the complainant. It dénies that any of the cars 
of complainant used upon its line of railway since the rate of the 
contracts, mentioned in the bill of complaint, hâve been so nm 
over and upon its lines of railway under the terms and provisions 
of the contract set out in the bill. On the contrary, it allèges 
that, of the moneys mentioned in said supplemental agreement 
to be paid as a purchase price of the interest and ownership in 
said equipment mentioned in the bill of complaint, no part or por- 
tion thereof was ever paid by the défendant the Missouri, Kansas 
& Texas Eailway Company, and that no part thereof was ever 
çharged to the Missouri, Kansas & Texas Eailway Company, and 
that no demand for the repayment of any portion or part of the pur- 
chase price of said cars was ever made upon the Missouri, Kansas & 
Texas Eailway Company, upon information and belief that the pur- 
chase price of said cars Was paid by the Missouri Pacific Eailway 
Company, one of the défendants herein. 

' It is f urther stated in the answer that on the Ist of November, 
1888, H. C. Cross and George A. Eddy were appointed receivers of 
ail and singular the property, assets, and effects of the Missouri, 
Kansas & Texas Eailway Company, and that they qualifled and took 
J)osseSsion of said defendaut's rallroad and ail of its property, man- 
aged and operated the business and affairs thereof untU the Ist of 
July, 1891, when the same was turned over by the receivers to this 
défendant, and that, during the entire time that its lines of road were 
operated by the receivers, no sleeping cars were furnished to it, or to 
the receivers, under the ternis and provisions of the agreement set 
out in the bill, but, oh the contrary, during ail of that time the car» 
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of complainant were run on said road under an arrangement whereby 
the complainant charged the défendant or the recelvers the sum of 
three cents per mile for each and every mile each and every sleeping 
car was run or operated on its lines of railway during said period, 
and that the sums so charged by the complainant to the défendant 
or its receivers were paid by the défendant or its receivers to the 
complainant, and that neither the receivers nor this défendant ever 
accepted, agreed upon, or received any of the benefits and advan- 
tages mentioned, set ont, and described in the contracta mentioned 
in the bill of complaint, but, on the contrary, the receivers were 
wholly unaware of the existence of such contracts until long after 
their appointment, and long after they had commenced the opéra- 
tion of said road, and had paid the bills from month to month to 
complainant at the rate above speciûed; and that since the road was 
turned over to the défendant, on the Ist day of July, 1891, the de- 
fendant has continued to pay the priées above set forth, except cer- 
tain sums which hâve been withheld during the year 1892, for the 
reason that the cars furnished were not satisfactory. 

Further answering, défendant allèges that the sleeping cars 
furnished by the complainant were old, worn ont, undesirable, and 
unattractive in appearance, and were not equal in character and 
flnish to the sleeping and drawing-room cars of the complainant 
used upon competing lines, and that the same were never furnished 
to this défendant under the contract mentioned in the bill of com- 
plaint, and the défendant did not claim, or does not now claim, 
ownership of any kind, name, or nature in and to said cars; and 
dénies that it ever operated said cars other than by reason of a 
verbal understanding and arrangement with the complainant, by 
the terms of which the complainant was to furnish and supply the 
défendant with sufficient cars to accommodate its business, in re- 
turn for which, and in considération for which, this défendant was 
to pay, and did pay, three cents for each and every mile run by 
each and every car furnished by complainant for use upon the line 
and lines of railway of said défendant; that by the use of the cars 
of the Wagner Company the défendant, under its contract with 
that Company, can oiïer and supply to the public better sleeping, 
parlor, and drawing-room cars by the substitution of gas for oil 
for light, and that the cars of the Wagner Company are safer and 
cleaner than those furnished by complainant; that the use of the 
Wagner cars will not in any way affect or préjudice through travel 
between remote points; that such through travel can be carried on 
with equal facilities, whether the cars used by the défendant are 
Wagner cars or Pullman cars; and that the substitution of the 
Wagner cars for the Pullman cars will not break up, or in any wise 
affect, through travel between remote points. It is further alleged 
in the answer that the contracts mentioned in the bill of complaint 
between the complainant and the défendants constitute a partner- 
ship arrangement respecting certain cars, and that such ar- 
rangement would be ultra vires this défendant and the other 
railroad companies, parties to said alleged agreement. Further 
answering, the défendant allèges that the complainant has stated 
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to this défendant that the said association cars mentioned in tlie 
bill of complaint were owned by the Missouri Pacific Eailway Com- 
pany. It is further alleged that, if the contracta are valid, and 
complainant has any remedy, it is at law. 

It is further alleged that at the date of the contract mentioned 
in the bill the complainant knew that the Missouri, Kansas & Texas 
Eailway Company was leased to and operated by the Missouri Pa- 
cific Eailway Company as a part of its : y stem, and that said last- 
named company fuUy controUed the opération of this défendant, 
and was in receipt of its revenue of every kind and nature, and that 
this défendant had no power to enter into any such partnership 
scheme as that contemplated by the contract mentioned in the bill; 
that it was beyond the corporate power of the défendant to enter 
into such contract, and that neither the président nor board of di- 
rectors of this défendant had any power to enter into such alleged 
contiacts, ail of which was well known, or should hâve been known, 
to the complainant. 

It is further alleged that, by the decree of this court entered in 
the cause of the Mercantile Trust Company v. Missouri, Kansas & 
Texas Eailway Company and the Missouri Pacific Eailway Com- 
pany, it was ordered, adjudged, and decreed, among other things, 
that the lease of the property of this défendant to the Missouri 
Pacific Eailway Company of the Ist of December, 1880, had ceased 
and determined. In support of the answer filed by the Missouri, 
Kansas & Texas Eailway Company it has filed the affidavits of 
George A. Eddj', H. C. Cross, Thomas C. Purdy, M. Sweeney, Ceorge 
J. PoUock, Eobert Walker, Joseph M. Bryson, J. J. Frey, J. H. Hill, 
John A. Spoor, and George F. Sharitt. 

The application was heard upon the bill, answer, and the several 
affidavits filed in the cause. The questions presented were argued 
by counsel with distinguished ability. Since the argument I hâve 
carefuUy examined the pleadings, the affidavits, and also the briefs 
of counsel, together with the numerous authorities cited. For the 
purpose of disposing of the question now before the court, viz. 
whether or not a temporary injunction should issue in this case, 
I do not consider it necessary to décide whether the contracts men- 
tioned in the bill were ultra vires, or, if not, whether they are -con- 
tracts of which a court of equity may and ought to compel spécifie 
performance, for the reason that I think it is clearly shown, by the 
affidavits filed in support of the answer and the correspondence 
attached thereto, that thèse contracts hâve not been considered 
by any of the parties to this litigation as existing contracts be- 
tween complainant and the défendant the Missouri, Kansas & Texas 
EaUway Company. It may be said that this statemént is too broad, 
for the reason that the Missouri Pacific EàUway Company has not 
yet answered in the case, nor did it make any showing by aflidavits 
upon the application for the temporary injunction, (although served 
with notice.) The answer of the Missouri, Kansas & Texas EaU- 
way Company, however, mentions the interest of the Missouri Pa- 
cific in thèse contracts, and the Missouri Pacific, although represent- 
ed by counsel, who took part in the argument, did not see fit 
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to deny the allégations of the answer as to its interests; hence, 
we think, for the purpose of the question now before the court, 
the allégations of the answer of the Missouri, Kansas & Texas 
Kailway Companj^ must be taken as true, so far as it relates to 
the interest of the Missouri Pacific in the contracts mentioned in 
the bill. 

While I hâve no doubt of the power of a court of equity, as 
stated by Mr. Justice Brewer, "to grasp with strong hand every 
corporation, and compel it to perform its contract of every nature, 
and do justice to every individual," yet what are the facts in this 
case as shown by the answer and the affidavits on flle? Although 
the contract provides that the railway companies may elect to 
furnish three fourths of the capital required for furnishing the 
equipment (viz. the association cars) which may be put upon the 
roads of the companies under the contract, and the bill allèges that 
they did so elect, yet the afiidavits show that the three fourths of 
the capital required for furnishing the equipment under the con- 
tract was ail fumished and paid by the Missouri Pacific Eailway 
Company; that no part thereof was ever paid by, or charged to, 
the Missouri, Kansas & Texas Eailway Company. The contract 
also provides that the railway companies should receive three 
fourths of ail gains and profits, and should bear the same pro- 
portion of ail the losses, arising from the business of operating the 
cars furnished under the contract, while it is shown by the affidavits 
that, ever sinee thèse contracts were signed, the Missouri, Kansas 
& Texas Eailway Company has been charged three cents for eacli 
and every mile for each and every car run over its line, which sum is 
shown to be a maximum charge. 

It was further provided by the contract that the Pullman Com- 
pany should keep full and complète books of account, showing ail 
expenses, receipts, losses, and profits arising from the opération 
of said association cars, and that said books and accounts should 
be balanced as often as once a month, and the profits and losses 
of said business ascertained, and whatever should be shown thereby 
should be borne by, or paid to, the party entitled thereto before 
the end of the month following. 

It is shown by the answer and the afSdavits that, from the date 
of Ihese contracts, no such accounting as required by the contract 
was ever had between the complainant and the défendant the 
Missouri, Kansas & Texas Eailway Company; that the Missouri, 
Kansas & Texas Eailway Company was never called upon by the 
complainant to bear any proportion of the losses, if there were 
losses, nor has it ever been paid its proportion of the profits, if 
there were profits. Upon the contrary, when requested by the 
receivers, appointed by this court, to furnish them a statement of 
earnings and expenses of thèse cars, Mr. H. T. Wickes, second 
vice président of the complainant, made the following reply, by 
letter: 

"Second Vice President's Office, Chicago, July 3, 1889. 

"George A. Erldy, Esq., Itecelver M., K. & T. Ry., Sedalia, Mo.— Dear Sir: 
I am in receipt of your favor of the 28th ultime, requestlng the state- 
v.55F.no.2— 10 
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ments ol amounts paid l^y tliis company for account of tlie 12 cars as- 
■sigiK'd to tlie Missouri, Kansas and Texas Ry. In reply thereto I beg to say 
that we VYOuld prefer not to send the statements, but If you should eome or 
seud an autliorized représentative hel'e, and express a demand to see tliese 
istatements, we sliall be glad to comply with same. 

"Very truly yours, H. T. Wickes, Second Vice Près." 

It is also shown by the answer and affidavits ûled by the Mis- 
souri, Kansas & Toxas Eailway Company that the decree appoint- 
ing Mr. Eddy and Mr. Cross receivers required the Missouri Pacific 
Eailway Company which then had possession of ail the property of 
the Missouri, Kansas & Texas Eailway Company, under a lease, to list 
to the receivers ail of tlie property, of every kind and nature, of the 
last-nanjed company, and that the Missouri Taciflc Eailway Company 
made a list pursuant to the requirements of the decree, and turned 
over ail of the property of the Missouri, Kansas & Texas Eailway 
Company to said receivers; and that in making said list it did 
not include therein anv interest whatever of the Missouri. Kansas 
& Texas Eailway Company in and to the said association cars, or 
any part thereof, or interest therein, showing thereby that it did 
not consider the contract in force so far as it applied to the Mis- 
souri, Kansas & Texas Eailway Company. If anything further 
is necessary to show how the Missouri Pacific considered this con- 
tract, the language of Mr. Clark, its vice président, in reply to an 
inquiry made by tlie receivers in relation thereto, is, I think, en- 
tirely sufficient. He says: 

"Before speciflcally replying to this letter, I liave to ask tliat you willlïlndly 
iuform me what you meaii by tlie words 'statement in settlement of our in- 
terest.' Please inform me wliat interest you clalm, and as to the eliaracter of 
tlie statement whicli you expect from tlie Pullman Company." 

Upon the question whether or not the complainant considered 
this contract an existing contract, so far as it relates to the Mis- 
souri, Kansas & Texas Eailway Company, a letter under the date 
February 5, 1889, from Mr. Wickes, second vice président, addressed 
to Greorge A. Eddy, receiver, may throw some light. The letter 
is as follows: 

"Pullman Palace-Oar Company. 

"Second Vice President's OiQce. H. T. Wickes, Second Vice Près. 

"Subject: Sleeping-Car Equipment. 

"Chicago, Feb. 5, 1889. 
"George A. Eddy, Kecelver M., K. & T. By.— -Dear Sir: On my retum from 
the east, I flnd your letter of the 31st ultime, regarding the condition of some 
Pullman cars running over your Une. On inquiry I lind the majority of tliese 
cars are those assigned to the Missouri Pacific Railway, in vs'hicli that com- 
pany Is joint owner wlth the Pullman Company, and are the same cars that 
were operated in this service before the M., K. & T. v?as placed in the hands 
of a receiver. I hâve given instructions to our gênerai superintendent to 
nave such cars as may not be satisfactory replaced at the earliest possible 
moment, which I trust wlU be satisfactory. 

"Yours, truly, H. T. Wickes, Second Vice Près." 

This letter clearly tends to show that at the date of the letter the 
complainant did not consider that the Missouri, Kansas & Texas 
Eailway Company had any interest in, or was bound by the terms 
and provisions of, the contract. I think this is the only fair con- 
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sliiK-tion that can be given the language used by ilr. Wickes wlien 
lie says : "I find the majority of thèse cars are assigned to the Mis- 
Bomi l'acific Kailway Company, in which that company is joint 
owner witli the Pullman Company." I think thèse letters and the 
îilïidavits clearly show that the contract, so far as it applies to the 
Missouri, Kansas & Texas Kailway Company, has never been acted 
upon, either by that company or the complainant; that although 
the contract was signed as admitted in the answer, yet the de- 
fendant the Missouri, Kansas & Texas Eailway Company lias been 
continually excluded therefrom by the joint action of the com- 
jjlainant and the défendant the Missouri Pacific Eailway Company, 
and, upon the showing now before the court, (assuming the contract 
to be a valid contract,) complainant lias never complied, or at- 
tempted to comply, with the requirements of the contracts set out 
in the bill of complaint. True, it has furnished cars for the use 
of tliis défendant; not, however, in the manner provided by the 
contract, but at a maximum rate cliarged therefor. It has never ■ 
accounted, nor offered to account, for the pi'ofits arising from the 
business. It has never called upon the défendant to pay its pro- 
portion of the losses, nor in any other way lias it treated this con- \ 
tract as an existing contract, so far as this défendant is concerned, ] 
but, on the contrary, when asked for a statement, it declined to 
make it, and the same is true of the Missouri Pacific, the other; 
party to the contract. j 

While it is true tliat, if the facts were as alleged in the bill, — 
that the contract iip to this time had been in the continuons and , 
peaceful course of performance by the parties, and had been recog- 
nized and treated by the parties thereto as an existing contract, — 
the court would not pennit either party to déclare the contract void, 
and proceed without process and without settlement to violate its, 
provisions, yet, upon the other hand, it would certainly be a very 
harsli rule to say to this défendant, under the facts now before the 
court, "While it is true you hâve been excluded from the provi- 
sions of this contract, or any participation in the business con- 
ducted thereunder, and hâve been charged the maximum rate for 
the cars used by you ; that no accounting lias been made to you of 
the business donc, as provided in the contract; and that, notwith- 
standing you hâve requested a statement and accounting, the same 
has been refused, — yet, because your name is signed to the con- 
tract, you shall not make another, although the equipment fur- 
nished is inferior, and other provisions of the contract hâve not 
been complied with;" and that, too, when one of the other parties 
to the contract is operating a competing Une of railroad in active 
compétition with the défendant flling the answer. 

This, it seems to me, would be doing great injustice to this 
défendant; and, without passing upon any of the other questions 
urged by counsel, my own view is that, upon the showing now be- 
fore the court, the application for a temporary injunction should 
be denied, and the restraining order heretofore issued set aside. 
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MltiLHiEN V. BARKOW, (BAKROW, Syndic, Intervener.) 
(Circuit Court, E. D. Louisiana. Aprû 13, 1893.) 

1. EXBCUTOBT PbOCESS— SURRBNDEB OF PEOPEKTT BT InSOLVENT. 

If the surrender of an insolvent defendant's property to hls créditera 
has been accepted by the Louisiana Insolvent court, executory proceiis 
oannot be Issued agalost It by a fédéral court thereafter. 

S, 8aMB — MORTGAGED PROPERTY — PaCT DB NON AlIENANDO. 

A mortgagor œade a surrender of liis property to his creditors under 
tbe insolvent laws, whlch was accepted. Five days later, and before the 
syndic had taken possession of the mortgaged realty, the mortgngee, whose 
mortgage contained a pact de non allonaudo, issued whatlsknown as "exec- 
utory process" from a fédéral court, and the marshal took the mortgaged 
property into his possession. Held that, as the mortgagee cannot seize the 
property after a cessio bonorum of the mortgagor under the law of Lou- 
isiana, the enforcement of the executory process must be restralned, not- 
wlthstanding the pact de non alienando. 

8. AlIBNS — CONTRACTS RELATIVE TO ReAL EsTATE. 

An alien who has long been a résident of a state, and is a résident at the 
time of maklng a contract relative to real estate situated withln the state, 
is, so far as relates to such contract, subject to the laws of the state ta 
the same manner as its citlzens are. 

In Equity. Motion by A. D. Barrow, syndic, intervener, in an 
action by R. Milliken against C. J. Barrow, for an injunction re- 
straining the marshal from enforcing executory process against 
the property of the défendant, an insolvent. Injunction granted. 

Jas. Legendre, for plaintiff, Milliken. 

Farrar, Jones & Kruttschnitt, for défendant and intervener. 

BILLINGS, District Judge. This case arises as foUovrs: On Jan- 
uary 26, 1893, the défendant, C. J. Barrow, made a surrender to hls 
creditors under the insolvent laws of Louisiana, which was on that 
day accepted, and on January Slst a provisional syndic was ap- 
pointed. On January 31, 1893, the complainant, E. îlilliken, who 
held a mortgage which was executed by the défendant, C. J. Bar- 
row, upon certain real estate, — the mortgage containing the clause 
de non alienando, — issued what is known as "executory process" in 
this court. The syndic had not taken possession of the mortgaged 
property, and the marshal took the same into his possession under 
the writ. The complainant, Mr. Milliken, is a résident of this 
state, though an alien, being a subject of Great Britain. It is 
seen by this récital of the facts that the surrender of the defend- 
ant's property to his creditors had been accepted by the insolvent 
court prior to the issuance of the complainant's executory process. 
I think it is the settled law that after the acceptance of a sur- 
render by the state court no process can issue against the debtor's 
property in the courts of the United States. Geilinger v. Philippi, 
133 U. S. 246, 10 Sup. Ct. Kep. 266. At page 257, 133 U. S., and 
page 269, 10 Sup. Ct Eep., the court says: "By the insolvency 
proceedings Green's [the insolvent debtor's] assets were placed in 
gremio legis, and could not be seized by process from another court." 
See Tua v. Carrière, 117 U. S. 201, 208, 6 Sup. Ct Eep. 565; Bank 
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V. Horn, 17 How. 157; Peale v. Thipps, 14 How. 368; and Wiswall. 
T. Sampson, Id. 52. In Peale t. Phipps, supra, at pages 374 and 375, 
the court enforce this doctrine without référence to whether the offi- 
cer who represented the state court had taken possession of the 
property sought to be seized by the process issuing from the United 
States court. 

But it is urged by the complainant that his mortgage contained 
the pact de non alienando, and that, therefore, the mortgagor could 
not alienate it so as to defeat or delay his right to seize it. Under 
the law of Louisiana, after a cessio bonoruni of the mortgagor, the 
mortgagee cannot seize; tlie property must be administered by the 
syndic. Bermudez v. Ibanez, 3 Mart. (La.) 19 ; Chiapella v. Lanusse's 
Syndics, 10 Mart. (La.) 449; Devron v. Creditors, 11 La. Ann. 482; 
Orr T. Lisso, 33 La. Ann. 476. In Wheeler \. Stewart, 18 La. Ann. 
673, it was so lield where the mortgage contained the pact de non 
alienando. The complainant's mortgage is dated March 2, 1891, 
many years after the décisions which had thus settled the law 
had been rendered. It follows that, so far as citizens of Louisiana 
are concerned, mortgagees accepted mortgages with the interpré- 
tation given as part of the mortgages themselves. Nor does it 
alïect the question that the complainant is an alien, so long as lie 
has been for 40 years a résident of Louisiana. Alienage on the part 
of plaintiff gives jurisdiction to the United States circuit court 
as against citizen défendants. But with référence to an alien who 
was at the time of making his contract, which concerned real 
estate situated within this state, an actual résident hère, the law 
upon this subject is the same as with référence to a citizen of 
this state. Von Glahn v. Varrenne, 1 Dill. 515, 521. 

After the administration of a property mortgaged is ânished in 
the insolvency court, provided the complainant is not made a party 
to the insolvent proceedings, it would seem that he could, by \'irtue 
of the pact contained in his mortgage, proceed against the mortgaged 
property in the hands of subséquent vendees. Egerton v. Cred- 
itors, 2 Kob. La. 201. But pending that administration he cajinot 
assert his rights by a process and a seizure which would wrest this 
mortgaged property from a custody under which it is in contem- 
plation of law placed, and which would, therefore, be contrary to 
the established comity of courts and the good order of Society. The 
injunction restraining the marshal from enforcing the executory 
process must issue. 



WATERHOUSE et al. v. COMER. 
(Circuit Court, W. D. Georgia, S. D. April 8, 1893.) 

1. ReCBIVBKS of RAILKOAD COMPANIES — DlFFlCULTIBS WITH EMPLOYES — AD- 
JTJSTMENT BY THE COUIIT. 

^Vhere the property of a rallway or other corporation is being adminis- 
tered by a receiver under the superintending power of a court of equity, it 
Is compétent for the court to adjust dlfïlculties between the receiver and 
his employés, which, in the absence of such adjustment, would tend to in- 
jure the property and to defeat the purpose of the receivershlp. 
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3. Samb. 

It follows, then, that It Is In the power of the court, in the interest of 
public order and for the protection of ttie property under its control, 
to direct a suitable arrangement witli its employés or offlcers, to provide 
compensation and conditions of their employment, and to avoid, if possible, 
' an Interruption of their labor and duty, which will be disastrous to the 
trust and injurious to the public. 
8. Commerce — Agrbbments to Restrain — Act Jdly 2, 1890 — Combinations 
OF Employés. 

Eule 12 of an association of locomotive engineers, styled the "Brother- 
hood of Liocomotlve Engineers," whieli provides "that hereafter, wheu au 
issue has been sustained by the grand cliief , and carried into effect by the 
Brotherhood of Locomotive Engineers, it shall be recognized as a violation 
of obligations if a member of the Brotherhood of Locomotive Engineers 
who may be employed on a railroad run in connection with or adjacent to 
said road, to handle the property belonging to said railroad or System 
in any way that may beneflt said company vi'lth which the Brotherhood of 
Locomotive Engineers are at Issue, until the grievances or issues or différ- 
ences of any nature or klnd hâve been amicably settled,"— is plainly a 
rule or agreement in restraint of trade or commerce, and violative of 
section 1 of the act of congress of July 2, 1890. 

4. Same— CoKSPmACY— Rev. St. t; 5440. 

Construing several clauses of the Interstate commerce lavs^ recited in the 
opinion with section 5440 of the llevised Statutes, it follows that a com- 
bination of persons, without regard to theh- occupation, which will hâve 
the effect to defeat the provisions of the Interstate commerce law, inliib- 
iting discriminations in the transportation of freight and passengers, and 
further to restrain the trade or commerce of the country, will be obnoxlous 
to the penalties therein prescribed. 

5. Samb— Receiveks— Adviob of Court. 

In this case, the movants having avowed their purpose, in open court, 
to submit to the construction to be made by the court relatlng to raie 12 
of the brotherhood, the receiver is directed to enter into an appropriato 
contract with them, subject to the gênerai opération of this décision 
with référence to said rule. 
(SyUabus by the Court.) 

In Equity. Pétition by Waterliouse and otliers, styling tliem- 
selves the "Committee of Adjustment of the Brotherhood of Loco- 
motive Engineers," against H. M. Corner, receiver of the Oenti-al 
Bailroad & Banking Company of Georgia, asking that the receiver 
be directed to make a contract with the locomotive engineers. 
Granted. 

E. W. Patterson, for the motion. 

Lawton & Cunningham and Marion Erv^•in, opposed. 

SPEER, District Judge. Cases are fréquent where persons in 
trusted with corporate properties hâve applied to the courts for tlie 
prévention or redress of grievances threatened or inflicted by labor 
organizations. This is the first instance of which we bave any in- 
formation where members of such an association hâve by cou- 
certed action, in an orderly way, sought the arbitrament of a court 
to adjust a controversy relative to the wages and conditions of their 
employment. The récent application to this court of the Order of 
Railway Telegraphers, with similar purpose, was an attempt of this 
character. It was defeated in limine. The telegraphers, as a body, 
had abandoned the service of the receiver before they presented 
their pétition. In the mean time, other telegraphers, with equal 
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right to employment by the receiver, had been engagea, and were 
performing the functions the striking telegraphers had surren- 
dered, and, notwithstanding the solicitude of the court to spare a 
large number of intelligent young men the distress resulting from 
their indiscreet action, it was found to be impracticable. The 
members of the Brotherhood of LocomotlTe Engineers, who hâve 
presented this pétition, hâve a proper standing in court. There 
are 250 locomotive engineers in the employment of the receiver, 
upon the varions divisions of the Centi'al Railroad & Banking Com- 
pany of Georgia. Of thèse 211 are members of the Brotherhood 
of Locomotive Engineers, and the petitioners are a committee from 
that membership. They recite in their pétition the facts that they 
hâve been for several years working under contracta made between 
a gênerai committee of the brotherhood and the offlcers of the rail- 
road. Since the Ist day of December, 1891, they hâve been working 
under the contract, of which they attacli a copy, and since that time 
the properties hâve been intrusted to the control of Hugh M. Corner, 
as the receiver of the court. This contract expired on the Ist day of 
December, 1892. A few days prior to that time they gave notice to 
George I). Wadley, gênerai superintendent of the company, that 
they desii^ed certain changes in the contract. They state further 
that they hâve remained in the service of the company, aUhough 
the superintendent and receiver refused to enter into any new con- 
tract or consider the old contract longer in force, unless ordered so 
to do by the court. 

Pending the adjustment of the controversy, which was postponed 
for 90 days by virtue of a clause of the contract, which entitled the 
receiver to notice for that period, and of which he claimed the bene- 
flt, the court lias continued the contract in force. 

We hâve also caused several conférences between the receiver 
and the engineers, with the hope that an amicable agreement might 
foUow. This expectation has been defeated by a strike on the 
Savannah, Americus & Montgomery Railroad, the refusai of one of 
the engineers to haul a train to which a car of that company was 
attached, his immédiate discharge, and the friction between the re- 
ceiver and the engineers which resulted therefrom. The engineers 
then applied to the court. They set forth the objects of their or- 
der, the advantages of a contract with their employers, and that 
such contracta are of force upon a very large proportion of the 
principal railroads of the country. They state that since it has 
been shown to them that the properties in the hands of the receiver 
are embarrassed flnancially, they are content to work in his serv- 
ice without any increase of wages, although they insist that the 
rate is less than that paid by competing and Connecting lines, and 
they pray that the receiver be directed to continue in force the con- 
tract under which they were working at the time the receiver was 
appointed, subject to such modifications and changes as may be 
made by the order of the court. They annex a copy of this contract. 

The receiver answers: First. That the Grand National Broth- 
erhood of Locomotive Engineers is not incorporated, and that many 
of its rules and régulations, which liave a bearing upon any con- 
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tract its members might make, are withlield from the public. This 
places him at a disadvantage, and renders uncertain the attitude 
of the brotherhood in any dilficulty which might arise in connec- 
tion with the contract. Second. That a number of the locomotive 
engineers employed bj him are not members of the brotherhood, 
and that it is not proper for him to contract in this way with cer- 
tain employés, whlle others are employed without such a contract. 
Third. That such a contract renders it impossible for the ofiicers 
charged with the opération of the property to hâve such freedom in 
its administration as is necessary to its prompt and efficient man- 
agement. Pourth. As a common canier, the railroad under his 
control is liable for damages which may resuit from the disorganiza- 
tion of its service. That the Brotherhood of Locomotive Engineers 
is bound by secret obligations to withdraw from the service of rail- 
road companies in a body, causing great damage. Fifth. That he 
should be at full liberty to sélect the best men and means of man- 
aging the business, without regard to organizations of any kind. 
That his superintendent has prepared a prôner schedule of wages 
and conditions for the employment of engineers and firemen, a copy 
of which is attached. Sixth. If he should contract with the broth- 
erhood, it M^ould be holding out a premium for his employés to be- 
come members of that order, which respondent states is not to the 
interest of his trust. That the brotherhood renders it impossible for 
the offlcers of the railroad to corne into direct contact with the em- 
ployés, and prevents such free intercourse as is necessary to good 
and efficient service. That no contracts hâve been entered into 
with the Order of Eailway Oonductors and the Brotherhood of Lo- 
comotive Firemen, and that he has had no difflculty with the con- 
ductors and firemen. He dénies that it is usual and customary for 
railroad companies of the United States to make such contracts 
with the Brotherhood of Locomotive Engineers. 

It wUl be observed that much of the receiver's answer is an argu- 
ment against the propriety and policy of contracts of any character 
between the offlcers of railway corporations and the représentatives 
of labor organizations. The gravity and importance of the consid- 
érations thus presented are exceedingly great. The control, under 
any circumstances, by the courts, of contracts between représenta- 
tives of the immense values invested with corporations engaged in 
the public duty of transportation, and the laborers employed in the 
same service,^ will doubtless appear to many as novel and dangerôus. 
It is well, however, to consider if a proper provision, by appeal to 
the courts, in the fréquent and destructive conflicts between organ- 
ized capital and organized labor will not afford the simplest, most 
satisfactory and effective method for the settlement of such contro- 
versies. Is it not the only method by which the public, and, indeed, 
the parties themselves, can be protected from the inévitable hard- 
ship and loss which ail must endure from the frequently recurring 
strikes? 

It will not be wise for those engaged with the maintenance of 
public order to ignore the immensity of the changes in the relations 
of the employing and the employed classes, occasioned by the phe- 
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nomenal development of commerce and the prevalence of labor or- 
ganizations. We are in this case directly concerned with a corpo- 
ration and a labor organization, and both engaged in railway trans- 
portation; and in this department of industry it is reported by the 
Interstate commerce commission that there is invested, in tlie United 
States 19,829,475,015, or nearly eiglit times the entire national 
debt of the country. Last year the railroads transported 530,000,000 
j)assengers, or more than eight times the entire population of the 
United States. The operatives employed by them number 784,000, 
iind it is no trifling testimony to the faithfulness and etïiciency of 
this mighty army of railroad employés that of the vast population 
transported under their care only 293, or less than one twenty- 
thousandth of 1 per cent, lost their lives. It is, moreover, true that 
no operatiTes of a railroad more than locomotive engineers are 
cliarged with the préservation of life and property, and when we 
are advised by the proof that 32,000 of the locomotive engineers of 
the United States, more than 80 per cent., belong to the brotherhood, 
it is difflcult to believe that their membership lessens efficiency to 
employers or fldelity to their suprême duty to the public. But 
whether thèse faots and other facts equally signiflcant will justify 
judidal control of contracts essential to the uninterrupted trans- 
portation of the conntry, in which the public is so vitally concerned, 
it is clear that where the property of railway or other coi-porations 
is being administered by a receiver, under the superintending power 
of a court of equity, it is compétent for a court to adjust ditficul- 
ties between the receiver and his employés, which, in the absence 
of such adjustment, would tend to injure the property and to defeat 
the purpose of the receivership. Indeed, the power of the court 
to direct a contract between its officers does not appear to be ques- 
tioned. The power of the court has always, on proper occasions, 
been exercised to protect the properties from the damaging and un- 
lawful results of a strike of the laborers in its employ. 

In the case of The Telegraphers t. Comer,i (decided at this term,) 
while this court, as above stated, was prevented by their own con- 
duct from according to the petitioners the practical relief they 
sought, they were enjoined from any interférence with the property, 
opérations, or employés of the receiver, and rules were issue d 
against individuals who were charged with such interférence. In 
Re Higgins, 27 Fed. Eep. 44^', the learned circuit judge of tlds cir- 
cuit, the Honorable Don A. Pardee, declared : 

"It Is wcU-settled law that whoever willfuUy interfères with property in 
the possession of a court is guilty of a contompt of tliat court, and 1 regard It 
as equally well settled that whoever unlawfuUy interfères with officers and 
agents of the court, in the full and complote possession and management of 
the property in the custody of the court, is guilty of a eontempt of court, and 
it is immaterial whether this unlawful interférence cornes in the way of actual 
violence or by intimidation and threats. The employés of thè receiver, 
although pro hac vice otflcers of the court, may quit their employmont, as can 
employés of private parties or corporations, provided they do not thereby In- 
tentionally disable the property; but they must quit peaceably and dece'ntly. 
Where they combine and conspire to quit, with or without notice, with the 

'Not reported, as the présent case is controlUng oq the questions in issue. 
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object and intent of crippling the property or its opération, I hâve no doubt 
that they thereby commit a contempt; and ail tliosc who combine arid con- 
spire with employés < o tbus quit, or, us otticlals of labor organizatious, issue 
printed orders to quit, or to strike, witb an intent to embarrass Ibe court lu 
administering the property, render tliemselves liable for ccmtempt of court." 

Certainly, it follows, then, tliat it is in tlie power of the court, 
in the interest of public order, and for the protection of the property 
under its oontrol, to direct a suitable arrangement with its employés 
or offlcers, to provide compensation and conditions of tlieir employ- 
ment, and to avoid, if possible, an interruption of tlieir labor and 
duty, which will be disastrous to the trust and injurious to the 
public. There is no reason why the receivership, in this respire t, 
should be conducted in a manner diiïering from the large prejwiider- 
auce of the successful and prospérons railroads of the country. It 
appears from the proof that about 90 per cent, of the railroads of 
the United States make contracts or schedules of rates and régula- 
tions for the employment of their operatives, which are agreed to 
by the représentatives of both parties. We are satisfled from thèse 
faots that sueh arrangements, under proper restrictions, are praisi'- 
worthy and bénéficiai to both parties, and we therefore shall not 
longer hesitate to direct the receiver to enter into an ai)proi)i'iati' 
contract or sehedule of rates and régulations with the engineers. 
This contract, however, will not be restricted to members of the 
Brotherhood of Locomotive Engineers, although membership of 
that order is and will be no disqualification to service on railroad.< 
under the control of this court so long as the rules and régulations 
of the order are treated as subordinate to the law of the land. The 
contract will comprehend ail engineers employed by the receiver, 
whether members or nonmembers of the brotherhood. 

This brings us to the considération — First, wliat is an approi)riate 
contract; and, second, whether thei'e is anj-thing in the rules and 
régulations of the brotherhood and its relations to thèse properties 
which is inconsistent with the law, and which would make it iui- 
proper for the court to place its receiver in a position where, in his 
exigent duty to carry ou the business of transportation, for which 
the railroad was chartered by the state, lie may flnd himself in the 
power of an organized body of his operatives who will be able to 
paralyze the opérations of the proper|ies. The appropriateness of 
the contract dépends solely upon the arrangement of détails. There 
is no différence between the engineers and the receiver upon the 
question of compensation. There is an apparent dispute abotit the 
eiîect of seniority of service of an engineer as affecting promotion. 
Th<! court will provide, however, that, where merit and ability are 
equal, seniority of service shall prevail, and will arrange a fair 
tribunal for the piirpose of testing the merit and ability of varions 
candidates for promotion, with the privilège of either party in cases 
not recoucilable to appeal to the court. There are other instances 
of niinor disagreement which the court will take time to adjust and 
to perfect the agreement. 

We hâve noted with gratification the repeated statements made 
in judiclo by the engineers and their counsel that they will accept 
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;as final and satisfactory of eveiy différence the conclusion and dé- 
cision of the court. The receiver has also expressed more than once 
his purpose to abide the décision. This submission, so unlike 
the violent and irrational course pursued by either party, as their 
interests might prompt, and without the slightest regard to the 
rights of the public, in many conflicts between what are popularly 
called "capital and labor," is considerate, judicious, and strongly ar- 
gues that the engineers wlio are before the court are good citizens, 
— indeed, patriots who respect and confide in the constituted au- 
thorities of their country. Fortunate will it be for our country 
if future différences of a similar character may be settled by a 
method so simple and so safe. This submission of the engineers 
applies as well to the remaining and most important différence be- 
tween the parties, and that is the effect upon the duty to the court 
and to the property of the rule of the brotherhood, which is under- 
stood by the court to be as follows: 

"(12) Tliat hereafter when an issue lias beon sustained by tlie grand 
eliief anil carried into etfect by the Brotlierliood of Locomotive lOugineers, 
it sliall be recognized as a violation of the obligations if a member of the 
Brotherhood of Locomotive Engineei-s who may be employed on a railroad 
run in connection witli or adjacent to said road to handle the property belong- 
ing to said railroad or System in any way that may benefit said Company with 
wiiich the Brotherhood of Locomotive Engineers are at issue, until the griev- 
ances or issues of différence of any nature or klnd hâve been amicably 
settled." 

This rule is understood to hâve been adopted by the brotherhood 
in Denver three years ago. In his testimony, Mr. A. B. Youngson, 
the assistant chief engineer, frankly admitted that the effect of this 
rule, as applied to the properties in the hands of the receiver and 
the engineers in his employ, would be as foUows: If, in the pursu- 
ance of the business of a common carrier, Avith which the receiver 
is charged, it should become necessary to convey over the lines of 
the Central Kailroad a car belonging to a railroad company on 
which there was a strike of the engineers, that it would be the duty 
of the brotherhood men in the employ of the receiver to refuse to 
haul the train containing such car, and, if the officers of the road 
insisted that the car should proceed, loyalty to the brotherhood re- 
quired that the engineer should at once resign his station, and aban- 
don his duty. He might, he stated, if he thought proper, caiTy the 
train to the terminal point. 

An illustration of the effect of this rule is afforded by the évi- 
dence, A strike was recently pending on the Savannah, Americus & 
Montgomery Eailroad, which runs in connection with and is adjacent 
to the Central. Engineer Arden of the Brotherhood of Locomotive 
Engineers, in the employ of the receiver, was directed to caiTy a car 
of the Savannah, Americus & Montgomery road between two sta- 
tions on the Central Eailroad. He declined to do so, and was at 
once discharged. A committee of the brotherhood havo insisted on 
his reinstatement. This the receiver has refused, and it is certain 
that but for the pendency of the proceedings now under considéra- 
tion by the court, tliere would be, as a resuit of Engineer Arden's 
construction of his duty, and the receiver's action, a strike of the 
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engineers upon every line of tlie Central, with. ail the calamîtous 
résulte to the public, to the road, and to the engineers which would 
inevitably ensue. The receiyer relies upon this as the main and 
controUing reason why he should not be required to enter into a 
contract with the brotherhood, when this rule 12 will necessarily 
be written into the contract. Now, there can be not a doubt that 
this rule of the brotherhood is in direct and positive violation of 
the laws of the land, and no court, state or fédéral, could hesitate 
for a moment so to déclare it. 

It is plainly a rule or agreement in restraint of trade or commerce. 
Section 1 of the act of July 2, 1890, known as the "Sherman Anti- 
Trust Law," provides: 

"Every contract, combination in the form of trust or otherwise, or conspiracy 
in restraint of trade or commerce among the several states, or with foreign 
nations, is hereby declared to be illégal. Every person who shall make nny 
such contract or engage in any such combination or conspiracy shall be 
deemed guilty of a misdemeanor, and, on conviction thereof , shall be punished 
by a fine not exceedlng $5,000, or by imprisonment not exceeding one year, 
or by both said punishments, in the discrétion of the court." 

Section 7 of the act of February 4, 1887, entitled "An act to regu- 
late commerce," provides — 

"That it shall be unlawful for any common carrier, siibject to the provisions 
of this act, to enter into any combination, contract, or agreement, expressed or 
Implled, to prevent, by change of time schedule, carnage in différent cars, or 
by other means or devices, the carriage of freights from being continuons 
from the place of shipment to the place of destination; and no break of bulk, 
stoppage, or Interruption made by such common carrier shall prevent tlie 
carriage of freights from being, and being treated as, one continuons car- 
riage from the place of shipment to the place of destination, unless such 
break, stoppage, or Interruption -was made in good faith for some necessary 
purpose, and vnthout any intent to avold or unnecessarily interrupt such con- 
tinuons carriage, or to évade any of the provisions of this act." 

Section 8 of the same provides — 

"That in case any common carrier subject to the provisions of this act shall 
do, cause to be done, or permit to be donc any act, matter, or tliing in this 
act prohibited or declared to be unlavi^ful, or shall omit to do any act, matter, 
or thmg in this act required to be done, such common carrier shall be liable 
to the person or persons injured thereby for the fuU amount of damages 
sustalned in consociuence of any such violation of the provisions of tliis act, 
together with a reasonable counsel or attorney's fee, to be flxed by the court 
in every case of recovery, whlch attorney's fee shaU be taxed and coUected 
as a part of the costs in the case." 

This is the Interstate commerce law, and, as amended by the act 
of congress of March 2, 1889, provides: 

"Sec. 3. (a) Undue Préférence. That it shall be unlawful for any common 
carrier, subject to the provisions of tliis act, to make or give any undue or 
unreasonable préférence or advantage to any particular person, company, firm, 
corporation or locality, or any particular description of tratilc in any respect 
whatsoever, or to subject any particular person, company, firm, coiporation, 
or locality, or any particular description of trafflc, to any undue or unreason- 
able préjudice or disadvantage in any respect whatsoever. (b) Facilitics for 
Interchange of Traffic. Every common carrier subject to the provisions of tliis 
act shall, accordlng to their respective powers, afïord ail reasonable, proper, 
and equal facillties for tlie interchange of trafilc betwecn their respective 
Unes, and for the roceiving, forwarding, and delivering of passengers and 
property to and from their several Unes and those Connecting therewith, 
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and shall not discrimlnate in their rates and charges between sucli Connecting 
Unes; but this shall not be construed as requiring any such eommon carrier 
to give tlie use of its ti-acks or terminal facilities to anotlier carrier engaged in 
like business." 

"Sec. 10. Penalties for Violation of tbe Act. That any eommon carrier, 
subject to the provisions of the act, or, wlienever such eommon carrier is a 
corporation, any director or officer thereof, or any receiver, trustée, lessee, 
agent, or person acting for or employed by such corporation, wlio alone or 
with any other corporation, company, person, or party, shall willfully do or 
cause to be done, or shall willingly suffer or permit to be done, any act, mat- 
ter or thing in this act prohibited or declared to be unlawful, or who shall 
ald or abet therein, or who shall wiUfuUy omit or fail to do an> act, matter, 
or thing in this act required to be done, or shaU cause or willfully sufCer or 
permit any act, matter, or thing so directed or required by this act to be done, 
not to be so done, or shall aid or abet any such omission or f aUure, or shall be 
guilty of any infraction of thi« act, or shall aid or abet therein, shall 
be deemed guilty of a misdemeanor, and shall, upon conviction thereof 
In any district court of the United States within the jurisdiction of whlch 
such offense was committed, b© subject to a fine of not to exceed $5,000 
for eacli offense: provirted tliat, it the offense for which any person 
shall be convicted as aforesaid shall be an unlawful discrimination In 
rates, fares, or charges for the transportation of passengers or property, such 
person shall, in addition to the fine hereinbefore provided for, be liable to 
imprisonment in the penitentiary for a term of not exceoding two years, or 
both sucli fine and imprisonment, in the discrétion of the court." 

The laws of tke United States (section 5440 of the Revised Stat- 
utes) provide: 

"If two or more persons conspire either to commit any offense against the 
United States or to defraud the United States in any manner or for any pur- 
pose, and one or more of sucli parties do any act to effect tlie objcct of con-: 
spiracy, ail the parties to such conspiraey shall be liable to a penalty of not 
less than one thousand dollars, and not more than ten thousand dollars, and , 
to imprisonment not more than two years." 

Construing thèse several enactments together, it will be seen that 
a combination of persons, without regard to their occupation, which 
will hâve the effect to defeat the provisions of the Interstate com- 
merce law inhibiting discriminations in the transportation of freight 
and passengers, and furthertorestrainthe trade and commerce ofthe 
country, will be obnoxious to severe penalties. This will apply with 
even greater force to persons in the employ of the railroads con- 
cerned. 

Now, it is true that in any conceivable strike upon the transporta- 
tion Unes of this country, whether main lines or branch roads, there 
will be interférence with and restraint of Interstate or foreign com- 
merce. This will be true also of strikes upon telegraph lines, for 
the exchange of télégraphie messages between people of différent 
States in Interstate commerce. In the présence of thèse statutes, 
which we hâve recited, and in view of the intimate interchange of 
commodities between people of several states of the Union, it will 
be practically imi)ossible hereafter for a body of men to combine 
to hinder and delay the work of the transportation company with- 
out becoming amenable to the provisions of thèse statutes. And a 
combination or agreement of railroad officiais or other représenta- 
tive of capital, with the same effect, will be equally under the ban 
of the pénal statutes. It follows, therefore, that a strike, or "boy- 
cott," as it is popularly called, if it was ever effective, can be so 
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no longer. Organized labor, when injustice lias been done or threat- 
-ened to its membership, will ûnd its useful and valuable mission in 
presenting to the contts of the country a strong and resolute protest 
and ,a pétition for redress against unlawful trusts and combinations 
whicll would do iinlawful wix)ng to it. Its membersliip need not 
doubt that their counsel will be heard, nor tbat speedy and exact 
justice will be administered wlierever the courts hare jurisdiction. 
It wni foUow, therefore, that in ail such controversies it willbe com- 
pétent, as we hâve doue in this case, for the courts to préserve the 
rights of the operatives, to spare them hardship, and at the same 
time to spare to the public the unmerited hardship which it has suf- 
fered from such conflicts in the past. It will be also found that 
by such methods organized labor will be spared much of the antag- 
onism it now encounters, and in its appeal to the courts it will hâve 
the sympathy of thousands, where, in its strikes, it has their oppo- 
sition and resentment. 

But, if there were no statutory enactments upon the subject, no 
court of equity could justiflably direct its receiver to enter into a 
contract with a body of men who hold themselves bound to repu- 
diate their contract, and disregard a grave public duty, because of 
real or alleged grievances, which some otlier person or corporation, 
not a party to the contract, inflicts or is alleged to infllct, not upon 
a party to the contract, but upon soniebody else. To comijel 
the receiver to do this would be monstrous. The receiver may 
be wholly just, considerate, humane, and even indulgent, to the 
engineers in his employ. Tliey may, with reasor, regard him 
not only as their kindly employer, but as their friend. Tlie 
people of Georgia may hâve afforded to them every needed évi- 
dence of sympathy; the compensation may be ample; their fu- 
ture as bright as possible for intelligent, energetic, and cour- 
ageous manhood; and yet, because of a difflculty with or without 
cause which originales in Maine or Minnesota, they will abandon 
the service of tlieir kind emploj'er, and forego the realization of their 
own hopeful anticipations, and bring disniay, and it may be ruin, 
upon the kindly and sympathetic people among whoui they live. 
This is almost the inévitable conséquence of tliis rule. It is in 
évidence, and is generally known, that almost the entire business 
of transportation of freight is carried on in cars which, without 
breaking the bulk of their freight, are forwarded from one railroad 
to another. This is an absolute necessity. The interests of the 
public and the économies of cheap and rapid transit deniand it. 
There are 1,200,000 cars upon the railroads of the United States. 
There are 168,400 miles of railroad, or more than seven cars permile. 

The Central Eailroad, according to the récent report of the super- 
intendent, has less than two cars per mile. It is therefore indispen- 
sable that it should use the cars of other lines ; but, if it were otlier- 
wise, it would be impossible, under the présent System, to deny to 
the cars and freight of other lines transit over the lines of the Cen- 
tral without violation of the law. The receiver cannot violate the 
law, and the engineers cannot compel him to do so without them- 
selves becoming obnoxious to the criminal statutes. And the couit 
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does not doubt, fpôm their bearing and testimony in the case, that 
thej'' only need to be âdvised of thèse faots, when they will immedi- 
ately recède from the unlawful and most dangeroiis attitude in 
whicli this rule bas placed tliem. It is, indeed, a rule which, more 
than ail others, bas given strength and comfort to the enemies of 
organized labor. 

It is true, liowever, that the learned counsel for the petitioners, 
when bis attention had been called by the court to the insuperable 
di£8culty in the way of a mutually bénéficiai contract puesented by 
this rule, while insisting that it ought not to stand in the way of a 
contract, hastened to afford additional évidence of the good faith 
of bis clients, by stating unreservedh' that iipon this, as upon ail 
subjeots, they were willing and anxious to take the direction of the 
court. This déclaration is authoritative, and the court will act upon 
it. It is binding upon the engineers of the brotherhood, who are 
offlcers of the receiver, and who were represented by the commit (ce 
and their assistant chief eugineer, Mr. Youngson, ail of wlinui were 
in the i>rcsence of the court when it was made. It is accepted as 
made in good faith, and as a condition of tlie contract which the 
court will direct the receiver to niake. While, therefore, any en- 
gineer may, at any time, exercise liis i-ight as ;i.n individual to leave 
the senàces of the receiver, he may not do so in such nianner as to 
injure the properties or impede its proper management. 

In case of any issue with the management in whicli the brollier- 
hood or its members are concerned, and tJie nu^mbers in the employ 
of the receiver shall désire to leave his services, in a body or oLlier- 
wise, in such manner as may in any way impede the opérations of 
the road, they will be required to do so upon such tenus and condi- 
tions as to the court may seem proper for the protection of the in- 
terest of the property and the maintenance of justice and fair ])^ay 
to ail concerned. In the mean time tlie old contract \\ill remtin in 
force, ahvays under the gênerai opération of this décision with ref- 
ernce to rule 12 of the brotherhood, until the ternis of the ncw 
contract are deflnitely settled by the court; and it will be speci:illy 
directed that no engineer or other person in the employ of the Cen- 
tral Railroad shall be discharged or in any way injured in his sta- 
tion on account of this proceeding, or any step taken in regard to 
its inception or advocacy. 



SOWLES V. WITTEUS et al. 

(Circuit Court, D. Vermont. January 11, 189.3.) 

Attachment— Lien-— Lâches— VoiD Judgment. 

Though under Rev. Laws Vt. § 1.5-t2, the land attached ou mesne pro- 
cess, unless set ofC to tlie creditor, or sold wlthiii tive montlis after final 
iudgment, becomes subject to attacliment by otlier ereditors. who may 
then seize and hold it as against the piior attaehment, the right of such 
prier attachiiig creditor to sell after the expiration of the tive nionths is 
not affected by attaehment and sale under a void judgment, rendered, 
upon the defendant's stipulation for tlie purpose of avoiding liis rights. 
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2. Execution— Salb of Land— Adtbbtisbment. 

Where the advertlsement of tlie sale under exécution of land situated 
in several towns describes each parcel In each town by towns, and spéci- 
fies as to those ia each town tliat ttie sale will be at an hour named, on the 
premises, tbe latter expression will be construed distributively as ap- 
plying to each of the premises, and the advertlsement is a sufflcient com- 
pUance with Laws Vt. 1884, No. 139, § 2. 

S. HUSBAND AKD WlPB — ExECnTORS— TkUSTBB. 

Where money is bequeathed to a wife in trust to pay the interest there- 
on to her daughter, and her husband, being the exécuter, collects the 
money, and never pays it over to hls wife, the wife does not become 11- 
able to the daughter because of an understanding that she is to pay a 
certaia annual sum in lieu of iuterest; and a judgment entered by con- 
sent in favor of the daughter against the mother for money assumed to 
be due under such agreement is void, as against an attaching créditer. 

4. FEDERAL COCRTS — FOLLOWING StATB DECISIONS. 

Under Kev. St. § 916, adopting the laws of the states relatlng to rem- 
édies on judgments at law, the construction placed upon such laws by 
the highest court of the state, while not absolutely binding on the féd- 
éral courts, is entitled to great, and almost controlhng, weight. 

In Equity. Suit by Susan B. Sowles against Wellington B. Wit- 
ters and Chester W. Witters, receiver of tke First National Bank of 
St. Albans, to remove a cloud on plaintiïï's title to land. Bill dis- 
j missed. 

Edward A. Sowles, for oratrix. 
Chester W. Witters, for défendants. 

WHEELEE, District Judge. The oratrix is a daughter of Ed- 
ward A. and Margaret B. Sowles. He was the executor of a will 
bequeathing |25,000 to his wife in trust for, and for payaient of the 
annual interest thereon to, this daughter. The wife had lands 
which the défendant receiver attached in a suit for an assessment 
upon stock in which he recovered judgment at the February tenn 
of this court, which ended May 9, 1889, for $49,806.67, with costs, 
and took out exécution thereon against her returnable in 60 days, 
instead of the next term, as required by rule 8 of this court, which 
was levied upon the lands attached. Upon the discovery of this 
mistake a suit was brought in the name of the oratrix against her 
mother in Franklin county court of the state. The receiver was 
summoned as trustée of the défendant, and the same lands, except 
one parcel claimed by the oratrix under a contract with Asa Owen 
Aldis, were attached therein. The receiver afterwards took out 
another exécution, returnable to the next term, and caused the lands 
attached in his suit, in controversy hère, to be levied upon and sold 
thereon to Wellington B. Witters. The sale was completed within 
flve months after this levy, but not tiU more than that time after 
the judgment. The receiver was discharged as trustée f rom the suit 
of the oratrix, and afterwards judgment was rendered therein for 
the plaintiff on stipulation signed by the défendant for $9,587, with 
costs. Execution was taken out upon this judgment, and levied up- 
on the lands attached, which were seasonably sold. This suit is 
brought to remove the cloud of the receiver's levy, against which 
many defects are alleged, from the title of the oratrix. The défend- 
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ants answer that the contract with Aldis belonged to Margaret B. 
Sowles, set up that the judgment of the oratrix was had without 
foTindation to avoid the rights of the receiver, and was void, and deny 
aiiy inaterial defects in the reœiver's levy. 

The case shows that Margaret B. Sowles did hâve an interest in 
the Aldis contract and lands covered bj^ it which might be taken 
on exécution; and that a new contract referring to it was made 
between the oratrix and Aldis, with her consent, which might leave 
her interest remaining, and still so liable. T\Tiat that interest was 
does not exactly appear, and it cannot be now settled hère. It was 
sufificient to show that the oratrix is not entitled to a decree hère, 
because her mother had no interest in the lands. 

By the laws of the state as resorted to and made a part of the 
laws of the United States, real estate attached on mesne process 
is "held flve months after rendition of final judgment, and no longer." 
Eev. St. U. S. § 916; Eev. Laws Vt. 1542; rule 11. The highest 
court of the state has held that the sale must be completed within 
the five months to préserve the lien by attachment. Whipple v. 
Sheldon, 63 Vt. 197, 21 Atl. Rep. 271. That construction of the 
statutes of the state by that court, although not absolutely binding 
upon the meaning of them as a part of the laws of the United States, 
is entitled to great, and almost controlling, weight, and is followed 
hère. Butz v. Muscatine, 8 Wall. 575 ; Supervisors v. U. S., 18 Wall. 
71. The défendants must therefore stand upon the levy and sale on 
the second exécution of the receiver. This makes an inquiry into 
the validity of the judgment and proceedings in the name of the 
oratrix necessarv. The statute 13 Eliz. c. 5, has long been a part 
of the statutes "of this state. Eev. 1787, 111; R. L. § 4155. It 
provides that "ail suits, judgments, and exécutions made or had to 
avoid a right, debt, or duty of another person shall, as against the 
party only whose right, debt, or duty attempted to be avoided, his 
heirs, executors, administrators, and assigns, be null and void." The 
testimony of Margaret B. Sowles has been taken by the défendants, 
in which she states that notes and leases reserving rent were deliv- 
ered to lier as trustée to nearly the amount of the legacy of |25,000 
for her daughter, in 1880, and assigned to her in 1883 or 1884, and 
refers to a spécification not filed as of her indebtedness to the oratrix, 
on which judgment was rendered for "rents, moneys, etc., owing 
from Januaiy 18, 1884 to 1885. |1,250," and so for each vear to Jan- 
uary 18, 1889, and for "Barney money, April 10, 1886, |1,700;" 
amounting, without interest, to $7,950, and with interest to |9,587. 
She f urther states that the Barney money was principal, and was paid 
to her husband in her présence. She admits having testifled re- 
peatedly August 12, and 13, 1886, that she had not received any rents 
nor money as trustée for her daughter up to that time, except some 
which she had paid ont for her schooling, whicli she states was cor- 
rect ; and that other money was paid to her husband for her, but when 
and to what amount she could not tell; that she had no account 
of money received; that the amounts specified were agreed to as 
due because she was to pay her daughter |1,500 interest yearly. 

The testimony of Edward A. Sowles has been taken for the oratrix 
v.55F.no.2 — 11 
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without examination in (Met as to tlie foundation of the judgment. 
Ee was asked: "Interrogatory 9. What was the considération of 
tlie debt upon which. said suit was brouglit? Answer. Margaret 
B. Sowles' indebtedness to Susan B. Sowles for moneys as trustée 
ander H. Bellows' wUl, wMch slie owed Susan B. Sowles, and agreed 
to ipay her individually, and wai5 individually liable therefor." 
The sums specified as accruing bef ore August 12, 1886, amount, with- 
out interest, to |4,200, and witb interest to $5,424.50. Thus con- 
siderably over half of tlie judgment appears to bave been rendered 
as for moneys received which clearly had not been received, and the 
évidence does not show that any of the residue was for money ac- 
tually received. The judgment seems to hâve been made up on the 
assuniption that the trustée had received securities to the amount 
of f20,833.33:J, and would be liable for interest on that amount, 
whether she had received it or not, and for the Barney money, al- 
though she had not received it, and it would be principal on which 
she was only to pay the interest. 

The statute of the state authorizing married women to niake con- 
tracts does not aiithorize becoming surety for the husband's debts. 
Laws Vt. 1884, p. 120. The husband was exécuter, and liable for 
assets of the estate received by him, and the wife could not make 
herself liable for the same by stipulating as trustée that they might 
go into a judgment against her. This judgment was without foun- 
dation; was obviously, from the circumstances, had to avoid the 
right of the receiver to levy his exécution upon this land ; and by the 
express words of the statute was, with the exécution issued upon 
it, null and void as against the receiver, being so absolutely void it 
does not stand in the way of the receiver's levy and sale. 

The principal objections against that levy are that the return of 
the marshal on the exécution was not recorded in the town clerk's 
oflQce, and did not, when made, show notice to the debtor, nor sufEi- 
cient advertisement, or publication three weeks successively, of the 
time and place of sale. Formerly real estate was not sold on exé- 
cution, but was set out on appraisal by freeholders to the creditor. 
The return of the offtcer was required to be recorded in the town 
clerk's office, and returned whence issued, and there recorded. Eev. 
Laws, §§ 1569, 1573, 1927. No deed was given. This record was 
the extent of the creditor's title, That the record in the town 
clerk's office had been made was to be shown by the return, and the 
return must be made within the life of the exécution according to 
its command, but the record of the return need not be made till after- 
wards. Perrin v. Eeed, 33 Vt. 62. At this time real estate might, 
(Laws 1884, No. 139, § 1,) "instead of being appraised amd set oiï to 
the creditor, be sold on exécution tu the manner hereinafter pre- 
scribed." The manner prescribed was by public auction to the high- 
est bidder, and deed, "which, being recorded in the town clerk's 
office," should "give to the purchaser ail the debtor's title to the land 
so sold." Section 2 : The auction must be on sixty days' notice in 
writing to the debtor, and advertisement, published three weeks next 
bef ore, of the time and place. Section 3 : The sale may be after 
the return day of the exécution. The offlcer is to make return with- 
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iu five days after the sale, "but the title of the purchaser shall not 
be affected by any failure on tbe part of the officer to make the re- 
tinii as aforesaid." Section 5: A form of deed is given which 
recites the proceedings, and nothing else is required to be recorded. 
The substitution of the sale and deed for the appraisal and set-o£E 
substituted the requirements of the former for those of ths latter 
when the former is used. U. S. v. Claflin, 97 U. S. 546. 

The notice to the debtor of the sale of real estate is required, "thaï 
the owner thereof may hâve an opportunity to redeem tlie same.'" 
Laws 1884, No. 139, § 3. It is no part of the levy or sale, and is 
somewhat like the demand required of the sum to be levied. lîeT. 
Laws, § 1547. The failure to make such demand does not invalidate 
the levy. CoUins v. Perkins, 31 Vt. 624. The notice is, howevcr, 
shown to hâve been in fact given. The advertisement is shovvn în 
the bill, and shown by proof to hâve been in fact published as re- 
quired. 

The principal criticism upon that is that it relates to several par- 
cels in each of several towns, and does not name time and place 
as to each parcel. But it describes each parcel in each town, by 
towns, and spécifies as to those in each town that the sale will bc at 
an hour named, on the premises. This expression is used distribu- 
tively, and applies to each of the premises. The advertisement ap- 
pears to hâve been fuUy understood by ail concerned, as it vvas 
foUowed in making the sale, and to hâve been sufficient. As the 
title would not be affected "by any failure" to make return, the fail- 
ure to make full return in thèse respects Avould not affect it. 

Thèse proceedings are similar to those of sales of lands for taxes, 
and such parts of them as are not required to be shown in a particu- 
lar way may be shown otherwise by any compétent évidence. Chan- 
dler V. Caswell, 17 Vt. 580. And if thèse are required to be shown 
by return made at some time as the best évidence, the return has by 
leave of court been amended according to the facts, which seems to 
be allowable. Brainard v. Burton, 5 Vt. 97; Bent v. Bent, 43 Vt. 
42. Deeds not criticised were given by the marshal to the pur- 
chaser and recorded, which, according to the statute, appear to give 
the purchaser, the défendant Wellington B. Witters, "ail the debtor's 
title to the lands so sold." 

Suggestion is made that the bids are not paid, but that is a mat- 
ter wholly between the purchaser, créditer, and debtor. The 
exécution is retumed satisfied to the amount of the bids, which is 
sufficient as to ail. BiU dismissed, with costs. 



SOWLES et al. v. RUGG et al. 

(Circuit Court, D. Vermont. Januai-y 11, 1893.) 

QciB'nNG Title— When Suit Lies. 

One who has purchased land at exécution sale under a void judgment 
obtained by him colluisively with the défendant for the purpose of de- 
feating the rights of a prier attachlng créditer, cannot, by joining with 



164 FEDERAL BEPOÉTBB, VOl. 66. 

hlm défendant'» husband, subject to whose alleged marital rights the sale 
was made, entltle himself to malntaln a blll to remove the doud created 
by the sale under such prior sttachment 

In Equity. Suit by Susan B. Sowlea and Edward A. Sowlea 
against Benjamin F. Kugg and Chester W. Witters, receiver, etc., 
to remove a cloud on complainants' title. Bill dismissed. 

Edward A. Sowles, for orators. 

Chester W. Witters and Natkan N. Post, for défendants. 

WHEELEE, District Judge. The oratrix is a daughter, ai-.d the 
orator the husband, of Margaret B. Sowles, and the défendant AMt- 
ters is receiver of the First National Bank of St. Albans. 

He attached her real estate, and the oratrix attached the sarae. 
It was levied upon, and sold on his exécution to the défendant Eugg, 
but not within five months of the judgment; and afterwards levied 
upon and sold, subject to the marital rights of the husband, to the 
oratrix, on her exécution within flve months of that judgment. This 
suit is brought to remove the cloud of his levy from the title of the 
oratrix and orator, and to prevent Kugg from interfering with their 
possession. 

It has been heard with Susan B. Sowles vs. Wellington B. Witters 
and Chester W. Witters, receiver, upon like answer and the same 
évidence. See 55 Fed. Rep. 159. As it is brought by the oratrix 
and orator, it can be maintained only upon a joint or common title 
or right of both. That the judgment and exécution of the oratrix 
are whoUy void as to the défendant Witters, receiver, is found and 
held in this case as in that. The subjeetion of her levy and sale 
to the marital rights of the husband would not vary their effect. 
By the statute under which they were made they would, if valid, 
"give to the purchaser ail the debtor's title to the land so sold." 
Laws 1884, No. 139, § 2. If the husband had any marital rights 
that would be left, they would not be included, whether noticed or 
not; if he had none, ail the debtor's title would be conveyed, although 
treated as subject to them. Perrin v. Eeed, 35 Vt. 2. If the re- 
ceiver's levy was valid, the effect would be the same; neither pur- 
chaser would hâve any joint or common right with the husband, 
and neither could join with him against the other. Much less can 
the oratrix proceed jointly against the other after her right fails. 
His right, however, is to the use of the wife's lands; the rents, is- 
sues, and products of which hâve long been exempt from his debts. 
Eev. Laws, § 2324. But the statute relating to the contracta and lia- 
bilities of married women provides that exécution may issue against 
them, and be levied on their "sole and separate goods, chattels, and 
estate." Laws 1884, No. 140, § 1. When her lands were levied 
upon and sold they were no longer her lands for him to hâve the 
use of. When the marital relation is ended by divorce, this right 
ceases. Barber v. Eoot, 10 Mass. 260 ; Mattocks v. Stearns, 9 Vt. 326. 
Whatever ends the wife's estate ends the husband's. Even after he 
becomes tenant by the curtesy, what would end her estate if she was 
alive wUl end his. Execution issues upon the acknowledgment of 
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a statute, merchant or staple. "If a woman, tenant in tail, acknowl- 
edge a statute and marry, and hâve issue and die, the land inay be 
extended in the hands of her husband, tenant by tlie curt(«y." Bac. 
Abr. "Curtesy of England, E." "Any circumstauce which would 
hâve defeated or determined the estate of the wife if living will, of 
course, put an end to the estate by curtesy." 1 Washb. Keal Prop. 
c. 6, par. 18; 1 Eop. Prop. 35. The husband has an estate in the 
wife's land which might be attached by his creditors, if net exempt 
by law, and be conveyed by him, if not prohibited by law. Hyde v. 
Barney, 17 Vt. 280. But it is of uncertain duration, and liable to 
be defeated by the failure of her estate, as well as by the teimina- 
tion of the marriage relation during the life of both. 

The levy of the oratrix seenis to be good against ail but the re- 
ceiver, whose right was sought to be avoided, and would terminale 
the rights of the orator; and both could not proceed together against 
the défendants af ter the failure of his rights. 

Let a decree be entered dismissing the bUl, with costs. 



EQUITABLE MORTG. 00. v. LOWRY et al. 

(Circuit Court, N. D. Texas. February 4, 1893.) 

No. 203. 

HOMESTEAD— DbSIGNATIOK — CONTIQUOUS TrACTS — InCUMBRANCES. 

A husband. and wife owned aud llved with tlieir family upon, and used 
as one tract, tliree tracts of land containing 133, 280, and 5 acres, ro- 
spectively, ail adjolning. The 133-acre and the 5-acre tracts constituted, 
\^'ith a smaU parcel of the 280 acres, between them a continuons 
body of land. They also owned a tract of .TO.Si acres in the same eounty, 
but at a distance of three fourths of a mile from tlie land on whicli they 
lived. The husband made a written d(>signation of the 133-acro, the 
5-aere, and 59.82-acre tracts as liis homestefid ; tlie 280-acre tract being, 
at the time, under a mortgage. Held, that under the Texas statute the 
désignation was effectuai as to the 133-acre and the .5-acre tracts, and that 
a deed of trust thereof was invalid; but that it was ineffectuai as to the 
59.82 acres, and that a deed of trust thereof was valid. 

Same— MoiiTGAGE— EsTOPPEL by Rephkskntations. 

Représentations under oath, made by husband and Avife for the purpose 
of obtaining a loau upon the security of tlieir homestead lands, that the 
lands are not their homestead, but that otlier lands therein specifl(Kl are, 
do not estop thein from claiming their liomestead exemption under tlu> 
Texas statute, such représentations being contrary to the visible and 
actual facts. 

Same— Colorable Transfer to Tiiird Party — Moktgaoe— -Subrogation. 
A husband and wife conyeyed their homestead to a third party by gên- 
erai warranty deed for an expressed sulistantial considération. The 
grantee borrowed money on the security of tlie lands. The agent of the 
lender luiew that the conveyanee to the borrower was only colorable; that 
the real iuterest in tlu^ land reniaiiied in the grantors, and that they con- 
tiiuied to occupy llie land as their liomestead. Tlie lands were reconvt^yed, 
and tliereafter tlie hushand and wife, by false représentations that the 
lands were not tlieir homestead, borrowed money upon them, a part of 
whieh the lender, at their request, apphed in payiiient of the flrst loan, 
Hdd that, althougli tlie deed of trust to securi; the latter loan was invahd, 
tlie lender was entiûed to be sijbrogated to the debt and hen of the first 
lender, and that the knowledge of the agent of tlie latter was not Imputable 
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to the former, as the payment of the flrst loan had been made by the 
second lender at the request of the owners of the homestead, and In 
ignorance of the facts as to the colorable conveyance. 

In Eqoity. Bill by the Equitable Mortgage Company as^ainst 
James 1'. Lowry and others to foreclose a deed of trust on real prop 
erty. Decree for complainant, 

W. A. Bonner, for Complainant. 
McConniclc & Spence, for respondeuts. 

RECTOR, District Judge. In thls cause it is admitted by tlie 
plaintiff and défendants — 

That In May, 1883, James P. and Martha A. Lowry were the owners of about 
413 acres of land on the John 0. Bâtes, A. J. Heffner, and W. H. Sowell sur- 
veys, ail In one body, and adjohilng; that In 1883 J. P. Lowry and wife gave a 
deed of trust to the Texas Loan Agency upon the 280 acres ont of the lower 
part of the J. C. Bâtes sucvey and tivi west end of the A. H. Heffner and W. 
H. Sowell suiTeys, colored gi-een on the plat; tliat said deed of trust was re- 
newed in 1885, and had not been pald, and was in force November 30, 1888; 
tliat on November ]3, 1884, Martha A. Lowry and J. P. Lowry executed a gên- 
erai warranty deed to William Lowry, conveying to hiin the 133-acre tract out 
of tlie Bâtes survey and tlu» 59.82-aoro tract ont of the Jloore survey, colored 
yellow on the plat; that the considération shown in said deed was $4,000 cash, 
Iiaid by William Lowry, the grantee; that William Lowry, on Jannary 15, 
1885, exo<iuted a note for a loan of $1,300 from the J. B. Watkins Land Mort- 
gajre Company, and gave a deed of tnist on the said 133-acre and the said 
59.82-acre tracts to secure it; and tliat November 1, 1886, William Lowry con- 
veyed the said 133 and 59.82 acre tracts back to M. A. Lowry, the considéra- 
tion recited in the deed being $1,300, paid by M. A. Lowry, and the assuming 
payment of a certain mortgage for $1,300, dated January 1, 1885, given by 
William Lowry to the J. B. Watkins Land Mortgage Company; and that in 
October, 1887, James P. Lowry made a written désignation, duly executed, 
acknowledged, and recorded, wherein he designated as his homestead the 133- 
acre tract out of the Bâtes survey and the 59.82-acre tract out of the Moore 
survey; that in November, 1888, wlien die loan was made by the Equitable 
Mortgage Company, J. P. Lowry and wife, M. A. Lowry, owned the 133-acre 
tract, the 280-acre tract, the 59-acre tract, and the 5-aere tract, but the deed 
of trust to the Texas Loan Agency on tbe 280-acre tract was still in force at 
that date. McCormick & Spence, Sols, for Defts. 

W. A. Bonner, Atty. for the Equitable Mort. Co. 

In addition to tbe facts stated in the foregoing agi'eement of 
counsel, tlie court flnds that James P. Lowry and his wife, Martha 
A. Lowry, on November 1, 1888, executed a note to the complain- 
ant for .$3,450, with interest at 6 per cent., as shown by flve cou- 
pons attached; that at the same time they executed to S. M. Fin- 
ley a deed of trust upon the 133 acres of land, part of the John C. 
Bâtes survey, upon 59.82 acres of land, part of the James Moore 
survey, and on about 5 acres, part of A. J. Heffner survey, to secure 
the payment of said notes and coupons; that as an inducement to 
the payée to make the loan of said money James P. Lowry and his 
wife, Martha, represented to it, under oath in writing, that said 
land was not their homestead, but that other land, mentioning lots 
in the town of Campbell, was their homestead. The 59.82 acres, 
part of the James Moore survey, is in the same county with the 
land upon which James P. Lowry and his wife, Martha, lived, but 
separated three fourths of a mile from it James P. Lowry and 
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V. ifc, 51. A. Lowry, at the time they executed said mortgage sued 
on by complaiiiant, were actually (contrary to their représentations 
ro complainant) living witli their family on said 133 acres, part of 
The John 0. Bâtes survey, and were actually using the 280 acres, 
then under mortgage to the Texas Loan Agency, and the 5 acres, 
part of the A. J. Heffner survey; ail constituting the 413 acres in 
one body. John I. Nicholson was the agent of the J. B. Watkins 
Land Mortgage Company in negotiating the loan to William Lowry 
of $1,300, January 1, 1885, and knew that the sale to WiUiam Lowry 
by J. P. Lowry and wife, the mortgage debt of |1,300 thereon, 
and the reconveyance back by William Lowry to Martha A. Lowry, 
were ail devices to put a mortgage on the 133 acres of land out of 
the Bâtes survey on which J. P. Lowry and wife lived as a home- 
stead. This mortgage to the J. B. Watkins Land Mortgage Com- 
pany was paid by complainant out of the money sued for in this 
case. Martha A. Lowry, wife of James P. Lowry, died in 1890. 
Default having been made in the payment of the indebtedness of 
James P. Lowry and wife, this suit was brought to establish the 
eame, and foreclose the deed of trust against James P. Lowry, the 
trustée, and the children of Mrs. Lowry. 

There is no contest in the case except over the liability of the 
land for the debt sued on. Under the facts and issues joined, the 
following questions of law arise: 

First. Was the land mortgaged by James P. Lowry and wife 
their homestead at the time of the deed of trust to complainant? 

Second. If the land, or part thereof, so mortgaged was the home- 
stead of Lowry and wife when mortgaged, did the f;ilse représen- 
tations of Lowry and wife, made to complainant to induce it to 
make the loan, estop Lowry and wife from setting up the home- 
stead in the land mortgaged? 

Third. Will the payment of the debt by complainant of the J. B. 
Watliins Land Mortgage Company, amounting to $1,601.90, when 
paid, subrogate it to the lien of said indebtedness on the 133 acres 
and the 59.82 acres? 

The constitution of the state of Texas provides that "no mort- 
gage, trust deed, or otlier lien on tlie homestead shall ever be valid 
except for the purchase money thereof, or improvements made 
thereon, as hereinbefore provided, whether such mortgage or such 
trust deed or other lien shall liave been created by the liusband 
alone, or together with his wife; and ail pretended sales of the 
homestead involving any condition of defeasance shall be void." 
Const. art. 16, § 50. The laws of the state provide "that the home- 
stead of a family not in a town or city shall consist of not more 
than two liundred acres of land, which may be in one or more par- 
cels, with the improvements thereon: provided, that the same shall 
he used for the purposes of a home, or as a place to exercise the 
calling or business of the head of a family." Article 2336, Rev. St. 
Tex. 

1. On the flrst proposition the évidence seems clear that the 
133-acre tract was the homestead of Lowry and wife, and when 
they executed the mortgage to secure the debt sued on in tlris 
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ease they were then living on ît, cultivating and using it, with 
their family, as a homestead. The sniall tract of 5 acres off of 
the A. J. Heffner survey had a gin on it, and some land in cultiva- 
tion, and constituted, witli the 133 acres, and a small tract be- 
tween the 133 acres and the 5 acres, a continuons body of land. 
It may fairly be talcen as a part of the homestead at the date of 
the mortgage. As to the 39.82 acres about three quarters of a mile 
off from the homestead, it was no part of the homestead at the 
date of the mortgage. Tliere were 413 acres in a solid body 
in the home tract, ail under fence, and being cultivated, or other- 
wise used by said Lowry and wife, when the mortgage was given 
by them. It is true there were 280 acres of the home tract un- 
der mortgage on Kovember 1, 1888, to the Texas Iioan Agency; and 
it is also true that in 1887 Lowry and wife had designated this 
59.82 acres as part of their homestead. Such désignations are not 
valid as against the patent fact in the case. A homestead is to 
be determined by the yisible facts of use and enjoyment. 

2. The 133 acres of the John 0. Bâtes survey and the 5 acres 
of the Heffner being part of the homestead of Lowry and wife 
at the date of the deed of trust sought to be foreclosed tliereou, 
this brings us to consider the effect of their déclarations made 
to complainant that said land was not their homestead, but that 
lots 6, 7, 8, 9, and 10, in block 10, in tJie town of Campbell, were their 
homestead. There can be no doubt that the purpose of those déclara- 
tions, which were untrue, was to induce the complainant to be- 
lieve them, and thus obtain a loan on the homestead. The de- 
fendants were not estopped by their déclarations in this case from 
setting up their homestead exemption. In Land Co. v. Blalock, 
76 Tex. 89, 13 S. W. Eep. 12, Chief Justice Stayton, delivering 
the opinion of the court, says: 

"The fact of nctual possession and use as the home of the family was one 
against which the lender could not shut its eyes. Every person dealing with 
land must take notice of an actual, opeu, and exclusive possession; and wliere 
this, ooncuri'ing with iuterest iû the possessor, makes it a homestead, the 
lender stands charged with notice of that fact, it matters not what déclara- 
tions to the oontrary the borrower may make." 

2. This brings us to the claim of complainant to be subrogated 
to the fl,300 debt of the J. B. Watldns Land Mortgage Com- 
pany, and its lien on the 133 acres of land out of the Bâtes 
survey, on which James P. Lowry and wife lived, and also on 
the 59.82 acres ont of the James Moore survey. As to this 
latter survey, there is no difflculty in allowing complainant to be 
subrogated to the debt and lien of the J. B. Watkins Land Mort- 
gage Company thereon. As this 59.82 acres was never, in our view, 
the homestead of Lowry and wife, that fact leaves it subject to 
the lien of the debt sued on without invoking the doctrine of 
subrogation. The fact that John I. Nicholson was the agent of 
the J. B. Watkins Land Mortgage Company in negotiating the 
loan of $1,300 to William Lowry and in taking a lien on the 133 acres 
of land out of the Bâtes survey, and that lie knew at the time he 
took said lien on said tract of land that it was in fact the homestead 
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of J. P. Lowry and wife, and that the conveyance to William Lowry 
by J. P. Lowry and wife, and reconreyance back to Martha A 
Lowry by William Lowry, were ail devices to put a lien on the 
homestead of Lowry and wife, it is insisted makes tlie lien on 
said 133 acres invalid in behalf of said J. B. Watkins Land Mort- 
gage Company, and in belialf of any one who niay be snbrogated 
to tlie rights of said company. Thèse facts, we think, would de- 
stroy the lien of said debt on the homestead tract of 133 acres of 
Lowry and wife in the hands of said Watkins Company. 

A surety can ordinarily make sncli défenses as his principal could 
make, and when lie pays the debts of his principal he is snbrogated 
to ail the rights of the creditor. The présent, however, is not 
the case of a siirety, but of a strauger to the debt of J. E. Watkins 
Land Mortgage Company against William Lowry, and assumed by 
Martha Lowry upon the reconveyance back to her by William Lowry 
of the said tract of 133 acres. Not only was complainant a stranger- 
to the debt, but cornes in at the instance of Lowry and wife, 
and pays it off. Pomeroy, in the third volume of his Equity Juris- 
prudence, (section 1212,) says: 

"The doctrine of équitable assifîiimont Is îilso justly extended by aiialogy 
to oue who, having i:o prevlous Interest, and bolng under no obligation, pays 
ofï the mortgage, or advances money for its payraent at tlie instance of a 
dcbtor party, and for his benefit." 

The fact that Lowry and wife might hâve set up the daim of 
homestead in the said 133 acres of the Bâtes survey against the 
lien of the J. B. Watkins Land Mortgage Company debt, by rea- 
son of notice to said company, through its agent, that said land 
was the homestead of Lowry and wife when said debt was con- 
tracted, will not eiiable them to set up such claim against this 
complainant. There is nothing in the record to show that it had 
other knowledge of the debt or lien than what the county records 
show. There is nothing in the case to show that complainant had 
Ivuowledge, when it ])aid off the J. B. Watkins Land Mortgage debt, 
of the devices adopted by Lowry and wife to put a mortgage on 
their homestead, which assumed the shape of a vendor's lien note 
in the reconvevance back to Mrs. Lowrv. Heidenheimer v. Stew- 
art. ()5 Tex. 321; Hurt v. Cooper, 63 Tex.'3(i3. 

The court flnds for complainant its debt, and that the lien thereof 
be foreclosed on the 59.82 acres ont of the Moore survey as no 
part of the homestead when said debt was created. The court 
further flnds that complainant is snbrogated to the debt and lien 
of the J. B. Watkins Land Mortgage Company, and that same be 
foreclosed on the 133 acres of the John C. Bâtes survey. The court 
flnds that the 5 acres of the Heffner survey, not being included in 
the mortgage to the J. B. Watkins Land Mortgage Company, is not 
liable for any of the debt sued on. 
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HERSHBBRGER et al. v. BLEWETT et ux. 

(Circuit Court, D. Wasliington, N. D. Deceniber 7, 1892.) 

No. 25. 

EQtriTT Pbactice— DiSMissAL withoct Préjudice— Rights or Défendant^ 

lu .1 suit in equity iuvolving tlie title to real estsito plaintiff canuot dismisa 
witliout préjudice and witliout tlie consent of défendant, on payment 
of costs, even tlaougli no cross bill tas been flled, after issue lias been 
joined, and after interlooutory decrees practically deciding the contre versy 
hâve been entertd on demurrer and exceptions to tlie pleadings. Chicago 
& A. R. Oo. V. Union BoUing Mill Ce, 3 Sup. Ct. Rep. 594, 10» U. S. 702, 
followed. 

On Rehearlng. 

1. State and Fédéral Courts— Conflictiko Jurisdiction. 

XJnder the laws of Washington Territory the iirobate court was a court 
of record, and the facts essential to tlie jurisdiction of that court to ap- 
pohit an adniinistrator were rcquired to be set forth in a written pétition 
flled therein. Furtbermore, tliri letters of administration granted thereon 
were required to show the fact and date of tlie death of the intestate, his 
place of résidence, liis intestaey, and the existence witliin the territoiy 
of property subject to administration. On motion to dismiss an action 
involvmg tlie title to land brought in the fcideral court, on the ground that 
the probate court liad acquired exclusive jurisdictiou of the snbjeet by 
administration proceediugs, the record of the letters produced omitted 
thèse essential partlculars, sind the omission vk'as not explained or sup- 
plied by any part of the record or by proof aliunde. Held, that there 
was not a sniflcient showlng that jurisdiction liad been acquired as 
claimed. 

3. Same— Estâtes of Decedbnts. 

The jurisdiction over the estâtes of deceased persons which the fédéral 
courts, as courts of chancerj', hâve concurrently with the state coiu'ts 
wlien the other conditions of fédéral jurisdiction exist and the state 
courts liave not already acquired exclusive jurisdiction, cannot be 
abridged, in an action by lieirs involving title to land, by a lave of the 
state which withholds from the heirs any title or right to litigate conccm- 
ùig the same until the administration is closed. 

3. Public Lands- Oregon Donation Act— Settleks' Heirs. 

Tho land which plainliffs alleged to be subject to administration was 
alleged in the bUl to hâve been entered on by one S., by virtue of the 
"Orêgon Donation Act" of September 27, 1850, (9 Stat. p. 496,) and the 
act of February 14, 1853, (10 Stat. p. 158,) amendatory thereof ; that, by 
■occupancy and cultivation between named dates, he "became the équitable 
■owner" thereof, and entitled to n patent; and that he then died. The 
patent, which did not issue until several years after his death, granted tho 
land to "tlie heirs of S." Both the original and amendatory act pro- 
vided for the issue of patents to the heirs of settlers wlio died before 
completing the required period of occupancy. Hdd, that the heirs took 
by purehase from the United States, and that the land was never the 
properly of S., and w.i3 not subject to administration as such. 

4. Same— Territorial Laws. 

Code Wash. T. § 551, which provided that a settler's interest In a claim 
imder said donation act miglit descend to Ms heirs as real estate, can- 
not atfect the case, for It is void, as being an attempt to control the con- 
etruction of a congressional grant 

In Equity- Suit by Sarali Hersliberger and John B. Hersliberger, 
lier husband, against Edward Blewett and wife. Plaintiffs move, 
after issue joined, to dismiss witliout préjudice. Denied. 
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ï. B. Hardin, for plaintiffs. 
T. R. Shepard, for défendants. 

HANFOED, District Judge. The original bill in tliîs case was flied 
August 9, 1890. After hearing the arguments of counsel tliereon, a 
demurrer to said original bUl was by the court sustained. 46 Fed. 
Eep. 704. By leave of court an amended bill was subsequently flled, 
and a demurrer to the same was argued and overruled. The défend- 
ants hâve answered, and exceptions to their answers hâve been sub- 
mitted to the court, and overruled. The case was at issue on the 2d 
day of July, 1892, on which day a gênerai replication was flled. More 
than three months thereafter, to wit, October 6, 1892, the complain- 
ants flled a motion to dismiss without préjudice on payment of the 
costs, withoTit assigning a reason for dismissing. No évidence has 
been taken, and no application has been made to the court to enlarge 
the time for taking évidence. The défendants oppose the motion on 
the ground that the plainttfïs' claim affects the title to Denny & 
Hoyt's addition to the city of Seattle, (the premises in which the plain- 
tiffs claim to hâve an interest,) and prevents the sale of lots therein, 
and that any disposition of the case which will leave the controversy 
open to future litigation will be a serious injury to them, and to every 
owner of property in said addition. 

By the courts décisions of the questions which hâve been argued, 
and décrétai orders, the claims and rights of tlie parties hâve been ad- 
judicated. The défendants hâve been put to expense in making their 
défenses, and, in my opinion, they are now entitled to secure by a flnal 
decree the fruits of the litigation. The motion to dismiss without 
préjudice I regard as a request to the court for its consent to the use 
of judicial process for the mère purpose of harassing and oppressing 
the défendants. To grant the motion, the court will hâve to make a 
record which wUl be équivalent to a public announcement that the 
plaintiffs hâve leave to renew in this court the attack upon the title 
to the premises, and a warning to every person who buys or improves 
a lot in said addition that the expense of defending against such 
attack may be forced upon him or her whenever the plaintiffs shall 
be so minded. 

The authorities cited do not sustain the solicitor for plaintiffs in 
maintaining that in equity a plaintiff may dismiss without préjudice, 
and without consent of the défendant, at any stage of the case, upon 
payment of costs. In section 291 of Foster's Fédéral Practice the 
leamed author says: 

"After appearance, and before a decree or décrétai order, a plaintiff can 
nsïially obtam a dlsmissal upon payment of the costs of such of the défend- 
ants as hâve appeared, but not if they, or any of them, would be Injured 
thereby. * * * After a decree or décrétai order, however, the plaintiff may 
not discontinue without the consent of ail parties who hâve acquired rights 
by the decree." 

The same rule is given in 1 Daniell, Ch. Pr. (5th Ed.) 793, which 
is another of the authorities cited by plaintiffs' solicitor; and the same 
chapter, on page 790, contains the very explicit statement that — 
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"Where, however, there has been any proceeding in tbe cause wliicli bas 
glven the rtefendant a rlght against the plalutitï, tlie plaintlff canliot, dismiss 
hls bill as of course. Thus, where a gênerai dcnnirrer liad been ovevniled on 
argument, Lord Cottonliam was of opinion tliat the plaintitC could not disiniss 
bis bill as of course, tlie défendant liaving a riglit to appeal against the ordc^r 
overruling tiie denmrrer, wlilch right he ought not to be depiived of on ex 
parte application." 

House V. MuUen, 22 Wall. 42, is not in point, but the case of Chi- 
cago & A. K. Co. V. Union Rolling Mill Oo., 109 U. g. 702, 3 Sup. Ct. 
Rep. 594, is analogous. The décision of tlie suprême court in that 
case is based upon the rules of cliancery praclice given in the chap- 
ter of DanieU's Chancery Practice above referred to, and otlier au- 
thorities in harmonj^ therewith. After qtioting from several, in- 
cluding the décision in Watt v. Crawford, 11 Paige, 472, and referriug 
to a number of otlier authorities, Mr. Jxistice Woods, in the opinion 
of the court, says: 

"The authorities cited sustaln the refusai of the circuit court to allow Du- 
mont to dismiss his bill. * * * After ail thèse proceedings, and when the 
controversy betwcen the parties was practically ended by the Interlocutoi-y 
decree of the court, the motion to dismiss his original bill was made by Du- 
mont, the complaiuant therein. The rolling mill company insisted that if 
tbe original bill, carryùig witli it the cross blU, were dismissed, its claim would 
be barred by the statute of Umitations. It would be liard to conccive of a 
clearer case for the application of the rules laid down by the authoiities wo 
hâve cited. If the court, under thèse clrcumstances, had allowed the original 
bill to be dismissed without the consent of tlie rolling mill company, it would 
hâve inflicted a palpable wrong on that company, and trifled witli the admin- 
istration of justice." 

The remarks quoted are applicable to tins case. Altliough uo 
cross bill bas been âled, the case is not so materially différent on 
that account as to require the application of a différent légal prin- 
ciple. The flling of a cross bill would not ipso facto deprive the 
court of discretionary power to dismiss without préjudice. ISio évi- 
dence has been taken, but the évidence is sliut out by the rules, aud 
the controversy between the parties has been practically ended by 
the interlocutoiy decrees upon the demurrers and exceptions to the 
answers. It is my opinion that the défendants are now entitled to 
hâve the cause set down for hearing upon the bUl and answer, un- 
less the court sliall for good cause grant an application to enlarge the 
time for taking évidence according to the rules. Fost. Fed. Pr. § 
292. Motion denied. 

On Eeheariiig. 

(April 3, 1893.) 

By leave of court the plaintiffs hâve renewed their motion to dis- 
miss this suit without préjudice, and, in support of their new mo- 
tion, affldavits and copies of certain records hâve been âled, whereby 
they attempt to show that in the year 1868 the probate court of 
King county, in wliich the land in controversy is situated, appointed 
an administrator of the estate of William A. Strickler, the original 
claimatlt of the land under the Oregon donation law, and that said 
probate court, and its successor, the superior court of King county, 
ha^^e ever since retained jurisdiction of said estate. The record of 
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the probate court, offered in évidence, consists of a document pur- 
jîorting to be letters of administration, an inventory of said estate 
filed by the person named as administrator, (wliicli inventory in- 
cludes said donation claim, and notliing else,) and an order for pub- 
lication of notice to creditors, dated Pebruary 10, 1869; and it 
appears that from tlie date of said order until Kovember 15, 1892, 
no steps were talvcn in the administration of said estate. On the 
last-mentioned date the complainant Sarali Herslibergca' filed a pé- 
tition in tlie superior court of said county for a citation to said 
administrator to render an account. Thereupon a citation was is- 
sued, and in response to it said administrator returned an account, 
in whicli lie strikes a balance by debiting himself with tlie land at 
its appraised value, and taking crédit for the same amount; and he 
certifies that he bas ail of said land on hand; that no claims 
against the estate hâve been presented; and that he waives com- 
pensation for his services. The affldavits allège that said superior 
court is about to proceed to settle up said estate, and to close the 
administration thereof, and distribute said land to the heirs of 
Strickler, and assign dower therein to whomsoever may be entitled 
to such an interest, and that the complainants are about to in- 
augurale an administration of the estate of Mary Strickler, whose 
interest, as one of the heirs of William A. Strickler, they claim to 
hâve acquired through a conveyance thereof made by Mary Strickler 
in lier lifetime to William L. Rider, deceased, the former husband of 
tlie complainant Sarah Hershberger. As reason for having an ad- 
ministration upon the estate of said Mary Strickler, it is said that 
complainants' attorneys are of opinion that the décisions of the su- 
prême court of Washington, particularly the case of lialch v. 
Smith, 30 Pac. Rep. G48, hâve established a rule of law in this 
State which opérâtes as a bar to any suit or action by a person 
claiming title to real estate, or an interest therein as successor to 
the rights of an intestate deceased person, to recover such property 
or interest, until the estate of such intestate shall hâve been admin- 
istered upon, and the property distributed by a decree of the pro- 
bate court. 

The argument is that, by the proceedings of the probate court 
referred to, the land was placed in custodio legis, so that this court 
is deprived of jurisdiction of a suit in personam to détermine be- 
tween the parties the validity of their respective claims thereto; 
and that, even if the court is not absolutely without jurisdiction, 
the suit must nevertheless fail of its object, for the reason tliat, 
under the peculiar laws of this state, as declared by its suprême 
court, until the administration of the estâtes of said William A. and 
Mary Strickler shall hâve been completed, and the property dis- 
tributed to their heirs, the land is liable to be sold by order of the 
probate court to pay the expenses of administration, and therefore 
no title or right to litigate concerning the same has passed to the 
heirs. In other words, the court cannot try the title to said prop- 
erty in this suit, or render a decree which will close the controversy, 
because the complainants are not the proper parties to sue, no 
légal title having become vested in them. 
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The showing made will not bear close inspection. It is cer- 
talnly reasonable to suppose that wh.en the court is asked to deny 
its jurisdiction of a case on thé ground that another court has, 
by taldng the res' into its custody, acquired exclusive jurisdiction 
of the subject of the action, the fact of such exclusive jurisdiction 
in another court would be made apparent. But that has not been 
done in this instance. The laws of Washington Territory wisely 
provided that the probate court should be a court of record, and 
prescribed that the facts essential to the jurisdiction of said court 
to appoint an administrator should be set forth in a written péti- 
tion, and filed, and that the main essentials, including the fact and 
date of the death of a person, the place of his résidence at the date 
of death, his intestacy, and the existence of property witliin the 
territory subject to administration, should be recited in the letters 
of administration. The probate court was a court of spécial and 
limited jurisdiction, deriving ail its powers from statutes. Being a 
court of record, its proceedings cannot be shown otherwise than by 
its record; and its jurisdiction to grant letters of administration 
must be denied, unless the record contains proof of the existence 
of ail the facts essential to confer upon it jurisdiction of the par- 
ticular estate, or shows afarmatively by récitals that the court found 
and adjudged that sufficient facts were shown. No presumption in 
favor of the jurisdiction arises from the mère fact that the court 
assumed it. Cooper v. Sunderland, 3 lowa, 114; 1 Smith, Lead. 
Cas. (7th Ed., Hare & W. Notes) p. 1095; Hornthall v. GoUector, 9 
Wall. 560. The record of the probate court brought hère does not 
contain a pétition, or anything purporting to be one. The letters 
pf administration do not recite or certify to any facts whatever, and 
the omissions are not in any manner supplied or accounted for by 
any part of the record, nor by proof aliunde. The pleadings in this 
case show that the land in controversy is now of great value, and that 
the défendants deraign title thereto through a judicial sale made in 
the year 1887. The contemplated attempt to set at naught the pro- 
ceedings of a court of gênerai and superior jurisdiction, and a sale of 
real estate made under the sanction thereof, by resuscitating a sup- 
posed administrator of William A. Striclder from a slumber of 25 
years' duration, and by initiating administration upon the estate of 
Mary Striclder, who died in Ohio, 12 years ago, leaving no estate sub- 
ject to administration in this state, goes a long way towards im- 
peaching the good faith of this litigation. If, under the rule of prop- 
erty supposed to be established by the décision in Balch v. Smith, 
there be necessity for administration upon the estate of Mary Striclc- 
1er, then, necessarily, there must also be administration upon the es- 
tate of the grantee of her interest, William L. Eider, who died, in- 
testate, more than 21 years ago, his alleged interests as an heir of 
William A. Striclder and as grantee of Mary Striclder being the 
subject of this suit; and, if the pending proceedings in the su- 
perior court of King county may be looked to as furnishing a 
measure of the time required for settling up estâtes of deceased per- 
sons, future générations of litigants may wait while administra- 
tions and administrations foUoW each other. There is a popular 
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idea that, if a man attempta to dispose of liis property by a will, 
tke bulk of it will be consumed in légal contests, but, if the argu: 
ment on tbis motion be not founded upon false premises, we may 
reasonably conclude tbat in this state, under raies of property foi-mu- 
lated in the décisions of its suprême court, the estâtes of persons 
dying intestate must also descend to the probate court and lawyers. 
If it is practicable at this time to commence administrations upon 
the estâtes of persons -whose deaths antedated the judicial sale, and 
defeat titles of vendees of the purchasers thereat, by subjecting the 
land to another sale to pay expenses of such administrations, land 
titles in this state are in gênerai unreliable, for within the past 

40 years many persons hâve died intestate who owned land 
within the state, and, because they left no creditors or uncompleted 
business transactions, their heirg hâve succeeded to their holdings 
without being aware of any necessity for probate proceedings. 
Property worth millions of dollars is under opération of such a rule 
exposed to attacks from schemers who may reasonably hope for a 
rich reward for industry in the business of probating the estâtes 
of the forgotten dead. 

The laws of the state, even if as represented, cannot operate to 
abridge the jurisdiction of this court. By virtue of its powers as 
a court of chancery, it has, concurrently with the courts of the 
state, jurisdiction over the estâtes of deceased persons, when the 
requisite citizenship and other conditions exist. Bail v. Tompkins, 

41 Fed. Eep. 486. As remarked by Judge Severens in the case 
jnst cited: 

"In. tho exercise of this, as well as of other, branches of its autliority, this 
court cannot invade the possession of the snhject-matter of controversy al- 
ready tiiken by the state court ha^ins; concuiTsnt autliority, and in the exer- 
cise thereof; for the rule Is hère, ns elsewhere, that the court which flrst 
acquires possession of the subject will retain it, and the power to dispose of 
it by its own adjudication." 

The présent case, however, does not require this court, in ad- 
judicating between the parties, to disturb any substantive thiug 
or right which another court has by its process drawn into its 
dominion. As the courts of the state hâve not acquired exclusive 
jurisdiction by having taken actual possession of the land in contro- 
versy, there is nothing to prevent the complainants from obtain- 
ing in this suit directly ail the relief ultimately obtainable through 
the agency of the state courts in any style of proceeding, if it shall 
transpire that they are entitled to any relief. 

Another question to be considered is, did William A. Strickler 
acquire an inheritable estate in this land, or die seised thereof? 
The patent is évidence that the United States did not convey the 
title to Mm, but did convey it to other persons, viz. his heirs. In 
the opinion upon the demurrer to the first bill of complaint flled 
in the case (46 Fed. Kep. 704) I stated that "presumably only 
the heirs of Strickler living at the date of the patent were entitled 
to share as beneflciaries by that grant, and they would take by 
purchase, as grantees of the government, and not by inheritance, 
as the heirs of Strickler." In their amended bill the complainants 
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aver that the source of the title which they claim is an act of con- 
gress entitled "An act creating the office of surveyor gênerai of the 
public lands in Oregon, and to provide for the survey, and to make 
donations to settlers of the said public lands," approved September 
27, A. D. 1850, (9 St. p. 496;) and the act amendatory thereof, ap- 
proved February 14, 1853, (10 St. p. 158;) that on February 1, 
1854, said William A. Strickler entered upon said land by virtue 
of the aforesaid acts of congress, and thereafter continuously re- 
sided on said land and cultivated the same until the year 1861, 
except when temporarily absent by being driven off by the Indians, 
and in ail respects conformed to the provisions of the said original 
donation law and the act amendatory thereof, whereby the said 
William A. Strickler became the équitable owner of said land, and 
entitled to a patent therefor from the United States; that in the 
year 1861 said Strickler died intestate, and said Mary Strickler 
and his brothers and sisters then and thereby, by inheritance, 
became the équitable owners of said land; that on November 15, 
1872, the United States, under and by virtue of said acts of con- 
gress, and the taking, entry, settlement upon, and the cultivation 
of, said land by said William A. Strickler, and upon proof having 
been duly made of fuU compliance by the said William A. Strickler 
with ail the requirements of the varions acts of congress herein- 
before referred to, caused to be issued and delivered a patent to 
said land to the heirs of said William A. Strickler. The pleader 
lias avoided making a clear statement of the f acts in regard to 
Strickler's performances pursuant to the donation law. Instead 
of saying that he resided upon and cultivated said land for four 
consécutive years or any definite period, it is only vaguely alleged 
that, between certain dates, and while he was not temporarily 
absent therefrom, he did réside upon and cultivate the land. No 
particulars are given as to when or by whom the final proof was 
made. Instead of pleading facts showing that Strickler, by fulflU- 
iug the law, became entitled to the land as a grantee thereunder, 
the bill avers that he conformed to the requirements of the several 
acts of congress whereby he became the équitable owner. This 
is significant. I think the court is justifled in refusing to assimie 
that Strickler ever became a grantee of the United States, since 
the bill stops short of alleging facts showing that he performed 
the acts necessary to qualify him as a grantee, and pleads as a 
conclusion something quite différent, and shows that in fact the 
government issued a patent to other persons. 

According to the practice of the land department, if Strickler 
had during his lifetime fuUy perfected his fight to the land, the 
patent would hâve named him as the grantee; and although not 
issued until after his death, by virtue of the act of congress of 
May 20, 1836, entitled "An act to give effect to patents for public 
lands issued in the names of deceased persons," (5 St. p. 31, Eev. St. 
§ 2448,) the title to the land would hâve inured to, and become 
vested in, the persons entitled to the land according to the provisions 
of the donation law. Davenport v. Lamb, 13 Wall. 418. It is fair 
to présume from the fact that the patent is not issued in the name 
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of Strickler that something prerequisite to the issuance thereof re- 
mained for others to do after his death, and that the patent was 
issued to his heirs upon a flnding by the offlcers of the land depart- 
ment from proofs that they were laAvfuUy entitled to the land. 
If, in fact, the conveyance to them is based upon such a finding, 
the land is not, and never was, part of Strickler's assets, and the 
title cannot be affected by a decree of distribution in probate court 
proceedings upon his estate. No niatter what the facts may be 
in reality, the décision of the land department in regard therelo is 
controUing and deterniinative of rights under the donation law, 
as well as under other laws of the United States relating to the 
acquisition of titles to public land. Vance v. Burbank, 101 U. S. 
514. Counsel for the complainants hâve argued that Strickler, by 
residing upon and cultivating the land as alleged in the bill, 
perfected his right without uiaking the final proof required by the 
act, and that, notwithstanding the issuance of the patent to his 
heirs, the title of the heirs is by descent from Strickler, and subject 
to be defeated if a sale of the land should be found necessary in 
tlie course of administration of Strickler's estate; that is to say, 
the title passed by virtue of the donation law itself, and vested 
in the settler imnic-diately upon corapletion of the prescribed four- 
years résidence and cultivation, and that final proof and the is- 
suance of a jjatent are not necessary to work a transfer of title from 
the United States to the grantee; and in support of this proposi- 
tion the following authorities hâve been cited: Hall v. Russell, 101 
r. S. 503; Eoeder v. Fouts, (Wash.) 31 Pac. Rep. 432; l'roebstel v. 
Hogue, 15 Fed. Rep. 581; lîlakeslv v. Cavwood, 4 Or. 280; McKay 
V. Freeman, Or. 456; Love v. Love, 8 Or. 23; Gode Wash. T. 1881, 
§ 551. I will refer to thèse in reverse order. Section 551 of the 
Code of Washington Territory is a législative attem])t to prescribe 
a rule of construction to be applied to th(ï donation law in actions 
to recover possession of real prox)erty if either party daims the 
property as a donee of the United States under said law. The 
attemx)t to control the construction of a congressional grant of 
public land by an enactment of the teri-itorial législature must be 
futile, for the reason that the législature was without power to 
add to or take from the grant. Answering a similar argument, 
Chief Justice Waite, in the opinion of the suprême court of the 
United States in the case of Hall v. Russell, supra, says: 

"We hâve not overlociked the fact that by the teiTitoiial enactments oC 
Oregon a settk'r's chiim might descend to his heirs as roal estate, and that 
his possessory risjlits miglit be disposed ol by will; but .ail thèse enactments 
are in conflict with the act of congress, and therefore inoperative. The heirs 
of the settler toolc only such title as oongress gave them. The territorial 
govemment eould not add to or take from that grant." 

In Love v. Love the facts were that the land in dispute was 
taken as a donation claim by a married couple in 1852. They re- 
sided upon and cultivated the same for over four years. Before 
making final proof, the husband died intestate, leaving two chil- 
dren. The widow made the required proofs, and thereupon a 
patent was issued. By this the widow took one half the land in 
V. 55F.no. 2 — 12 
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her owii right, and tke court decided that, by virtuç of the pro- 
visions of tKe fourth section of thé act, she was also entitled to 
one third of the husband's half, "by survivorsliip," and also en- 
titled, by Ttrtue of the laws of Oregon, to dower In the other two 
thirds of the husband's half. The décision is irreconcilably incon- 
sistent with itself, as well as with the law. The claim having 
originated in 1852, the rights of the parties were founded upon the 
fifth section of the act, and the provisions of the fourth section 
were not applicable. The décision is to the effect that the rights 
of parties under said fourth section are by the amendatory act of 
July 17, 1854, (10 St. p. 305,) so far modified as to subject the land 
to the local laws of Oregon, and cause theni to descend under such 
local laws, where the settler had in ail respects coniplied with 
the donation law so as to hâve beconie during his lifetime fully 
entitled to receive a patent; and that a patent, when issued, re- 
lates back to the time of making final proof, and is in légal effect 
the same as a conveyance made, dated, and completed simultane- 
ously with the issuance of a patent certiflcate upon the making 
and acceptance of final proof. Upon this theory that the patent 
only relates back to the date of final proof, and because Love's 
death antedated the proving up of his claim to a donation, the 
court awarded to his surviving widow one third of his half of the 
donation, in fee, by force and virtue of said fourth section ; and yet 
the reason assigned for also awarding a dower interest in the 
children's portion is that "a grant to a settler under the donation 
act is a grant in praesenti of an estate in fee." And in the opinion 
it is asserted that the suprême court of the United States had af- 
flrmed a holding to that efEect in the case of Barney v. Dolph, 97 
U. S. 652. On the contrary, the opinion of Ohief Justice Waite 
in that case is perfectly harmonious with his opinion in the later 
case of Hall v. Eussell, supra, in which it is expressly held that 
the act cannot be construed as a grant in praesenti, and that be- 
yond a présent right to occupy and maintain possession, so as to 
iicquire a complète title to the soil, nothing passed by virtue of 
the act, until ail was done that was necessary to entitle the settler 
to a grant of the land. 

The décision in McKay v. Freeman, so far as it touched the 
question under considération, appears to hâve been based upon a 
statute of Oregon giving a législative construction of the donation 
law similar to section 551 of the Code of Washington Territory. 
For reasons already given, I regard the Oregon statute and the 
décision based upon it equally unsound. 

In Blakesly v. Caywood the court held that an heir of an alien 
settler who had lived upon the land in dispute, and cultivatcd it 
for the prescribed period, and had declared his intention to become 
naturalized, had a right to the land superior to that of au adverse 
claimant who had obtained a patent. The facts of the case, as 
recited in the opinion, show that it is not in point, for it was not 
necessary to the décision to hold that the heir took by inheritance. 
The décision can be upheld on the ground that the heir was fully 
entitled to the land in her own right, as a donee of the government. 
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Proebstel v. Hogue is not in point. In tliat case the second 
wife of Proebstel, after his death, claimed the wife's half of a dona- 
tion claim to which the husband and his first wife had acquired a 
perfect title, final proof having been made while the flrst wife was 
living. The patent was issued after her death, but she was named 
therein as a grantee. By virtue of the act of 1836, above cited, 
the title to her half of the land becanie vested in her heirs. Judge 
Deady held that the title was granted by the fifth section of the act, 
and that the husband was not by virtue of the fourth section en- 
titled to take the wife's half upon her death, and therefore no title 
to that part of the land descended through Mm to his second wife. 

The opinion of Judge Deady in the case of Cutting v. Cutting, 
6 Fed. Eep. 259, cornes nearer to the point under discussion. In that 
case Cutting had done everything required by the terms of the do- 
nation law to perfect his right, including the making of final proof, 
but had not paid the land-oiïice fee for issuing a patent certittcate. 
After his death his administrator paid the fee, and thereupon the 
patent was issued to the widow for a designated half, and to the 
heirs at law of said Cutting for the other half of the land. Upon 
said facts Judge Deady held that the interest of Cutting "in his do- 
nation, whatever it was, terminated with his life, and that the land 
was not thereafter liable for his debts, or subject to sale by his 
administrator, but thereupon became and was the absolute property 
of his wife and children, as the direct douées and grantees of the 
United States. In other words, they took by purchase, and not de- 
scent." 

The reported décision of the suprême court of this state in the 
case of Iloeder v. Fouts, 31 Pac. Eep. 432, has a syllabus indicating 
that the court uplield a sale of part of a donation claim by an ad- 
ministrator of the deceased settler. But the facts recited in the 
opinion are différent. In the opinion there is an argument which 
in some respects favors the contention of counsel for the complain- 
ants in this case, the most of which is a quotation from the opinion 
of Chief Justice Greene in the case of Brazee t. Schofleld, 2 Wash. T. 
209 ;i and the pith of it is that the act is a grant as well as a law, 
and passes title by its own force upon compliance by the settler 
with its provisions; that four years' continued résidence and 
cultivation is full compliance; that final proof is only essential for 
the purpose of obtaining a patent ; and that a patent is not a con- 
veyance, but mère évidence of a transfer of title. The point which 
the case décides is that a warranty deed made by a settler after 
four years' résidence upon the land, and before proving up, was 
valid and effective to convey the land. The court also fortifled its 
décision by finding that the party making the attack was ban-ed 
from claiming the land by an estoppel and lâches. In the case of 
Brazee v. Schofleld, 124 U. S. 495, 8 Sup. Ct. Eep. 604, the judgment 
of the suprême court of Washington Territory in the same case 
was afifirmed; but the opinion of that court, by Mr Justice Field, 
gives a construction to the donation law quite différent from the 

»8Pac. Kep. 265. 
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construction given by Chief Justice Greene, in so far as the latter 
seems to support the dictum in Boeder v. Fouts, that the conditions 
necessary to qualify a grantee to receive title under the act "are 
résidence and cultivation for tlie prescribed tinie." Mr. Justice 
Field shows the essential quality of other requirements of tlie act 
by saying: 

"It is midoubterlly true tJwt the dfination ;ict roqulres for the completioii 
of a sottler's right to a patent not oiily that he shoulcl réside iipou the land 
and cultivate it for four years, but that he sliould uotify the survoyor goneval. 
of the précise land lie claims. The object of the law Avas to givo title to the 
parly who liad resided vipou and ciiltivated th(> land, and wlio was thereforc 
in equity and justice better entltled to the pro]}erty than others wlio had 
nelther resided upon nor cultivated It. But it was ulso of importance to tho 
government to Icnow the précise extent and location of tlie land thus resided 
iipon and cultivated, It was neces:3ary to enable the government to ascertain 
\vhat lands were free frooi claiuis of settlers, and subject to sale or othor 
disposition." 

The reasons given in this extract for holding the requirement as 
to notice to be imperative apply with equal force to the provision re- 
quiring final proof. Notice of a claiin cannot be of greater im- 
portance than definite information of the ripening of a mère in- 
choate right into a perfect and vested right. 

I flnd nothing in Hall v. Eussell to give colorable support to the 
argument of complainants' counsel except a quaere in the syllabus, 
suggested by the following passage in the opinion: 

"Whetlier the fee passed out of the United States before the daim was 
'proved up' it is not necessary now to consiilcr. For tlie purposcs of the 
présent suit it is enough to show that the occupiuit got no title Iiimself, beyond 
a mère light of possession, untll he had completed his four years of continued 
résidence and cultivation." 

I think that an answer to this quaere, in harmony with ail the 
décisions of the national courts, is found in the gênerai principle 
that title does not pass from the TJnited States by a conditional 
grant of public land so long as the patent is witliheld, and any 
act required of the grantee as a condition of the grant remains un- 
completed. Eailroad Co. v. McSliane, 22 Wall. 444; Shei^ley v. 
Cowan, 91 U. S. 330; Colorado Co. v. Commission ers, 93 II. S. 2(55. 

In Wilcox V. Jackson, 13 Pet. 498, the suprême court stated the 
rule even broader than I liave stated it. In the opinion of the 
court by Mr. Justice Barbour it is said "that, with the exception of 
a few cases, nothing but a patent passes a perfect and consummate 
title. One class of cases to be excepted is where an act of congress 
grants land, as is sometimes done, in words of présent grant. 
» * » rpjj^g gênerai rule is what we hâve stated, and it applies 
as well to pre-emptions as to other purchases of public lands." 

The donation law prescribes the conditions under which, after the 
death of the settler, his rights descend to his heirs, so that they be- 
come entitled to take as grantees in his place. Section 8 of the orig- 
inal act provides that, in case of a settler's death before exxiiration 
of four years' continued possession, his heirs may become so entitled, 
upon proof of compliance with the conditions of the act by the set- 
tler up to the time of his death; and the flrst section of the amenda- 



MANHATTAN TRUST CO. V. DAYTON NATtJRAL GAS CO. 181 

tory act of February 14, 1853, contains a similar provision. In both. 
sections tlie right of heirs to malce proof and beconie entitled to a 
patent is made to dépend upon tlie death. of tbe settler before the 
expiration of the prescribed period of continued possession. I re- 
iterate, tlierefore, tliat from the faet of the issuance of the patent 
to Striclder's lieirs a presuniption arises that the offlcers of tlie land 
departnient niust hâve found facts to bring the case witliin the 
provisions of one or the otlier of said sections, and tliat tlie heirs 
of Strickler were considered by the land departnient to be the quali- 
fled grantees, and entitled to receive said patent. Tliis presumption 
bas not been overcome by the facts appearing in the case, nor by 
the authorities wliicli I hâve been required to reviev\'. It remains 
as the controUing feature of the case, and the land whicli is the sub- 
ject of this suit did not beconie Ktvickler's jiroperty. Therefore an 
administrator of his estate cannot lawfully nieddle witli it. A dis- 
niissal of this suit without préjudice will make a record which will 
be équivalent to a public déclaration that the property is nienaced 
by the clainis of the coniplainants, and liable to be again brought 
into litigation whenever it niay be their pleasure to do so. I con- 
sider that such a disposition of it would be unjust. Motion denied. 



MAXHATTAX TRUST CO. v. DAYTON NATURAL GAS CO. 

(Circuit Court, S. B. Oliio, W. D. April 8, 1893.) 

No. 4,594. 

1. Gas Companiks— Municipal Requl.^tion of Charges. 

Rev. St. Oliio. § 2478, provicies tlint municipal councils sliall hâve power 
to regiUate, "trom time to tiiiie," tlie priées to be charged for natural or 
artiiicial gas fumislieil to citizeiis or public buildings witliln tlie town or 
City; aiMl section 2470 provides that where the council iixes a minimum 
price for a period not exce(?ding ten years, and the gas company accepts it 
in vsTiting, the coimcil shall liave no povkfer to tix a less price during the 
period of time agreed on. An ordinance passed pursuant to thèse sections 
tlxed a schedule of montlily charges for fuel gas, and in its second section 
declared that thèse should be the minimum charges required by the council 
for flve yeare, and the ordinance was acccpted by the company. There- 
aJ'ter it was provided that consumcrs might elect to hâve the gas furnished 
by meter instead of at the s<;hedule rates, and the same ordinance declared 
that "the contract heretofore made as to the schedide of priées shall be 
in fidl force, excopt as liercln altered, and for the imexpired time of the 
original contract." Held that, wliile the contract, which relates solely to 
the minimum priée to be flxed by the council, expires in flve years, the pro- 
visions of the original ordinance fixing a maximum price remain in force 
untll repealed or otherwise superseded. 

3. Same — Equitable Relief. 

Where the company duly accepted the maximum rate flxed by the 
ordinance, the faet that it is, or lias become, inadéquate compensation 
for the gas furnished is no ground for équitable relief, the company being 
in tlie liands of a receiver, but appeal must be made to tlie council. 

In Equity. Bill by the Manhattan Trust Company against the 
Dayton Natural Gas Company. Heard on exceptions to the answers 
of the plaintiff and others to an intervening pétition filed by the 
city of Dayton, Ohio. Exceptions sustained. 
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Walter B. RicMe, for complainant. 

Lawrence Maxwell, Jr., and Jolin A. McMahon, for receiver. 

Wm. Craighead and Frank Conover, for city of Daji;on. 

SAGrE, District Jiidge. The défendant company was organized, 
as a corporation under tlie laws of the state of OMo on the 24tà 
day of November, 1S86, under the naine of the South western Natural 
Gas & Petroleum Oil Company. On the 18th of March, 1887, the 
council of the city of Dayton, Ohio, adopted an ordinance in pur- 
suance of the provisions of title 12, div. 8, c. 3, Eev. St. Ohio, author- 
iziug the défendant to occupy streets, alleys, and public grounds of 
the city to lay pipes for the purpose of lighting the same, and furnish 
gas to the citizens and public buildings. I5y the terms of this 
ordinance the company had 18 months within which to introduce 
gas into the city. The eighth section enacted that if the company 
should fail to furnish a supply of natural gas for lighting and heat- 
ing purposes by the Ist of January, 1889, the franchises and priv- 
ilèges granted by the ordinance might, by resolution of the city 
council, be declared forfeited, and thereupon ail rights granted by 
the ordinance should cease and détermine. The companj^, having 
accepted the ordinance and executed the bond required by it, pro- 
ceeded to the work of laying pipes, but the Ist of January came 
and passed, and the company wholly failed to perform its contract. 
On the 2d of February, 1889, the city council, by resolution, in 
pursuance of section 8 of the ordinance, declared ail the rights 
granted thereby forfeited. Meantime, on the 23d of December, 
1887, the council had passed an ordinance to fix and regulate the 
priées to be charged by the défendant company for natural gas to 
be furnished by it for fuel purposes for and during the period of 
flve years next ensuing from and after the date at which the ordi- 
nance should take effect, which was to be at the expiration of ten 
days after the date of its first publication. The rate fixed by that 
ordinance related exclusively to gas to be furnished for fuel pur- 
poses by mixers. It contains a schedule of monthly charges and 
discounts for cooking, for laundry purposes, for heating, and for 
furnaces, gi-aduated by the capacity of the mixers as indicated by 
numbers, and for furnaces by letters. Section 2 of the ordinance 
is as foUows: 

"Sec. 2. The foregoing Is flxed as the minimum price at whioh said city coun- 
cU requires said company to furnish gas to tlie citizens of said city and to the 
public buildings of said city for said term of flve years, and said company is 
hereby required to assent thereto by written. acceptance filed in the office of 
the city derk of said city." 

This ordinance was duly accepted by the company. 

On the 28th of March, 1889, the name of the company having 
been changed to the Dayton Natural Gas Company, the council of 
the city of Dayton passed an ordinance granting to the company the 
right and privilège to lay, maintain, and operate gas pipes in the 
city for the purpose of supplying natural gas, or produce gas for 
heating, fuel, and power purposes only. By section 1 the grant 
to the company, its successors and assigns, subject to the terms, 
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conditions, and limitations of the ordinance, was of "the right and 
privilège, for the term of twenty years, to lay, maintata, and operate 
mains, pipes, branches, and conduits through the streets, lands, 
alleys, avenues, and public grounds of said city, for the purpose 
of supplying said city and its inhabitants with natural gas or 
produce gas for heating, fuel, and power purposes only." Section 
10 of the ordinance is as foUows: 

"Sec. 10. Any consumer withln said city sliall liave tlie rlglit to require 
gas to be fumislied by meter measurement, and uot by the sohedule rates. 
In cases where a nicter is nsed, said company stiall hâve the right to charge 
and receive any sum, not exceeding ten cents per thousand cubic feet, if paid 
within ten days, or twelve and one-half cents per thousand cubic feet if 
not so paid, for the gas used. Such meter shall be fumlshed and set in 
place upon the written application of any consumer, without cost to such con- 
sumer, by said company; but said company shall be entitled to charge a rent 
of three dollars per year in advance therefor." 

In section 13 it is provided that the company shall be compelled 
to furnish gas to ail applicants whenever applied for, and in sec- 
tion 14 that "said comj)any shall supply natural gas to consumers 
and to said city so long as said gas shall last." Section 15 pre- 
scribes the diameter of the openings of the mixers according to 
numbers and letters; also the thickness of the métal through M'hich 
the outlet for gas is made in the mixers. It also provides that 
"the contract heretofore made between the city and this company, 
as to schedule of priées, shall be in full force, except as herein 
altered, and for the unexpired lime of said original contract, and 
ail property rights heretofore acquired by this company shall be 
preserved to it, except as modifled herein." 

Section 20 — the final section — provides "that this ordinance 
shaU take effect at the date when said company shall file its writ- 
ten acceptance of the provisions hereof with the city clerk of said 
city." This ordinance, also, was duly accepted in writing by the 
défendant company. 

The contract under the ordinance of December 23, 1887, expired 
on the lOth of January, 1893. Upon the institution of this suit 
on the 18th of February, 1893, the property of the défendant com- 
pany was placed in the control of a receiver appointed by this 
court, who has qualifled and taken possession. The receiver, claim- 
ing that there was after the lOth of January, 1893, no rate flxed 
by the council of Dayton which was operative and in force, proceed- 
ed to carry into effect a resolution of the défendant company passed 
in December, 1892, in anticipation of the termination of the contract 
created by the ordinance of December 23, 1887, and its acceptance 
by the défendant, and the modification thereof by the ordinance 
of March 28, 1889, and its acceptance, advanced the rate for gas to 
20 cents per thousand cubic feet, and sent ont his bills accordingly. 
Upon the application of the city of Dayton the court made a tem- 
porary order requiring the receiver to accept 10 cents per thousand 
cubic feet, and crédit the same upon the bills sent out, subject to 
and until further order. The city of Dayton was made a party 
défendant, and has flled its intervening pétition, to which the re- 
ceiver and the complainant hâve made answer. Exceptions to 
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tliese answers for insufflciency hâve been flled. They présent the 
question, what is the présent force and effect of section 10 of the 
ordinance of March. 28, 1889? The sections of the Ohio Revised 
Statutes bearing upon this question are as folio ws: 

''Sec. 2478. The coimcil of any clty or village iu wliich electric-ligliting com- 
psinies, natural or artiftcial gas companics, or gasllght or coke oompanies may 
be established, or into wliich tlieir wires, maius, or pipes may be conducteci, 
are liereby empowered to regulate, from time to time, the priée wliich said 
electrlc-llghting, natural or artiflcial gas, or gas tmâ coke compauies may charge 
for electric light, or for gas for llghting or fuel purposes, furnislied by such 
conipanies to the citizens, imbllc grounds and buildings, streets, lanes, alleys, 
avenues, wharves, îind landing places; and such electrie-lighting, natural or 
artlficial gas, or gasliglit and coke companies shall in no event charge more 
for any electric light or natural or artiflcial gas furnislied to such corporation 
or individuals than the priée specifled by ordinance of such counoil; and such 
council shall also hâve power to regulate und flx the price which such com- 
panies shall charge for rent of tlieir nieters. 

"Sec. 2479. In case the council fixes the minimum price at which it requires 
any company to furnish gas to the citizens, or pubho 'buildings, or for the pur- 
pose of llghting the streets, alleys, avenues, wharves, landing plae«s, and pub- 
lic grounds, for a peiiod of not exceeding ten years, and the company assontg 
tliereto by written acceptance flled in the office of the clerk of the corporation, 
it shall not be lawful for the council to require such company to furnish gas 
at a less price during the period of time agreed on, not exceeding ten years, 
as aforesaid." 

It is flrst to be observed that the ordinance of December 23, 
1887, fixes a schedule of priées, "and no more;" in other words, an 
absolute schedule, which is referred to in section 2 as the minimum 
price, but section 1 makes it also the maximum price. Turninj? to 
section 15 of the ordinance of March 28, 1889, we flnd a récognition 
of a subsisting contract, under the ordinance of December 23, 1887, 
between the city and the company, which it is expressed shall be 
in full force "as to schedule of priées," "except as herein altered, 
and for the unexpired time of said original contract." What are 
tlie altérations referred to? Certainly, one of them is to be found 
in section Kl, for by that section any consumer is given the right 
"to require gas to be furnished by me ter nieasurement, and not by 
tlie schedule rates." Hère is a plain référence to the ordinance of 
December 23, 1887, for there only is any mention of schedule rates, 
excrpting in section 15 of the ordinance of March 28, 1889, where 
it occurs in the sentence relating to the modiâcation of the con- 
tract stated in the ordinance of December 23, 1887. Then foUows, 
in section 10, the provision giving to the company, where a meter 
is used, "the right to charge and receive any sum, not exceeding ten 
cents per thousand cubic feet, if paid within ten days, or twelve 
and one-half cents per thousand cubic feet if not paid, for the gas 
used." 

In State t. Gas Oo., 37 Ohio St. 45, the suprême court said that a 
provision in an ordinance for continuing the price of gas, as therein 
flxed, for the period of flve years, "operated, under section 2479, as 
a proposition to the company, which, if accepted as therein pro- 
vided, would preclude the council from lowering the price for the 
period named; but if not thus accepted, the power of the council 
to regulate the price from time to time was as ample as it would 
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have been had the ordinance contained no such provision as to time." 
The ordinance in that case was by its terms to talce effect and be 
in force from and after passage and légal publication, but another 
ordinance of the same date provided that, if any gas company 
should agrée to furnish gas at the price fixed by council for flve 
years, it sliould be granted certain specified privilèges. It was 
by construing thèse ordinances together that the court reached the 
conclusion above stated. In this case the ordinance itself, after 
fixing the price in the same manner as in the Ironton Case, con- 
tains in its final section a provision making it effectuai only upon 
the company flling its written acceptance of the provisions tliereof 
with the city clerk. There is no substantial différence between 
the two cases, and the case cited seems to be décisive. Section 
2479 was enacted manifestly for the protection of gas companies, 
by aflfording a certainty that the price to be paid for gas would 
not be reduced below the minimum within the period, not exceeding 
10 years, accepted by the company. Section 2478 was manifestly 
for the protection of the corporation and of individual consuniers, 
by limiting the maximun which night be charged to the price 
specified in the ordinance, and it may well be doubted whetlier a 
municipal corporation has a right to make any contract upon tlie 
basis of section 2478, inasmuch as the power vested in the munici- 
pality is to regulate the price "from time to time," and therefore 
one council could not limit or abridge tlie power of any subsé- 
quent council under that section. That was the ruling in Coke 
Co. V. Avondale, 43 Oliio St. 268, 1 N. E. Eep. 327, where tlie court 
said, referring to section 2478, that in agreeing to place beyond 
the control of the village the price and quality of gas, the council 
exceeded its powers, and the agreement was ulti*a vires and void. 
The contract in this case, as modified by the ordinance of Mardi 
28, 1889, expired by its own limitation on the lOth of January, 
1893; but it by no means results that the provisions of the ordi- 
nance of December 23, 1887, fixing the price for gas furnislied by 
mixer, or of section 10 of the ordinance of March 28, 1889, flxing 
the price where a meter is used, are no longer in force. The con- 
tract provision of the ordinance of 1887 is in a separate section. 
It amounts to nothing more than a stipulation that for five years 
from the date of tlie flrst publication of the ordinance the priées 
fixed by section 1 should be the minimum priées. That was its 
only opération upon the provisions relatiug to priées. The flrst sec- 
tion flxing the piice has, by reason of the contract ])rov)8ion in 
section 2, a double bearing: First, under section 2478, flxing the 
maximum priées; and, second, under section 2479, by reason of 
section 2 of the ordinance, and of its acce})tance by the company, 
flxing the minimum priées for the term of flve years. Neither sec- 
tion 1 of that ordinance, nor section 10 of the ordinance of Mardi 
23, 1889, was repealed by the expiration of the contract. lîoth sec- 
tions remain in force, and will continue in force until repealed or 
superseded. There was no necessity for stating any limit for their 
duration. The power given by the législature to regulate priées 
"from time to time" was sufïicient to make the provisions effective 
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until repealed or superseded. The exceptions will be snstained, 
and the restraining order continued until the final kearing of the 
cause. 

On Pétition for Eehearing. 
(April 18, 1893.) 

SAGE, District Judge. An application lias been made, in the 
nature of a pétition for rehearing, which brings up for considéra- 
tion the proposition that the provisions of section 10 should be no 
longer enforced for the reason that gas cannot be furnished with- 
out loss to the Company at the rate thereby flxed. The company 
filed its written acceptance of the ordinance of March 28, 1889, 
and thereby assented that the rate flxed by section 10 was reason- 
able. It is averred in the answers of the receiver and of the eom- 
plainant that 10 cents per thousand cubic feet for the use of uatural 
gas furnished by meter is an utterly inadéquate price. That aver- 
ment must, for the purposes of this considération, be taken as 
true. The inadequacy may bear heavily upon the complainant, 
but it cannot affect the construction or the validity or force of the 
section. The complainant accepted the ordinance, and its only 
remedy now is to appeal to the council. 

My attention has been called to the fact, inadvertently misstated 
in the last paragraph of the opinion on file, that the first sec- 
tion of the ordinance of December 23, 1887, expired by its own 
limitation flve years from and after the date at which the ordinance 
took effect; that is to say, at the same time as the contract. That 
circumstance, however, does not affect the ruling of the court. The 
expiration of section 1 of the ordinance of December 23, 1887, Avas 
by its own limitation, and not by reason of the contract. Section 
10 of the ordinance of March 28, 1889, does not in the least dé- 
pend upon section 1 of the ordinance of December 23, 1887. In so 
far as it fixes a maximum, it is simply a législative provision. It 
is in fuU force, and wUl reraain in force until amended or repealed. 
That maximum was by section 15 adopted as the minimum under 
the contract, but that adoption did not in any way aiîect the opéra 
tion or duration of the price flxed by section 10 as the maximum. 
When the contract expired, that price ceased to be operative as a 
minimum, but it remained in full force as a maximum. 

The application for rehearing will be denied. 



BOUND V. SOUTH CAROLINA KY. CO. et al. 
(Circuit Court, D. South CaroUna. April 3, 1893.) 

1. FoKECr.OSUIÎE OF MORTGAGK — FlNAL DeOREE — POWBR TO POSTPONE SaLB. 

A court of eiluity, ponding an appeal wlthout supersedeas, from a final 
(looree lu a loieclosiu'e suit, settliiiii the prlority of liens, and fixing a day 
for sale, has powin- to postpone the sale, if a sale ou the day flxed would 
bo oppressive or uii.inst. 

2. Samk— Appeal — Postponement. 

Siich a postponement should be made in a suit to foreolose a railroad 
mortgage, \\hen an appeal has bceu takeu from the deoree of sale, the 
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resnit of wMch mlght be disastrous to the purchaser, or where tlie sale, 
if incapable of beiag reselnded, would render nugatory a décision in favor 
of appeUants. 

In Equity. Bill by Frederick W. Bound against tlie South Caro- 
îina Eailway Company and others to foreclose a mortgage. Motion 
to postpone sale granted. For the history of this litigation, see 
prior reports: 46 Fed. Kep. 315; 47 Fed. Kep. 30; 50 Fed. Rep. 312 
and 853; 51 Fed. Rep. 58. 

Saml. Lord, W. H. Peckham, E. E. Anderson, Mitchell & Smith, 
and Gr. W. McCormack, for the motion. 

Smythe & Lee, T. W. Bacot, and Asher D. Cohen, opposed. 

SIMONTON, District Judge. On the 23d day of February, 1893, 
a motion was made in this court to postpone the sale of the South 
Carolina Railway Company, ordered for llth April, 1893. The 
cause had corne on to a hearing on 2d day of May, 1892, and an 
opinion was flled on 29th day of June, 1892. See 50 Fed. Eep. 853. 
That opinion was formulated into a final decree on 23d day of No- 
vember, 1892. The chief matter of contest was as to the mode of 
sale. There were a number of liens upon the property, differing in 
priority. The judgment obtained by Henry Thomas Coglilan — a 
decree for sale — was the first lien; then, some outstanding bonds 
îssued under the flrst mortgage, of 1868; the consolidated first 
mortgage bonds, issued in 1881 ; then, consolidated second mortgage 
bonds, and the lien of income bonds. The bill had been flled in be- 
half of second consolidated mortgage bondholders, praying fore- 
closure of the second mortgage. In the proceedings cross bills were 
flled by Coghlan, and the trustées of tlie flrst mortgage of 1868, and 
by the trustées of the flrst consolidated mortgage, each of thèse 
praying foreclosure and sale. To this end the trustées of the flrst 
consolidated mortgage had exercised a power conferred on them in 
their mortgage, and had declared ail the flrst mortgage bonds past 
due. So, also, had the trustées of the second mortgage. At the 
hearing a large number of flrst consolidated flrst mortgage bond- 
holders eamestly insisted that the foreclosure should be of the sec- 
ond mortgage, and that the sale, when ordered, should be subject 
to ail liens preceding the second mortgage. AU parties concurred 
în the necessity for a sale. The only question was, should the sale 
Tje free of ail liens, or subject, as stated, to the liens anterior to the 
second mortgage? No contest or issue of any kind was made over 
the time of the sale. In its final order this court decided this con- 
test, and ordered the sale to be made free of ail liens. The day se- 
lected for the sale was llth April, 1893. The final decree having 
been flled, appeals therefrom were taken by the représentative of 
thèse holders of the flrst consolidated mortgage bonds, who opposed 
the sale free of ail liens, and also by the représentatives of the com- 
plainant, in behalf of second mortgage bondholders. Thèse appeals 
were not taken within 60 days from the flling of the final order, and 
could not operate as a supersedeas. Pending thèse apneals a mo- 
tion was made in this court on 23d February, 1893, looking to the 
postponement of the sale from the llth AprU until such time as the 
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décision of tlie circuit court of appeals upon the errors assignée! 
could be had. Inasmucli as the appeals liad taken the cause out of 
this court, the motion was refused, because of the conviction in the 
mind of the court that it could not interfère with the final decree. 
Thereupon the motion was renewed in the circuit court of appeals, 
and that court, being of opinion that the circuit court was compé- 
tent to act in the matter, refused to interfère, especially as no su- 
persedeas had been obtained. The motion was again made in 
this court. It is based upon the existence of the pending appeals, 
and the conséquent chilling of the bidding because of the uncer- 
tainty attending the validity of the sale, and upon the depressed 
condition of railroad property in this state, because of adverse lég- 
islation. This motion is favored by the trustées of the first Con- 
solidated mortgage; by many, perhaps a majority, of the bondhold- 
ers under the first Consolidated mortgage; by a part of the income 
bondholders and stockholders. It is resisted by the trustées of the 
mortgage of 1868; by several flrst consolidated mortgage bondhold- 
ers; by the trustées, and many bondholders of the second mortgage 
by income bondholders and stockholders. 

The flrst question to be decided is as to the power of this court 
at this stage of the case — ^the appeal pending — ^to grant the mo- 
tion. It is manifest that, if this postponement is to operate as a 
supersedeas, it could not be granted. The supersedeas is a riglit 
secured by statute, and of imperative obligation on the court and 
its oiHcers. If the provisions of the statute are complied with, the 
right exists. If thèse are not complied with, it eannot exist. With- 
out such compliance, no court can confer it. French v. Shoemaker, 
12 Wall. 100; Kitchen v. Randolph, 93 U. S. 92; Sage v. Kailroad Ce, 
Id. 416. Nor can the motion be made if it is a material amend- 
ment to, or altération of, the final order. The term at which the 
final order was made has ended. MuUer v. Ehlers, 91 U. S. 250; 
Bronson v. Schulten, 104 U. S. 415. 

What, then, was the final decree in this case? It flxed the date, 
amount, and priority of each of the liens, and ordered a sale free of 
ail liens whatsoever; transferring this lien to the fund, and provid- 
ing for, and ordering, theh payraent out of this fund, so far as it 
will go. This was the response made by the court to the issues pre- 
sented to and argued before it. Over this conclusion the circuit 
court has now no control whatever. It eannot modifj^, annul, or 
alter it. Thèse issues liaving been deflnitety settled, a day was fixed 
upon which the property should be sold, in order that the prin- 
ciples of the decree should be carried into action; that is to say, the 
day on which exécution and sale should take nlace. Can the court 
make any postponement or change in this? In Monkhouse v. Cor- 
poration, 17 Ves. 380, a decree was obtained at the rolls by a 
mortgagee, in the usual form. A motion was made to suspend the 
exécution of the decree until six months after an appeal coiûd be 
heard. Lord Eldon heard the motion, and granted it on terms, say- 
ing: 

"Tliis decree mxist tlierofore bo taken to be liglit, to tbe extent of letting 
exécution proceed on It, unless tlio court sees that if it sboiûd turn out to be 
wrong tlie party eannot be set riglit again." 
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In 2 Daniell, Cli. Pr. 1018, the doctrine is recognized that in de- 
crees of foreclosure the court can, on application, enlarge the time 
for the payment of the money, and this without imposing terms. 
Of course, this nieans postponing tlie sale. And lie cites instances 
in wliich, on ternis imposed, the time was enlarged for six months, 
and again for three months; and in one case (Edwards v. Cunliffe, 

1 Mad. 287, 289) a fourth order was made for enlarging tlie time 
though the third was directed to be peremptory. In Spann v. Spann, 

2 Hill. Ch. Pr. 122, the court say: 

"The order of 21st Februarj', 1884, was made on the application of tlio 
plaintifCs themselves, and Is in its nature final, and not interlocutory. It 
awards exécution against the parties, and, if erroneous, was the subject of 
appeal. I am therefore clearly of opinion that the chancellor had no authority 
to set It aside on account of any supposed error in point of fact or law. But 
it is equally clear that the courts, hoth of law and equity, or a judge or chan- 
cellor sitting at chambers, hâve the power, and dulj' exercise it, of suspending 
the exécution of even final process on account of subséquent matter which 
would render the exécution of it oppressive or iniquitous. And I would say, 
in gênerai, that, whenever subséquent occurrences would render the exécution 
of a judginent or order of the court at law or in equity oppressive or unjust, 
the exécution of it ought to be restrained, and, if this should happen in vaca- 
tion, it can only be dono by an order at chambers." 

It would seem, therefore, that notwithstanding that the court 
has no power whatever, after final decree, to amend, modify, or 
alter the principles of the decree, it retains and possesses the power 
of controlling the time of its exécution. 

Is there any reason why there should be a change made in the 
time of executing this decree? The final decree order s the salefree 
of ail liens, and transfers thèse liens to the fund. The appeal di- 
rectly antagonizes this. If the sale took place before the appeal 
is heard and decided, and the purchaser get a good title, — in other 
words, if the sale cannot be rescinded, — -the appeal will be, and is, 
absoliitelj' nugatory. And if the circuit court could exercise a dis- 
crétion, and susiiend the sale, and refuses to do so, then by the ac- 
tion of the circuit court the décision of the appeal court is either 
anticipated, or rendered of no value Avhatever. If, on the other 
hand, a décision of the appeal court, reversing the decree of the cir- 
cuit court, will hâve the effeet of annulling and setting aside the 
sale, we hâve conséquences abnost as disastrous to tlu; purchaser, 
who will advance liis money, and assume possession, relying npiiii 
the decree and action of the circuit court. The learned counsel 
who opened, in opposition to this motion, in his exhaustive ar- 
gument referred to a Une of cases showing that tlu; sale, not- 
withstanding the appeal, will bind ail parties to this cause. Witii- 
out deciding — indeed, without entering into — this question, and ac- 
cepting the doctrine as stated, this case cornes within the exception 
stated bj' Lord Eldon, and quoted above: 

"ïhis decree must therefore be tuken to be right, to the oxtcnt of letting 
exécution proceed upon it, unless the court secs thnt if it should tum ont 
to be Avrong the party cannot be set right again." llonkhouso v. Corporation, 
17 Ves. 382. 

If the sale take place, and is final, the lien of the flrst Consolidated 
mortgage bondholders will be gone, forever, and their appeal and 
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contention rendered nugatory and void. They would lose their 
right beyond possibility of remedy or compensation. It may be said 
ttat a supersedeas bond would hâve prevented this. But flling a 
supersedeas bond is optional, and not obligatory. The right of ap- 
peal is absolute. The right of review in the appellate court is 
equally absolute. It cannot and should not be defeated by the ac- 
tion or nonaction of the lower court This considération alone, and 
the uncertainty upon this point, must effectually deter bidders, ex- 
cept of the most reckless character; and the exposure of the rights 
of parties to this suit to possible destruction would, in the language 
of Johnson, J., quoted supra, be oppressive or iniquitous. The sale 
will be postponed from llth AprU next to the 12th day of Decem- 
ber next, 1893. 

LEICESTEE PIANO CO. v. FRONT ROYAI. & RITERTON lAU'. CD. 

(Circuit Court of Appeals, Fourtli Circuit. March 11, 1S93.) 

No. 42. 

1. SpBCIFIO PBnFORMANCE— FaLSB REPRESENTATIONS. 

A land company agreed to donate land and money and erect a. buildins 
for a mapuûictuiiug Company, in considération tliat tlie latter -would movo 
its plant tli('ve and operate it on a specilled soale. In a suit by tlie jnanu- 
facturlng conipany for spécifie performance, the défense was that the con- 
tract was induced by plaintiff's false représentations and fraudulent con- 
eoalment of material facts. A soliciting agent of the land compimy had 
visited plaintiff's factorj' pending negotiations for the contract, and nad 
soeu its macbhiery, but he was not a scientlfio or praotical machinist, 
and he was not furnlshed witli auy mean:5 of investigation of plaintift's 
flnancial condition. ffeW, that it could not be sald that in executing the 
contract the laiid company relied on its own knowledge and judgment, 
as derived from tlie investigations of its agent. 

2. Same— Caveat Emptok. 

In the exécution of sucli contract the maxlm caveat emptor has no ap- 
IJllcation, for the land company (défendant) was the vendm-, and it had a 
right to rely fin the représentations of the gênerai manager of the manu- 
facturlng company, who owned most of its stock, and who had reorganized 
it af ter it had lain dormant some 10 years or more. 

3. Samb — Change op Gibcumstancks — Oppression. 

Where su(;h contract was consummated during the time of great spécu- 
lative enterprise and activity, known collotpiially as a "boom," In con- 
templation of The establishment of a successful and paying industry on the 
land donated by the land company, but aftor a part performance in good 
faith by such company a collapse occurred, whlch renders It exti-emely 
improbable that the venture would be suc'jessful or benetlt eltlier party, 
whlle completion of the contract would absorb ail the assets of the otlier- 
wlse solvent land company, the court is authorized to refuse to decree 
speciflc performance, on the ground that, in view of the changcd circum- 
stances, it would operate unjustly and opprrasively on the land company. 

4. Same — Mutcal Performance. 

It was shown that the land company had already donated more money 
than it was required to do by the contract; that money donated to the 
plaintlfC for the expense of movlng Its plant had been used by it for othei 
purposes; that plaintlff was opéra ting its factory with borrowed money; 
and the bill contalned no speciflc allégations that it was in a position to 
effect the removal of its plant, as required by the contract. Hcld, that 
speciflc perfonrance was properly refused on the ground that mutual per- 
formance of the contract could not be secured by the decree. 
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5. Same— Rescission— Cross Bill. 

Relief based upon an alleged rescission of tlie coritraot by tlie land Com- 
pany cannot be grantecl in sucli suit when it is not prayed lor In a cross 
bill. 

6. Same— Appbal — Review. 

On an appeal froni a decree grauting or refusing tlie spécifie performance 
of a contràct, tlie appellate court ho s tlio power not only to décide .-ill 
questions of iaw and fact presented by the record, but also to dttermiiio 
whetlier the court below acted wisely and justly, under the spécial circxun- 
stances of tlie case, in exercisLng its extraordinarj' and discrelionary ju- 
risdiction relating to spécifie perfoiinance. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Virginia. 

In Equity. Suit by the Leicester Piano Company against the 
Front Koyal & Eiverton Improvement Company for spécifie per- 
formance. There was a decree for défendant, and plaintiff appeals. 
Aftirmed. 

The f oUowing statement and opinion were ûled in the court below 
by the Honorable JOHN PAUL, District Judge: 

On tlie 18th day of September, 1890, ijlaintiff and défendant compaj:!ies ou- 
tei'ed into this agroement: 

"Articles of agreemcnt made and entered into this eighteenth day of Septem- 
ber, eighteen hundred and ninety, between the Front Royal and Riverton Im- 
provement Company, a corporation under the laws of Virginia, of the flrst 
part, and the Leicester Piano Company, a corporation under tlie laws of 
Michigan, by Geo. V. Leicester, président, of the second part, witucss: ïhat 
said Improvement company agrées to and with said Geo. V. Leicester, prési- 
dent as aforesaid, that the said improvement company will crect on tliree- 
acres of its land between Front Royal and Riverton, Va., situate on the Vir- 
ginia Midland Railroad, suitable buildings for a piano factory, at a cost not ex- 
ceeding flfteen thousand dollars, ($15,000,) said buildings to bo orected vmder 
the supervision and direction of said Geo. V. Leicester and C. A. Macatee, 
who shall hâve tlie right to call upon said improvement company for Instidl- 
nients of said flfteen thousand dollars as the same may be iieeded in tin; 
érection of said buildings; and the said improvement company furthcr agrées 
that it will fumisli the said Geo. V. Leicester, président as aforesaid, tweiity 
tliousand dollars ($20,000) in money to be paid in installments as hereinafter 
provlded,— in considération of which the said Geo. V. Leicester, président as 
aforesaid, agi'ees to transfer to said improvement company sevcntoen himdreil 
and tif ty (1,750) sliares of the stock of said piano company of tlie par value of 
twenty-flve dollars ($25) per share, said stock to be paid-up and nouassessable 
stock. And said Geo. V. Leicester, président as aforesaid, agrées and covensints 
that as soon as said buildings are ready for use, that said Leicester Piano Com- 
pany's plant shall be removed to said building, and that at once the said piano 
company will commence and continue the active work of manufacturing pianos 
therein. And it is further agreed by and between the parties hereto, that said 
improvement company shall be represented in the direotoiy of the said piano 
company in the same proportion that its stock bears to the entire stock of 
said company, and shall be entitled to hâve chosen from its owii stockholdei*s 
at least one of the offlcers of the piano company. The twenty thousand dol- 
lars in money hereinbefore agreed to be furnished in installments, from time 
to time, as needed by said piano company, and as may be agreed on by the 
présidents of said companies, respectivcly, but the whole amount of said 
twenty thousand dollars shall be paid wlthln one year from the completion of 
the building, provided that no payment In excess of six thousand dollars 
($t>,000) shall be called for or made until said plant shall hâve been removed 
from its présent location to the buildings to be erected, as hereinbefore men- 
tloned. The paid-up, nonassessable stock hereinbefore agreed to be trans- 
ferred to said Improvement comij.ani' to le preferred stock to the extent of 
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reeeivinîï a maximum amiual dividend of six (6) per cent, before any dlvldend 
shall be declared on the other stock of said company. Tlie three acres of land 
hereinbefore memioned, witli the buildings tliereon, are to be deeded by ttie 
Front Iloyal and lUvorton Improvemeut Company to tlie Lelcester Piano Com- 
pany; and the iot lieroin refen-ed to is boundod by Virginia Midland Rail- 
road and Happy creelî on tlie west, tlio Buck réservation on the south, and 
the streets next adjoining thereto ont he north and east. Witness the follow- 
ing signatures and seals: 

[Signed'by] "H. H. Downlng. [Seal.] 

"Leicester Piano Company. [Seal.] 
"Geo. V. Leicester, Président. 

"Witness to signatures: C. B. Samuels." 

In pursuance of this agreement, work was commenced on the building in 
October, 1890, and about $17,000 was expended on it, and it would hâve 
required from $1,000 to $2,000 to complète it. About $0,000 of the $20,000 
agreed to be paid by the défendant in the suit to the plaintiff had been paid 
over to Geo. V. Leicester, the président of the said piano company, and 950 
shares of the stock of the said company had been transferred by tlie said 
IjCicester to the Front Koyal and Riverton Improvemeut Company. On tho 
24th day of June, 1891, the Front lioyal and Kiverton Improvement Company 
gave notice to the Leicester Piano Company, declaring the contract of Sep- 
tember 18, 1890, oanceled and void. Tlie following is the notice: 

"To Geo. V. Leicester and the Leicester Piano Company: Take notice that 
the contract entered Into September 18, 1890, between the undereigned, the 
Front Koyal and Riverton Improvement Company, of the one part, and the 
Leicester Piano Company, by Geo. V. Ijeioester, président, party of the second 
part, is hereby declared canceled, and nuU and void. 

"Tins action is taken upon the following gi-ound: That said the Front 
Royal and Kiverton Improvement Company vv'as induoed to enter into and 
oonclude said contract by représentations made to it by said Leicester Piano 
Company through its président, Geo. V. Leicester, wliiob said représentations 
said the Front Royal and Riverton Improvement Company believed to be 
true, and entered into said contract because it believed them to be true. 
Thèse représentations the Front Royal and Riverton Improvement Company 
lias recently discovered to be false and fraudulent, and, being so false and 
fraudulent, the considération and inducement moving said the Front Royal 
and Riverton Improvement Company to enter into said contract bas whoUy 
failed. 

"You are further notlfled that the résolution by the board of directors, 
appointing Geo. V. Leicester one of Its agents to superintend tlie érection of 
buiUlings under said contract, bas been rescinded, and such agency annulled. 

"You are further notilied and required to account to this company for ail 
moneys paid to Geo. V. Leicester or Geo. V. Leicester, président, under said 
contract, which hâve not been expended in tlie legltimate cost of erectlng 
said buildings, and that, if this latter demand is not complied with in a reason- 
able tiine, légal proceediugs will be instituted against Geo. V. Leicester and 
against tlie Leicester Piano Company to enforce the same. 

"Witness the following signature and seal, tlie Front Koyal and Kiverton 
Improvement Company causing this notice to be signed by its président, H. 
H. Downing, and its ofilcial seal to be hereunto afflxed at Front Koyal, this 
24th day of Jmie, 1891: 

"Front Royal & Riverton Improvement Co. 

"H. H. Dovralng, Prest." 

On the services of this notice, work on the building at once ceased, and no 
further business transactions were had between the said companies under tlie 

agreement of September IS, 1890. On the day of July, 1891, the plaintiff 

instituted, tlils suit for a speeitic perfoniiance of the contract of September 18, 
1890. In its bill it recites tlie lilstory of its dealings with the défendant; al- 
lèges that it bas in good faitli performed ail its obligations under the con- 
tract of September 18, 1890; and ssserts its readiness, willvngness, and ability 
to perform ail of its obligitions under said contract, except so far as it is 
prevonted by tl\e acts of the défendant. It prays that tlie said building may 
be completed by the défendant with reasonable diligence, according to the 
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said contract, and that the court wlU decree tlie paj'ment by the défendant 
to tlie complainant the sum of $14,0(X), the remaining portion of said $20,œo 
agreed to be paid under the contract, upon cx)nipUance with said contract by 
the complainant, and chat a conveyancc be made by the défendant of tlie 
said tract of land witli the buildings and improvements thereon, according to 
the terms of the contract. 

The défendant files two pleas, — one denying the complainant's citizenship; 
another alleging a variance between the writ and the bill tiled. It also flles a 
gênerai demurrer to the bill. It answei-s the bill, and allèges as a défense 
to the spécifie enforcement of the contract of September 18, 1890, that the 
said contract was procured and was entered iiito on the part of said défendant 
by reason of the false représentations of Geo. V. Leicester', who represented 
himself to be the président of the Leicester Piano Company, then looated and 
doing business in the state of Massachusetts. That said Leicester represented 
said piano company as OAvning a valuable plant; that it was doing a good 
and profitable business, was entirely free of dobt, had never lost any money 
in its business, and had a capital of one hundred and fifty thousand dollars, 
of which one fiftli, or the sum of thirty thousand dollars, had been actuaUy 
paid into its treasury in money and property; that the détendant had no 
means of verifying or testing the truth of thèse statements; that it had to, 
and did, rely entirely upon the statements of said Leicester. It allèges that 
ail of thèse statements and représentations were untrue, and wero known to 
be untrue by the said Leicester at the time he made them. It also charges 
the said Leicester wlth wasteful and reckless extravagance in tlie construction 
of the said piano building, with a failure to render proper accounts, and with 
a diversion of the money paid to him for building purposes to his own uses. 

PAUL, District Judge. The two pleas and the demurrer flled in this cause, 
not having the certiflcate of oounsol and supported by the atlidavit of the 
défendant, as required by rule 31, Rules of Practice in Equity, will be stricken 
ont and not furtlier considered. A great deal of testimony lias been taken in 
this case by both the plaintiff and the défendant which the court considers 
Irrelevant and imniatorial to its proper décision. Of this character, cspccially, 
is the great ma.ss of the testimony taken relative to the conduet of Geo. V. 
Leicester as one of the superintendents of the érection of the buildings, in the 
purohase of material, oontrolling the work, failure to keep proper account 
and mako accurate and timely reports of tlie disposition of the money paid 
him. The said Leicester and 0. A. Macatee were the agents of both the 
plaiiitifC and défendant companies for the construction and supervision of the 
building, and, as sucli agents, were responsible to their principals for a faithful 
Ijerfomiance of their duties; but the conduct of both or either of them cannot 
be made the basis of a refusai by their principals to specifloally comply with 
the contract of September 18, 1890. The court deems it unnecessary to further 
consider this testimony for a proper décision of this case. 

With ail this extraneous matter eliminated from the case, the one question 
presented to the court for its décision is this : Was the contract which it is sought 
to speciflcally enforce houest, fair, Just, and reasonable? Is it such a con- 
tract as the court, in the exercise of a souud légal discrétion, can see its way 
clearly to decree its spécifie performance? This question must be determined 
by the évidence bearing on the allégations of the défendant in its answer 
ihat it was rnduced to enter into the contract of September 18, 1890, by the 
fraudulent and false représentations of the plaintiff. It is charged that the 
plaintiff, tlirough its président, Geo. V. Leicester, by whom it entered into 
the contract, was represented as "owning a valuable plant; that it was doing 
a good and profitable business; was entirely free from debt; that it had 
never lost any money in its business, and had an authorized capital of one 
hundered and fifty thousand dollars, of which one fifth, or the sum of thirty 
thousand dollars, had been actuaUy paid into the treasury." 

That thèse représentations were made by Leicester, the président of the 
plaintiff company, to the défendant company is abundantly showii by the 
testimony of Downej', the pr<.sident, and Cook, King, and Slacatee, directors, 
of the défendant company. From the testimony of thèse witnesses it is clear 
that thèse représentations were the inducing cause to the défendant company 
for entering into the contract of September 18, 1890, and that but for thèse 
v.56F.no.2— 13 
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représentations, and the belief that they were true, sald défendant company 
wpuld not hâve made the contract.lt Is clear from the testimony of tliese 
wltnesses that the défendant company beUeved It was contractlng with a solid, 
substantial, wéll-estalbUshed indnstrj', free from debt, mth a capital of $30,000, 
which, wlth the $20,000 to be paid It by the Front Royal and Riverton Im- 
provement Ooinpany, -would establlsh the enterprlse on a sncc«as(ul basis. 
That thèse représentations were made by the plalntiff to the défendant is not 
deiiied liy the only witness introduoed by the plaintlfC, George V. Lelcester, 
Its président, throiigh whom the contract was made, except as to the amouut 
of pald-In capital, $;J0,000, which he says he meant to Include both money and 
property put kito the piano company; but tins position oannot be sustained 
In face of the évidence of the défendant, glvcn by the four wllnesses abovu 
named, "who ail testify that Lelcester representad the piano company as hav- 
ing a paid-ln capital In money of $30,000. Lelcester also admlts that he knew, 
at the tlme of entering Into the contract for his company, that It owed $6,000 
to Tro'w'brldge and Johnson, but inslsts that he communlcated this fact to the 
défendant, and that the défendant knew of thls indebtedness at the tlme it 
made the contract. 

Says Mr. Downing: "Mr. Lelcester told me that $30,000 In cash had been 
put into the business at Westboro." "This Is a big thlng; you hâve no idea 
of Its slze. It wlll take a number of cars to remove it to Virginia, and more 
than a month to pack the machiner}^" "The first intimation I had that the 
company was in debt was the latter part of June, 1891. I learned from the 
secretary and treasurer that It was in debt to the extent of $6,000 when 
Lelcester first visited Front Royal; that not more than $10,000 altogether 
had ever been put into the business of the piano company; that part of tliis— 
s'ome $3,000 or $4:,000— had been expended in the pureliase of machinery." "I 
also found, if it had not been for the sum of $6,000 or $7,000 sent by Lelcester 
to Trowbridge, the company could not hâve held Its own." "Also learned in 
court and saw the papers where an attachment had been placed upon ail the 
proporty of the Lelcester Piano Company, and the whole thing was tled up 
and the subjeot of litigatlon." Thls is admitted by the witness for the plaintiff, 
and that the attachment was not released until August, 1891, after the insti- 
tution of thls suit. Mr. Oook srys Lelcester stited to hlm "that the piano 
company had never lost a dollar," and declared most positlvely "that it did 
not owe a dollar, and had a paid-up capital of $30,000; that the company was 
on the hlgh road to prosperlty," etc. Mr. Macatee says Mr. Lelcester stated 
to "our directory that he had a piano factory at Westboro, Mass., organlzed 
with an authorlzed capital of $150,000, of which $30,000 had been paid in in 
cash; that they were dolng a large and lucrative business; that tliey had 
never lost a dollar in the prosecutlon of their business. He said that the 
company dld not owe a dollar In the world." W. P. Klng says: "Mr. Lelcester 
represented the Lelcester piano factory as with an authorlzed capital of 
$150,000 cash, paid-hi eaipital of $30,000; that it did not owe a dollar in the 
world; and that it was a money -making Institution, and had never lost a 
doUar." AU of thèse wltnesses were offlcers of the défendant company; ail 
testify that thèse représentations, were the inducement to enter into the con- 
tract of September 18, 1890, and that, if they had known thèse représentations 
were not true, their company would not hâve entered into the contract. 

Now, as to the truthfulness of thèse représentations. A careful and thor- 
ough exannnation of ail the testimony leads the court to tlie conclusion tiiat 
not more than $10,000 was ever paid into the business of the Lelcester Piano 
Company. The reports from the company's books, purportlng to be a state- 
ment of Its assets, are so confused and unlnteUlgible as to be entirely unre- 
liable. The déposition of Geo. V. Lelcester, the plalntlffi's only witness, is so 
obscure, contradlctory, and unsatlsfactory as to fumish the court no rellable 
évidence as to amount of capital paid into the company. On page 62 of 
his déposition he says there was no pald-up capital stock. On page 95 he gives 
the value of the plant at $30,000, Including franchises, Personal property, and 
material manufactured. That includes ail the plains and drawings and 
spécifications and patents and machinery and stock on hand, manufac- 
tured and unmanuf actured. The amoimt of cash capital paid in Is a fact 
peculiarly wlthm the knowledge of the plaintlfC company. If $30,000 had been 
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paid In, it could easily hâve shown It. Its f allure to do so wUeii the fact Is 
put in issue, as It bas been in this case, compels the court to conclude that it 
never was paid in, and that, instead of havlng a working capital of $30,000, 
as the défendant was induced to believe, doing a flourishing money-making 
business, never having lest a doUar, and not owing a dollar, it re.ally had no 
working capital, was doing but a feeble business, which it shut down in 
October, 1890, and was $0,000 or $7,000 in debt. That this piano company 
had never done a flourishing business is shown, we think, by the fact that 
from its organization, in 1880, up to the time of making the contnict, îSep- 
tember 18, 1890, it had made only eight or nine pianos, only three or four 
of which it had sold. 

But the plaintiff claims that the défendant is estopped from alleging that 
it was deeeived as to the character of the factory, the estent of its business, 
etc., because it sent its agent, Heniy Cook, to examine and investigate the 
plant. Mr. Cook and Mr. Downing both testify that he was not sent there 
for that purpose; that his single objeet in going to Westboco, Mass., was to 
induce Mr. Leicester to corne to Front Koyal to confer with his company about 
removing the piano plant. Mr. Cook says he was not in the factory more 
than thirtj' or forty minutes; that he merely easually looked through several 
rooms, and made no effort to Investigate the machinery of the company or 
its finanolal condition. Clearly, this case cannot be brouglit within the dé- 
cision in Slaughter v. Gerson, 13 Wall. 379, Farrar v. Churchill, 135 U. S. 
609, 10 Sup. et. Kep. 771, and Farnsworth v. DufEner, 142 U. S. 43, 12 Sup. 
et. Kep. 164, which are clted by eoimsel for the plaintiff. This défense «m- 
not avail the plaintiff. The plaintifC, as to the $6,000 of iudebtcdness shown 
to hâve existed at the time of the contract, claims it was miknown to its agent, 
Leicester, and therefore he could not mlsrepresent the financial condition of 
his company when he said it was out of debt. If this were true, which the 
court thinks is not the case, the company, tlie principal in the contract, knew 
it, and is bound by the représentations of Its agent. 

There is but oue other point in this case to which the court thinks it neces- 
sary to give its attention. In tlieir supplementary argument, coimsel for the 
plaintifC claimed that the stock to be transforred by the IjCicester Piano Com- 
jjany to the Front Royal and Kiverton Improvemont Company is not the 
stock of the Leicester Piano Company, but the individual stock of Geo. V. 
Leicester, and that Leicester, as an individual, is to hâve, out of what is to 
be paid by the défendant, $20,000 in money, while the Leicester Piano Com- 
pany is to hâve the land with a building upon it of the value of $15,000. Tho 
contract wiU not bear the construction hère attempted to be put upon it, and 
the case presented by the plaintiff in its bill admits of no such view. If this 
position be correct, the plaintiff has no standing in court, certainly so far as 
the sum of $14,000 is concemed. It cannot be decreed to Leicester, for he is 
uot a party to the suit claiming it. To sustaln this position would be to ro- 
quire the défendant company to pay $20,000 to an individual wliich by its con- 
tract it supposed was to be paid to the Leicester Piano Company, and to con- 
stitute with the paid-in capital of said company its working capital in the new 
enterprise at Front Royal; and further to requlre it to deed to the plaintifC, 
the Leicester Piano Company, property which has cost it over $17,000, and 
leave the défendant emptj'-handed, except as to the 1,750 shares of individual 
stock to be transferred to it by Geo. V. Leicester. 

A simple statemeut of the case is the strongest argument against the in- 
justice of such a decree. The principles upon which a court of equity will 
decree the spécifie performance of a contract may be briefly stated: "Upon 
the piinciple that it is in the discrétion of courts of equity whether they will 
decree spécifie performance, or leave the plaintiff to his remedy at law, unless 
he cornes with perfect propriety of conduct, clear from ail circiunvention and 
deceit, and the agreement be certain, fair, and just in ail its parts, spécifie 
performance will not be decreed." 2 White & T. Lead. Cas. Eq. pt. 1, p. 524. 
"And not only where there has been actual misrepresentatlon, but also whert» 
there has been a suppression of the truth, spécifie performance will not be 
decreed." Id. 525. "There are few cases in which equity will insist on tho 
maxini that he who seeks equity must do it, with more rigor than in suits for 
spécifie performance." Id. 550. It should be clear that he who seeks spécifie 
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performance is in a condition to perfonn Ms own part of his oontract, and 
that lie has shown himself ready, âesirous, prompt, and eager to perform the 
contract. 2 Story, Eq. Jnr. § 750. "An agreement to be entitled to be carrled 
Into spécifie performance, ouglit to be certalnly falr and just in ail its parts. 
Oèmplalnànt must show that hls oonduct has been clean, honorable, and falr. 
It Is a prlnciple in equity that the court must see Its way clear before it wlU 
dccree spécifie performance, and that it must be satlsfied as to the Integrity 
and good faith of the party asking its interférence." Stearns v. Beckham, 
31 Crat. 388. 

Applylng thèse prlnciples to the facts establlshed In tins case, the court can- 
not see its way clearly to deoree a spécifie p'jrformanoe of the contract en- 
tered into on the 18th day of September, 1890. The plaintlfC clearly misrep- 
resented the character and extent of its business, Its solvency and freedom 
from debt, and the amount of its paid-hi capital. Thèse mlsrepresentations 
were the Inducements to the défendant to enter into the contract sought to be 
enforced. A court of equity cannot ald in the enforcement of such an agree- 
ment. The blU wlll be dlsnils'3ed, wlth costs to the défendant. 

Willougliby & Willoughby, for appellant. 
Marshall McCormick and S. S. Turner, for appellee. 

Before GOFF, Circuit Judge, and HUGHES and DICK, District 
Judges. 

DICK, District Judge. As the appellant was plaintiiï in the 
court below, we will, in the course of our opinion, refer to the par- 
ties as plaintiff and défendant. This case was heard in the court 
below upon the pleadings and proof s ; and the rights of the parties 
were consldered and detemiined as they existed at the time of filing 
the Mil of complaint, and without much référence to the changed 
circumstances and condition of things that subsequently occurred. 

This court has plenary jurisdiction, on an appeal in equity, to 
review a case upon its meiits as disclosed by the pleadings and the 
proofs, and décide every question of law and of fact presented by 
the l'ecord and insisted upon In the court below. But an appellate 
court sits, not to do original justice between the parties, but to 
détermine whether the court below committed manifest and in- 
jurious error in its decree. The decree is presumed to be ac- 
cording to the law and truth of the case until the contrary is made 
clearlj- to appear. 

As spécifie performance is not a matter of absolute right in either 
party, an appellate court has not only the power to décide ail ques- 
tions of law and fact presented by the record, but also whether the 
court below acted wisely and justly, under the particular circum- 
stances of the case, in exercising the extraordinary and discretion- 
ary jurisdiction of granting or refusing the spécifie performance of 
a contract. In such cases the judge in the court below is invested 
with the discrétion of deciding a controversy according to the 
principles of equity, dépendent on the facts and circumstances of 
a particular case. In so doing he exercises an extraordinary 
power of a court of equity, and the decree is presumed to détermine 
correctly the substantial merits, and to adopt the best means of 
securing the ends of justice. Such decree may be reviewed and 
reversed by an appellate court if it clearly apr>ears from the record 
that the judge acted unwisely or unjustly in disregard of some well- 
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established principle of law or equity. À différent rule is applied 
to cases where a judge in the court below exercises tlie ordinary 
discrétion of deciding incidental questions that arise in the usual 
course and practice of the court. In Gwynn v. Lethbridge, 14 
Ves. 585, a case heard on appeal from a decree for spécifie perform- 
ance, the lord chancellor said: 

"ïhe court must give a certain degree of crédit to the decree, supposing it 
to be light, unless a strong groimd is shown for the contrary conclusion, more 
than the mère dissatisfaction of the party appealing." 

The gênerai rule, with some exceptions, is well settled by numer- 
ous décisions, that objections will not be considered by an ap^ 
pellate court in reviewing a case unless they were presented and 
insisted on in the court below, as shown by the record. This ques^ 
tion was somewhat discussed in the argument in this court, but 
the rules of practice and the principles involved are so well settled 
and familiar as not to need citation of adjudged cases. 

The relief sought by the plaintiff is a decree for the spécifie per- 
formance of the contract set forth as an exhibit to the bill of com- 
plaint. The due exécution of such contract is admitted in the 
answer. We will first consider the relations of the parties, and the 
nature, objects, and purposes of the contract at the time of its exe-' 
cution, and détermine wliether it is, on its face, such a contract as 
could hâve been, and, in "view of the proofs, ought to hâve been, 
performed at the time when the défendant took steps to rescind the 
contract, and the plaintiff filed its bill to enforce spécifie perform^ 
ance. The contract, on its face, appears to contain tlie requisites 
to bring it within the well-established and long-recognized jmnciples 
which govern courts of equity in exercising tlie jurisdiction of spé- 
cifie performance. The contract relates to the sale and conveyance 
of land, it is binding at law, and it is founded upon a valuable con- 
sidération, which the parties deemed adéquate. Oontracts for the 
sale and conveyance of real property are considered as proper sub- 
jects for spécifie performance, as courts of equity generally re- 
gard the légal remedy, by way of damages for a breach, as in- 
adéquate. 

As a gênerai rule a court of equity will not undertake to en-' 
force, specifically, contracts for building houses or other structures 
which may require its supervision for any length of time; but 
when the work to be done is sufticiently deflnite, and the plain- 
tiff bas an iiitcrest in its being ])erformed which is not capa- 
ble of adéquate compensation by action at law, and no long con^ 
tinuous supervision of the court will be required, s]HH:iflc per- 
formance will be decreed. The contract in tlvis case imposéd' 
mutual and reciprocal obligations u]3on the parties, which they 
at the date of exécution deemed just, fair, and reasonable, within 
the j)ower of eacli party 1o perftmu, withotit injtistice or oppres- 
sion to either jiarty. They dealt together in mutual confidence,' 
with anticipations of beneflt to both parties. The tenns of the 
contract are ex])ressed in plain, simple, and intelligible language, 
which présents to the court no difiicult question for constrûC' 
tzon. Tliere is no uncertainty as to the subject-matter, or as to 
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the obligations respect! vely assumed, or as to tlie objecta which 
the parties had in view, and tbe extent and taanner of tlieir en- 
gagements. The surrounding iCircumstances are made so appar- 
ent by the record that the coijrt can readily avail itself of the 
same light which the parties - possessed when the contract was 
made. We would hâve no doubt as to the intention of the con- 
tracting parties, and -wiould hâve no difficulty in determining their 
mutual and respective rights, duties, and obligations, but for the 
allégations made in the answer. Tliere is no attempt on the part 
of the défendant to hâve the meaning of the written agreement 
varied or modifled by construction of its terms. 

The grounds of défense set up in the answer are that the con- 
tract wa^, induced by f aise and fraudulent représentations and 
improper concealments made by George V. Leicester, the agent 
of the plaintiff, who well knew the objects and purposes of the 
contract, and also knew that his statements were relied upon 
by the défendant. Thèse allégations constitute important ingré- 
dients in this case, and give rise to questions of fact, to be deter- 
mined by the court upon the pleadings and eAddence presented by 
the record. Thèse allégations charge positive fraud, and the 
burden of proof would be upon the défendant to sustain them 
by strong évidence if they were material and essential to its dé- 
fense. As to how far it is necessary for the défendant to sustain 
those allégations of positive fraud will be considered and determined 
in a subséquent part of this opinion. , 

The plaintiff is certainly bound by the représentations of its 
agent, made within the scope of his authority, operating as an in- 
ducement to the contract, for it is seeking the spécifie enf orce- 
ment of the contract which he negotiated. The évidence tends 
strongly to show that Leicester was not only the agent, but was, 
for ail practical purposes, the company itself. The plaintiff cannot 
properly insist that the évidence proveS that the défendant sent 
Judge Cook to Westboro to examine the machinery of the fac- 
tory, the extent of the plant, and the flnancial condition of the 
plaintiff, and thereby had opportunity and convenient means of 
correct information, and relied upon its own knowledge and judg- 
ment in executing the contract. Judge Cook was only the solicit- 
ing agent of défendant, and went to Westboro before the date 
of the contract to solicit Leicester to come to Front Koyal for 
the purpose of negotiating the contract. He was not a seien- 
tiflc or practical machinist. He did not make, or attempt to make, 
a careful examination of the plant, and he was not furnished with 
convenient means of inquiry and investigation as to the flnancial 
condition of plaintiff, and only spoke to the défendant in gênerai 
terms of the handsome machinery. He doubtless regarded the 
kind attention of Mr. Leicester as acts of coiirtesy to a stranger, 
and, should Mr. Leicester put any other construction upon his acts 
of intercourse, his conduct would tend strongly to show that 
he at that time contemplated déception and fraud. Mr. Leicester 
was in a position to hâve accurate Imowledge upon the subjects 
which he represented, and the défendant had a right to rely, 
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îwkI tlie évidence shows it did rely, upon his statements, properly 
pivsuming tliat he could and would give tlie expected and es- 
sential iufonnation fully and eorrectly. 

T\ui mère fact tliat Leicester, in erecting the factory buildings, 
acted witli "bad jndgment and management," and with "reckless 
and wasteful extravagance," and in other ways misapplied tbe 
funds with which he had been intrusted, is not available to de- 
fendant as a défense in this suit. The défendant had agreed to 
erect the buildings at a cost not to exceed $15,000, and Leicester 
was its contract agent for such purpose, and was in matters 
of expenditures under its supervision and control. If this mis- 
management wei'e the only défense, the court in a decree for 
spécifie performance would doubtless hâve made provisioai for 
compensation to défendant for excess of expenditures, as liCLces- 
U:i" was in many respects the agent also of tlie plaintiff. 

It is unnecessary for this court to détermine the question as 
to the légal force and effect of the action of the défendant pur- 
porting to rescind the contract on tlie ground of false and fraud- 
ulent représentations as to matters that were material, and were 
an inducement to the contract. It certainly acted promptly, and 
gave a notice that could not be misunderstood. A rescission of the 
contract is not insisted upon in the answer, and such affirmative 
relief could not be granted in this case except upon the prayer 
of a cross bill. 

As the counsel on both sides, in oral arguments and elaborate 
briefs, discussed with much learniiag, logical force, and earnest 
confidence questions of law relating to charges of false and fraud- 
ulent représentations and the proofs necessary to sustain sach 
charges, we will briefly state our views upon the subject. 

When a party seeks the rescission of a contract upon the ground 
of actual or positive fraud he must distinctly and directly 
charge the fraud, and by évidence clearly sustain such definite 
charges; and in doing so courts will allow him large latitude 
in the admission of évidence, as fraud is odious to a court of Justice, 
and vitiates evei'ything into which it enfers. With respect to 
what will constitute fraud, it is impossible to lay down a spécifie 
rule, as there are great diversifies of fraud which arise ont of 
the peculiar facts of each case, as to the relations, condition, and 
connection of parties to a transaction, and as to their respec- 
tive nieans of information. The rules, principles, and relieving 
methods of equity jurisprudence are sufflciently elastic and flex- 
ible to enable cliancellors, by their learning, expérience, wisdom, 
and natural and cultivated sensé of justice, to meet every emer- 
gency, and by their exercise of judicial x>ower prevent wrongs 
and injuries about to occur from deceitful practices and artful de- 
vices, contrary to the rules and principles of couimon honesty, and 
also to remedy the conséquences when such wrongs and injuries 
hâve been eiïected. Examples are given in many adjudged cases 
which hâve established some gênerai rules and principles that 
wUl apply to most cases that arise in the course of transactions 
among men, in the various departments of business and inter- 
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course. In relation to frands in the procurement of contracts by 
willful misrepresentations, Mr. Adams formulated the foUowing com- 
prehensive définition: 

"In order to constitute a fraud of the first class there imist be a représenta- 
tion, expressed or implled, false witliiu the knowledge of the party making it, 
reasonably relied on 'by the other party, and constituting a material Induce- 
ment to his contract or act." Adams, Eq. 176. 

The author then illustrâtes the principles of tliis définition as 
applicable to the rescission of contracts. In the course of the 
discussion of the subject he says: 

"Eut if a warranty or covenant is not given, a mère représentation liouestly 
made, and believed at the time to be true by tlie party maklng It, though not 
true in fact, does not amount to fraud." 

This last proposition of law may be correct in cases of rescission 
where positive fraud — the intention to deceive — niust generally be 
shown; but it is not correct as to implied fraud, or fraud in law, 
as will appear by référence to many English and American cases, 
some of which are cited in 1 Story, Eq. Jur. § 193 et seq. The powev 
of a court of equity to rescind a contract at ail, instead of leaving 
parties to an action at law for damages, is properly deemed an ex- 
traordinary power, and to justify its exercise the alleged fraud or 
mistake must be made very manif est. The burden of proof to show 
thèse grounds for a rescission rests on the plaintifï, and not on the 
défendant. A court of equity is always reluctant to rescind unless 
the parties can be put back in statu quo. If this cannot be doue, 
it giyes such relief only where the clearest and strongest equity im- 
peratively deniands it. Grymes v. Sanders, 93 U. S. 55; McLean v. 
Olapp, 141 U. S. 429, 12 Sup. Ot. Eep. 29. 

There is another class of contracts referred to in numerous ad- 
judged cases, where misrepresentations do not invalidate the agree- 
ments of parties that corne within the rule of caveat emptor. This 
maxim is a rule of the common law applicable to contracts of pur- 
chase of both real and personal property, and is recognlzed and ob- 
served, both in courts of law and courts of equity, where there is 
no positive fraud in the transaction. Under this rule, where a pur- 
chaser of real or personal property asks a court of equity to rescind 
a contract, or withhold the equity of spécifie performance, on the 
ground of misrepresentations on the part of the vendor, he must 
establish his allégations by clear and irréfragable évidence; and if 
it appears that he had resorted to the proper means of vérification, 
so as to show that he in fact relied upon his own inquiries and judg- 
ment, or if the means of investigation and vérification were at hand 
readily accessible, and his attention was drawn to them, or reasona- 
ble suspicion might hâve been excited by the attendant circum- 
stances, relief will be denied. The law never présumes positive 
iraud, and in such cases, when alleged, a party who seeks aifirmative 
relief on the ground of such fraud, either by original or cross bill, 
must establish his spécifie charges by clear and strong proof. 

Thèse views of the law which we hâve presented are not in con- 
flict with the cases referred to in the brief of the counsel of plaintiff, 
and seem to be in harmony with the many and well-selected cases 
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cited in the briefs of counsel of défendant. We do not cite thèse 
and other authorities, as the principles announced are fiindamental, 
founded in reason and natural justice, they are clearly and fully 
disciissed by text writers, and the court would iind some difficulty 
in selecting a reasonable list of the best cases from tlie large array 
of learned and able décisions of eminent judges. Tliese rules and 
principles are not strictly applicable in ail cases where courts of 
equity exercise the discretionary^ jurisdiction of spécifie performance 
of contracts. The spécifie enforcement of the agreements of parties 
is a matter entirely of équitable jurisdiction, and dépends upon the 
Sound discrétion of the court in the due administration of équitable 
justice. The différence between that degree of unfaimess which 
will induce a court of equity to interfère actively by rescinding a 
contract, and that which will induce a court to withhold ils aid in 
enforcement in specie, is well settled bv adjudged cases. Manufac- 
turing Co. v. Gormully, 144 U. S. 224, 237, 12 Sup. Ct. Kep. m2. A 
court of equity will often refuse to enforce a contract speciflcally 
when it would refuse also to rescind it. Adams, Eq. 84; Jaclison v. 
Ashton, 11 Pet. 229. 

A plaintiff always has a remedy at law for the breach of a binding 
contract, and can obtain such pecuniary compensation as a jury may 
think he Is justly entitled to. If he seeks the extraordinary relief 
of spécifie enforcement, he must come into a court of equity with 
clean hands, and show that the contract was the resuit of lionest 
and candid dealings on his part, and that the contract is certain, 
fair, and just in ail its ternis. It must be such a contract as would 
not be obnoxious to the sensé of natural justice and sound morality, 
under the circumstances of the parties. If a jjlaintiff possesses pe- 
culiar and superior knowledge on the subject-matter of the contract, 
and knows, or has good reason to believe, that he is relied on by the 
other party for full and correct information, he must impart such 
information, or refer the inquirer to ready and accessible sources of 
infoi-mation, and do nothing to retard or mislead investigation. 

The principles involved in the rule of caveat emptor are not appli- 
cable to this case. The maxim in its tenus applies only to purchas- 
ers who are dealing with vendors on equal footing, where neither 
party is presumed to trust eaeh other, and where the means of 
knowledge are at hand, equally available to both parties, and the 
subject-matter of sale and purchase is alike open to their inspection, 
or where they rely and act upon their own judgment. In this case 
the défendant was a vendor, and not a purchaser, and received no 
pecuniary compensation, but freely and readily advanced its money 
to promote and secure the speedy performance of the contract. It 
had no immédiate interest in the plant of the plaintiff company that 
was to be located near Front Royal, except as a stockholder, and 
the anticipated advantages to be derived from the building up of 
the contemplated city. 

The nature of représentations and the presumptions that arise 
therefrom are often dépendent upon the condition, relations, and cir- 
cumstances of the contracting parties. It is in this sensé that the 
remark of Lord Hardwicke is to be understood when he said: "Fraud 
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may be presumed from the circumstances and condition of tlie' par- 
ties contracting; and this goes further tlian tke raie of law, wMclt- 
is that fraud must be proved, not presnmed." : 1 Story, Eq. Jur. § 
190. When the circumstances are such tliat tlie parties may rely 
upon the représentations of each other, the courts in England and 
tliis country seem to hold a party liable for représentations not 
known by him to be true, as well as for those whiclv lie actually 
knows to be false. 1 Story, Eq. Jur. § 193. In uiany kinds of busi- 
ness transactions the law does not require a prudent man to deal 
with every one as a shai'per or a rascal, and make full and accurate 
précèdent investigations, or require express warranty tO' guard 
against the falsehood of every représentation which may be made 
as to. matters that constitute niaterial inducements to a con tract. 
There must be a reasonable reliance upOn the trutlï and integrity of 
men, or tlie transactions of business, trade, and commerce would not 
be oonducted with the facility, confidence, and advanta;ge -wàich are 
essential to successful enterprise, and the advancement of individual 
and national wealth and prosperity. The rules and princii^les of 
law and equity are founded on natural justice and ciiltivated reason,, 
and are shaped and applied by the wisdom of human expérience. 

The principles and methods relating to the doctrines of spécifie 
enforcement of contracts originated in early times in the English 
court of chancery, and were designed to afford complète relief wiien 
the remedy at the common law by way of damages was inadéquate; 
the purpose of the court being to do equal and f ivll justice in the ex- 
act accomplishment of the intention and objects of the parties, as 
dJsclosed by the well-understood terms of their agreement. Thèse 
rules and principles of equity jurisprudence hâve been developed, 
defined, and established by a long line of précédents whîch arc 
recognized and regarded as authorities. As thèse numerous déci- 
sions liave been made upon the fact/s and cii'cumstances of each case, 
some seeming diversities and conflicts hâve arisen which cannot be 
reconciled without a careful considération of the shades of différence 
which were caused by the peculiar facts and cireumstanees in- 
volved. AU décisions concur in the gênerai rule that a court of 
equity will not exercise this extraordinary juiisdiction, dépendent 
on judicial discrétion, unless the plaintiiî has dealt fairly in good 
f aith, and with moral honesty, where he is so expected to act by the 
other party, and the contract is such as from its express terms can 
be* clearly understood, and when the défendant can, without ginev- 
ous hardship, and ought in common honesty to, perform his engage- 
ments. 

A plaintiff may hâve acted in good f aith, and still not be entitled 
to spécifie enforCeïnént of a contract, if the défendant placed an erro- 
neous construction upon the propositions of negotiation, and by do- 
ing so committed an honest mistake, which a fair and reasonable 
man, under the circumstances, might hâve made without inexcusa- 
ble ignorance or négligence. When the terms pf a contract are re- 
duced to writing, and are expressed in plain, simple, and intelligible 
language, that in its ordinary meaning atlmits of but one fair and 
reasonable construction, a party cahnot be heard to complain if he 
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placed a contrary construction upon the language employed to ex- 
press the intention and purposes of the parties, if tiiere bas been 
no fraud, accident, or excusable mistake arising from tbe conduct 
of the other party. Seitz v. Machine Co., 141 U. S. 510-517, 12 Sup. 
Ot. Eep. 46. 

In entering into the contract now before the court, "we are of 
opinion, in view of ail the surrounding circumstances, that the de- 
fendant could reasonably rely upon the représentations made by the 
président and gênerai manager of the plaintiff company, and was 
not required by any principle of law or equity, or by ordinary pru- 
dence in business transactions, to resort to any other source of in- 
formation. He was the chief promoter and organizer of the plain- 
tiff company in Détroit in 1880. After the company had remained 
dormant for nearly 10 j^ears he was its reorganizer, in 1890, and re- 
ported to the stockholders a balance sheet of its flnancial condition. 
He had the management of the business at Westboro, and owned 
nearly ail the stock of the company. That which he ought, by 
proper diligence, to hâve known as to the flnancial condition and 
gênerai course of business of the plaintiff company, he might well 
be presumed to hâve known when he was conducting the negotia- 
tions which were consummated in the contract now before the 
court. Martin v. Webb, 110 U. S. 7-15, 3 Sup. Ct. Kep. 428. 

The défendant in its answer allèges that the représentations of 
Leicester were relied on, were material inducements to the contract, 
and they were false and fraudulent. When a défendant in a case 
like this makes allégations of fraud in his answer as a défense, he 
is not required to prove the fraud as conclusively as a party who 
seeks affirmative relief on such grounds. The burden of proof in 
such a case is upon the pjaintiff to show that the contract which he 
seeks to hâve enforced speciflcally is reasonable, fair, équitable, and 
free from any taint of fraud. If the évidence on the part of the de- 
fendant shows suspicions facts and circumstances sufScient to cast 
a taint of fraud on the transaction, and créâtes in the mind of the 
court a reasonable doubt as to the fairness and justice of the con- 
tract, or the honesty and truth of the negotiations that led to its 
exécution, the court can properly refuse the extraordinary relief 
prayed for, and leave the plaintiff to the ordinary légal remedy for 
compensation in damages. Hennessey v. Woolworth, 128 U. S. 438, 
9 Sup. Ct. Rep. 109. 

After carefully reading and considering the record, we concur 
with the judge in the court below as to his findings of fact and his 
conclusions of law. The presnmption of the correctness of a decree 
in a court of original jurisdiction is especially strong and influential 
in a case when ail the évidence is in writing and remains un- 
changed, and the arguments of counsel are substantially the same, 
and the judge, after a full and patient hearing, exercises the discre- 
tionary jurisdiction of granting or refusing the spécifie enforcement 
of a contract. There can be no doubt that untrue représentations 
were made by Mr. Leicester as to the indebtedness and flnancial 
condition of the plaintiff company at the time of the negotiation 
and exécution of the contract now before us. As it is unnecessary 
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in this case to détermine thé question whether. such misrepresenta- 
tions amounted to aotual or constnictive frauda or were honestly be- 
lietedwhen made, and were ignorantly , and innocently iintrwe, we 
leaVe this matter just as it was détennined in the coui*t below. 

For tlie purpose of showing additional reasons sustaining the dé- 
cidée in the court below, we deem it proper to refer to two other 
questions which are usually involved in cases of this character. 
They iippear in the record, Avere presented in the oral arguments and 
briefs of counsel, and were partly considered by the judge at the 
original hearing. 

First. Would a decree for speciâc performance hâve operated op- 
pressively and unjustly as to défendant under the changed circuni- 
stances and condition of affairs existing at the time of the hear- 
ing in the court below? 

Secondly. Was the mutual enforcement of the contract in specie 
practicable, — coxûd its fulflUment by both parties hâve been judi- 
cially secured? 

The défendant company was organized for the purpose and had 
for its object the building of a town between Front Royal and 
Eiverton, in Virginia. Like numerous other land companies and 
thousands of men, its stockholders were animated by the ppirit of 
spéculative adventure and enterprise that pem^aded many stateS; 
misled the judgments of some of the most honest and best business 
men in the country, and resulted in much financial embarrassment 
and disaster. We hâve the charity to suppose that the stockholders 
of défendant company honestly expected, in the near future, to see 
a large and thriving town, fiUed with an energetic and busy people 
engaged in the prosperous pursuits of active trade and mechanical 
industry and enterprise. The président of the plaintifE company 
seems, from the évidence, to hâve been infected with the same con- 
tagions and spéculative spirit, and we may judge of the brightnesa 
and vastness of his hopes by the name of the company which he 
organized and ealled "Samarcand," the name of an impérial city 
which, in a former century, was enriched and adorned with im- 
mense wealth and oriental magniflcence. 

The real essence of this contract was the establishment of a 
large and successful piano factory near Front Eoyal, not solely for 
the benefit of the plaintiff, but also for the anticipated beneât of 
the défendant. It showed its integrity of purpose and sincerity of 
faith by its prompt expenditure of $23,000 in the piano factory 
enterprise. The plaintiff weU knew the objects and purposes of the 
défendant, and concurred in the enthusiasm and anticipations of 
rthe "boom." The only damages that were sustained by the plain- 
tiff was the stopping of its opérations at Westboro, and the ex- 
tent of this injury can be readily ascertained and assessed by a 
jury as damages, and adéquate compensation can be obtained by 
process of exécution against the solvent défendant. If the plant 
was prosperous and lost no money at Westboro, it could, by re- 
suming its opérations, hâve again prospered, and gratified its neigh- 
bors who had indulged regrets at the prospect of removal. 

Now, under the changed conditions and circumstances produced 



LEICESTER PIANO CO. V. FRONT ROYAL & EIVERTON IMP. CD. 2UÔ 

by tlie unexpected collapse, it certainly would net be just and équi- 
table to allow tlie plaintiff to escape ail material losses, and enable 
tlie président of the company to seize upon, as a tabula in nauf ragio, 
tlie balance of the money mentioned in the contract. At the time 
of the exécution of the contract the piano factory scheme was, in 
the estimation of the parties, a plausible and hopeful adventure and 
enterprise, but now the removal of the piano factory plant to Front 
Royal would certainly be an injudicious and hazardous experiment, 
which reasonable and prudent men would not undertake. A con- 
sidérable part of the remaining assets of the now solvent défendant 
would be wasted by being applied to the doubtful venture, or would 
be claimed and appropriated by Mr. Leicester as the purchase 
money of his individual stock. We may reasonably suppose that 
such a disposition of the money would greatly embarrass the de- 
fendant in its future enterprises, and would not secure the success 
of the piano factory scheme, the primary object of the contract. A 
court of equity wiîl not usually rescind a contract on the groûnd 
that subséquent events hâve rendered it burdensome on one of the 
parties; but the rule is, in some respects, différent in cases of spé- 
cifie performance, where the court exercises a wise and sound dis- 
crétion for the purpose of subserving the ends of justice, in view of 
ail the circumstances of the particular case. This discrétion of 
withholding its aid is exercised even when the contract is fair in its 
tenus, if its enforcement, from subséquent events, or even from col- 
latéral circumstances, would work hardship or injustice to either of 
the parties. Willard v. Tayloe, 8 Wall. 557-566; 2 Story, Eq. Jur. 
§§ 750-769. 

We will now consider the question whether the fulfillment of the 
contract could hâve been judicially seeured by a decree in the 
court below. A decree, in such a case as this, that did not secure 
the mutual performance of the contract, would hâve been mani- 
festly unjust and inéquitable. The mutual enforcement of con- 
tracte is one of the imperative duties of a court of equity in exer- 
cising this extraordinary jurisdiction. From the facts disclosed 
in the record we are of opinion that the removal of the piano factory 
plant from Westboro to Front Royal could not hâve been seeured 
by a just decree. The plaintiff allèges in its bill of complaint that 
it is ready, willing, and able to perform ail its obligations, "except 
so far as it is prevented by the said acts of the défendant." The 
défendant did furnish $6,000 for the purpose of removing the plant, 
and this amount was suflflcient, but was applied by Leicester to 
other purposes than those contemplated in the contract. The plain- 
tiff does not allège and prove its independent ability to furnish 
means for the removal of the plant. The évidence shows that at 
the date of the contract, and for some time thereafter, the works 
were operated by means of borrowed money, for which it liad in- 
curred indebtedness that was only in part relieved by the |6,000 ad- 
vanced by the défendant, as in April, and for several months there- 
after, the plant was in custody of the law by virtue of process of 
attachment to secure other debts. The défendant had expended 
more than |17,000 in the érection of the buildings, and had advanced 
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fÇ^pOO for the purpose of removîng the plant, and was under no 
côùtract obligation to render further flnancial assistance to the 
plaintifE to accomplish. such removal, as the contract in express 
terms pro vides "that no payment in excess of |6,000 shall be called 
for or made nntil said plant shall hâve been removed from its prés- 
ent location to the buildings to be erected as hereinbef ore men- 
tioned." The défendant had expended more money than it agreed in 
the contract to expend. 

If a party has done ail that could reasonably be expected of him 
to perform as to his part of an agreement, he certainly cannot be 
considered, in a court of equity, as having failed to meet his obliga- 
tions, and as having afforded the other party a just excuse for non- 
performance. This proposition of law is certainly correct as to the 
présent case, where the plaintiff has not shown its independent 
ability and ready means to perform its obligations, and is seeking 
a spécifie performance of the contract. 

Had the court below by decree ordered the défendant to pay ail, 
or any part, of the balance of money mentioned in the contract be- 
fore the removal of the plant by the plaintiff, such decree would 
hâve violated, instead of hâve justly enforced, the plain terms of 
the contract of the parties. ' 

It appears from the évidence that the sum of four or five thou- 
sand dollars would be required to remove the plant as contemplated 
by the parties, and the plaintiff has not shown that it possessed the 
available means to meet this obligation, to be performed before it 
would be entitled to further pecuniary assistance from the défend- 
ant. Independent of the question of fact as to false and fraudulent 
représentations which were principally considered in the court be- 
low, it seems to us that the pîaintiff's prayer for the relief of spe<àfic 
performance could hâve been properly denied upon the groimds iliat 
spécifie enforcement of the contract would hâve been uujust and op- 
pressive to the défendant, and also that the fulflUment of the con- 
tract on the part of the plaintiff could not hâve been secured by de- 
cree. 

As to the last contention mentioned in the opinion of the judge 
în the court below, we deem it only necessary to use his appropvi.ite 
language: "A simple statement of the case is the strongest argu- 
ment against the injustice of such a decree." 

The decree of the court below is affirmed, with costs^ 



PULLMAN'S PALACE^OAR OO. v. BOABD OF ASSESSORS et al. 

(Circuit Court, E. D. Louisianfi. Mardi 23, 1893.) 

No. 12,163. 

Taxation — Remédies— Bii,;, for Injunctioît. 

Acts La. 1890, Ko. 106, § 26, which requlres that "ail taxpayers In the 
parish of Orléans" shall appoar before the board of asaessors, and com- 
mence suit for redress, only in the manner therein prescrlbed, applles only 
to ttixpayers wlio désir© to çlaim that there has been error either In the 
description or valuàtlbn of tte property assesaed, and does not apply to 
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tlLose taxpayers who coraplaln ol error in tJie proportion of the property 
assessed, tlie description and valnation being concèded to be correct; 
and tlils last class of taxpayers, wlthout complylng witli section 26, may, 
by bill la equity, enjoin the collection of taxes iUegally assessed againstit. 

2. Samb — Intbhstatk Commbkce— Slbbping Caks. 

A foreign corporation owning sieeping cars whicli are engaged in Inter- 
state traiHc, and only corne into the state for the purpose of receiving and 
dlscharging passengers, and for tbe pui-pose of having sucli mlnor repairs 
made as tliey casuaUy require, is net wtolly exempt from taxation imder 
the laws of the state, but may be assessed "In the ratio which the number 
of miles of the Une within the state has to the total nnmber of miles of 
the entire Une," pursuant to Acts La. 1890, No. 106, § 29. 

3. Samb — Fobeign Sleepikg-Car Company — Assessmbnt. 

The total value, employed in Louisiana, of the cars of a foreign sleeping- 
car Company, was $100,000. An assessment was made against the company, 
in whlch the sum of .$100,000 was Inserted as the value of cars, etc., and 
the value to be taxed was placed in the column where cars, carrlages, and 
vehicles of ail klnds were placed, and not in a column vinder the head of 
"trackage within thls parish of railroads within thls state, or partly with- 
in this state and another state." Held, that the company was assessed on 
the total value of the property employed within the state, and not "in the 
ratio which the number of mUes of the Une vnthin the state has to the total 
number of miles of the entire Une," as required by Acts La. 1890, No. 106, 
§ 29, and that the assessment was InvaUd, 

In Equity. Bill to enjoin the collection of a tax alleged to hâve 
been illegally assessed against the PuUman's Palace-Car Company, 
of Illinois. 

Percy Eoberts, for complainant. 

E. A. O'Sullivan and Eichard Lyons, for respondents. 

BILLINGrS, District Judge. This case is submitted on the bill 
of complaint, supplemental or amended bill, and agreed statement 
of facts and exhibits, upon an application for an injunction pendente 
lite. The bill is an injunction bill. By the bill and the agreed 
statement of facts it appears that the complainant is a corporation 
created under the laws of, and domiciled in, the state of Illinois, 
whose business it is to manufacture and lease out sieeping cars, etc., 
under contracts with varions railroad corporations in the United 
States, Canada, and Mexico; that its property, consisting in sieep- 
ing cars to the value of |100,000, comes into the state of Louisiana 
and into the city of New Orléans, but solely for the purpose of re- 
ceiving and discharging passengers, and for the purpose of hav- 
ing such minor repairs made as they may casually require, and im- 
mediately thereafter goes out of the state of Louisiana into other 
states of the Union, and is employed in the business of transporta- 
tion of Interstate passengers; that the complainant has no branch 
establishment in the state of Louisiana to carry on trafflc, unless 
the fact that, under its contracts with the railroads, its tickets are 
placed for sale with the agents of the railroad, constitutes the 
offices of such railroads its branch establishments. 

The bill then avers that the state tax officers and those of the city 
of New Orléans hâve imposed, and are about to collect,a tax upon the 
fullvaluation of complainant's cars, as above given. In other words, 
the averment of the bill in this respect ia that the tax has been 



208 FED^AL EEPORtER, vol. 55. 

levied upon their cars as it woùlil be upoii real estate or other prop- 
erty permanently within the state of Louisiana, i. e. witliout con- 
sidering that it is property which is only occasionally within 
this state, for a brief period of time, and is constantly moving 
through. many other states besides the state of Louisiana. There 
bas been a tender made of the tax whicb would be due if the ratio 
or proportion of assessment had been observed as is prescribed in 
section 29 of Act No. 106 of the Acts of 1890, which section will be 
set eut subsequently. 

The questions submitted by the complainant are (1) whether the 
complainant can be taxed at ail; and (2) whether, if it can be taxed 
at ail, it can be taxed except ratably and according to the pro- 
portion of the miles which its cars taxed traverse within this state, 
as compared with the number of miles which they traverse in this 
state and other states. 

Before considering thèse questions, I will consider the objection 
urged by the défendants to the bill on the ground that the com- 
plainant has not appealed to the assessors, nor commenced its 
suit as required by the revenue act of 1890, above referred to. 
The respondents rely upon section 26, p. 132, of said revenue act, as 
containing a provision which must defeat this suit. But that pro- 
vision requires that taxpayers shall présent their claims for the cor- 
rection of errors in description or valuation. The objection in this 
case came from an error in neither of thèse particulars. The cars 
were correctly described, and the valuation was correct. The error 
consisted in assessing thé complainant for the entire value, and not 
merely for that proportion of the value flxed by the statute. There- 
fore the complainant was not required to ask within a given time 
to hâve the error corrected. I conclude, therefore, that the com- 
plainant is not debarred, by section 26, from maintaining this suit. 

As to the bill upon its merits. Section 29 of Act Ko. 106 of the 
Acts of 1890, under which this tax is levied, is as follows: 

"Sec. 29. Be it furtlier enacted," etc., "that the real estate, roadbeds, 
roads, iron, track, superstructures, excavations, and cliannels of raih'oads, 
canals, and other transportatioii or telegraph companies shall be assessed 
and taxed in the parish or ussesament district wliere located; and ail other 
property, not speolaUy exempted from taxation by article 2()7 of the con- 
stitution., belonging to said railroads, canals," etc., "shall be assessed and 
taxed at the domicile or principal office of said railroads, canals," etc., "as 
contemplated by article 245 of the constitution; but the roUing stock or 
uiovable prpBerty of any railroad company, tele.gi'apli company, canal Com- 
pany, or other transportation company, whose Une lies partly within this 
state and partly within another state or states, or whose sleéping cars run over 
any Une lylng partly within this state or partly within another state or states, 
shall bè assessed in this state in tlie ratio which the nvunber of miles of the 
Une within the state has to the total number of miles of the entire Une." 

I think this section compels the conclusion that the first groiind 
taken by the complainant is not maintainable, and the second ground 
is well taken. This section provides that "any transportation com- 
pany %hose sleéping cars run over any Une lying partly within this 
state or partly within another state or states shall be assessed in 
this state in the ratio which the number of miles of the iine within 
the state has to the total number of miles of the entire Une." This 
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is a provision for taxation wliich applies alilce to résident and non- 
resident companies, and is tlierefore unlike the provision construed 
in Marye v. Baltimore & O. E. Co., 127 U. S. 117, 8 Sup. Ct. Hep. 
1037. Since it is applicable to ail companies, it does not violate 
the constitution, as being, in effect, an imposition upon the Inter- 
state commerce. It is also just and reasonable. Delaware Eail- 
road Tax Case, 18 Wall. 208; State Eailroad Tax Cases, 92 IL S. 
575, G07; W. IL Tel. Co. v. Attorney General, 125 U. S. 530, 8 
Sup. Ct. Eep. 961; and Pullman Car Co. v. Pennsylvania, 141 U. S. 
18, 11 Sup. Ct. Eep. 876. While the statute defining the manner 
in which the tax shall be levied, to wit, that there shall be levied 
a tax within tliis state only upon that proportion of the valuation 
of the cars which results from comparing the miles traversed 
within this state with the aggregate of miles traversed within and 
without the state, is binding upon the complainant, it is binding 
also upon the taxing oiBcers. 

It was submitted to the court as to what was the meaning of the 
assessment roll, — i. e. in what manner the tax had been levied, — 
?vvhether upon entire property of the value of -$100,000, or upon a 
iportion or percentage of property whose value was such that the 

t)ortion or percentage taxed was that amount. The sum $100,000 
s put down as the value of cars, etc. Furtherraore, the value to 
Ibe taxed is placed in the column where cars, carriages, and vehicles 
lof ail kinds are placed, and not in the column under the head of 
."'trackage within this i)arish of railroads within this state, or i)artly 
Twithin this state and another state." I think that the tax was 
sassessed upon the entire value of ail the cars of the comx)lainant, 
|and not upon thom in the ratio of miles, as required by the statute. 
My conclusion is that the injunction pendente lite should issue. 
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(Circuit Court, D. Oregoii. Soptember 14, 1892.) 

No. 1,047. 

MANDAMDS — JURTSDICTIOX OF FEDERAT. CotTIiTS. 

The Tlnited States cirouit courts liave no .■iurisdiction to isstie wrlts of 
maiiflanius, even when, by tlie law of tlie state where tlie court sits, man- 
damus is regarded a.s a civil action, except in cases wliore tlie writ is 
ancillary to some other proceedings. Kosenbaum v. Bauer, 7 Sup. Ct. 
Rep. 63.3, 120 V. S. 450, foUowed. 

Suit for mandamus, brought by T. M. Gares against the Northwest 
National Building, Loan & Investment Association, to compel de- 
fendant to hold a stockholders' meeting for the élection of a board 
of directors. Défendant demurs. Demurrer sustained. 

G. H. Gorman, for petitioner. 
C. B. Bellinger, for respondent. 

GILBEET, Circuit Judge. This is a suit for a mandamus to 
compel the défendant corporation to hold a stockholders' meeting for 

V. 55F.no. 2 — 14 
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the élection of a board of directors. A demurrer to tlie pétition raises 
the question of the jurisdictipn of tMs court to issue the writ. It 
has been repeatedly decided by the suprême court that the circuit 
courts of the United States are not authorized to issue writs of 
mandamus in original proceedings, or otherwise than as necessary 
to the exercise of their respective jurisdictions. Mclntire v. Wood, 
7 Cranch, 504; Bath Go. v. Amy, 13 Wall. 244; Rosenbaum v. Bauer, 
120 U. S. 450, 7 Sup. Ct. Eep. 633. Thèse décisions are based upon 
the ground that the eleventh section of the judiciary act of 1789, 
which confers upon the circuit courts jurisdiction of ail suits of a 
■civil nature, at comnion law and in equity, between a citizen of the 
state where the suit is brought and a citizen of another state, does 
not include the proceeding for mandamus, which is neither an action 
at law nor a suit tu equity, and this construction is held to be further 
supported by the language of the fourteenth section, which gives 
to the circuit courts power to issue "writs of scire facias, habeas 
corpus, and ail other writs not specially provided for by statute 
Avhich may be necessary for the exercise of their respective jurisdic- 
tions, and agreeable to the principles and usages of law," thereby ex- 
pressly limiting the power to issue the writ of mandamus to cases 
where it may be necessary for the exercise of a jurisdiction otherwise 
conferred by the act. 

It is urged on behalf of the petitioner that this construction was 
adopted upon the theory that the writ of mandamus is hère, as at 
common law, a prérogative writ, and it is contended that the reason 
•of the rule does not exist in Oregon, where, by statute, the proceed- 
ing for mandamus is made a suit between private parties for the 
redress of private wrongs, and therefore becomes a suit of a private 
nature, at common law or in equity, within the language of section 
11 of the judiciary act. The same contention was made in the case 
of Eosenbaum v. Bauer, supra, and the attention of the court was 
there expressly directed to the fact that in California, where that 
suit arose, the writ of mandamus was not prérogative, but on the 
contrary, by the adjudications of the state courts, had uniformly 
been held to be a civil action. Notwithstanding this fact, and the 
argument thereupon based, the majority of the court adhered to the 
rule previously foUowed, and refused to consider the proceeding foi 
mandamus a suit of a civil nature, at common law or tu equity. It 
must be regarded, therefore, the settled rule that the United States 
circuit courts hâve no authority to issue writs of mandamus except 
as ancillary to some other proceeding which shaU hâve established 
â, demand, or reduced it to judgment, in which case the mandamus 
may issue in the nature of process for executing the judgment, oi 
otherwise for the enforcement of rights sought to be protected in the 
suit. The demurrer is sustained. 
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WILSON V. TOOTLB. 
(Circuit Court, W. D. Missouri, St. Joseph Division. April 17, 1893.) 

1. Death by Wrongful Act— Action et Appointée of Coukt — Jurisdiction". 

Act Mo. AprU 20, 1891, provides that a cause of action accrulng by 
virtue of the laws of another state "may be brouglit in any of tlie courts 
of tliis state by tlie person or pei"sons eutitled to tlie proceetls of such 
cause of action: provided, such person or pei-sons shall be authorized to 
bring sucli action by tlie laws of the state wlien tlie cause of action ac- 
crued;" and that if tlie benefioiaries of such action are not allowed, by the 
laws of such state, to prosecute the action in their own namos, the same 
may be prosecuted by a person to be appointed 'by the Missouri court in 
wliich the action is sought to be instituted. Held, that wliere a cause of 
action for death by wrongful act aocrued in Minnesota, by whose laws th(; 
right of action is given to the personal représentative for tlie benefit of 
the -vvidow and next of kin, an appointée of the Missouri court could not 
main tain an action therein; for, as the right of action was given in contra- 
vention of the common law, and was dépendent alone upoii the sbitute 
ereating it, the right must be taken witli the limitations placed U])on the 
remedy, and it was therefore not compétent for the Missouri législature 
to authorize any one to bring the suit otlier tlian the person designated by 
the Mmnesota laws. 

2. SaME— ACTIOX BY FOREIG.V Administrator— Tm;STEES. 

The administrator appointed in ilinnesota, where the cause of action 
acciTied, could maintain a suit in tlie Missouri court, notwitlistandiug tliO' 
gênerai rule tliat an administrator camiot sue in his officiai capacity witli- 
out taldng out Ictters of administration in the state wliere tlie action is 
brought; for the cause of action was vested in him, not in his character 
of administrator, but mercly as the trustée of an express trust in favor 
of the widow and next of kin. 

At Law. Action by James F. Wilson, administrator of William 
J. Kelty, deceased, against Milton Tootle, Jr., to recover damages 
for death by wrongful act. On demurrer to the pétition. Over- 
ruled. 

Statement by PHILIPS, District Judge: 

This is on demurrer to the pétition. l"he pétition. In substance, allèges 
that on the 16th day of August, 1889, WUliam .1. Kelly died, intestate, in the 
state of Minnesota; that his death resulted from the wrongful act and 
négligence of the défendant, committed in sald state; that thereafter, in Sep- 
tember, 1889, the plaintifC was duly appointed administrator of the estate 
of said décèdent by the probate court of the domicile of the deceased in said 
state, and that said administrator duly qualified, etc.; and that the plaintiff 
is a résident of said state, and the défendant is a résident of the state of Mis- 
souri. This suit is to recover damages in the sum of $10,000 for the death 
of said KeUy, to the use of the father and mother of sald deceased, who are 
his sole heirs. The pétition also states that plaintifï had been appointed by 
the clerk of the circuit court of the United States for the St. Joseph division 
of the western district of Missouri, in vacation, to institute and prosecute this 
action; that said appointment was so made pursuant to an act of the légis- 
lature of the state of Missouri, approved April 20, 1891. To this pétition the 
défendant demurs on the ground, prinoipally, that the plaintifC cannot maintain 
this action in this jurisdiction. 

Hall & Pike, for plaintiflf. 
H. K. White, for défendant. 

PHILIPS, District Judge, (after statîng the facts.) In the case 
of Vawter v. Eailway Ce, 84 Mo. 679, the suprême court of this 
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State held that an administrator appointed under the laws of this 
state coiild not mamtam an action in the state against a d(;fendant 
railroad coiupany for damages resulting from Ike deatli of the in- 
testate, occun-ing in the state of Kansas, througli the imputed 
wrongful act and négligence of the Company, although a cause of 
action therefor was given by the statutes of that state to tlie 
administrator of the estate. This ruling was predicated niainly 
on the proposition that said action was given wholly by the statute 
of Kansas, and such statute has no extraterritorial force, and be- 
cause of the fact that under the statutes of this state the adminis- 
trator cannot maintain an action for personal injury to the intestate. 
In Oates v. Eailway Co., 104 Mo. 514, 16 S. W. Eep. 487, the intestate 
at the time of his death was a citizen of the state of Missouri, and 
died in the state of Kansas in conséquence of injuries inflicted upon 
Mm there through the imputed wrong and négligence of servants 
')f the défendant company. The suit was brought in thf; state 
court of Missouri by the surviving widow. The doctrine of the 
Vawter Case was reafflrmed. Although, by the statute of the state 
of Missouri, a right of action for the death, had the injury occurred 
hère, was given to such widow, yet, as the right of action where 
the injury occurred was given alone by the statute of Kansas to 
the légal représentative, the remedy, it was held, was imported into 
the forum of adjudication along with the right. Therefore, as the 
widow could not maintain the suit in Kansas, neither could she sue 
in Missouri, The décision in the Vawter Case was the occasion of 
the enactment by the Missouri législature of the following statute, 
approved April 20, 1891: 

'"Section 1. Wlienever a cause of action has accrued under or by vlrtue of 
tlie laws of any otlier state or torritoi-j', sucli cause of action may be brouglit 
in any of the courts of this state by the person or persons entltled to the 
proe<'eds of sucli cause of action: i^rovlded, sucli person or persons shall be 
autliorized to bring such action by the laws of the state or territorj' where the 
cause of action accmed. 

"Sec. 2. "VSTienever any cause of action has accrued vmder or by vlrtue of 
the laws of any other state or territory, and the person or persons entltled to 
the benefit of such cause of action are not authoilzed by the laws of such 
state or territory to prosecute such action in his, lier, or their own names, 
then in every such case such cavise of action may be brought in any of the 
courts of this state, by a person to be appointed for that purpose by the 
court in which such cause of action Is sought to be instltuted, or the clerk 
thereof in vacation, and such person so appointed may instituto such action, 
and prosecute the same, for the benelit of the person or peiisons entltled to 
the proceeds thereof under the laws of the state or territory wherein the cause 
of action arose. 

"Sec. 3. The proceeds of any action brought under section number two of 
this act shall be dlstributed by the person bringing such suit, and paid to the 
person or persons entltled thereto, aocording to their respective intere^sts 
thereln, under the laws of the state or territory wherein the cause of action 
arose." 

We do not see very clearly how this statute can be relied upon 
to maintain this action, for by the flrst section the right of action 
for such death occurring without the state is given to "the person 
or persons entitled to the proceeds of such cause of action, provided 
such person or persons shall be authorized to bring such action by 
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the laws of the state or territory where the cause of action accrued." 
As by the statute of Minnesota the cause of action in question is 
given to the légal représentative of the deceased, and by the statute 
of Missouri is given to the parent or parents, or wife, or children, 
as the case may be, it is apparent tliat the person authorized to 
bring snch action by the laws of Minnesota, where tlie cause of 
action accrued, is not tlie party entitled to the i)roceeds of such 
cause of action. Exactly why the législature of tlie state, while 
passing a remédiai act, should hâve thus restricted its ternis is not 
apparent. It must suffice, however, for the purposes of this case, 
that such is the statute. While section 2 of the act authorizes 
the appointment of a person in this state by the clerli or the court 
to prosecute the action, wliere the person or jiersons entitled to the 
beneflt of such cause of action are not authorized by the laws of 
the state where the injury occurred to prosecute such action, yet I 
very iiiuch question the power of the législature of Missouri to 
autliorize any one else to main tain such action iJian the person 
nanied by the enabling act of Minnesota. It is true that the person 
designated in this case to prosecute the action is the légal repré- 
sentative of the deceased in Minnesota, and the plaintiiï is entitled 
to any vantage grouiid, if any, on account of tliis coincidence. The 
right of action given being in contravention of the common law, 
and being dépendent alone upon the statute creating it, the right 
must be taken with the limitations placed upon the remedy. 

If I am correct in this view, we are brought to face the question 
whether or not the administrator appointed in Minnesota can main- 
tain this action witliout the aid of the foregoing enabling act of the 
législature of Missouri. Neither of the Missouri cases above cited 
présents tlie précise question wliether the légal reiiresentative ap- 
]>ointed under the laws of the state where tlie injury occurred can 
maintain such action in this state. The rule which forbids a non- 
resident administrator or exécuter from going into another state to 
recover property of the estate is based largely upon the proposition 
tnat letters testann'ntary or of administration hâve no force or eiïeci 
beyond the teiTitorial limits of the state by whose authority they 
are granted; that the property of the deceased is subject to the rulgs; 
of dévolution, succession, and administration under the statute laws, 
where situated; and that the property of the décèdent within the 
state, being subject to the clainis of creditors, will not be permitted 
to be withdrawn from the local jurisdiction until such claims are 
satisfied. This is Avhat a récent author terms "the necessity of 
the rule." 1 Woerner, Adm'n, p. 358. On principle, I cannot per- 
çoive why the maxim should not apply hère, as elsewhere, that 
rules cease with the reason that gave them birth. By the statute 
of Minnesota (1878, p. 825, § 2) the cause of action in such case is 
given to "the personal représentative of the deceased," and "the 
amount recovered is to be for the exclusive beneflt of the widow 
and next of kin, to be distributed to them in the same proportions 
as the pereonal property of the deceased person." 

Story in his Equity Jurisprudence, (page 531,) defines assets as 
f oUows : 
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"Tn an aecurate and légal sensé, ail the personal property of the deceased' 
whicli is of a salable natui-e, and niay be converted into ready money, Is 
deemed 'assets.' But the word is not conflned to such property, for aU oth.er 
property of the deceased whlch is chargeable with liis debts or legacies, and is 
applicable to the purpose, is, in a large sensé, 'assets.' " 

Tàe money recoverable in this action is in no sensé of the term 
an asset. It never was of the property of the intestate. It arose 
only upon his death. By the express provisions of the statute it 
it is exempt from the debts of the intestate or the usual incidents 
of administration. No question, therefore, can arise as to its dév- 
olution under the succession laws of this state, or of its liabUity 
to the claims of local or other creditors. On the contrary, by the 
very terms of the statute of Minnesota the f und which would arise 
from the action would be a trust fund, held by the administrator 
for the sole benefit of the widow and next of kin. To aU intents and: 
purposes, therefore, the administrator is made by the statute the 
trustée of an express trust. The législature of Minnesota could as 
well hâve named and empowered any other person to bring such ac- 
tion as the légal représentative. Could it be denied, had the lég- 
islature named and empowered John Smith, sheriff of the coùnty, 
or John Jones, clerk of the county, of the résidence of the deceased, 
to bring such action to the use and benefit of the widow and next 
of kin, that such person would hâve been the trustée of an express 
trust, or that such trustée would hâve been recognized in any court 
in Missouri to maintain the action? What différence, then, on 
principle, can it make that the législature which gave the cause 
of action designated the légal représentative of the deceased as 
the party to maintain it? Neither the administrator nor John 
Smith, sheriff, nor John Jones, clerk, would dérive his authority 
merely from his ofQce, as inhering therein, but from the statute 
designating such person as the trustée to perform the particular 
office of suitor. His being administrator may be the condition on 
which the législature clothes him with the particular trust, the 
same as being sheriff or clerk would confer on John Jones or John 
Smith the authority to sue. Either would be the trustée of an ex- 
press trust derived from the statute. 

ïn Needham v. Eailroad Co., 38 Vt 294, the court points ont a 
very important distinction between a statute which créâtes a sur- 
vival and right of action to the administrator for a personal injury 
to the intestate where death does not resuit therefrom, but from' 
some other circumstance, and another provision of the statute, which 
gives the right of action to the légal représentative for the benefit 
of the next df kin, etc., where death ensues from the injury. In th& 
flrst instance the cause of action arises during the life of the intes- 
tate, and the cause of action survives to the administrator, as such, 
under the statute, and the damage recovered becomes an asset of the 
estate, stabject to gênerai distribution as any other property of the 
estate; whereas, in the second instance, the cause of action does not 
arise until after the death of the person injured, and it is given for 
the purpose, and as a means, of compensating the designated kins- 
men for the value to them of the life of him wrongfuUy taken away^ 



WILSON V. TOOTLE. 215 

It is their loss alone wMch is to be compensated. Tlie damage re- 
covered, therefore, does not become an asset, but belongs and goes 
to tlie designated beneflciary. So the court says: 

"Xotwlthstanding the action In such case is to be prosecuted in point oî 
fonn by tlie executor or administrator, he is only a trustée of ttie sum re- 
toverecl for the use of tlie widow or next of kin, and the sum so re- 
coverod cannot be treated as assets in his hands for distribution among the 
creditors. No right of action * * * exists during the lif etime of the In- 
jured party. When death occurs frbin the injury the right of action given 
alises after, and at the moment of, his decease, The damages resulting from 
his death are tlien prospective. Such damages to the widow and next of kin 
began where the damages of the intestate ended, viz. with his death." 

In Hulbert v. City of Topeka, 34 Fed. Eep. 511, Judge Brewer 
noted this distinction as important, and that it was overloolied by 
the state court when he was on that bench. He followed, however, 
the ruling of the state court, as it involved the construction of the 
state statute. But it must be kept in mind that in the Hulbert 
Case the administrator was appointed by the probate court in Mis- 
souri, whose statute did not authorize an administrator, as did the 
Kansas statute, to maintain such action ; and Judge Black, in Oates 
V. Eailway Co., supra, seemed impressed with this diiïerence, for he 
observed: "If, by the laws of that state, she [the widow] could pros- 
ecute the suit there, a différent question would be presented for our 
considération." On principle, as we hâve already suggested, 
where the statute of the state which gives the right of action désig- 
nâtes the légal représentative to sue in trust for the use of the 
widow and next of kin, there can be no distinction between an action 
thus prosecuted and one by the widow or designated beneflciary, 
had the statute so authorized the action. 

If there were anything in the Missouri statute which would 
indicate that it was contrary to the policy of the state that such 
légal représentative should maintain such action, this court, in ad- 
ministering law within the state, would observe and enforce such 
local policy. No cause of action is given in Missouri to the adminis- 
trator for injuries to the person of the intestate, where death does 
not ensue therefrom. WhUe section 96, Rev. St. 1889, giving the 
right of action to the administrator in enumerated instances, if 
restrained in the interprétation to the exact language employed, 
would give little color to the idea that a cause of action was 
thereby desigued and intended to be given for personal injury to 
the intestate, yet the législature, ont of abundant caution, in the 
succeeding section declared that anything in the preceding section 
should extend "to actions on the case for injuries to the person of 
the plaintifl, or to the person of the testator or intestate of any 
executor or administrator." This, too, made section 96 harmonious 
with sections 4426, 4427, of the statute, which gave the right of 
action where death ensues to the designated next of kin. 

The case of Dennick v. Railroad Co., 103 U. S. 11, bears more di- 
rectly upon the question at issue than any case to which my atten- 
tion is called. There the deceased was killed in New Jersey, and 
his widow obtained letters of administration in New York, presum- 
ably the domicile of the deceased. She sued in the state court, from 
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wMch the cause was removed into the fédéral court by the non- 
resident corporation. The statute laws of New Jersey were prac- 
tically the same as those of Minnesota, respecting the right of 
action by the légal représentative. The différence between that 
and this case is that by the statutes of New York the right of 
action for injuries inflicted there was also given to the légal repré- 
sentative. While it is to be conceded that Justice Miller, in his 
opinion, lays some stress upon the fact that the plaintiff was a 
domestic administrator as well as being authorized to svie in a 
foreign state, the strength of his opinion, sustaining the action, 
centers upon the foUowing proposition of law: That, while the 
right of action dépends upon the New Jersey statute, it is yet 
transitory, and foUows the défendant into whatever state he may 
go. He said: 

"Wherever, by either the common law or the statute law of the state, a 
right of action has become fixed, and a légal liability inourred, that liability 
may be enforced, and the right of action pursued, in any court whioli lias 
jurisdlction of such matters, and oan obtain jurisdictlon of the parties. The 
action tn the présent case is in tlie nature of trespass to the person, always 
held to be transitory, and the venue immaterial. Tlie local court in New 
York and the circuit court of the United Stiites for tlio northem district were 
compétent to try such a case when the parties were properly before it." 

He further argued that the language of the New Jersey statute, 
just as the Minnesota statute, does not bear the construction that 
the représentative niust réside in the state where suit is brought. 
He added: 

"Tlie statute says the amount recovered shaU be for the exclusive bene- 
tit of the widow and next of kin. Wliy not add hère, also, by construction, 
'if they réside in the state of New Jersey,' " as to say the représentative must 
réside there? (See, also, Kailway Co. v. Cox, 145 V. S. 604, ti05, 12 Sup. Ct. 
Eep. 905; Huntiugton v. Attrill, 13 Sup. Ct. Kep. 230.) 

There is strong analogy, toc, between this case and that line of 
authorities which hold that wherever the right of the administrator 
or exécuter is not derived from the deceased through grant of let- 
ters, but is in a certain sensé supervenient, the légal représenta- 
tive is recognized to sue in any other jurisdiction. For instance, 
he may sue in another jurisdiction on a judgment recovered in the 
state of his domicile, and he may sue in another state on a promis- 
sory note given Mm as administrator. 1 Woerner, Adm'n, p. 366, 
§ 162; Hall v. Harrison, 21 Mo. 227. So, it has been held that 
an adminstrator to whom the patent is issued on an invention of his 
intestate may maintain in a foreign state an action for infringe- 
ment, "because the légal title is in the administrator as trustée." 
Goodyear v. HuUihen, 3 Fish. Pat. Cas. 251, and loc. cit. It is on 
this idea that the suprême court of Missouri held in Abbott v. 
Miller, 10 Mo. 141, that, where an Hlinois administrator insured 
the real estate of the intestate in Hlinois in a St. Louis Insurance 
Company, he could recover thereon in this state; that the admin- 
istrator acquired title in the state of Illinois. The court said: 

"A valld title to property acquired in one country according to the local law 
will be deemed valid, and respected as a perfeot title, in every civilized coun- 
try. That Miller [the administrator] was a trustée for othera can make 
no dlfCerence." 
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In Lewis v. McFarland, 9 Cranch, 151, wliere it was held that 
the exécuter, invested with title to the land hj the will, may main- 
tain ejectment in a foreign state, Chief Justice Marshall, after al- 
luding to the gênerai rule restricting the right of action to tlie 
jurisdiction from which the administrator dérives liis letters, said : 

"But tliis décision lias never bcen understood to cxtend to a suit for lands 
devlsed to an exocutor. In sucli case the executor sues as dcvlsee. Hls light 
is derived fi"om tlie will, and the letters tostainentary do not givc the title. 
The executors are tnistees for the purposes of the A^all. This will may ho con- 
pidered as l'equliing that the executors shall act to enable themselves to take 
under the devise to them; but, when the condition is performed, those wlio 
hii.ve performed it take under the will." 

So the Minnesota statute, wliile requiring that the person invested 
with the right of action shall hâve been appointed administrator 
as a condition précèdent to his right of action for the death of his 
intestate, when that condition is fulfllled he dérives his right to 
sue from 'tlie statute, and not under the appointment. He is, it 
does seem to me, clothed with an express trust; and, as such trustée, 
why he may not come into this jurisdiction and sue in exécution of 
his trust I am unable to see; especially, inasmuch as by section 
1991 of the state Code of Civil Procédure the trustée of "an express 
trust, or a person expressly authorized by statute, may sue in his 
own name without joining with him the person for whose beneflt 
the suit is prosecuted." ^Tiile the question raised by this de- 
murrer is not free from doubt, the demurrer is overruled. 



SANDERS et al. v. PALMER. 
(Circuit Court of Appeals, Second Circuit. AprU 18, 1893.) 

1. Malicious Pbosecution — Pbobablb Cause — Pbivate Motive. 

In an action for malicious prosecution, however malicious may hâve been 
the private motives of the défendants In prosecuting tlie plaintiff upon a 
crlmlnal charge, they are protected m dolng so If there was probable cause 
to believe lùni guilty. 

3. Same — Pbobable Cause— PnoviNCB of Coukt akd Juby. 

In such an action, if the facts are undisputed, or clearly establlslied, It 
is for the judge to détermine whether they constitute probable cause, and 
direct the Jury accordingly; and when the faots are disputod it is the duty 
of the court to instruct tlie jury what faots, if established, will constitute 
a probable cause for the prosecution, and to submit to thcm only the 
question as to the existence of thèse facts. 

3. Samb — Pbobable Cause — Lakcbky — Baiueb op Propbrtt. 

Plaintiff rented of défendants a farm, for a term of years. B(>fore the 
temi explred, défendants commenced procecdings to dispossess him. Pend- 
ing thèse proceedings, plaintiff rented a neighboring farm, and caused 
certain logs and posts to be removed thereto from défendants' farm. On 
the complalnt of défendants, plaintiff was arrested for larceny of the logs 
and posts, and an indictment was found against lilin, but on trial he was 
acquitted. He tlien commenced an action for malicious prosecution. Ho 
gave évidence tending to show that he eut the posts on an adjoiniiig farm, 
belonging to défendants, and carrled tiiem to the farm he oocupied, under 
an arrangement witli défendants by which he was to use tlwîiii to repair 
the fences. There was also évidence that the logs were eut by him on the 
leased farm to clear up one of the lots, ujwn the understaiidlng that he 
was to liave them for his trouble. Evidence was given for défendants 
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ten(Jiiig to show that the posts and tlie lags were not eut by plaintifï, but 
were on the farm, when he went into occupation of It; having been eut by 
a former tenant, and piled In various places for défendants' use. HeU, 
that tlie judge properly refused to direct a verdict for défendants, as tlie 
plaintiff was a bailee of the property, if the testimony glven for hlm was 
true, and as tlie truth or falsity of the plaintifC's contention was necessa- 
rily withln the actual Imowledge of défendants. 
4. Samb— Probable Cause— Instructions. 

Under the clrcumstances, défendants were entitled to an vmqualifled in- 
structio* that if, as the testimony for them tended to show, the jnrj' be- 
lleved that plaintifC was not a baùee of the property at the time he carried 
It away, and appropriated it to his own use, plaintiff had not estabhshed 
want of probable cause, and it was error to leave the jury to décide 
whether the facts proved constituted probable cause. 

Shlpman, .T.. dissentlug. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

At Law. Action by John E. Palmer against Charles W. Sanders 
and others for malicious prosecution. Verdict and judgment for 
plaintiff. Défendants allège error. Eeversed. 

Robt. D. Benedict, for plaintiffs in en'or. 
John W. Boothby, for défendant in error. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judgcs. 

WALLACE, Circuit Judge. Tlie plaintiffs in error were défend- 
ants in the court below in an action for malicious prosecution found- 
ed upon the arrest and trial of the plaintiff upon a charge of lar- 
ceny. It appeared upon the trial that the plaintiff was arrested 
elune 9, 1889, upon a warrant issued by a magistrate of Middlesex 
county, ]sr. J., based upon a coinplaint made by the défendant Charles 
W. Sanders, which stated, in substance, that the plaintiff had feloni- 
ously stolen and taken away 120 red cedar posts, and 16 trunks of 
felled red cedar trees, the goods and chattels of Chailes W. Sanders. 
On the next day an examination was had before the magistrate, 
and after a hearing he committed the plaintiff for trial, and ad- 
mitted him to bail. At the September tenu of the Middlesex 
oyer and terminer an indictment was found against him by the 
grand jury; and on the trial of that indictment, in October, 1889, 
the plaintiff was acquitted. Thereafter the présent action was 
brought. The facts shown were thèse: In March, 1888, the 
plaintiff rented of Charles W. Sanders a farm in Middlesex county, 
known as the "Sanders Farm," for a term of flve years, and shortiy 
after went into occupation as a tenant. In February, 1889, proceed- 
ings were taken by Mr. Sanders to dispossess him, and pending 
thèse proceedings he rented another farm near by, known as the 
"Jacques Farm." Shortiy before the making of the criminal com- 
plaint against him, he caused to be removed from the Sanders 
farm to the Jacques farm the posts and logs mentioned in the com- 
plaint. The défendants, Avho lived at a distance, were informed 
by anonymous letters that the plaintiff had removed thèse posts 
and logs. Thereupon they consulted Mr. Shafer, a lawyer, who 
had been their professional adviser. He advised them to visit 
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the Jacques farm, and ascertain the facts in respect to the removal 
of the posts and logs. They did so, accompanied by Mr. Mead, a 
real-estate agent. They found the posts and logs at différent places 
on that farm, and saw that some of them had already been iised 
for maldng fences. Plaintiff was absent, but they ascertained from 
his hired man, then on the place, that he had brought the posts 
and logs there by the plaintiff's directions. They then returned 
to Mr. Shafer's office, informed him what had been ascertained, 
and were advised by him that there was a sufflcient case for 
the arrest of the plaintiff for larceny. Thereupon the complaint 
was made, and laid before the magistrate who issued the warrant. 
At the examination before the magistrate, after the testimony 
for the prosecution was closed, the plaintiff, at the suggestion of 
his counsel, made a statement in exculpation of the charge. Among 
other things, he said that he had supposed he had a ciaim on the 
posts for the labor of getting them out, and that he had removed 
them under the advice of his counsel. His counsel immediately 
contradicted him, and stated to the magistrate that lie had never 
giyen the plaintiff such advice. After the finding of the indict- 
ment, and before the trial thereon, the plaintiff returned the posts 
and logs to the Sanders farm. At the présent trial, eyidence was 
given for the plaintiff tending to show that he eut the posts upon 
an adjoining farm of Mr. Sanders, known as the "Tappen Farm," 
and carried them to the Sanders farm, under an arrangement with 
Sanders by which he was to use them for repairing the fences. By 
the terms of his lease he was to keep the fences in repair. There 
was also testimony tending to show that the logs were eut by 
him on the Sanders farm to clear up one of the lots, upon the 
understanding with Sanders that he was to hâve them for his 
labor. The plaintiff admitted the untruth of the statements 
made by him before the magistrate. Evidence was given for the 
défendants tending to show that the posts and logs were not 
eut by plaintiff, but were there on the Sanders farm when he 
went into occupation of it, having been eut by a former tenant, 
and piled in various places for the use of Mr. Sanders. There 
•was évidence to authorize the jury to flnd that the criminal pro- 
ceeding was begun by the défendants with the motive of getting 
the plaintiff out of possession of the Sanders farm. On the other 
hand, there was évidence to authorize them to flnd, not only 
that the défendants had reasonable and probable cause to believe 
that the plaintiff had been guilty of larceny, but also to lind that 
the plaintiff was guilty of the offense. At the close of the testi- 
mony the court refused, as requested by the défendants, to direct 
the jury to render a verdict for the défendants »pon the ground 
that there was not sufficient évidence of want of probable cause, 
or of malice. The défendants excepted to this ruling. The trial 
judge was then requested by the défendants to instruct the jury 
that if the défendants used due care, and honestly stated the facts 
as they understood them, and believed them to exist, to their 
counsel, and honestly acted under the advice of counsel, with no 
intent to injure the plaintiff, in violation of the law, then the jury 
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sliould flnd tliat there was no malice, and their verdict sliould be for 
the défendants. The trial judge instructed tlie jury substan- 
tially as thus requested. He was also requested by the défendants 
to instruct the jury, in substance, that if they found that the 
défendants, in TÏew of the facts wliich had corne to their knowledge 
at the time of making the complaint, had probable cause to believe 
the plaintifE guilty on grounds that would hâve satisfled a reason- 
able person, acting with reasonable care, then their verdict should 
be for the défendants. The court instructed the jury, with référ- 
ence to this request, that they were to décide whether the défend- 
ants had reasonable grounds for starting the prosecution, and 
whether they started it honestly or maliciously, and that the plain- 
tiff must make ont malice and a want of probable cause; that if 
the défendants, when they consulted Mr. Shafer, omitted to state 
material facts, or unfairly stated their case to him, then want of 
probable cause had been shown by the plaintifï. The défendants 
excepted to this instruction, and also to the refusai of the judge 
to instruct the jury as requested upon the question of probable 
cause. The jury rendered a verdict for the plaintiff. 

We hâve not deemed it necessary to consider any of the numerous 
exceptions taken upon the trial, as to which error has been assigned, 
except those to the refusai of the trial judge to direct a verdict for 
the défendants, and to his instructions upon the question of prob- 
able cause, and his refusai to instruct upon that question as re- 
quested by the défendants. 

However malicious may hâve been the private motives of the 
défendants in prosecuting the plaintiff upon the criminal charge, 
they were protected in doing so, provided there was probable cause 
to believe him guilty of the offense. Mitchell v. Wall, 111 Mass. 
492; Munns v. Dupont, 3 Wash. C. C. 37; Poshay t. Ferguson, 2 
Denio, 617. Probable cause is a reasonable ground of suspicion, 
supported hy circumstances suffi ciently strong in themselves to 
warrant a cautious man in the belief that tlie person accused is 
guilty of the offense with whicli he is charged. Upon tlie trial of 
an action for malicious prosecution, where the facts are in doubt, 
or dépend upon conflicting testimony, the question of jn'obable 
cause is a mixed one, of law and fact, to be determined by the 
jury under the instructions of the court. But if the facts are un- 
disputed, or clearly established, it is for the judge to détermine their 
légal effect, and direct the jury accordingly. In otlier words, 
wliether the circmnstances alleged to show probable cause, or the 
contrary, are true, and existed, is a matter of fact; but whether, 
supposing them to be true, they amount to a probable cause, is a 
question of law. When the facts bearing upon that question are 
disputed, it is the duty of the court to instruct the jury what 
facts, if established, will constittite a probable cause for the prose- 
cution, and to submit to them only the question as to the exist- 
encie of those facts. Bulkelev v. Keteltas, 6 N. Y. 384; Besson v. 
Southard, 10 N. Y. 236 ; Stewart v. Sonneborn, 98 U. g. i87. 

It was not disputed that, pending the proceedings to remove the 
plaintiff from the Sanders farm, he caused the posts and logs men- 
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tîoned in the criminal complaint to be taken from tliat fann to the 
Jacques farin, which he had recently Wred. It was not disputed 
that ail of this property had been previously the property of Charles 
W. Sanders. It was not disputed that the plaintiff had never as- 
serted ainy title or claim of riglit to the posts to IVIr. Sandèrs, oi- 
any person representing him, nor any lien or claim thereon for his 
labor in respect to it. It was not disputed that he caused the 
property to be removed without asking permission, and without 
the knowledge of Mr. Sanders, or any person representing him. 
It was not disputed that he had appropriated the property to his 
own use. It was clearly established upon the trial that he had ap- 
propriated part of it permanently, by using the posts for building 
fences upon the Jacques farm. It was not disputed that he had 
no title to the posts, or claim of right to them. He knew, as ap- 
pears by his own testimony, that he had no right to use them ex- 
cept for the purpose of repairing the fences on the Sanders farm. 
It was undisputed that ail thèse facts were known to the de- 
fendants when they applied for the warrant. But the fact was 
in dispute whether the legs and posts were upon the Sanders farm 
before the plaintiff became a tenant, and whether ail of them were 
not eut by him, — the posts, pursuant to the arrangement that they 
were to be used by him in repairing fences; and the logs, pursuant 
to the agreement by which they were to be his for the labor. If 
the logs and posts were eut by him, and had always been in his 
possession, under such an arrangement as he testified to, there was 
not probable cause for his prosecution; and upon such facts he 
could not technically be guilty of larceny, however dishonest or 
fraudulent his conduct may hâve been in appropriating the prop- 
erty to his own use. According to this theory, lie was a bailee, and 
at common law his acts would be but a breach of trust. Whether 
he could hâve been pursued for embezzlement under any of the 
statutes of New Jersey is a doubtful question, (1 Eev. Laws, § 44, 
par. 162,) and need not be considered. The fact Avhether the plain- 
tiff had ever been in possession of the property as bailee was one 
Avithin the personal knowledge of the défendants. One of them 
knew whether it was true, or not, that there had been such an 
agreement as was testifled to by the plaintiff in regard to cutting 
the posts and logs; and, upon the theory that they were acting in 
concert, the knowledge of one of the défendants was imputable to 
the other. If they had been strangers to the agreement the ques- 
tion might hâve arisen whether there was any reasonable cause to 
believe that the plaintiff was a bailee; but, as it was, they were 
chargeable with knowledge of the fact, and, because of its existence, 
that lie was not amenable to the charge of larceny. B(;canse the 
vital fact, without which there was no larceny, and no probable 
cause to believe the plaintiff guilty of that offense, was in doubt, 
and presented a fair question for the jury, the trial jndg(! correctly 
refused to take that question from them. There was conseciTientlv 
no error in his refusai to direct a verdict for tlie défendants. 

If, as the testimony on the part of the défendants tendcd to show, 
the plaintiff was not a bailee of the property at the time lie carried 
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it a"way, and appropriated it to his own use, thé défendants, in our 
judgment, were entitled to the unqualifted instruction to the jury 
tln^ tlie plaintifif had not established want of probable cause. No 
elenieflt in the facts, that one being found to exist, was wanting to 
induce a reasonable man to believe that tbe plaintiff had larcen- 
ously taken the property of Mr. Sanders. The circumstance that 
the property was not taken clandestinely was not controlling. He 
had taken and appropriated it to his own use without color of 
right, and without permission. The felonious quality of the act 
was incapable of direct proof, but the patent facts authorized 
the inference that the plaintiff had taken the property with intent 
to defraud Mr. Sanders. Instead of such instruction to the jury, 
the; triai judge ârst left it to tliem to flnd whether the plaintiff had 
established want of probable cause, thus lea\ing them to décide 
whether the facts proved constituted probable cause. This was 
error. Bulkeley v. Smith, 2 Duer, 261. And this error was supple- 
mented by another, in the instruction that the plaintiff had shown 
want of probable cause if the jury found that the défendants had not 
fairly stated the case to their counsel. It was not at ail controlling 
upon the question of probable cause whether the défendants had 
or had not acted on the advice of counsel, or procured that advice 
in good faith or unfairly. If they proceeded in good faith upon 
the advice of counsel, given upon a fuU représentation of the facts, 
the défendants had an independent défense to the suit. But, 
whether they did or not, they were entitled to a verdict, if the évi- 
dence did not satisfy the jury that the plaintiff was not guilty, 
and was not apparently guilty when prosecuted, of the offense 
with which he was charged. In its bearings upon this défense, 
what was stated or oniitted to be stated by the défendants to their 
counsel was only important as it tended to prove or disprove the 
real facts, and suggest malice. By the instructions given and with- 
held the défendants were practically deprived of the benefit of the 
défense of probable cause. The exceptions sufflciently reach the 
errors in the instructions, and the errors shoidd lead to a reversai 
of the judgment. The judgnient is reversed, and the action remitted 
for a new trial to the court below. 

SHIPMAN, Circuit Judge, (dissenting.) I dissent from the re- 
sult to which the court came in this case, but not from the correct- 
ness of the abstract rules of law which are stated in its opinion. 
I dissent because my examination of the record leads me to the 
conclusion that those rules hâve no adéquate relation to the ques- 
tions upon which the case was tried in the circuit court, and 
upon which it turned. The défendants put the strength of their 
défense upon the alleged fact that in ignorance of law, and seeking 
information as to the proper course to pursue, they fairly presented 
the facts to a compétent lawyer, and acted upon his suggestion and 
advice. The défendant Charles W. Sanders testifled that before 
he saw the lawyer lie had no knowledge or information as to whether 
the facts constituted a gi'ound for a criminal complaint; that he 
made no suggestion, in any form or shape, that criminal proceedings 
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sliould be taken; that the suggestion came from tlie lawyer, solely. 
In reply to tlie question wliether he believed, on tke day wlien tlie 
lawj-er was consulted, that the posts àad been taken with felonioua 
latent, lie said : 

"Yes, by advice of counsel. Question. You believed so because your counsel 
so advised? A. That Is it exactiy. Q. Did you toetween ttie day you mado 
tlie complaint that Mr. Palmer liad stolen those posts f eloniously ? A. No, I 
dld not helieve anythiiig about it until I saw my counsel." 

Tlie défendants tbus substantially placed tlieir case, as to tlie 
probable cause whicli they had for instituting the criminal com- 
plaint, upon their caution and care in obtaining légal advice, and 
submitting to counsel the question of their further action. The 
charge was fuU, in accordance with the repeated requests of their 
counsel in this regard. It is to be read in the light of the issue 
which was actually before the jury, and it is apparent that the judge 
charged the jury upon the points actually, and not theoretically, in 
issue. Whether there were reasonable grounds of suspicion, which 
should warrant belief in the plaintiff's guilt, arising from the facts 
which had come to the defendant's knowledge, apart from the knowl- 
edge and advice which they received from the lawyer, was a question 
which was not actually in the case. The first error which the 
court ânds was committed was not, apparently, excepted to. The 
second, for the reasons already stated, did not exist. 
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(Circuit Court of Appeals, Srxth Circuit. April 17, 1803.) 

No. 47. 

1. Peomissohy Notes — New Note — Illegality of Oi,d Note. 

A new note given to ralse monoy with which to pay off a prior note, 
which had been given to obtain means wliereby to prosecutc an unlawfiil 
business, is not affected by the illegality of the first note. 

3. SaMB— RiGHTS OF BONA FiDB PUUCHASER. 

Even if such new note were iUegal, a bank discounting it in ignorance 
of tlie purpose for which It was given might cnforce it without regard to 
such illegality. 

3. USDRT— CONPLICT OP LAWS— PlACB OF DlSCOUNT AND PAYMBNT. 

A note dated and slgxied by the makers in Tennessee, and payable in 
Chicago, 111., and forwarded by them to the payées in Chicago, to be used 
by the latter in raising money wherewith to pay off a prior note made by 
the same parties, and actually used in Chicago for that purpose by dis- 
counting it at a bank there, must be held an Illinois contract, and govenu'd 
by the laws of Illinois relatlng to usury. 

In Error to the Circuit Court of the United States for the Middlo 
District of Tennessee. 

At Law. Action by the Drovers' National Bank of Chicago 
against E. G-. Buchanan, J. L. Parkes, and C R Hill on a promissory 
note. There was a judgment for plaintiff, and défendants bi'ing er- 
ror. Affirmed. 

Statement by SEVEKENS, District Judge: 
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This cause cornes hère from tlie circuit court for the mlddle district of Ten- 
nessee, on a writ of error prosecuted by the défendants in the court below, 
where, upon a trial before Circuit Judge Taft and a jin-y, the verdict and 
judgment were rendei-ed for the bank. The facts shown by tlie record, so 
far as they are inaterial for considération upon tlie errors aUeged and relied 
upon, are thèse: 

In May, 1885, Buchanan and Parkes, résidents of Tennessee, and Hill, a rési- 
dent of Mississippi, the détendants beloW, associated with one Thompson, 
ûien résident in the Indian Territory, were engaged in L aying, grazlng, fatten- 
Ing, and selllng eattle. The grazlng and fattening the cattle for the niarkot 
was carried on in the Indian Territoi-y, into which they were brought for 
that purpose. The market principally had in view was that of Cliicago. 
Needing funds for the pixisecution of their business, they applied to James H. 
Campbell, who was engaged in the live stock and commission business at 
Chicago, under the name of Campbell, Lancaster & Co., to procure from or 
Through liim an advancement of money npon the joint note of the four for 
$25,000, payable to hls order in Chicago in fou." months from its date, which 
was May 20, 1885. The note was dated at Franklin, Tenn. As an inducement 
to Campbell to aid them in raising the money, they promised to ship ail their 
oattle to him for disposition so long as their business relations with lihn re- 
mained pleasant. Contemporaneouslj' with the making of this note the makers 
executed to Campbell, or his assignées, a chattel mortgage on a large uumbor 
of cattle, to secure that note and ail other llabilities they mlght incur to the 
mortgagee. This note was dlscounted at some bank— what one does not ap- 
pear— by Campbell, upon his indorsement, and the proceeds were placed by 
him to the crédit of Buchanan, who was the manager of this branch of the 
business, for ail the parties Interested in raising the money. 

The note not having been paid at maturity, Campbell drew up two notes, 
each for the sum of $12,500, and sent them to Buchanan in Tennessee, with 
tho request that he should sign them, and, after getting the signatures of 
Parkes and HIU, and signing them hlmself as Thompson's attoruey, retum 
them to hlmself (Campbell) at Chicago. The manifest purpose of this was to 
provide the means for taking np the unpald note for $25,000. The two $12,500 
notes were slgned by aU the makers, except Hill, in Tennessee, and by him 
lastly, in Mississippi, and thereupon Hill transmitted them to Campbell at 
Chicago, as the lattor had requested, by mail. One of thèse lattor notes was 
dlscounted 'by Campbell with the Third National Bank of St. Louis. The 
other, which is tlie note in suit, was, upon his indorsement, dlscounted with the 
défendant, the Drovers' National Bank of Chicago. With the proceeds of the 
two notes Campbell pald off the $25,000 note. The foUowing is a copy of the 
note on which the présent action was brought: 

"$12,500. Franklin, Tenn., Nov. 6, 1885. 

"On or before Angust Ist we promise to pay to the order of Campbell, 
Lancaster & Co. twelve thousand five hundred dollars, for value received, 
negotiable and payable without défalcation or discount, and with interest 
from date at the rate of ten per cent, per annum imtll paid, payable at the 
Drovers' National Bank, U. S. Yards, Chicago, lUinols. 

"G. L. Thompson. 

"By 11. G. Buchanan, Attomey in Fact. 
"K. G. Buchanan. 
"J. L. Parkes. 
"G. R. HIU." 

Campbell was well aware of the purpose for which the money obtained 
on the original note for $25,000 was to be nsod, and it inferentially appears 
that it was in fact used for that purpose, though this is not positively shown; 
but there is nothing in the record tending to show that the Drovers' National 
Bank had any knowledge of tlie puiirose of the original note, or, Indeed, of its 
e"istence. Buchanan and his associâtes never at any time obtained permis- 
sion from the Indians or their ofhoials, or from the United States, to graze 
cattle upon the grounds of the Cherokee nation, the country in which that 
part of the business was prosecuted. 
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Various grounds of défense were taken at the trial, only two of whicli are 
now relied upon, but tliese are strenuously nrged, namely: 

First, tliat the 'business In wMoli thèse notes, ail of them, were employed, 
was an unlawful one, in that the bi-lngins cattle into the territory of the 
Cherokee nation and keeplng them for grazing there was in violation of the 
laws of the United States and of said Cherokee nation; that Campbell, the 
payée, knew the facts which showed the unlawful use intended to be, and in 
fact, made of the moneys raised on said notes, and was a party to sneli use, 
and that the note in question was therefore void in its inception; and — 

Second, that the note in suit must be deemed to hâve been mado in Ten- 
nessee, and as, by its terms, It is made payal)le witli interest at a rate pro- 
hibiteil by the law of that state, it is void by that law, which déclares tliat 
conséquence upon usurious contracts. ' 

The circuit judge niled that neither of thèse défenses was maintainable, and, 
no other sufiioient défense being offered, iustructed tlie jury that the contraot 
manifested by the note was an Illinois contract, and wliile, by tlio hnv of that 
state, it was usurious, and the conséquence was that no interest was recover- 
able, yet that the plalntifC was entitled to recover the principal of the note. 
The jury rendered a verdict accoi'dingly, and judgment was entered for the 
eum of $12,500. 

By the law of Tennessee, Interest at 6 per cent, is allowable, and an 
agreement for a higher rate rendors tlio contract void. By the law of 
Illinois, 8 per cent, is allowable, and an agreement for more forfeits ail inter- 
est, but does not invalidate the agreement for the principal. 

Vertrees & Vertrees and J. G-. Wallace, for plaintiffs in error. 
AJbert D. Marks, for défendant in error. 

Before EAEE, SAGE, and SEVERENS, District Jiidges. 

SEVEEENS, District Judge, (after stating tlie facts.) tJpon thèse 
facts we are clearly of opinion that the défendants could not main- 
tain tbeir défense upon either ground taken by them. In respect to 
the contention that the note in suit is void because of illegality in 
the considération, it must be answered that the facts fall far short 
of establishing it. Extended référence is made by counsel for the 
plaintiffs in error to varions acts of congress enacted for tlie pur- 
pose of protecting tlie Indian tribes and tlieir lands from a great 
variety of wrongful aggressions, and where pemalties are imposed 
upon transgressors, for the purpose of showing the gênerai policy 
of législation in regard to the Indians; and spécial référence is 
made to sections 2118, 2127, 2138, and 2147 of the Eevised Statutes, 
and to the act of July 4, 1884, which, it is said, prohibit the intro- 
duction of cattle into the territory of the Cherokees, for the purpose 
of gi-azing them there, without the consent of the Cherokee nation 
or of the interior department of the United Btates. We do not 
deem it necessary to détermine whether tliose acts rendered the 
business carried on by thèse parties, without the consent of the 
Indians or of the United States, so far unlawful as to invalidate 
their contracts made with other parties for means to prosecute it, 
"vvhere su eh other parties knew of the intended use of such means, 
and actually promoted it, because, assuming that to be so, we think 
this défense must fail for other reasons. 

It is argued for the défendant in error that whether or not the 
législation, taken togetlier, does in fact prohibit the introduction of 
cattle, (which is denied,) the bringtng them into the territory for 
V. 55 F. no. 2 — 15 
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sucli purpose being lawful in some instances, a pai-ty dealing Vfith. 
pfersons so employed might properly suppose that such conditions 
existed, and that he was net bound to suppose that tbey were act- 
ing in violation of law. This proposition would seem to be a valid 
one when applied to the protection of a party -who had no knowl- 
edge that the tacts making the business lawful did not exist. 
There being hère no évidence that the banlc which discounted the 
original note had knowledge that the borrower intended to use 
the proceeds in a business which in its circumstances was unlaw- 
ful, that note was mot invalid in its hands. It is very doubtf ul 
whether, assuming that the business was malum prohibitum, the 
mère knowledge that the proceeds of the note were intended to be 
used therein would render the note discounted void, if the bank did 
not co-operate in the use of the money. Sortwell v. Hughes, 1 Curt. 
244; Webster v. Munger, 8 Graj', 587. But hère the business con- 
nected with the giving of the tirst note and the use of the money 
realized thereon had transpired. The giving of the new note to 
raise money to pay ofO the earlier one did not promote the illégal 
business, assuming it to hâve been such, but was a transaction 
quite distinct from it. The new note, therefore, was not void by 
reason of any illegality in the first note. Armstrong v. Toler, 11 
Wheat. 258; McBlair v. Gibbes, 17 How. 236; Brooks v. Martin, 2 
Wall. 70; Planters' Bank v. Union Bank, 16 Wall. 483. 

In Brooks v. Martin the parties had been engaged as partners in 
buying and dealing in bounty land warrants, in violation of a stat- 
ute prohibiting such dealings, the iwlicy of which was to prevent 
soldiers to whom the warrants were issued from becoming the vic- 
tims Of speculators. The défendant, who had become possessed of 
a large sum of money in the prosecution of the forbidden business, 
resisted the action of his partner for an accounting on the ground of 
illegality in the cause of action ; but the court ref used to sustain the 
défense, and held that as the illégal object had been already accom- 
plished, and the recovery of his share by the plaintiff would not aid 
in accomplishing any object in violation of law, the défendant should 
be compelled to account to the plaintiff. 

In Planters' Bank v. Union Bank the défendant had sold Con- 
federate bonds which had been sent to it by the plaintiff for that 
purpose, and in accounts rendered had charged itself with the pro- 
ceeds. In a suit brought to recover therefor the défendant set 
up the illegality of selling the bonds as a défense. The court held 
that the défense did not avail; that while it would hâve been a good 
défense to a purchaser of the bond in a suit for the price thereof, 
or perhaps to the défendants in a suit by the plaintiff to recover 
damages for a failure to sell as directed, yet that whatever mischief 
there was in the transaction had already been done, and there was 
nothing in public poliey to be affected by the action of the court 
in granting or withholding redress on other grounds. 

But, further, there being nothing to show that the Drovers' Na- 
tional Bank knew anything about the flrst note, or the use that was 
intended to be made of the proceeds of the new one, it would be 
contrary to elementary principles controUing the transaction in 
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wMcli tlie bank was engaged to cariy forward into it tlie consé- 
quences of a fault previously committed by tbe makers o£ the note, 
and visit them upon the bank, an entirely innocent party. It needs 
no extended reasoning to repel a resuit so manifestly unjust. 

Then, as to the question arising upon the law in regard to the 
rate of interest, and its conséquences. The plaintiffs in error con- 
tend that the note représente a Tennessee contraet, and is therefore 
void, because in contravention of the usury law of that state. It 
was held in the court below to be an Elinois contraet, and there- 
fore good for the principal, though void as to interest, under the law 
of Illinois, which inflicts only that penalty upon a usurious con- 
traet. We hâve no doubt that the view taken by the circuit judge 
was correct. 

It appears that wlien the note for |25,000 was transmitted to 
Campbell at Chicago it was the expectation of the makers that it 
would be used there, either upon a taking by Campbell and an ad- 
vance by him to them, or, through his indorsement to a third 
party, presumably a bank, upon a taking by such third party, and 
its advancement to them, by placing its proceeds to their crédit. 
The latter was the course taken, and it sufBciently appears that 
that disposition of the note was confirmed by the makers. Witli- 
out considering how the matter would stand if Campbell had him- 
self taken the note as holder, and advanced the money, the discount- 
ing of the note by the bank there made it an Illinois contraet. It 
first became a contraet when discounted. The obligation of the 
makers was not until then imposed. No suit could hâve maintained 
upon it by Campbell. He was a mère agent for the makers in ef- 
fecttag a loan upon it, and delivering the notes as évidence of their 
obligation to the bank. Orr v. Lacy, 4 McLean, 243. The contraet 
was therefore made in Chicago, and it was payable there. It follows 
that it was an Illinois contraet. See authorities cited below upon 
the same question in référence to the note in suit. 

This, however, is only important as it tends to show wliat the 
understanding of the parties presumably was in giving the new 
notes. That one of the new notes which is now in suit bears date 
at Franklin, Tenu. That circumstance, in the absence of ail other 
indications, either in the note or in the extrinsic facts, would ren- 
der it a Tennessee contraet. But that is usually one of the least 
controUing circumstances to be attended to in ascertaining by 
what law a writtei. contraet is governed. In this case the makers 
intended the note should be used in Chicago for the purpose of 
satisfying their unpaid obligations in the hands of a bank there. 
Their transmission of it by mail to Chicago, to be eraployed for 
that purpose by one who was to act for them in accomplisliing what 
they had in view, — that is, the meeting of their primary obligation 
on the original note, — was the équivalent of a manual taking by 
them of the note to that place, and there delivering it. Pattison v. 
Mills, 1 Dow & C. 363, per Lord Lyndhurst; Milliken v. Pratt, 
125 Mass. 574. The obligation of this note, upon the fa';-ts dis- 
closed by the record, was created when the Drovers' National 
Bank discounted it. The contraet was then made, and in Illinois. 
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By its express terms it was made payable there. Thus tlie obliga- 
tion was not only formed, but was also to be solved, in tbat state. 
Thèse are two circumstances always very controlling. There is 
not, in our opinion, room for doubt that the law of Illinois applies 
to the solution of ail questions pertaining to the nature and effect 
of the obligation. Oook v. Moflat, 5 How. 295; Coghlan v. Eailroad 
Co., 142 U. S. 101, 12 Sup. et. Kep. 150; Hall v. Cordell, 142 U. S. 
116, 12 Sup. et. Rep. 154; Story, Confl. Laws, § 280 et seq. 

In Cook V. Moffat, suit was brought on promissory notes which 
had been dated and signed at Baltimore, where the maker resided, 
and sent by mail to his agent in New York, and there delivered to 
the payée in payment for goods purchased in New York. The de- 
fendant claimed that the notes were Maryland contracts, and that 
he had been discharged from liability on the notes by a Maryland 
court under the insolvent laws of that state. The court, how- 
ever, did not sustain the defendant's premises, but held, on the 
contrary, that the notes constituted New York contracts, and were 
therefore beyond the jurisdiction of the courts of Maryland; say- 
ing that, "although the notes purport to hâve been made at Balti- 
more, they were deliTered at New York in payment of goods pur- 
chased there, and of course were payable there, and governed by 
the laws of that place." 

In Coghlan v. Railroad Co., bonds of a railroad company doing 
business in South Carolina had been issued, purporting to hâve been 
executed at Charleston, in that state, and made payable in London. 
A question arose upon the rate of interest the bonds would bear 
after their maturity. In order to détermine this question it was 
necessary to ascertain by what law the nature and effect of the ob- 
ligation of the bonds was to be âxed. It was held that the bonds 
were English contracts, and that the English law in regard to inter- 
est governed the rate. Mr. Justice Harlan, in delivering the opinion 
of the court, said: "It is contended that the principal sum agreed to 
be paid should bear interest at the rate of seven per cent., fixed by 
the laws of South Carolina. The only basis for this contention is 
the mère fact that the bonds purport to hâve been made in that 
state. But that fact is not conclusive. Ail the terms of the con- 
tract must be examined, in connection with the attendant circum- 
stances, to ascertain what law was in the view of the parties when 
the contract was executed." 

The case of Lennig v. Ralston, 23 Pa. St. 137, falls within a 
recognized exception to the rule. It was there held that a pur- 
chaser for value, who in good faith had relied upon the appear- 
ances given to the paper, no fact being exMbited to show the con- 
trary, was entitled to be protected in dv.«ling with it upon the as- 
sumption that the law of the place was as indicated by those ap- 
pearances. 

It is hardly necessary to add that the fact that this case was 
tried in Tennessee in no wise changes the resuit. In whatever 
forum the case is tried, the rights of the parties must be adjudi- 
cated according to the lex loci contractus, which in this case 
covers as well the making, as the satisfaction, of the debt. Green- 
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wood V. Curtis, G Mass. 358; Mclntyre t. Parks, 3 Metc. (Mass.) 
207. Coghlan v. Railroad Oo., supra, was like this in that respect. 
^0 error being found in thé record, the judgment must be alïirmed. 



BROWN V. RENO ELEOÏRIO LIGHT & POWER 00. 
(Circuit Court, D. Nevada. March 6, 1893.) 

1. FiXTDRES— L.^NDLORD AND TENANT — KLECTRIC tiIGHTING PlANT. 

Certain land, witli water power, was leased for use in tlie opération of 
an eleotiio ligliting plant, and the lessee built on a solid stone foundation 
laid wltli mortar a substantial dynamo house, in wliich he placed two 
dynamos; also a boiler house of rougli lumber upon slUs laid on stone or 
blocks, and a sliaft lioiise or shed, constructed for the most part of old 
lumber from buildings on the premises. He also erected a shafting 2'.) 
fi>et long, resting ui)on trestles imbedded in the ground to tlie depth of 
two feet. Hfld, that the buildings as well as the machinery were accessory 
to the trade, and tliorefore trade flxtures subject to removal by the lessee 
ou the termination of his lease. 

2. SaMB— SUBLETTING. 

A oovenant tliat the right of removal should net extend to the flxtures 
of sublessees, ivliich was inserted at the lessee's request, with the inteni 
and understanding that he might sublet to persons using the premises 
during the d.ay for purposes other than those for which the lessee takes 
the land, did not afCect the lessee's right to remove his own flxtures. 
8. Samb — Covbnant to Repair. 

A covenant Ihat the lessee should keep in good repair ail buildings, érec- 
tions, water wheels, tînmes, dams, etc., and qult and surrender tliem at the 
expiration of his lease, except buildings erected by subtenants, should be 
eonstrued to cover only buildings already on the land and those subse- 
quently erected by the lessor, although the dam and otlier "vvater->po"vver 
appurtenances are to be 'built by the lessee for the lessor under a separate 
oontract. 

4. Samb— Lessbe's Option to Purchase. 

A covenant that the lessee may witliin a certain time purchase the prem- 
ises at a stated price does not aiïect his right to remove flxtures in case 
he does not purchase. 

5. Same — Prior Contract — Water Wheel and Shafting. 

A contract between tlie parties, made the day before the lease was exe- 
cuted, providing that tlie lessee sliall build a dam, flume, penstock, etc., 
and put in a water wheel "in full working order," should not be oonstnied 
so as to include a shafting not speolflcally ooutractod for, and which the 
lessee thereafter comieets with the water wheol, when such a construction 
would tako away his liglit to reruove it on the termination of the lease. 

6. Same — Rigiit to Remove after Lease Expires. 

A tenant A^'ho romains in poss(>ssion as tenant at will after the expira- 
tion of his lease may remove flxtmxs as if his lease were stiU running. 

At Law. Action by Samuel Brown against the Reno Electric 
Light & Power Company for breach of the covenants of a lease. 
Tried by the court without a jury. Judgment for plaintifE. 

Eobert M. Clarlce and Charles A. Jones, for plaintiff. 
Baker, Wines & Dorsey, for défendant. 

HAWLEY, District Judge. This action was brought to recovei 
|5,000 damages, alleged to haxe been sustained by plaintiiï by the 
breacli of certain covenants in a lease. On May 1, 1887, the plain- 
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tiflf, being the owner of certain land bordering on tbe Truckee 
river, in Washoe county, contracted with. one J. L. Stevenson to 
put a dam in the river, to construct a flume, ditch., and tail race, 
and to dig and construct at the end of said ditch a "penstock of 
the dimensions required for a 48-inch Leffel wheel," and to "put 
in place in full working order in said described penstocli one Leffel 
water wheel, 48 inches in size, and sufiflcient to develop not less 
than 60 horse power." This work was, in due time, completed by 
Stevenson, and paid for by plaintiiï. On May 2, 1887, plaintifl 
gave a lease to Stevenson of said land, including "the appurtenances 
which comprise the water power, ditch, flumes, dams, Leffel turbine 
wheel of 48 inches diameter, and tail-race ditch now about to be 
made and erected" by said Stevenson, for the term of five years, at 
a flxed monthly rental. It was, among other things, covenanted 
in said lease that if Stevenson at any time during the first three 
years of the lease should désire to purchase the leased premises for 
|13,000, the plaintiff would convey the same to Mm, "together 
with ail the appurtenances, inclusive of water-power ditch, flumes, 
dams, wheel, tail-race ditch, and ail buildings and érections of what 
kind or nature soever in and upon the said demised premises, ex- 
cepting such buildings as may be ereded by tenants of the lessee 
during the currency of this lease." It was further covenanted 
that said Stevenson would "keep ail buildings, érections, water 
wheels, flumes, dams, ditches, tail-race ditches, etc., upon the de- 
mised premises in good substantial repair during the whale term 
of this lease, and that at the expiration of said term * • » 
will quit and surrender the said premises and ail appurtenances 
[repeating hère the words in italics above quoted] in as f;;oood 
State and condition as reasonable use and wear thereof will per- 
mit." When the lease was executed it was understood by the par- 
ties thereto that the leased premises were to be used in the nîght- 
time for the purpose of producing or creating water power to be 
used in running and operating an electric light plant for the jiur- 
pose of lighting lamps in the town of Eeno. The clause in italics 
was not in the original draft of the lease, but was inserted at tho 
request of Stevenson, so as to enable him to sublet the premisi's 
in the daytime for other purposes, and to enable such tenants to 
remove such buildings and érections as they might construct or put 
upon said premises for their own uses. The lease was assigned to 
défendant on the 20th day of October, 1888, and the leased premises 
were never used for any other purpose than that of operating an 
electric light plant. The défendant is entitled to the same rights 
and privilèges, and is subject to the same conditions and liabilities, 
as the original lessee. 

Prior to the assignment of the lease Stevenson erected upon the 
pi'emises a substantial dynamo house, boarded up at the ends, and 
ceiled on the inside with dressed ceiling lumber. This building 
stood upon a solid stone wall foundation laid with mortar, and 
within tiie building were placed two dynamos. A boiler house was 
constructed of rough lumber, the sills being laid on stone and 
blocks, and an engine and boiler were placed therein. A shaft 
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house or shed was built mostly of old lumber taken from old build- 
ings that were on the leased promises. Connecting the dynamos 
with the Leffel wheel was a Une shaft 29 feet long and 4| inch.es in 
diameter, upon which wheels, puUeys, belts, etc., were placed so 
as to transmit the water power for the purpose of running the 
machinery and generating the electric light. This shaft rested 
upon flve trestles, the bottom timbers of which were solidly im- 
bedded in the earth about two feet deep. Ail of thèse buildings, 
with the machinery therein, were removed by the défendant. The 
work of tearing down the buildings and displacing the machinery 
commenced about the 25th of April, 1892, and continued daily 
Tintil ail the buildings were torn down and the machinery removed 
from its connections. The lease expired May Ist. There is con- 
sidérable conflict in the évidence as to when the work of tearing 
down the buildings was completed. I think the évidence shows that 
the buildings were torn down, and the machinery loosened from 
its connections, and portions thereof removed from the premise^î, 
prior to the expiration of the lease. The main shaft and one of 
the driving wheels attached to it was not taken out until May 'Zd 
or 3d, and portions of the materials, lumber, etc., from ttie build- 
ings, and portions of the machinery that had been taken out of 
the buildings, were not removed from the premises until tlie 4tJi 
or oth of May. 

The flrst, and most important, question is whether the défendant 
had the right to remove the buildings and machinery erected, con- 
structed, and placed upon the leased premises by the îessee, as 
trade fixtures. There is more or less diversity of opinion in the 
varioxis courts of the United States as to the rule which should 
be adopted in determining the question; as, for instance, whether 
the fixtures placed upon the premises by the tenant are so annexed 
to the soU as to become a part of the freehold, or whether the 
intention of the parties or the character of the flxtai'es should 
control independent of, or in connection with, the question of an- 
nexation to the soU. It is safe to say that no deiînite rule can be 
gleaned from the décisions of the suprême court of Nevada upon this 
subject. The cases, however, will hère be noticed. In Prescott v. 
Wells, Fargo & Co., 3 Nev. 82, it is stated that the term "fixtures" is 
used in a variety of sensés, and might mean "sometliing stibstantially 
alRxed to the land, but which may afterwards be lawfully removed 
therefrom by the party afPxxing it, * * * without the consent 
of the owner of the freehold." In Brown v. Lillie, 6 Nev. 244, the 
court declined to détermine what might be considered trade, orna- 
mental, or removable fixtures, but based its décision upon the 
ground that nothing could become a flxture la any sensé of the 
Word which was neither attached to the realty nor i)laced upon 
the land with a view to making it permanent, nor essential to the 
full and complète enjoyment of the land, and that actual annexa- 
tion to the soil is an essential requisite to constitute a fixture be- 
longing to the realty. In applying thèse principles it was held 
that a sawmiU built upon timbers lying upon the surface of the 
ground, and constructed with the object and purpose, after sawing 
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the titiiber within a convenient distance, to be removed to another 
locality, is a mère personal chattel, and will not pass by a con- 
veyance or patent of the land. In Treadway v. Sharon, 7 Nev. 37, 
the court declared the gênerai rule to be that when a chattel, 
such as a steam boiler, engine, and macliinery, had been affixed to 
the soil, it passed with the soil, and could not be removed; but 
it was admitted in the course of the oinnion that as "between land- 
lord and tenant this rule was relaxed to relieve the tenant from the 
dilemma of subndtting either to the inconvenience of conductting 
his business with articles capable of use without annexa tii)ii, or 
to the injustice of surrendering to his landlord, at the expiration 
of the term, articles unflt for use unless so fastened and steadied 
as to become fixtures." In Michigan it is held that there is no 
universal test whereby the character of what is claimod to be a fix- 
ture can be determined in the abstract; that iieither the mode of 
annexation nor the manner of use is in ail cases conclusiv<^, nnd 
that it must usually dépend on the express or iraplied nnderstiuid- 
ing of the parties concerned. Wheeler v. Bedell, 40 Mich. 693; 
Iron Co. V. McCann, 86 Mich. 106, 48 N. W. Bep. 692. 

Although every case must to a certain extent be goverued by 
its own facts, and although no positive test can be applied that 
will be absolutely décisive of every given case, yet there îire cer- 
tain and well-deàned principles which, if properly considered, wil] 
serve as a safe guide ra arriving at a proper détermination in ail 
cases. In Wood's Landlord & Tenant (page 878, § 521) the foUow- 
ing rule is stated as a resuit deducible from the authorities on 
this subject, viz.: 

"In determinlnîj wliether or not a chattel Is so annexed to the troeholcl 
as to become a fixture, référence must be had to the nature of the chattel 
itself, the position of the party placing it wliere fonnd, the probable intention 
in putting it there, tlie injnry that would resuit from its removal, and tlie 
object of the party placing it on the premlses with référence to trade, agricul- 
ture, or omament." 

Taylor, in his worlc on Landlord & Tenant, (8th Ed., pages 148, 149, 
§ 544,) aifter stating the old rule as to flxtures at common law, to 
the effect that everything flxed to the land was considered as be- 
longing to the proprietor, and adding that, as between landlord 
and tenant, the rigor of the old law had been gradually relaxed, 
said: 

"Courts of law snbsequently adopted the prinoiple that It is for the beneflt 
of the public to encourage tenants to make improvements in trado, and to do 
what is advantageous for the estate during the terni, with the oertainty 
of their being still benetlted by It at the end of the tenn. And in modem 
times tlie rule is miderstood to be that, upon principles of gênerai policy, a 
tenant, whether for llfe, for years, or at will, is permitted to cari'y away ail 
sucli flxtures of a chattel nature as he has himself erected upon the demised 
premises for the purpose of ornament, domestio convenience, or to carry on 
trade, provided the removal eau be effeoted without materi;U injui-y to the 
freehold." 

That the buildings and machinery removed by the défendant 
were what are known as "trade fixtures" seems to me very clear. 
They were part of the electric plant, separate from and independ- 
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ent of the penstock and Leffel wheel, which were placed upon the 
premises at tlie expense of the owner of the land. The dam, ditch, 
flume, penstock, Leffel wheel, and tail race were constructed and 
put in place under the contract for the purpose of creating a water 
power sufficient to run and operate an electric plant. Without that 
power it is fair to assume that neither Stevenson nor the défendant 
would hâve leased the premises. With it they were willing to 
rent the premises, and at their own expense they put in such ma- 
chinery and erected such buildings as enabled them to run and 
operate the electric plant, and supply the town of Reno with elec- 
tric lights. It is not reasonable to believe, in the absence of any 
express covenant to the contrary, that the lessee would hâve in- 
curred the expense of erecting the buildings and procuring the 
necessary machinery to connect with the Avater power furnished by 
the lessor, unless lie had the privilège of removing the same dur- 
ing the term or at the expiration of the lease. The right of re- 
moving trade flxtures should be liberally construed in favor of the 
tenant. There is no presumption that the tenant intended to 
make the buildings and machinery erected and put in jjlace by 
him at his own expense a permanent accession to the freehold. On 
the other hand, if inferences and presumptions are to be indulged 
in, it is manifest that such was not the intention of the tenant. 
As was said by the suprême court of New York in Watts-Camp- 
bell Co. V. Yuèngling, 3 K Y. Supp. 809, affirmed in 125 N. Y. 1, 
25 K. E. Eep. 1060, and quoted with approval in Havens v. Electric 
Lig'ht Co., (Sup.) 17 N. Y. Supp. 580, where it was held that ma- 
chinery placed by an electric light company in a building erected 
hy it on leased land does not become part of the realty: 

"It is largely a question of intention wlietlier maclilnery placed in a l)uild- 
intr is to be considorerl as attached to the froeliold or not. ïliere are numer- 
ous cases wliero the controversy has arisen -betwoen landlord and tenant, in 
which the principle has been laid down that flxtures ereote<l by a tenant, in 
a building for the convenience of his trade may be removed by him at any 
time during liis tenu; and this conclusion is arrived at upon the principle 
that tliey were necessary for the carrying ont of his trade, and that, as lie was 
not the owner of the fee, there was no presumption that he intended to make 
them part thereof. So it was held as early as the case of Holmes v. Tremper, 
20 Johns. 29, that a cider mill and press erected by a tenant at his own ex- 
pense, and for his own use, though flxed to the soil, are his own property,, 
and removable by him at the end of the term." 

In Vail v. Weaver, 132 Pa. St. 363, 19 Atl. Eep. 138, the court 
held that the engine, machinery, and appliances of an electric 
ligfht plant do not pass with the real estate upon which it is oper- 
ated to the purchaser at a sale under a mortgage judgment unless 
it was the intention to make the plant a part of the realty when it 
was erected. 

The plaintiff admitted upon the oral argument that défendant had 
the right to remove the engine, boilers, and the dynamos, but denied 
the right to remove the buildings in which they were placed. The 
buildings were erected for the sole purpose of protecting the ma- 
chinery. It would seem upon sound reason that if this portion of 
the machinery could be removed the right to remove the dynamo 
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Ii6use and the boiler h.ouse ouglit not to hâve been qnestioned unfcs» 
thete is some express covenant reaching them, for, as we bave al- 
ready stated, the right to claim the buildings as a part of the free- 
hold on the ground that they were firmly aihxed to the soil i» not 
tlie only question to be eonsidered. Eegard is always to be had 
to the object, effect, and intent as well as to the mode of annexa- 
tiôn. Seeger t. Pettit, 77 Pa. St. 437. An examination of the 
authorities will show that, as regards trade fixtures, it is now t]ii> 
well-settled rule that tlie tenant niay take away whatever he erects,. 
at his own expense, for the purpose of carrying on his trade or 
businefes, whether it be machinery or buildings, even though affixed 
to the soil or freehold, provided it can be done without materiai 
injury to the land. In Conrad v. Mining Co., 54 Mich. 219, 20 K. 
W. Eep. 39, the court held that, as between landlord and tenant 
of a mining lease, engines and boilers erected by the tenant on brick 
and stone foundations, and bolted do"wn solidly to the ground, and 
walled in with brick arches, and dwellings erected by the tenant 
for miners to live in, standing on posts or dry stone walls piled to- 
gether, "where such machinery and buildings were intended to be 
merely accessory to the mining opérations uiider the lease,, and 
when there was no intention in aflBxing them to the realty to make 
them accessory to the soil, and where th.ey can be removed without 
material disturbance to the land, are regarded as trade flxtnres, 
and may be removed at or before the termination €f the lease 
In Van Ness v. l'aeard, 2 Pet. 137, decided in 1829, the suprême 
court held that a building erected by a tenant with a view to caiTy 
on his business as a dairyman, and for a résidence for his family 
and servants engaged in that business, the résidence ©f the family 
there being merely to enable them to carry on the trade more ben^-- 
ficially, may be removed by him during the term. Story, J., in 
delivering the opinion of the court, said: 

"The question whether removahle or not does not dépend upon the form or 
slzc of the building, whether it has a brick foundation or not, or is one or- 
two stories high, or has a briclc or other chlmney. The sole question tb. 
whether it is deslgned lor pnrposes of trade or not. A tenant may erect a 
larg*e as well as a small messuage, or a soap bollery of one or two> stories 
îiigh, and on whatever foundations he may choose. In Lawton v. LawtOK,. 
f{ Atk. 13, Lord Hardwicke said * * * that it made no différence whetlier 
the shed of the engine be made of brick or stone. In Penton v. Robart, 2 East„ 
88, the building had a brick foundation, let into the ground, with a chimney 
beionging to It, upon which there was a superstructure of wood. Yet the 
court thought the building removable. In Elwes v. Maw, 3 East, 38, Lord 
Mlenborough expressly stated that there was no différence between the build- 
ing covering any ftsed engine, ntensils, and the lattev. The only point te 
Whether it Is accessory to carrying on the trade or not. If bona flde lntenae<l 
for thls purpose, it falls wlthln the exception in faror of trade. The case of 
the Dutch bams before Lord Kenyon (Dean v. Allalley, 3 Esp. 11; Woodf. 
Landl. & T. 219) is to the same efCect." 

Further oh in the same opinion it is said: 

"If the house were built pilncipally for a dwelling house for the famUy, In- 
Ûependently of carrying on the trade, then it would doubtless be deemed a 
flxture, falling under the gênerai raie, and Imiuovable. But if the résidence 
of the family wei-e merely an accessory for the more bénéficiai exercise 
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of the trade, and with a vlew to superlor accommodation in tliis particule r, 
then it is wittiin the exception." 

This case is cited witli approval in Wiggins Ferry Co. v. Olùo 
& M. Ey. Co., 142 U. S. 396, 12 Sup. Ct. Rep. 188. Tïiere are no 
covenants in the lease wMch, in my opinion, char e, or in any man- 
ner prevent, the application of the gênerai principles of the law, 
as hereinbefore announced, to the facts of this case. The covenant 
giving the right to the lessee to sublet the premises to other parties 
for other uses did not afEect, and evidently was not intended to 
aflect, the légal rights of the lessee concerning the biiildings, 
machinery, and appliances placed upon the premises by the lessee. 
The covenant in relation to repairs must be interpreted as having 
référence to the "buildings and érections" that were upon the prem- 
ises when the lease was executed, or such other buildings or érec- 
tions as might thereafter be placed thereon by the lessor. The 
covenant giving the privilège to the lessee to purchase the premises 
within a specifled time certainly does not affect the question as 
to the right of the tenant to remove the buildings, machinery, and 
appliances which he put upon the property for the purpose of car- 
rying on the business in which he was engaged. It is unreasonable 
to believe or présume that the plaintiff, — who is shown to hâve 
exercised great care in the préparation of the lease, — if it had 
been the understanding or intention of the parties at the time the 
lease was executed that ail buildings, machinery, and appliances 
necessary to run and operate the electric plant should be left upon 
the premises and become the property of the lessor at the expiration 
of the lease, would hâve signed the lease without inserting a direct 
covenant to that effect. 

Considérable stress was placed by the plaintiff's counsel in hîs 
oral argument upon the meaning of the words "fuU working order." 
Thèse words, as used in the contract, referred to the construction 
of the penstock and the placing therein of the Leffel wheel. This 
wheel was minutely described, its exact size stated, and it was to 
be put in fuU working order, "sufflcient to develop not less than 
sixty horse power." This power, as thus described, was to be, and 
was, developed by the plaintiff at his own expense, and the pen- 
stock and wheel were not removed, and hâve not been materiaUy 
disturbed by the acts and conduct of défendant. The argument of 
plaintiff's counsel to the effect that the wheel could not be put in 
"fuU working order" without the appliances and machinery to con- 
nect it with the dynamos, and that such appliances must therefore 
be construed and treated as part of the wheel in full working order 
is certainly untenable, illogical, and unsound. If it was under- 
stood that thèse appliances were necessarj^ to put the wheel in full 
working order, plaintiff should hâve sued Stevenson for a faîlure 
to comply with his contract. It is admitted that the contract was 
carried out, and that plaintiff paid the full prico to be paid for the 
work, and there was no suggestion upon the completion of the con- 
tract that the Leffel wheel was not in full working order. The truth 
is, as we hâve before stated, that ail the appliances, belts, wheels, 
etc., along the Une shaft and Connecting the Leffel wheel with the 
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dynamos were a part of tlie electric plant, put in at the expense of 
the lessee; were trade flxtures, which were removable by the lessee 
at the expiration of the lease. In Holbrook v. Chamberlin, 116 
Mass. 155, the plaintifl leased to défendants for the term of ûve 
years "a certain factory building and water privilège, with ail the 
appurtenances thereto belonging," and the défendants covenanted 
to quit and deliver up the premises and ail future érections and ad- 
ditions thei'eto in as good order and condition as the same theu were 
or might be put by them. The plaintiff agreed to sell to the défend- 
ants, at any, time within two years, the property known as the 
"Sutton Woolen Manufactuiing Establishment" for a speciiied sum. 
There was a second lease for a like term for ail the land and build- 
ings as they are upon the premises known as the "Sutton Mills Es- 
tate," with a like covenant npon the part of défendants to deliver 
the premises in good order and condition. The premises were used 
by défendants for about one year, and were then changed to a cot- 
ton mill, and afterwards used as such. The machinery used there- 
in was operated by water power in the usual manner. The défend- 
ants placed in the mill additional machinery, consisting of counter- 
shafting, pulleys, hangers, and belts. The countershaft was belted 
from the main shaft, and, with the pulleys and hangers appertain- 
ing thereto, was fastened to the timbers or floors of the building by 
bolts and screws, and was connected to the machines by belts. This 
machinery was ail purchased for and was adapted to the use of the 
mill as a cottOn mill. The défendants also used appliances for heat- 
ing the mill by steam by means of a portable boiler and steam pip- 
ing passing through the floors of the factory, and supported by 
hooks serewed to the building, etc. Gray, C. J., in delivering the 
opinion of the court, said : 

"It was admltted at the argument that at the beginning ol the term thero 
was no macblnerj' on the premises except tlie main shaft. The countershaft- 
ing, pulleys, hangers, and belts, the portable boiler and the steam pipes con- 
nected with it, were either trade flxtures, removalile by the lesseos dnring the 
term, or personal chattels. * * * The fact that the lease contained an 
agreement of the lessor to sell the promises to the lessees did not affect their 
riglit in this respect." 

The buildings and machinery were not entirely removed from the 
premises before the expiration of the lease, and hence it is claimed 
that the removal was unlawful. In Wood's Landlord & Tenant, 
(page 908, § 532,) cited and relied upon by plaintiff, it is, among 
other things, said: 

"It would ratlier soem that a tenant for years, who holds over on suffer- 
ance after the expiration of his term, may, during sucli holding over, remove 
such flxtures as he might hâve removed during the term; but if he qults pos- 
session pursuant to a notice and demand of possession, and leaves any flxtm'es 
on the promises, his right to them is gone." 

As the testimony shows that défendant continued in possession 
of the premises until ail the trade flxtures were removed, the text 
does not support the claim contended for by counsel. In Lewis v. 
Pier Co., 125 N. Y. 341, 26 N. E. Eep. 301, the court held that a ten- 
ant having the right to remove fixtures placed by Mm upon the de- 
mised premises during the term, in case he holds over after its termi- 
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nation without a new lease, bas the same right of removal so long 
as he remains in possession, and, on being evicted by snnimary pro- 
ceedings on account of such holding over, if lie daims and is refused 
tlie riglit to take such flxtures with him, lie may maintain an action 
for tlieir conversion, and in the course of tlie opinion, upon tliis sub- 
ject, it is said: 

"ïhere is no reasoii why the right should be lost before he quits possession 
as tenant, even though he holds OTer. Tlie rule is based upon a question of 
public policy, whicli suggests that the tenant shall remove during hls tenn— i. e. 
whlle in possession as a tenant— Avliatever ho has the right to remove at ail, 
so that the landlord may be himself protected, and so that tlie tenant shall 
not ibe permitted, after his surrender of possession, to enter upon the possession 
of tlie landlord or his succeeding tenant, and remove what ho might hâve 
taken before, but wliich, by leaving, he lias tacitly abandoned, and which the 
landlord may already hâve let to his succeeding tenant. A regard for such 
succeeding interests requires the adoption of a nile necessitating the removal 
of tixtures during the tinie of possession, but not in ail cases during the nm- 
ning of the term." 

Under this rule, and upon the undisputed facts of this case, the 
removal of the flxtures was not unlawful, and plaintiff is not en- 
titled to any damages therefor. It is proper to add that tliere was 
no material damage to the freehold by the act of removal. 

This case was tried before the court without a jury, and, liaA'ing 
disposed of ail the légal questions, it only remains for me to assess 
the damages to which plaintiff is entitled by reason of the failure 
of the défendant to keep the premises in good, substantial repair 
during the term of the lease, and to "quit and surrender the prem- 
ises and ail appurtenances in as good state and condition as rea- 
sonable use and wear thereof will permit." The testimony upon 
this point is conflicting, and wliolly irreconcilable. It would serve 
no useful purpose to review it at any length. Suflflce it to say that 
the testimony upon the part of plaintiff estimated the damages to 
be about $1,500, viz.: To repair the dam, about |715; flume, |555; 
ditch and tail race, |200; stone wall, |40. The testimony on the 
part of the défendant ranged from a mère nominal sum to about 
$200 for the entire work; the highest estiniate to repair the dam be- 
ing i)laced at about |100, and tlie highest estiniate on the flume at 
-150. One witness, a carpenter by trade, testifled that lie would 
take a contract and give a bond to furnish ail the lumber, materials, 
and labor and put the flume in good repair for |50. It was satis- 
factorily shown that with the dam, the ditch, and the tail race in 
perf ect repair it was sometimes difficult to obtain the tîO-horse water 
power necessary to run the electric plant, and that défendant had 
been compelled to repair the flume, and to frequently clean out the 
ditch, in order to get the required amount of water. It is shown 
that the plant was in fuU opération up to the time wheii the taking 
down of the buildings and removal of the flxtures was commenced, 
and that at that time there was as much water as usual running 
through the flume, etc. After due considération of ail the facts in 
this case, I assess the damages, under this covenant, in the sum 
of $425. Judgment will be eutered in favor of plaintiiï for that 
amount. 
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ST. PAUL riRE & MARINE INS. OO. r. KIDD et al. 

(Circuit Court of Appeals, Second Circuit. April 18, 1893.) 

Insubance— Construction of Pomct — Subrogation. 

A policy of insurance on certain wtiisliies to be slilpped was made "as 
per form attached," and by tlie attaclied form the insurer's liabillty was 
limited to the excess in yalue over $20 per barrel, carriers to liave 
the right to lirait their liabllity for loss to $20 per barrel, and the insured 
to hâve the right, on coUecting that sum f rom the carrier, to give a release 
from ail liability. The body of the policy, however, contained a provision 
that any claim against the carrier for loss should be assigned to the in- 
surer. Held-, that the provisions of the attached form must prevail over 
the inconsistent provisions contained in the body of the poUcy, and that 
it was no défense to an action on the policy that the shipper, by accept- 
ing a bill of ladlng providing that the carrier should hâve the beneflt 
of aU insurance on the goods, had destroyed the insurer's right of sub- 
rogation. 

At Law. Action by George W. Kidd and others against the 
St. Paul Pire & Marine Insurance Company. From a judgment 
for plaintiffs, défendant brings error. Affirmed. 

Joseph A. Slioudy, f or plaintiff in error. 
John Gr. Mlburn, for défendants in error. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit 
Judges. 

WALLACE, Circuit Judge. The plaintiff in error was the de- 
fendant in the court below. It was sued by the plaintiffs upon 
its policy of fire insurance issued to them. The action was tried 
before a jury, and the judge, upon a statement of facts agreed to 
by the parties, and which presented merely questions of law, di- 
rected a verdict for the plaintiffs. The défendant excepted, and 
has assigned error of that ruling. 

An open policy was issued by the défendant, May 22, 1890, insur- 
ing the plaintiffs in the sum of $3,000, on account of whom it may 
concern, loss, if any, payable to them, for the term of one year, on 
spirits, whiskies, etc., and packages containing the same, while in 
transportation in the state of Illinois and elsewhere, on railroads 
or on ferryboats, to destination in another state. It contains the 
foUowing clauses, among others: 

"This ipolloy to be llable only for exoess of value above $20 per barrel, 
wliloh will be deducted from ail losses before présentation of claim." "It Is 
imderstood that the transportation companies may liinit their liability to the 
insured to $20 per barrel on goods shlpped under this policy, and the said 
insured may, in the case of loss, coUeot said sum from said companies, and 
reîease the same from aU liability, vrlthout affectlng the liabUlty of the 
insurer." 

Thèse clauses were inserted in an ordinary cargo policy adapted 
to marine insurance, by attaching a form to the policy. The policy 
reads that the prôperty ia insured "as per form attached." The 
body of the policy contaiïis the foUowing condition: 

"Should any loss or damage under this policy be occasioned by any other 
vessel, pèrson, or persons, In suoh a manner that Such other vessel, or the 
owners thereof, or such person or persons, should be llable therefor, then ail 
claims for such losses and for damage shall be assigned over to this company, 
and shaU inure to its beneût, in proportion to the amount of such loss sus- 



ST. PAUL FIEE & MARINE INS. CO. V. KIDD. 239 

tained by them; that is to say, the amaimt of such loss shall be satisfied 
aiid paid out of what shall be recovered by sucb clalmants in tiie same 
proportion (according to sucli amount) as tbe losses sustained by other snffer- 
ers sball be paid out of said recovery." 

October 13, 1890, tlie plaintiffs sMpped at Peoria, 111., for trans- 
portation to them at New York, orer the railroad of the New York, 
Chicago & St. Louis Railroad Company ■ and the railroad of the 
Delawa;re, Lackawanna & Western Eailroad Company, certain 
spirits, of which 63 barrels, of the value of |6,349.03, were destroyed 
by flre October 17, 1890, and became a total loss, while in the course 
of transportation on the railway of the New York, Chicago & St. 
Louis Eailroad Company. The plaintiffs shipped the spirits pur- 
suant to a bill of lading received by them from the railroad com- 
panies, which, among other things, contained the foUowing condi- 
tion: 

"In case of loss or damage of any goods named in this bill of lading, for 
wbicli tliese companies may be liable, it is agreed and understood that they 
may hâve the beneflt of any Insurance effected by or on aocouut of the owner 
of said goods." 

The fire occurred solely through the négligence of the New York, 
Chicago & St. Louis Eailroad Company. Thereafter due notice 
of the loss was given to the défendant, and proofs of loss were made 
and presented to it, conformably to the provisions of the policj'. The 
time for the payment of the loss had expired, and the défendant 
had not paid the same at the time of the commencement of the 
suit. 

TJpon thèse facts the défense interposed by the défendant was 
that, by agreeing with the railroad company that it should hâve 
the beneflt of the Insurance, the plaintiffs destroyed the right of 
subrogation reserved by the policy, and deprived défendant of any 
remedy against the transportation company for the loss, and con- 
sequently could not recover on the policy. In directing the jury 
to flnd a verdict for the plaintiffs th^ trial judge overruled this 
défense. We think there was no merit in the défense, because the 
spécial conditions of the form written into the policy are inconsist- 
ent with the rétention of the insurer's ordinary right of subroga- 
tion, and are intended to give to the plaintiffs the sole and exclusive 
beneflt, in the event of a loss, of any remedy against any trans- 
portation company responsible therefor. If there is any collision 
between thèse conditions and the subrogation clause in the body of 
the policy, the latter must give way. The instrument, having been 
prepared by the défendant, is to be construed most strongly against 
the défendant if its provisions conflict. National Bank v. Insur- 
ance Co., 95 U. S. 673. The form is expressly referred to in the 
policy as embodying the terms of the Insurance, and is obviously 
designed to cover a spécial class of risks to which many conditions 
In the policy do not attach. The terms supersede any inconsistent 
terms in the body of the policy. Chadsey v. Guion, 97 N. Y. 333; 
Halpin v. Ins. Co., 120 N. Y. 73, 23 N. E. Eep. 988; May, Ins. (3d. Ed.) 
§ 177. 

By the flrst of the spécial clauses the risk is divided into two parts 
in case of a loss, so that the plaintiffs are to bear it to the extent 
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of |20 peî" barrel, and the défendant is to bear it only as to the 
additional value; and by the second tbe plaintifEs are autborized 
to contract with every transportation company so as to release tbe 
carrier from liability for any loss applicable to the défendant'» part 
of the risk. By the latter clause the plaintiffs are also authorized 
to release the carrier whoUy upon coUecting indemnity for the loss 
upon their own part of the risk. Obviously it was quite immaterial 
to the défendant whether the plaintiffs, in case of loss, should col- 
lect their part from the transportation company or not. If they 
were to do so, the défendant would get nothing by it, nor could 
the défendant lose anything by the omission of the plaintiffs to 
coUect. It is the manifest purpose of the iwovisions to give to the 
plaintiffs any indemnity for their own part of the loss which they 
may choose to require of the carrier, and it would be absurd to 
construe the provision as intending to compel them to indemnify 
themselves. 

The language of the second clause does not, in terms, permit the 
plaintiff to release the transportation companies wlioUy from lia- 
bility in advance of a loss; on the contrary, fairly interpreted, it 
contemplâtes that they shall not do so. It is usual for underwriters 
to insure the property at risk at something less than its fuU value, 
in order that the insured shall hâve an interest in preventing loss, 
to guard against his carelessness or dishonesty. Ang. Ins. § 92. 
As the risk hère, upon property while in transportation by carriers, 
was to be largely affected by the vigilance of the carriers, it was 
natural that the défendant should wish to compel the transporta- 
tion companies, in the event of a loss, to bear some of the consé- 
quences, ïhe clause contemplâtes that the transportation compa- 
nies, as well as the plaintiffs, should bear the risk to the extent of 
|20 per barrel. We are not called upon to détermine whether a 
breach of this condition by the plaintiffs would afford a defens( 
to the action, because no défense lias been interposed based upon 
the theory that the plaintifl's violated their agreement not to re 
lease the transportation companies before a loss. If they had a 
right to release the railroad company after a loss, without account- 
ing to the défendant, the défendant has not been injured in its right 
of recourse by subrogation. The judgment is afiflrmed. 



SMITH V. SUN PRINTING & PUB. ASS'N. 
(Circuit Court of Appenls, Second Circuit. April 18, 1893.) 

FEDERAL Courts — Juhisdiction — Pkoop op Citizenship. 

In an action by a manied woman for libel, the testimony of tlie plaintifiC's 
liusband, tliat lie lias resided at Toronto, Can., ail his life, and of the 
plaintiff, that she has been niarried nearly six yearsy during which time 
she has also resided there, is sufflclent to establish an aveiifient of the 
complaint that the plaintM is a British subject, and résides at Toronto, 
Can., especially when no objection to the sufficiency of the évidence is 
interposed at the trial. 

Libel — Competency of Evidence— Haemlkss Error. 

In an action for libel, alleged error in allowing witnesses to answer ques- 
tion, "Did you know to whom the article relatedî" does not préjudice the 
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défendant, even il the testimony be incompétent, when there was prao 
tically no dispute as to the identity of tlie person referred to; when no évi- 
dence was introduced to show that tlie article could apply to any other 
person than tlie plaintlfC; when the défendant permitted testimony as to 
facts conclusively identifymg the plaintifC wlth the person referred to 
in the libel to be reoeived without objection, and without contradioting it 
in any way; and when the défendant pennltted the court to Instruct the 
jury that the plaintitî was the person referred to, without exceptlng to the 
charge. 

8. Same— Hbarsay Evidence— Hatîmi.ess Eiîeor. 

In an action for Ubel in publishing the statement that the plaintiff, a 
married woman, had eloped witli a person not her husband, the réception 
of hearsay testimony of the plaintiff that her husband made an arrange- 
ment with lier companion that lie sliould accompany her on a journey is 
not ground for reversai, when it appears that the husband subsequently 
testifled, Of his own knowledge, without objection, to the same arrange- 
ment, and his testimony was not di.sputed or controverted by other proof. 

4. Same — Bvideîjoe — Suits against Other Newrpapebs. 

In an action for publishing a libel in a nevvspaper, testimony tiiat the 
plaintiff has also commenced sults against other nevvspapers for the pub- 
lication of other slmilar libels is irrelevant and immaterial, and is properly 
excluded. 

5. Same— Evidence — Writbr of Article. 

In an action against a newspaper for libel, tn whlch it is conceded that 
the défendant did not Write the hbelous article, but reoeived it in the 
regular course of business from a news agenoy ou which it was in the 
habit of relying for accuracy, and published the aiticle relying on the 
Sdiirce whence it came, the exclusion of évidence as to wlio wrote the 
article does not préjudice the défendant, when the coiu't instracts llie jiu-y 
that the source from which the défendant reoeived the article may lie cou- 
sidered in mitigution of the defeiidant's act, and that the plaintilï lias not 
proved actual malice or personal ill will. 

6. Same— Impubd ÎVlAmcE— Instructions to Jury. 

In an action for libel, even if tliere be no évidence of actual malice, 
it is not error to instruct the jury that the law implies malice, when th(> 
court also correctly states the distinction between actual and implied 
n)alice, and the rule of law to be applied in cases where actual malice or 
■Personal ill will is not shown, and also expressly charges that the plaintiff 
has not proved personal ill will. 

7. Same — Instructions — Opinion op Court on the Facts. 

A fédéral court* may, in submitting a case to the jury, express Its 
opinion on the facts, and it is not error, in an action by a married womau 
for libel, for the court to charge that the libel complained of is "a sensa- 
tional statement of the plaintifC's disgrâce," or that it charged "an act of 
the greatest dlshonor to a wife," or that "it was calculated to cause great 
injury to her réputation," and was a "most damaging article," when the 
li'ljelous article asserted, in a sensational maniier, that tlie plaintifC had 
eloped with a person not her husband. 

8. Same — Instructions — Source of Information — Punitive Damages. 

In an action against a newspaper for publishing a libelous article reoeived 
by it from a news agency, the jury are properly instructed that if they 
think that the fact that the article was reoeived, in the ordinary course of 
business, from a reliable and uiiusuaUy correct news agency, is sufficient 
to excuse the défendant from Inqulry and delay before publication, punitive 
damages should not be glven, but that, if they thlnk that the défendant 
was guilty of feprehenslble négligence in publisliing the article without 
vérification of its truth, then punitive damages may be given. Moming 
Journal Ass'n v. Rutherford, 2 C. C. A. 354, 51 Fed. Rep. 513, foUowed. 

9. SÀMB — Mbasurb of Damage— Instructions. 

In an action for libel the jury may properly be instructed that the 
amount of the plaintiff's damage cannot possibly be ariived at by arith- 
metical calcula tion, when further instructions are given that the plaintiff 
v.55F.no.2— 16 
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îs «ifltlèd to compensation for àctual Injùry received, and tliat, while the 
.lïàount is in ttielr control, thé amount given should be reasonable ' and 
■ just.' ■ ■■ '■ ■ ■ ■ ■ 

10. \SaMk— Instructions— Placb oif Publication. 

In an action againàt a newspaper for llbel, tlie refusai of instructions 
' tliat tliere is no proof of any publication of tlie libelous article in tlie city 
' ôtthe plaintifC's home, and that the fact should be considered in fixing tlie 
damages, Is not réversible error, wlien the court has already instruoted 
the jury that the article was not published in that city, and that, so far 
as it is known, there are no people there who habitually take the paiper, 
and It is not displayéd on the news stands. 

11. Same— Publication— Appakbnt Palsity. 

In an action for libel, an instruction that, according to the testimony, 
thé only persons who hâve read the libelous article are intimate friends 
of the plaintiff, who knew it to be untrue, is properly refused, when the 
testhnony brought out on the cross-examination of a witness is Inconsistent 
with the requested charge. 

12. Same — Actual Damaoe— Instkuctions. 

Although no spécial damage be shown, the law présumes injury to répu- 
tation: and feelings by the publication of an article which is libelous per 
SI9,' and, when thô publication and the falsity of the article hâve been 
proved, défendant is not entltled to hâve the jury instruoted that there 
is no évidence tending to show actual damage to the plaintifC by the publi- 
cation of the libel. 

13. Same — Instructions— Conduct of the Press— Corporations. 

Although requested instructions that "the gênerai conduct of the public 
press has nothing to do with this case," and that, "whether a newspaper 
is published by a corporation or an individual, it matters not," are correct 
as abstract propositions, yet the refusai to so charge is not réversible 
error, when there is nothing in the record to show that such instructions 
are material to a proper considération of the case by the jury. 

14. New Trial— Damages— Excessive Verdict. 

When the proper rule for the computation of damages has been given to 
the jury, a verdict cannot be set aslde as excessive, in the fédéral courts, 
upon a writ of error. 

15. Same- Appeal. 

A décision upon a motion for a new trial is not the subject of review 
In a fédéral appellate court. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

At Ijaw. Action by Juliette 0. Smith against the Sun Printing 
& Publishing Association for libel. Verdict for plaintiff. Motion 
for a new trial denied. 50 Fed. Eep. 399. The défendant brings 
error. Afflrmed. 

Franklin Bartlett, for plaintiff in error. 
J. D. Fessenden, for défendant in error. 

Before WALLACE and LACOMBE, Circuit Judges. 

LAÇOMUE, Circuit Judge. Plaintiff is a married woman, resid- 
îng witSi her husband at Toronto, Can. In the month of June her 
husband came to New York, and on the 8th of that month plain- 
tiff left Toronto to join him there. By a prior arrangement be- 
tween them, she was accompanied on her journey by a Mr. Edward 
Rutherford, of Toronto, — a friend of her husband and herself. 
When the train arrived, they were met at the station by her hus- 
band. On June 14, 1890, the foUowing statement appeared in the 
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Evening Sun, a daily paper published in the city of New York by 
the défendant: 

"Did She Go with a Handsomer Man? 
"Reported Sensational Elopement in Canadian High Life. 

"Toronto, Ontario, June 13th. Society was excited last niglit about tlio 
elopemo'nt of Mrs. Smith, tlie wife of one of the biggest merehauts In Toronto, 
and Edward Rutherford, who belongs to one of the first familios. He is a 
bachelor of thirty. For some time past their intlmaoy was freely spoken of, 
and when both were missing, and no explanations were given, tongues wagged 
freely. A private dispatch f rom New Yorlc, recelved last niglit, sald they were 
both seen ia that clty. Mr. Smith had paid no attention to the scandalous 
talli nntll the receipt of this message, when he at once started for New York. 
Hls friends say that he has not lost confidence in his wife, and that his object 
is to trace her actions In Montréal and Boston." 

The article was forwarded to tlie défendant, in the regular course 
of business, by a news agency to wliich it was a subscriber, and was 
published without any effort at vérification of its statements. Al- 
though it was admitted by the défendant that the charge therein 
contained — that plaintiiï had eloped from her husband — was false, 
no retraction was ever published in defendant's paper. 

Plaintiff brought her action for libel, and upon a trial before 
Judge Shipman and a jury recovered a verdict of |7,500. A. mo- 
tion was thereupon made to the trial judge to set the verdict aside, 
which was denied. To review errors in the trial below, this writ 
of error was taken. 

The gênerai subject of the responsibility of proprietors of news- 
papers for libels sucli as this, and published in the same way, was 
discussed by this court in Morning Journal Ass'n v. Kutherford, 2 C. 
0. A. 354, 51 Fed. Een. 513, where the same libel, except for the 
headlines, was before the court. It will only be necessary, there- 
fore, to dispose of the several exceptions reserved in the case at 
bar, and argued by the plaintiff in error. 

1. Défendant contends that the circuit court had no jurisdiction 
of the case, because the requisite eitizenship of the plaintiff did not 
appear of record. It is averred in the first paragraph of the com- 
pîaint that plaintifiE "is, and always has been, an honest, moral, and 
loyal subject of her majesty, Victoria, queen of England, and as 
such has resided for a long time, and now résides, at Toronto, Can.," 
etc. The answer admits the résidence at Toronto, but dénies any 
knowledge or information sufficient to form a belief as to the other 
allégations set forth in said first paragraph. John G. Smith, the 
plaintiff's husband, testifled that he had "lived in Toronto ail his 
life." If so he must hâve been born there, and was therefore a 
British subject. The plaintiff testifled on October 20, 1891, that 
she had been married to John 0. Smith "nearly six years," during 
which time she also resided there. By her marriage, her national 
ity became that of her husband, and the évidence is quite suffi- 
cient to establish the averments of the complaint, especially as 
no objection to its sufficiency was interposed at the trial. 

2. Défendant contends that the court erred in allowing one wit- 
ness to answer the question. "Did you know to whom the article 
[the libel] related when you read it?" and another to answer the 
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question, "Did you know to whom it alluded?" Having unswered 
thèse questions in tlie affirmative, tlie witnesses were botli asljed 
to "state tlie reasons why they linew." Tlie défendant relies on the 
cases of Van Vechten v. Hopkins, 5 Johns. 211, Maynard v. Beards- 
ley, 7 Wend. 560, and Gibson v. Williams, 4 Wend-, 320, in whicli 
it is held tliat in an action for libel a witness should not be al- 
lowed to state liis opinion as to whom he understood the défend- 
ant to mean, but niust be strictly confined to a staiemout of facts, 
from which it is for the jury, under direction of tlie court, to draw 
such inferences as may be warranted. We do not deeni it iieces- 
sary in this case to enter into any extended discussion as to the 
authority of thèse cases, and to what extent, if at ail, a Avitness 
who is not an expert may testify to his opinion or ludî^nicnit, v.hen 
said opinion is coupled with a statement in détail of ihe tacts and 
circumstances upon which he founds it, — an exception from the 
gênerai rule well recognized in certain cases. Insurance (^o. v. 
Lathrop, 111 U. S. 612, 4 Sup. Ct. Eep. 533. In the case at bar, 
although the answer denied that the article complained of was 
published of or concerning the plaintiff, and averi'cd (.bat it referred 
"to some other Mrs. Smith," there was practically no dispute as to 
the identity of the person referred to. No évidence whatever was 
introduced to show that there was any other Mrs. Smith to whom 
the article could apply. It was testified by a witness well ac- 
quainted with the parties, and who had resided in Toronto for 29 
years, that there Avas not in 1890 any person in Toronto, otlier 
than the Edward Eutherford aboA'e mentioned, to whom the ar- 
ticle could relate, or who in any way ansAvered the description 
contained in the article, and that there was not at the time men- 
tioned in Toronto any Mrs. Smith, other than the plaintiff, avIio 
Avas known to be on terms of intimate acquaintance with the said 
Edward Eutherford. To this évidence défendant did not object. 
Irrespective entirely of ail testimony as to the opinions of wit- 
nesses, there was eA'idence, AvhoUy uncontradicted and unques- 
tioned, of facts which abundantly established the identity of plain- 
tiff Avith the Mrs. Smith named in the libel. In the absence of any 
évidence showing the existence of any other Mrs. Smith to whom the 
article might apply, the circumstance that plaintiff Avas the Mrs. 
Smith who early in Juiie went from New York to Toronto with Ed- 
Avard Eutherford was quite suiiicient to warrant the conclusion 
that she was the individual referred to as an eloping wife. In 
tliis view, défendant, upon the trial, seems to hâve concurred, for he 
took no exception to the charge of the court that there was "no 
room for doubt that the plaintiff was the Mrs. Smith to whom the 
defamatory publication referred, and concerning whom the libel 
was uttered by its original autlior," and "that the only question in 
real and actual dispute is the question of damages." If, then, the 
admission of the opinions of the two witnesses above referred to 
was error, it did not préjudice the défendant. Perfectly compétent 
évidence, to which no objection was interposed, so abundantly 
established the affirmative of that issue against the défendant that 
the court waS justified in taking it from the jury, as it practically 
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did, and the objectionable évidence, wMch was confined to tliis issue, 
could not Iiave operated to the defendant's détriment upon their 
minds. 

3. The exceptions argued in defendant's 5th, 8th, 9th, and lOtli 
points may be disposed of in like manner. Tliey ail relate to the 
admission of testimony bearing on the question of identity. If every 
item of testimony thus objected to were thrown ont, there would 
be suffîcient left in the case, in the absence of a scintilla of évidence 
that the article was intended to apply to any one else, to warrant 
a court in instructing the jury that, upon the question of identity, 
the plaintiff had made ont lier case by undisputed testimony. 
Therefore, if ail défendantes objections above enumerated were 
Sound, the admission of the évidence tliey cover bas worked no préj- 
udice. 

4. The défendant also excepted to the admission of testimony 
by the plaintilî as to an arrangement alleged to hâve been made be- 
tween her husband and Mr. Eutherford prier to her starting for 
Xew York, the witness not being présent wlien such arrangement 
was made. This was hearsay, and improperly admitted, but as the 
husband subsequently, of his own knowledge, testifled, without ob- 
jection, to the same arrangement, which is in no way disputed or 
controverted by other proof, we are at a loss to see wherein the 
défendant has been prejudiced by the error complained of. 

5. Défendant further contends that the court erred in excluding 
testimony as to other suits having been brought against other 
newspapers. This objection is unsound. Such évidence was whoUy 
irrelevant and immaterial. It was not even suggested that any other 
suit was ever brought against any one for the libel counted upon in 
the action at bar. That other newspapers, which published similar 
libels, had been i^rosecuted by the plaintiff for their acts, was a mat- 
ter with which neitlier court nor jury had any concem. 

6. Equally unsound is the exception to évidence as to who wrote 
the article complained of. Défendant insists that it was admissible 
to rebut any x>resuniption of malice. It was conceded, however, 
that the article was not prex)ared by the défendant, but came to it 
regularly, in due course of business, from a reputable news agency, 
upon which it was in the habit of relying for accuracy, and that it 
published the article relying upon the source from whence it came; 
and the court charged that those were circumstances which were 
"fairly to be taken in mitigation of the act of the défendant," and 
that the plaintiff had not proved any actual malice or personal ill 
will on the part of the défendant. TJnder thèse circumstances it 
could hâve in no way prejudiced défendant that it was prevented 
from showing the identity of the original liar. 

7. The exception as to the exclusion of évidence as to the préviens 
life of the plaintiff Avas withdrawn upon the argument. 

8. The défendant further contends that there was error in the 
charge to the jury. The law, as laid down by the court, is in sub- 
stantial accord with the opinion of this court in Morning Journal 
Ass'n V. Eutherford, 2 C. C. A. 354, 51 Fed Eep. 513. The particu- 
lar portions of the charge excepted to are thèse : 
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(a) ^'The law, therefore, as It Is frequently sald, Impliës malice." 

This was a perfectly correct statement of the law, and was fol- 
lowed by an equally correct statement of the distinction between 
àctual and implied malice, and of tlie rule of law to be applied, in 
actions for libel, where no actual malice or personal ill wiU is 
shown; and the jury was charged, expressly. that plaintiff had pro- 
duced no évidence to show any personal ill will. ïhe exception is 
therefore unsound. 

. (b) "As in thls case there was no évidence of actual pecuniary loss, she Is 
entitled, unless the évidence in support of mltigation of damage is such as to 
satisfy you that a substantial amount ought not to be given, to such damages 
as she sustained in her feellngs and her réputation by reason of the publica- 
tion of the libelous article." 

(c) "She, a married woman, was charged posltively, hi a sensational nianner, 
and In a somewhat jeerlng manner, vs^ith having eloped -wlth a man, her pre- 
vlous Intimacy wlth whom, it was further said, had been freely spoken of 
in the clty of her résidence." 

(d) "It was a bold, positive, and sensational statement of her disgrâce, as 
a married woman." 

(e) "It: charged an act of the greatest dishonor to a wife, and pne which, 
if true, Is well-nlgh remediless." 

(f) "It was calculated to cause great injury to her réputation," and was a 
"most damaging article." 

We do not understand that défendant contends that thèse ex- 
cerpts from the charge contain any misstatenient of the law. He 
objects to them as being comments on the facts, and calculated 
to préjudice défendant'» case -ç^ith the jury. It is well-settled law 
that a court of the United States, in submitting a case to the jury, 
may express its opinion on the facts. Lovejoy v. II. S., 128 Ù. S. 
171, 9 Slip. et. Eep. 57; U. S. v. Philadelphia & E. R. Co., 123 U. S. 
113, 8 Sup. et. Rep. 77; Simmons v. U. S., 142 U. S. 148, 12 Sup. Ct. 
Kep. 171. That thé comments in this particular case were harsh 
is maiiiféëtly due to the circumstance that the facts in the case 
were what they were. We do not see in the quotations above any 
misstatement as to the contents of the libel, any characterization of 
its terms which its own language did not fuUy warrant, any com- 
ment upon it which was at ail unfair. The trial judge might, if 
he pleasèd, hâve refràined from any comment at ail; but when, 
in his diâcretion, he dëcided to express an opinion as to the libel, 
it is not éaSy to perceive how he could hâve said much less. 

(g) "If ypu tbink that the fact that the article was received, in the ordlnary 
course of , bùs,lness, from a rehable and unusually correct news agency, is suf- 
flcient to excuse the défendant from the duty of investigation, of inquiry, of 
delay, for thë 'éake of accuracy, before'lt publlshed thls most damaging ar- 
ticle, then you will not glve punitive damages." 

(h) "If you thlnk * * * that the défendant was gullty of reprehenslble 
négligence in pubUshing the article wlthout further attempts to verlfy its 
truth, then you are justifled in glving such a reasonable sum in damages as 
shaU be'an, example to deter against similar future négligence." 

Thèse wiere perfectly correct statements of the law, (Morning 
Journal Ass'n v. Eutherford, supra,) and the exceptions taken are 
unsotmd. 
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(1) "As was sald in a simllar case in this court, ItiS; Impossible to arrlTe, 
by any aiitlimetical calculation, at the amount of damages to whicli slae is en- 
titléd on this àccount." 

This also was a truthful statement, and tlie jury being further 
Instructed tliat tliey were to coiupensate for the actual injury 
caused, and that, while the amount was in their control, the amount 
given "should be reasonable, and should be just," defendant's ex- 
ception is clearly unsound. 

9. It is further contended that the court erred in refusing to 
charge defendant's 2d, 3d, 4th, oth, 8th, lOth, and llth requests. 
Thèse may be briefly disposed of : 

"Second. Tliere is no proof in this case of any publication of ttie article com- 
plained of in tlie city of Toronto, Can., tlie home of the plaintifC. 

"Tliinl. TUe fact that there is no proof of publication of tlie libel at tlie 
home and résidence of the plaintifC should be taken into considération in the 
tixing of damages." 

The court did iustruct the jury that "the article ♦ ♦ ♦ was 
not published in Toronto, and, so far as it is known, there are no 
people in Toronto who habitually take the paper, and it is not dis- 
played upon the news stands." Why, when the court charged upon 
the question of publication in Toronto more strongly in favor of de- 
fendant than the language of its request asked, counsel neverthe- 
less excepted, and présents such exception hère as a ground for 
reversai, is a mystery whiclt his brief does not elucidate. The fact 
of nonpublication in Toronto was enumerated in the charge with the 
other facts which were laid before the jury as bearing upon the 
question of the measure of plaintiiï's damages. That is ail the 
défendant was entitled to. 

"Fourth. The only persons who hâve read the article in question, according 
to the testimony of the plaintiff's witnesses, hâve been pereons who are in- 
timate friends of the plaintiff, and knew that the charge in said article con- 
tained was not true." 

In Tiew of the testimony brought out on the cross-examination 
of the witness Thwaite, it would hâve been error for the court to 
hâve charged in the language of this request. 

"Slfth. There bas been no évidence in this case tendtng to show any actual 
damage to the plaintiff! by the publication of the alleged libel." 

The court charged that there "was no évidence of actual pecun- 
iary loss." The défendant was not entitled to a charge in the lan- 
guage of the request. When publication of an article libelous per 
se is proved, and the falsity of its statements shov/n, the law pré- 
sumes an injury to réputation and feelings, which is actual damage, 
even though no spécial damage be shown. Bergmann v. Jones, 
94 N. Y. 51. 

"Eighth. It appears from the uncontradioted évidence that the article com- 
plained of was received by the Evening Sun from the United Press, a news 
agency in good standing, which supplies newspapers with items of news, and 
which regnlarly supplies the Evening Sun with such items, and that the Even- 
ing Sun published the article in question, relying on its autlienticity, and the 
crédit to which it was entitled, coming from such a source, and thèse circum- 
stances should fairly be taken in mltigation." 
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' The court substantially so charged. 

'"ïenth. Tlie gênerai conduct of the public press has nothing to flo wltli thia 
case. 

"Heventh. Whether a newspaper is puiblished by a corporation or an iu- 
diyidual, It matters not." 

Thèse ahstract propositions are correctly stated, but there is 
nothing in the record to show that such instructions were so mate- 
rial to a proper considération of the case by the jury as to make 
iterror in the court to décline to charge them. 

10. There is nothing to show that the verdict was, as défendant 
contends, the "resuit of passion and préjudice." When the proper 
rule for the computation of damages has been given to tlie jury, 
a verdict cannot be set aside as excessive, in the fédéral courts, 
upon a writ of error. Eailroad Co. v. Winter's Adni'r, 143 U. S. 
60, 12 Sup. et. Kep. 356; Hogg v. Emerson, 11 How. 587. Nor is 
a décision upon a motion for a new trial the subject of review in a 
fédéral' appellate court. Laber v. Cooper, 7 Wall. 565; Eailway 
Co. V. Hecli, 102 U. S. 120. The defendant's 18th, 19th, 21st, and 
22d assignments of error are therefore unsound. 

The judgment of the circuit court is afflrmed. 



HTJDSON V. CHARI.ESTON, C. & C. R. CO. 
(Cii-cnit Court, W. D. North Carolina. Marcli 4, 1893.) 

1. Masthr and Sbrtant — Nkglioekcb — Dtïpectivb Appi>tances. 

lu an action by a railroad employé for injuries re&ulting from liis being 
run over by defendant's engine, plaintilï is entitled to recover wbere it is 
shown tliat tlie valves of the engine wei'e leaky, and aUowed steam to 
aocumidate in the cylinder and move tlie eng-iue in spite of tliose in cbarge 
of it, which defect was known, or shoiild liave been known, to défendant. 

3. Same— Fellow Servant. 

But if such inovement was caused by tlie flreman in charge of tlie en- 
gine not defective there can be no recovery, for he was the fellow serv- 
ant of plaintifï, in any vlew of the évidence, which was conflicting as to 
whether plaintifC was a baggage man, car coupler, or switch tender. 

3. Samb — Vice Principal. 

"SWiere the conductor ot the train that caused the accident had ordered 
plaintlfi: to open a switch, and eut ofC a flat car from the train and place 
it on a side track, he had a right to présume that bis orders had been 
obeyed, and that plaintifC was in a position to unoouple the cars safely; 
and hence his subseçiuent order to the engineer to "ease up on the pin" 
by a forward motion of the engine, so that the car mlght be uncoupled, 
was not négligence, though such forward motion was what injured plain- 
tifC. 

4. Same— CONTHiBUTORY Négligence. 

When plaintifC had long been accustomed. In the course of his employ- 
ment, to couple and uncouple cars and tend swtohes witliout objection 
from his superior offlcers, it was not contributory négligence for him to 
undertake to imcouple the cars on this occasion, exchanging duties wlth 
his mate, who had tieen ordered by the conductor to uncouple the cars. 
G. Same. 

Should the évidence show that plaintifï himself gave the signal that 
brought the train upon him, he was gullty of contributory négligence, and 
could not recover. 
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At Law. Action by H. T. Hudson against the Charleston, Cin- 
cinnati & Chicago KaUroad Company for personal injuries. As to 
the nature and extent of plaintifl's employment the évidence was in 
conflict. Some évidence tended to show that he acted as baggage 
master, car coupler, switch tender, etc. The évidence; was also in 
conflict as to whether the forward motion of the engine which 
injured phiintiff was due to the accumulation of the steam in its 
cylinder by reason of leaky valves, or whether it was niade by 
tiiose in charge of the engine, voluntarily, or in response to signais 
from the conductor or from plaintiff himself. 

F. 1. Osborne and Jones & Tillett, for plaintiff. 
P. D. Walker and Gr. P. Bason, for défendant. 

DICK, District Judge, (charging jury.) The cause of action 
in this case originated in the state of South Carolina. As the 
action is of a transitory cliaracter, it was rightfully brought by the 
plaintiff in a court of this state in the county of his résidence. 
TJnder the provisions of the act of congress of March 3, 1887, cor- 
rected by the act of August 13, 1888, the défendant filed a pétition 
to hâve the cause removed to this court on the ground of "local 
préjudice." This court, being of opinion that the suificient alléga- 
tions of the pétition were sustained by the proofs oflered, ordered 
a removal as prayed for. 

I can well conceive that an individual nonresident défendant may 
Lave some grounds to apprehend the existence of local préjudices 
against him, in an action brought in a state court in a county wliere 
a plaintiff résides, who has, by reason of family, social, and busi- 
ness relations and connections, acquired considérable influence, but 
I know of no just or reasonable gênerai cause for local préjudices 
against a railroad corporation doing business in the county wliere a 
suit is brought. Eailroad corporations are in many respects public 
institutions, and confer almost inestimable beneflts upon ail sec- 
tions of the country. Thev hâve their tracks and station houses 
in nearly every county and state in the nation. They are b(>nef- 
icent and powerful agents in the progress of civilization, advancing 
state and national power, pros[)erity, and greatness, and materially 
contributing to individual comfort, convenience, enjoyment, im- 
provement, and wealtli in ail the dex)artments of domestic, social, 
and business life. That such préjudices do exist is clearly mani- 
fested by the numerous cases in which such corporations hâve flled 
pétitions in fédéral courts, making such allégations, for the purpose 
of obtaining judicial orders of removal from state courts. 

I can easily understand how local i)rejudices may hâve concentra- 
tion and power in the narrow limits of a county where local causes 
exist, and where jurors are neighbors, and frequently meet in social 
and business intercourse, but I am snrprised that such préjudices 
seem to prevail in ail commuuiti(;s. Thèse railroad companies are 
not apprehensive that the judges in the state courts will do them 
Avrong and injustice in the administration of the law, but they 
fear the action of local jurors, who are more accessible to the 
passions and préjudices excited and ai)plied by immédiate surround- 
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ing influences. Thèse companies, therèfore, anxiously désire their 
causes to be tried before jurors in the fédéral courts, wlio are sum- 
moned from a larger extent o£ territory, and who are usually tlie 
most intelligent and upright citizens and business men in their 
communities. Under thèse circumstances I feel that an imperative 
officiai obligation rests upon me to instruct you that it is your 
swom, solemn, and légal duty to guard yourselves against any 
influences other tlian those legitimately produced by the testimouy 
in this case, and to divest your minds of ail kinds of préjudices, 
if any such are entertained by you. The défendant company is 
entitled in this court to the same rights as the plaintiff; no more 
and no less. It would be entitled to such equal rights in any court 
of justice. I am aware that s;^Tnpatliy for human injury and suffer- 
ing is a natural sentiment, and usually commendable, but it should 
not improperly influence the action of a jury in the discharge of a 
solemn légal duty. You muât patiently hear and consider the tes- 
timony, you must deliberately weigh its force and effect, and then 
détermine the prépondérance with the same impartiality that you 
would do if the controversy was between two of your fellow citizens. 

I hâve the légal right to express to you my views of the évidence, 
but on this trial I will observe the laws of this state, and leave 
you to consider and détermine ail the matters of fact involved in 
the issues submitted to you for trial. On you alone rests the re- 
sponsibility of determining the facts, and, if the facts found by you 
justify, you can assess just compensatory damages for the injuries 
sustained by the plaintifl; but I deem it proper to advise you that 
the court can set aside your verdict, and grant a new trial, if the 
damages are unreasonably excessive. 

I will now proceed to perform my spécial duty in announcing the 
principles of law which I think are applicable to the issues of fact 
before you for trial. As I désire to be fuUy and clearly under- 
stood by you, and to hâve my views of the law expressed with cer- 
tainty and accuracy, so that tiiey may be reviewed and reversed 
in an appellate court, if erroneous, I hâve deemed it proper to reduce 
to writing and to read to you my insti-uctions on this subject. 
Some of tiie issues submitted hâve been withdrawn, or the answers 
to be returned are agreed upon by counsel. 

First and second issues. Before you can answer "Yes" to the first 
and second issues you must become satisfled by a prépondérance of 
the évidence that the engine of the défendant that caused the injury 
complained of was seriously defective, and such defect was the ac- 
tive and moving cause of the injury; that is, that such defect pro- 
duced the self movement by reason of force accumulated by the 
leakage of steam through the defective valves, or put it ont of the 
power of the fireman in charge to control the engine to prevent the 
injury to the plaintiff. If the engine was in good order, and the in- 
jury was caused by the act of the flreman, who had charge of the 
engine, then the plaintiff cannot recover, as the injury resulted 
from the act of a fellow servant; but if you flnd that tlie defective 
engine was the active and proximate cause of the injury, and that 
the défendant had opportunity, through its superintending offlcers, 
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to obtain knowledge of such. defect, then th.e plaintiff is entitled to 
recover sueh damages as jou, from tke évidence, see proper to 
assess. 

Fourth issue. Before you can properly consider the question 
as to the négligence of tlie conductor of defendant's train of 
cars, you must be satisfled from the évidence that the manager of 
the engine saw and obeyed the signal of the conductor for the for- 
ward movement of the engine, to "ease up" on the pin that coupled 
the flat car of brick with the train. If you become satisfled from 
the évidence that the manager of the engine saw and obeyed said 
signal, then I charge you that there was no négligence on the part 
of the conductor in gi^ing the signal, — if you believe his tesximony, 
— for he had given his instructions to his subordinates, the plain- 
tiff and Eamseur, to open the switch, and eut ofl the flat car of 
brick and place same on side track. The conductor in supervising his 
train saw that a forvvard movement of the engine was necessary to 
ease up on the pin, and he had a right to présume that his sub- 
ordinates had obeyed his orders, and were in position to safely and 
properly uncouple the cars as directed. 

Seventh issue. If you become satisfled from a prépondérance of 
the évidence that the plaintiff was required, by the terms of his 
contract of employment, by the défendant, to couple and uncouple 
cars when necessary, or when ordered to do so by the conductor; 
that the plaintiff and witness Eamseur had often worked as fellow 
servants in the same gênerai Une of employment in opening switches 
and coupling and uncoupling cars, and no dissatisfaction had been 
expressed by superior olïicers, — then I charge you that the mère 
fact that plaintiff exchanged employment with Eamseur, and 
undertook to uncouple the car on this occasion when the injui-y 
was sustained, he was not guilty of contributory négligence, even 
though he disobeyed the express order of the conductor. He cer- 
tainly was not guilty of contributory négligence if he was, accord- 
ing to his testimony, in the Une of his duty, and was obeying the 
command of the conductor. 

As to the manner and methods of coupling and uncoupling cars, 
the évidence tends to show that there is no certain and fixed man- 
ner and method of doing such work, but that persons discharging 
such imposed duties are usually governed by the circumstances of 
the occasion, and the place where the cars are stopned. Long ex- 
périence has shown that attempts to get on a moving train, or to 
couple and uncouple such moving train, are very dangerous, and any 
person injured in such hazardous attempt negligently contrib- 
utes to his own injury. It is well known that the management 
of moving railroad trains is hazardous, and ail persons who engage 
in such employment assume the ordinary incidental risks arising 
from accident and the unskillful acts of their fellow servants. 

Eighth issue. You assess the damages. The judge has notliing 
to do with this issue, except to see that excessive damages are not 
assessed. 

In reply to an instruction requested by counsel of plaintiff at close 
of charge. If you believe the testimony of the witness Wright that 
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plaintiflf gave the signal that brought the car upon liim, tlieii I 
éKar^è' you that plaintifE was guilty of contributory négligence, and 
cannot recover. 

At the close of the charge the court asked counsel if they désir ed 
any fufther instructions or any modification of instructions given. 
Counsel of défendant replied that they had handed to the court, 
at the close of the évidence, written instructions which they wished 
to be given, and urged the same in their arguments, and had no 
other instructions to request. The jury then retired, and, after 
several hours délibération, returned a verdict for |4,333.33^. The 
court supposed that the jury had rendered a compromise verdict, 
and on inquiry ascertained such to be the fact. The court then 
remarked to counsel of plaintiff that, unless they agreed to a ver- 
dict assessing damages at |1,500, the verdict would be set aside, 
and a new trial granted. Upon the consent of counsel of plaintifE 
the jury returned a verdict for the damages indicated by tlie court. 
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(Circuit Cîourt, W. D. Nortli Carollna. Mardi 7, 1893.) 

1. BiLii OF Exceptions— Incorporation dp Testimony— When Ali.owed. 

In an action at law, in whlch a verdict lias heen rendered for plaintifC 
on évidence introduced by botti parties, défendant cannot liave the oral 
testlmonj' incorporated in a bill of exceptions, wlien it was not reduced to 
wrlting at tlie time, under tlie direction of tlie court, and wlien ttiorc was 
no agreement about it by the parties. 

3. Same— Review— WiTNEssES. 

A rullng by the court that plaintiiï, by calling to the stand a witness 
wlio had been summoned, swom, and tendored by défendant to plaintiiï 
at the close of defendant's évidence, did not thereby make the witness 
his own witness, so as toprecludehim from exerclsing the libéral privilèges 
of cross-examination, or from impeaching the credibility of sucii witness, 
is subject to l'evlew; and défendant Is entitled to hâve his exceptions 
thereto, duly noted at the time, Incorporated in the bill of exceptions. 

3. Same — Rbquestbd Instructions — Waivek. 

A party der.iring to avail himself of alleged error in the refusai of a 
fédéral court to give a spécial charge, by having the same Incorporated 
in a bill of exceptions, must dlstinctiy call the attention of the court to 
the matter, ajid ask the cliarge; find if, after liavlng given the gênerai 
charge, the court asks counsel if they hâve any other instructions to be 
.given, and counsel do uot specifically call attention to the omission of cer- 
tain spécial charges previously handed to the court, such spécial charges 
are waived, and cannot be incorporated in a bill of exceptions. 

4. Appeal — Review — Objections Waived. 

Alleged error in the refusai of the court to give a peremptory instruction 
for défendant at the close of plalntlff's évidence is waived, if défendant 
thereafter offers évidence, and goes to the jury on the issues, 

At Law. Action by H. T. Hudson against the Gharleston, Cin- 
cinnati & Chicago Eailroad Company to recover damages for per- 
sonal injuries. The plaintiiï obtained a verdict and judgment, and 
the défendant tendered a bill of exceptions to be signed. Opinion 
by the judge, giving reasons for refusing to sign the same. 
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P. D. Walker and Gr, F. Bason, for défendant. 

DICK, District Judge. After carefuUy reading and considering 
th,e bill of exceptions tendered by P. D. Walker and Gr. F. Bason, 
counsel of défendant, I décline to sign the same. I deem it proper, 
and respectful to counsel, to reduce to writing my recollections of 
the occurrences of the trial and the rulings of the court. 

In the course of the trial, when the plaintiff closed his case, 
at the request of tlie counsel of défendant, eoncurred in by counsel 
of plaintitf, the jury were directed to retire from the court rooni. 
After the retirement of the jury the counsel moved the court to in- 
struct the jury, when they returned, "that there was no sufHcient 
évidence to warrant a verdict for the plaintiff, and a verdict should 
be returned in favor of défendant." This motion was fuUy argued 
by counsel on both sides. The court said "that there was some évi- 
dence to sustain the claim of the plaintiff, and the jury must pass 
upon the weight and sufiEiciency of the évidence, and détermine the 
question whether the plaintiff was entitled to a verdict, and, if he 
was so entitled, then they must assess the amount of damages sus- 
tained by him." This ruling was excepted to, and the court di- 
rected counsel to note their exception, and the same would be al- 
lowed in a bill of exceptions, or would be considered on a motion 
for a new trial. 

At that time tlie court was clearly of opinion, which was not 
expressed, that the évidence of plaintiff so far tended to show 
gross négligence on the part of the conductor of the defendant's 
train of cars that caused the injury to the plaintiff, and also so 
far tended to show that the engine was seriously defective, — and 
such defects were, and for some time had been, known to the officers 
and agents of défendant, — as to warrant a verdict for the plain- 
tiff upon the issues in whick thèse quesiions were involved. No 
request was made to reduce the testimony of plaintiff to writing, 
so that the same might be put in a bill of exceptions, and there was 
no agreement of parties as to the ultimate facts to be deduced 
from the paroi testimony. The jury then returned to the box, and 
the trial proce(;ded, and évidence was intrôduced on tlie part of 
the défendant which tended to contradict and to modify the évidence 
of plaintiff. 

When the évidence on the part of the défendant was closed, sev- 
eral witnesses who had been summoned by défendant were called, 
sworn, and tendered by défendant to the plaintiff. The plaintiff' 
called one of said witnesses upon tiie stand. The counso;! of de- 
fendant insisted that by so doing the witness became the witness of 
the plaintiff, and, as such, the plaintiff ouglit not to be allowed in 
any way to discrédit such witness, or hâve tlie libéral privilèges 
usual in cross-examination. After hearing argument the court 
was of opinion that the witness should be regarded as the witness of 
défendant, as when the witness was thus summoned, swot-ri, and 
tendered, the défendant was entitled to hâve the fées of said witriiiss 
taxed, as its witness, against the plaintiff, in costs, if judg- 
ment should be in favor of défendant, and the plaintiff, by 
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accepting the witness "brouglit into court, sworn, and tendered by 
défendant, did not impliedly vouch. as to good character and cred- 
ibility. The court, being of opinion that questions as to the cross- 
examination of witnesses, as to ail matters pertinent to the issues 
on trial, were largely within its légal discrétion, and as the witness 
(employé) of the, adverse party might well be presumed to be un- 
favorable to the party examining him, allowed the coaasel of plain- 
tiff the usual privilèges of cross-examination. To this ruling the 
eonnsel exceptèd, and were directed by the court to note the excep- 
tion. 

The plalntiff examlnéd a witness, named Wright, who had been 
summoned, sworn, and tendered by the défendant, and was fireman 
la charge of the engine at the time the injury to plaintiff occurred. 
Soon : after such examination was concluded, the plaintiff called 
another witness to shoV, and did show, déclarations made by said 
Wright that tended to contradict the testunony given by Wright 
when on examination by plaintiff; the court, still being of opinion 
that Wright was the witness of défendant, conceding error in the 
ruling, if the witness was, in law, the witness of the plaintiff. To 
the ruling of the court, admitting such contradictory testimony, 
the cbunsel exceptèd, and were directed by the court to note such 
exception. 

The bill of exceptions tendered in this case correctly sets forth 
the facts, — that at the close of the évidence the counsel of défend- 
ant submitted, in writing, certain instructions, and prayed that 
they be given to the jury. Thèse instructions are 29 in number, 
and accompany the bill of exceptions tendered. In my charge to 
the jury, I reduced to writing, and read to the jury, my views as 
to the questions of law and fact which I regarded as applicable 
to the issues on trial, and arising out of the testimony, stating at 
the time that I wished my views upon thèse questions to be ex- 
pressed with certainty and accuracy. At the close of the charge I 
asked the counsel on both sides if they desired any other instructions, 
or any modification of instructions given. The counsel of plain- 
tiff asked an instruction upon one question which I had failed to 
refer to in the charge. My answer was reduced to writing, and 
read to the jury. The counsel of défendant replied that they had 
submitted in writing, and urged in the argument, ail the instructions 
that they desired to be given. None of thèse instructions were 
specifically called to the attention of the court, otherwise than as 
above stated, and I said nothing further on the subject. I did not 
expressly refuse to give such instructions, but I failed to respQud 
eeriatim to the numerous instructions, as I believed that my charge 
to the jury included ail questions of law and fact involved in the 
issues submitted to the jury. I had in a previous part of the trial, 
as above stated, refused the motion of counsel of défendant, "that 
there was no sufficient évidence to warrant a verdict for the plain- 
tiff, and a verdict should be returned in favor of défendant." In 
my charge to the jury, I did not repeat my reply to the motion, as 
heretofore stated. If such instruction had been specifically called 
to my attention by the counsel at the close of the charge, it would 
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have been promptly refu 3d, as before; but I cannot perceive what 
wrong was done to défendant by my failure to give an instruction 
wbich was adverse to its views of the évidence. Wlien the jury 
rendered wliat I regarded as a compromise verdict, assessing ex- 
cessive damages, I at once remarked to counsel of plaintiff that, 
unless they would agrée tliat the verdict miglit be reduced to rea- 
sonable damages, I would set aside tke verdict and grant a new 
trial. The counsel accepted the proposition of the court, and the 
jury returned a verdict in accordance therewith. 

I will now présent some of my objections to the bill of exceptions 
tendered, and my reasons for declining to sign the same. 

This biU of exceptions purports to set forth the paroi évidence 
in the case, which is not usually allowable in appellate proceedings 
by writ of error; for, as to any error in relation to facts, a writ 
of en'or is not the proper remedy. An appellate court cannot prop- 
erly be called to pass upon the credibility or suiHciency of paroV 
évidence, when there is conflict, in an action at law. Parties to an 
action at law have a constitutional right to have issues of fact de- 
termined by a jury. Questions as to the credibility or sufficiency 
of paroi évidence cannot be presented in an appellate court as 
they were presented to a jury in a trial court. ïhese questions 
are not entirely dépendent upon what a witness says, but his ap- 
pearance and conduct upon the stand, his relations and connec- 
tions with the parties, and other attendant circumstances, often prop- 
erly and strongly influence a jury in deterniining the weight of his 
testimony. Under the act of March 3, 186-5, parties to an action 
at law" may, by consent in writing, waive a jury, and have issues 
of fact tried and found by a judge, and his gênerai or spécial find- 
ings of fact have the force and effect of a verdict. Issues of fiict, 
dépendent on paroi évidence, must be ascei'tained and niade cerruin 
in the court of original jurisdiction before the judgment can bt; rc- 
viewed by a court of error. There is great différence, in an a])- 
pellate court, between évidence of facts, and positive facts thera- 
selves, as agreed upon by the parties, or found by some method 
provided by law. When facts are legally found, or are agv(>ed 
upon by the parties, an appellate court may in some cases détermine 
the question of law, whether such ascertained facts are sufiicieiil' 
to warrant a judgment. When matters of fact, in an action at 
law, are dépendent upon the credibility or sufficiency of paroi évi- 
dence, they are only cognizable by a jurv, unless the parties waive 
such constitutional right. Questions respecting the admission or 
exclusion of évidence on the ground of competency are entirely 
différent from those which respect its credibility or sufficiency. 
The admission or exclusion of évidence is matter of law, and a state- 
ment of so much of the testimony as may be necessaiy to show the 
correctness or error of the rulings of the inferior court are properly 
allowable in a. bill of exceptions. But bills of exceptions which re- 
cite the entire évidence in the trial court, with a view to have its 
credibility or sufficiency passed upon by an appellate court, are 
strongly condemned by the United States suprême court; and such 
court regards it as a duty of a judge of an inferior court to with- 
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hold his approval. Lincoln v. Claflin, 7 Wall. 132; Génères v. 
Oampbell, H Wall. lî)3. In the case of Herbert v. Butler, 97 U. S. 
319, the bill of exceptions setting fortli the évidence was entertained, 
as it was "a case and exceptions" concurred in by both parties ; and 
the évidence thus agreed upon was considered as to its suiBciency 
to warrant the flnding of facts, and the action of the judge in not 
submitting the case to the jury. In my opinion the ruling of the 
suprême court would hâve been différent if the judge had submitted 
the case to the jurj^, and they had found a verdict for plaintiff, anrj 
the défendant had moved to set aside the verdict upon the grou'n' 
that the évidence was not sufflcient to warrant the verdict. The 
bUl of exceptions before me recites only a condensed abs tract of 
the paroi évidence, not made on the trial under the direction of 
the court, and its correctness is not conceded by the counsel of 
plaintiff. I kept no full and accurate notes of the testimony, and 
if I were now to sign such abstract, and order the same to be sent 
up to the appellate court, my action would not be approved, and 
such récital of évidence would be treated as a nuUity. Génères v. 
Bonnemer, 7 Wall. 564. 

The nature of bills of exceptions, and the extent and character 
of the évidence that may be put in the record, and as to how far 
an appellate court will entertain and pass upon e\àdence or facts 
legally found, are clearly pointed ont in many décisions of the su- 
prême court. Graham v. Bayne, 18 How. 60; Guild v. Frontin, 18 
How. 135; Suydam v. Williamson, 20 How. 427; Campbell v. Boy- 
rean, 21 How. 223; Norris v. Jackson, 9 Wall. 125; Flanders v. 
Tweed, 9 Wall. 425; Martinton v. Fairbanks, 112 U. S. 670, 5 Sup. 
et. Eep. 321. In a récent case (Eailway Co. v. Winter, 143 U. S. 
60--75, 12 Sup. Ot. Eep. 356) the court says in afflrmance of a pre- 
vious décision: 

"It may be that If we were to usurp the ftuictions of the jurj', and dé- 
termine the weight to be given to the évidence, wo might arrive at a différent 
conclusion. But that is not our province, on a writ of error. In such a case 
we are confined to the considération of exceptions taken at the tiinl, to tlie 
admission or rejection of évidence, and to the charge of tlie court, and its re- 
fusai to charge. We hâve no concem wlth questions of lact, or to tlie we'ght 
to be given to évidence which was properly admltted." 

I readily concède the principle of law insisted upon by counsel 
of défendant, as it is well established in the courts of this state, of the 
United Sta,tes, and in England, — that in the trial of civil cases at law 
there is a preliminary question of law for the judge, "not whether 
there is literally no évidence, but whether there is any upon which 
a jury can properly proceed to flnd a verdict for the party producing 
it, upon whom the onus of proof is imposed." Bowditch v. Boston, 
101 U. S. 16. A party has a right to call on a judge for an in- 
struction to the jury which will show his opinion on such prelim- 
inary question of law, and if the instruction is refused he may note 
an exception, and hâve the matter reviewed in a court of error. 
In such case fhe question of law involved is dépendent upon the 
évidence, and the entire évidence must be set ont iu; the bill of 
exceptions that goes up with the record to the appellate court. If 
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tlie évidence is documentary, or tlie parties agrée upon a statenient, 
tlie appellate court will hâve no difflculty in reviewinjf the judg- 
ment of the court below. In this state there is no difflculty in pre- 
senting the évidence to the suprême court. Under the provision 
of the Code of Xorth Carolina (section 550) an appeal on the trial 
and détermination of the cause in the inferior court carries the 
^vhole case to the suprême court for review, and such court has 
))lenary jurisdiction to reverse, alBrm, or modify the judgment The 
appeliant malces out a concise statement of the case, and the in- 
structions of the judge. It is handed to tlie appellee, and if he «joes 
uot concur in the same the judge appoints a day, and notifies the 
parties of his readiness to hear them, and then he settles the case, 
and sends the same to the suprême court. Tlie provisions of the 
Oode must be strictly coniplied with in thèse proceedings, and the 
case thus sent up is regarded by the suprême court, as nearlv as 
can be, in the light of a Mil of exceptions for specified errors of law 
or fact, and no exceptions are considered unless they were made in 
the court below, and so appear of record. 

In regard to motions for a new trial and bill of exceptions, the 
courts of the United States are independent of any statute or prac- 
tice prevailing in the courts of the state in which the trial is had. 
There is a clear distinction, always observed, between a writ of 
error and an appeal, as methods of review in an appellate court. A 
writ of error is of common-law origin, and strictly removes nothing 
but questions of law apparent on the record. Where questions of 
law are dépendent upon the ultimate facts of the case, they must 
be found and made certain in some Légal way in the court below, 
from the évidence, and be entered on the record, as an a])pellate 
court has np concern about unascertained matters of fact, or the 
credibility or sufficiency of évidence properly admitted. When 
questions of law are peculiarly dépendent upon tlie nature of the 
évidence, as in cases where évidence is admitted or rejected on the 
?round of relevancy or competency, or when tlie court is asked for 
instructions as to the sufficiency of évidence to warrant a verdict, 
the évidence must be included in the record under the sanction of the 
court; for the appellate court has no other means of determining the 
question of law presented, as to the correctness of the ruling in the 
court below. If the flrst instruction asked in this case by the 
défendant at the close of the évidence of the plaintiff, as to the 
sufficiency of such évidence to warrant a verdict for plaintiff, had heen 
peremptory, and the défendant had closed its case, there would hâve 
been no difflculty in putting the évidence of the plaintiff in the 
record; and the question of law arising from the refusai of the 
court to give such instruction would hâve been fully and fairly pre- 
sented in a bill of exceptions. The witnesses of the plaintiiï 
were unimpeached and uncontradicted, and what they testifled 
might hâve heen regarded as conclusive on the points of failure or 
sufficiency of proof to warrant a verdict. The refusai of the court 
to give this instruction cannot now be assigned as error, because the 
défendant had not rested its case, but afterwards went on, and 
introduced évidence in its own behalf. Insurance Co. v. Crandal, 
v.65îMio.2 — n 
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120 U. S. 527, 7 Sup. Ot. Eep. 685; Eobertson v. Perkins, 129 U. S. 
233, 9 Sup. et. Eep. 279. 

The motion for instructions when the plaintiff had closed his évi- 
dence embraced ail the iSsties before the jury, including the one 
relating to the defective engine. The répétition of the instruction 
as to the alleged defective engine after the évidence of défendant 
had been introduced, showing much conflict with that of plaintiff, 
was, in effect, asking the court to pass upon the weight and pré- 
pondérance of paroi évidence, which is a niatter properly cognizable 
only by a jury in an action at law. The failure or refusai of the 
court to give such instruction was^ by implication, at least, an 
answer to the motion, as it tended to show that the court was of 
opinion that there was suflQcient paroi évidence to be submitted to 
the jury upon the issues of fact before them. Such implication is 
especially strong in a case in a fédéral court, where a judge has such 
clearly-deflned power and duty in directing a jury as to the verdict 
which should be rendered on the évidence. In the case of Pleas- 
ants V. Fant, 22 Wall. 116-120, the court clearly intimâtes that the 
action of a judge in submitting a case to the jury would not be 
regarded as error, when the testimony was doubtful and conflictins, 
and the jury, by their verdict, had passed upon and determined the 
suiHciency of the évidence. The défendant did not rest its case 
solely upon the question of law arising upon the refusai of the court 
to give the instruction as to the insufflciency of the évidence to 
warrant a verdict for the plaintiff, but, in its long séries of in- 
structions, prayed the court for instructions upon other points upon 
which it relied for défense, and thereby seemingly waived the ques- 
tion of law as to its right to a verdict upon the primary instruc- 
tion requested. Insurance Co. v. TJnsell, 144 U. S. 439, 12 Sup. Ct. 
Hep. 671; Alexandria v. Stabler, 50 Fed. Eep. 689. I am strongly 
inclined to the opinion that when a défendant, at the close of the 
évidence of the plaintiff, or at the close of the évidence on both 
sides of the case, aslcs the court to instruct the jury that there is not 
sufiScient évidence to warrant a verdict for the plaintiff, his request 
should be single and jjeremptory, and he should rely confldently and 
solely upon this preliminary question of law as affording hini entire 
défense; and, if the court shoiild refuse to give such instruction, 
he should seek his remedy for the déniai of such légal right in a court 
of error, where the entire évidence would appear of record, or could 
be brought up by writ of certiorari. If a défendant takes his chances 
before a jury upon évidence which he has introduced in défense, it 
may be that an appellate court would not long or favorably consider 
a bill of exceptions which included the entire évidence on both sides, 
: — ^that required the court to weigh conflicting testimony, and déter- 
mine the prépondérance, before it could ascertain the matters of fact 
to which légal principles were to be applied. 

The instructions of défendant consisted of a séries, 29 in number, 
and the court failed to respond to ail, seriatim; but the attention of 
the court was not, at the close of the charge, called to any one or 
more of such séries, although the counsel of défendant were invited 
by the court to do so, if desired. I feel sure that under such circum- 
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stances the failure of the court in this respect would not be regarded 
in an appellate court as error, evejx if some of such instructions 
ougkt to hâve been given. Anthony t. Bailroad Co., 132 U. S. 172, 
10 Sup. et. Eep. 53; Insurance Co. v. Smith, 124 U. S. 405-426, 8 
Sup. et. Eep. 534; Moulor v. Insurance Co., 111 U. S. 335, 4 Sup. Ct. 
*Rep. 466. I candidly concède that the instructions were presented in 
apt time, in due form, and with very intelligible directness, and they 
were considered by the court during the argument with a view to the 
charge to be given to the jury; but I insist that, if I failed to respond 
to any one or more of the instructions which the counsel deemed as 
material and essential points in their case, they should hâve called 
my attention to the omission, and specially asked spécifie instruc- 
tions. "It is too late, certainly after verdict, to raise the objec- 
tion that the judge did not charge upon a particular aspect of the 
case." Boon v. Murphy, 108 N. C. 187, 12 S. E. Eep. 1032; Posey v. 
Patton, 109 N. C. 455, 14 S. E. Eep. 64. 

After careful considération of ail the instructions requested, I 
am of opinion (1) that défendant is entitled to hâve included in a 
biU of exceptions its objections made during the progress of the trial, 
and duly noted, as to the rulings of the court in référence to the 
witnesses who vere summoned, sworn, and tendered by défendant to 
plaintiff, and who, with leave of the court, were cross-examined by 
plaintiff, and were afterwards contradicted by other witnesses of the 
plaintiff; (2) that défendant is not entitled to hâve included in a 
bill of exceptions the paroi évidence on the trial, as it was not re- 
duced to writing at the time under the direction of the court, and 
tliere was no agreement of the parties about the matter ; (3) that de- 
fendant is not entitled to hâve included in a bill of exceptions a gên- 
erai or spécial objection that the court failed to respond to any or ail 
of its séries of instructions, as at the close of the charge the atten- 
tion of the court was not called to any omission as to any one or 
more of said séries, and spécifie instructions requested. 

I hâve, in open court, caused an order to be entered of record, al- 
lowing the défendant further time during the continuance of this 
term, which expires on the first Monday of April next, to prépare and 
tender such other biU of exceptions as wUl be approved.by the court, 
as above indicated. 
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(Circuit Court, D. Indiana. April 17, 1893.) 

No, 8,701. 

Fellow Skrvants — Vice Principai, — Liabtlitt of Empi^oyeh. 

If an employé Is injured by reason of tho négligence of tlio foreman or 
superintendent in charge of the work, lie can only recover against the 
employer when the foreman or supeilnttindent was négligent in porf onnlug 
duties which the law imposes on the master personally, and cannot recover 
if the foreman or superintendent was merely négligent in the performance 
of such work as properly pertains to a servant; as, for Instance, in pound- 
ing and prytag upon a rock in a stone quarry. 
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At Law. Action by Lentwick Stockmeyer agaîiist David Rœd 
for damages for personal injuries sustained by tlie plaintiff while 
in the defendant's employment. Heard on demurrer to the com- 
plaint. Sustained. 

Keitb & Taylor, for plaintiff. • 

Dunn & Alexander, for défendant. 

BAKER, District Judge. The sole question in this case is raised 
Dy the defendant's demurrer, which allèges that the complaint does 
not state facts sufflcient to constitute a cause of action. The 
material facts alleged in the complaint are that the défendant 
on and before, as well as after, May 6, 1892, was the owner of and 
actively operating a certain stone quarry and stone sawmill at and 
near Reed's station, in Lawrence county, Ind., for the purpose of 
quarrying, turning, cutting, sawing, and shipping limestone, and in 
the opération of said quarry and mill employed a large number of 
men. That défendant is likewise the owner of large quarries and 
mills in Monroe county, Ind. That he is a résident of Chicago, 111., 
and is seldom présent at his quarries and mills in Lawrence and Mon- 
roe counties, and intrusts the control and management of the same 
to one Robert Reed, and divers other superintendents and foremen. 
That at the date of the grievances, May 6, 1892, the défendant liad 
in charge of the quarries at Reed's station, as superintendent and 
foreman, one Joseph Drehoble, and that Drehoble, in the absence 
of Robert Reed, was in fuli charge of the quarries, the works, men, 
employés, and machinery; and on the 6th day of May, 1892, Robert 
Reed was absent fi'om the quarries and works at Reed's station, 
and was in Monroe county, and so absented himself, leaving Dre- 
hoble in fuU control and management of the quarries, their em- 
ployés, machinery and business. That at and prior to said date 
plaintiff was employed by défendant, and was engaged as a quarry- 
man or scabbler in the quarries and yards of the défendant at Reed's 
station. That at said date Drehoble attempted to turn, and cause 
to be turned, a certain block of stone in said quarry. That, after 
the stone has been duly channeled, it is the customary and usual 
and only safe rule of quarrying to drill the same at the base of the 
eut on the outside before attempting to turn the stone; but in 
violation of this rule, which is the only safe one, the défendant, by 
his superintendent and foreman, negligently and carelessly attempt- 
ed to turn and throw over said stone without so drilling, and, in so 
attempting, Drehoble liad actual charge and management of the 
quarry and its employés. That Drehoble discovered that tliere 
were one or more dry seams running through the stone, ther(>by 
rendering it liable to break and corne apart wlien moved or handled; 
and, notwithstanding the fact that Drehoble had full knowledge 
of the dangerous and unsafe condition of the stone, he directed and 
ordered the plaintiff, who was scabbling at another part of the 
quarry, to work at and immediately below the outside base of the 
rock so sought to be turned, and to clean away dirt and rubbish 
from the same, that the stone might be so turned or thrown over. 
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That plaintiff had no knowledge of the dangerous and unsafe condi- 
tion of tlie stone and the work, and that Drelioble had full linowl- 
edge, and that, iinder said orders from Mm, plaintiff proceeded to 
worlc at the base of the rock; and while he was so at work, under 
defendant's orders, and without fault, Drehoble, superintendant and 
foreman as aforesaid, was carelessly and negligently pounding and 
prying on said rock above the plaintiff; and, as the resuit of such 
careless and négligent acts on the part of défendant and his super- 
intendent and foreman, the rock, so seamed, as Drehoble well knew, 
parted and broke and slipped, and fell on the plaintiff, bruising 
and mangling him so as to require the amputation of his right leg. 
The plaintiff contends that the foreman of the défendant repre- 
sented him in the alleged wrongful acts resulting in his injury, in 
such sensé that the négligence of the foreman was the négligence 
of the défendant. On the other hand, the contention of the défend- 
ant is that the foreman and the plaintiff were engaged at the time 
of the injury as fellow servants in performing the work of a com- 
mon employer, and that the facts disclosed in the complaint bring 
the case within the principle that the employé assumes the risks 
incident to the service, and that among them are those arising from 
the négligence of a fellow servant. It is firmly established that 
the common master is not responsible to an employé for an injury 
caused by the négligence of a coemploye, in the absence of négli- 
gence, either in hiring or in retaining one who is careless or incompé- 
tent. Hough V. Eailroad Co., 100 TJ. g. 213; Eailroad Oo. v. Herbert, 
116 U. S. 642, 6 Sup. Ct. Eep. 590; Holden v. Eailroad Co., 129 Mass. 
268; Flynn v. City of Salem, 134 Mass. 351; Crispin v. Babbitt, 
81 N. Y. 516; Hussey v. Coger, 112 N. Y. 014, 20 îs^ E. Eep 556; 
Taylor v. Eailroad Co., 121 Ind. 124, 22 N. E. Eep. 876; Justice v. 
Pennsylvania Co., 130 Ind. 321, 30 N. E. Eep. 303. It is equally 
well established that the fact that one employé is the superior of 
another makes no différence. The questif)n is not one of rnnic. 
WTiether, at the time the négligent act causing injury occurs, they 
are fellow servants, is not to be determined by an inquiry iiito tlieir 
relative grade or authority. The rule extends to every case where 
the two, deriving their authority and compensation from the same 
source, are engaged in the same business, although in différent 
departments. ]McGee v. Cordage Co.. 139 Mass. 445; Cliflord v. 
Eailroad Co., 141 Mass. 564, 6 X. E. Eep. 751; McCosker v. Eail- 
road Co., 84 X. Y. 77; Car Co. v. Parker, 100 Ind. 181; Justice v. 
Pennsylvania Co., supra. If Di'ehoble was acting in the capacity of 
a fellow servant at the time his négligence caused 1he plaintifl's 
injury, the action cannot be maintained, although he was tlie plain- 
tiff 's superior, and had the right to retain or discharge him. The 
défendant exercised no personal supervision over the work, but 
devolved its whole control and management upon superintendents 
and foremen, who were authorized to emxjloy and discharge work- 
inen, to regulate and direct tli(; manner of tlie work, to provide the 
appliances and means ne(-essary to its proseeution, and to détermine 
the time and place of its performance. The superintendents or 
foremen were employed by the défendant as his servants, but were 
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delegated with the discharge of ail tkose dutles wMch, in tlie con- 
duct of tke work at tlie quarries, rested upon the défendant as 
master to perform in respect to the persons there employed. 

So far, therefore, as the sufflciency of the complaint in this case 
is concerned, Drehoble may he regarded as standing in the place 
of the master to the persons employed in the quarries. It is uot, 
however, every act of such superintendent or foreman for which 
the: master is liahle. Notwithstanding his supervisory power, such 
superintendent or foreman is still a servant, and, in respect to such 
acts and work as properly helong to a servant to do, he is, while 
performing them, discharging the duties of a servant, for whose 
carelessness and négligence the master is not responsible to a co- 
employe. Taylor v. Bailroad Co., 121 Ind. 124, 22 N. E. Kep. 876; 
Justice V. Pennsylvania Co., 130 Ind. 321, 30 N. E. Bep. 303; Cris- 
pin v. Babbitt, 81 N. Y. 516; Hussey v. Coger, 112 N. Y. 614, 20 
N. E. Eep. 556; Holden v. Eailroad Co., 129 Mass. 268; Wilson v. 
Merry, L. E. 1 H. L. Se. 326. It has been asserted that, in determin- 
ing the responsibility of the master for the négligent acts of his 
servants, we must look solely at the position of such servant, and 
we must consider the duties devolved upon him, solely for the 
purpose of determining his position; and, if we flnd that he is the 
représentative of the master, then the master must be held re- 
sponsible for ail his acts of négligence committed within the scope 
of the business intrusted to him, as well to coemployes as to 
strangers, whether the acts of négligence were such as pertained to 
the duties of the master or those of a servant, Crispin v. Babbitt, 
81 IS. Y. 516, dissenting opinion of Earl, J. In my opinion, how- 
ever, there can be no middle ground. Either the master must be 
held responsible for ail négligent acts of his superintendent or fore- 
man within the scope of the business intrusted to him, or for those 
only which pertain to the duties of the master. Reason and the 
decided weight of authority support the doctrine that the em- 
ployé, whatever his rank or authority may be, does not stand in 
the place of the master except in respect of the performance of 
those duties which, from motives of public policy, the law has im- 
posed upon the master. There are duties incumbent on the master, 
with référence to the safety of his employés, whose performance 
the law devolves upon him personaUy; and whoever is authorized 
by him to perform them, without regard to his grade or authority, 
stands, while engaged in their performance, in the master's place, 
and his négligence in their performance is the négligence of the 
master. The supervision of the business, the employment of work- 
men, suitable in number and skill, the provision of suitable tools, 
machinery, and materials for the work, the providing and main- 
tenance of reasonably safe and secure places for his employés in 
which to work, are some, but not ail, of the duties devolved by 
the law on the master personally. The neglect of any of thèse 
duties, causing injury to employés or strangers, whether the négli- 
gent act be that of the master, or of a servant upon whom he has 
devolved thèse duties, gives a right of action against the master, 
But no reason is perceived why the servant, upon whom the master 
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has devolved thèse duties, tlie performance of wMch the law lias 
imposed upon him personally, may not also perform for the master 
service which belongs properly to a serrant to do; nor is there any 
reason why the Kaiiie rules of law should not apply to such em- 
ployé as to any otlier, in respect to such work as properly belongs 
to a servant to do. In my opinion the true rule is that the master 
should be held responsible for every act of négligence of a servant, 
vs'hatever his rank, who is charged with the performance of those 
duties devolved by the law on the master, where the négligent 
act of such servant has relation to the performance of the master's 
duties; and that such servant, when performing such work as 
properly pertains to a servant to do, is the fellow servant of ail 
others engaged in the common service. As was said in the case 
of Crispin v. Babbitt, supra: 

"The llability of the master does not dépend upon the grade or rank of tho 
employé whose négligence causes the injury. A superint<!ndent of a factory, 
although having power to employ men, or represent the master in other 
respects, is, in the management of the machinerj', a fellow servant of the 
other operatives. * * * The liabllity of the master Is thus made to dépend 
upon the character of tte act, in the performance of ■vvliich tlie Injuiy ariscs, 
without regaixi to the rank of the employé performing It. If it is one por- 
taining to the duty the master owes to his servants, he is responsible to them 
for the manner of its performance. The converse of the proposition neces- 
sarily foUows: If the act is one which pertjiins only to the duty of an opcr- 
ative, the employé performing it is a mère servant, and tho master, altliough 
liable to strangei-s, is not liable to a feUow ser^'ant for its improper per- 
formance." 

In that case, while the plaintiff was engaged in lifting tlu- 
flyAvheel of an engine off its center, the superintendent carelessly 
let on the steam and started the wheels, throwing the plaintiff 
onto the gearing wheels, and thus occasioned the injuries coni- 
plained of. 

While the allégations of the complaint are inartificial and con- 
fused, it seems to me that the proximate cause of the injury was 
the careless and négligent acts of the foreman which. pertained 
to the duties of a servant, and not to those of a master. In order- 
ing the plaintiff to work below the stone which was being quar- 
ried, the foreman was performing an act pertaining to the duties 
of a master; but no injury arose from the plaintiff's obédience to 
this order. Nor was the drj' seam in the stone the i^roximate cause 
of the injury. The proximate cause of the injury was the care- 
less and négligent acts of the foreman in pounding and prying on 
the stone in attempting to remove it from its bed. The quarry- 
ing of the stone, and its removal from its bed, i)ertainod to the 
duties of a servant, and not to those of a master. The injury was 
the proximate result of the careless and négligent acts of the fore- 
man which pertained to his duties as a servant, and not to the 
improper performance of those duties which pertained to the de- 
fendant as master. For thèse reasons the demurrer must be sus- 
tained, and it is so ordered. 
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McPONALD V. PRESS PUB. CO. 

(Circuit Court, S. D. New York. April 24, 1893.) 

LibbTj— What Constitutes — Newspaper Publication. 

A complaint for libel set out tlie foUowing publication: "Misslng Million- 
aire McDonald Locatetl. Cincinnati, O., Aug. 17. McDonald, southern (Jliio 
manager of the Standard Oil Company uutil six montlis ago, wlieu lio 
strangely disappeared, lias been located living in luxurj' at Bellmore, near 
Windsor, Canada." Held tliat, in view of the fact tliat many of our coun- 
trymeii wlio expatrlate themselves under sucli circumstanees in Canada 
are frequently fugitives from justice, (a mattor of commou knowledge, 
which the court may judicially notice,) this publication is capable of a 
libelous interprétation, and, being projjerly ])leaded, is good as against a 
demuri'er. 

At Law. Action by Alexander McDonald against the Prc^ss Pub- 
lishing Company for libel. Demurrer to the complaint overruled. 

Deming & Walradt, for plaintiff. 
Platt & Bowers, for défendant. 

WALLACE, Circuit Judge. This is a demurrer by the défendant 
to a complaint in an action for libel. The complaint shows tliat 
the défendant printed and published of and concerning the plain- 
tiiî, a citizen of the state of Ohio residing at the city of Cincinnati, 
the foUowing alleged defamatory matter: 

"Missing Millionaire McDonald Located. 
"Cincinnati, O., Aug. 17. McDonald, southern Ohio manager of the Standard 
Oil Company imtil six months ago, when he strangely disappeared, lias been 
located living in luxury at Bellmore, near Windsor, Canada." 

The innuendo is stated as "meaning and intending to accuse the 
plaintiff of odious and disgraceful conduct, and to bring hini into 
disrepute and disgrâce, and meaning and intending that the plain- 
tiff was obliged to secretly run away to Canada, and that he was 
there found living in luxury on his ill-gotten gains." 

It is insisted by the demurrer that the complaint does not set 
forth a cause of action, because the publication is not libelous. The 
construction which is to be put by the court upon a publication 
which is alleged to be libelous is to be derived as w'ell from the 
whole scope and apparent object of the publication as from the 
expressions used. It is not to be dissected and analyzed to see 
whether the several parts, standing alone, are innocuous, but is 
to be read as a whole, in order to ascertain what gênerai impres- 
sion it is ealculated to convey to those who see it. Spencer v. 
Southwick, 11 Johns. 592; Pidïer v. Delà van, 20 Wend. 57; Cooper 
V. Greeley, 1 Denio, 347; Beardsley v. Tappan, 1 Blatchf. 588. 
If, when thus read, the language is equivocal, and capable of being 
understood as conveying an injurions imputation, even thougli it 
is also capable of an innocent meaning, it is not for the court, 
but for a jury, to détermine in what sensé the language is used. 

Applying thèse rules, the question hère is whether a jury would 
be authorized to flnd that the publication, in any sensé whicli can 
be legitimately put upon it, is ealculated to injure the réputation 
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of the plaintiff in the conimon estimation of mankind, expose Mm to 
contumely, or make Lim contemptible or ridiculous. If it is, it is 
libelous, altliough it imputes no crime. Undoubtedly, a man may 
mysteriously disappear while liolding a position of trust and prom- 
inence, secrète liimself for several montlis, and tlien be found 
living lavislily in a foreign country, wlio bas not offended the civil 
or criminal laws, or been guilty of any immoral or discreditable 
conduct. On tlie other hand, it is a matter of common knowl- 
edge that tbose of our countrymen who expatriate tbemselves un- 
dei such circumstances in Canada are frequently fugitives from 
justice. So often is this tlie case that it is not too mucli to say 
that the flrst impression upon reading a paragraph lilie this would 
be that the person referred to in it had been guilty of some 
breach of trust, and joined tlie colony of American embezzlers 
and defaulters who hâve found a haA^en of refuge, safe under the 
extradition laws, among our Canadian neighbors. It was said by 
De Grrey, 0. J., in King v. Horne, Cowp. 672: "A man is not 
allowed to defame in one sensé, and défend himself in another." 
WTiether a libelous sensé or an innocent sensé is to be attributed 
to the présent publication must be deterniined by a jury, under 
proper légal instructions. The court cannot undertalfo to say, as a 
matter of law, in which sensé the words are to be understood. 

Matters of common knowledge do not require proof, but the 
courts take judicial notice of them. If, in the light of such knowl- 
edge, the publication is capable of a libelous meaning upon its 
face, the complaint statès a good cause of action, notwithstanding 
no extrinsic facts are set forth explanatory of the language used. 

The demurrer is overruled, with costs. 



AMERICAN EXCHANGE NAT. BANK v. OREGON POTTERY CO. 

(Circuit Court, D. Oregon. June 10, 1892.) 

No. 1,930. 

1. NeOOTIABLB IkSTRUMEXTS — FrAUD — BONA FiDE PURCHASER ■ — BuRDEN DP 

Proof. 

Where a pronlssory note has its inception in fraud, the burden of proof 
is enst upon a subséquent Indorsee to show that he is a bona fide liolder 
for value. 

2. SaME — CORrORATIOK — AUTHORITY OF OfFtCERS. 

The président and secretary of a corporation are presunaed to hâve 
anthority to exécute a promissory note in the name of the corporation, 
and the holder of such note will not be afCected by the fact that such 
authority did not exist unless he is shown to hâve had notice thereof . 

At Law. Action by the American Exchange National Bank of 
New York against the Oregon Pottery Company on a promissory 
note. Heard on demurrer to the answer. Overruled in part and 
sustained in part. 

Milton W. Smith, for plaintiff. 
Albert H. Tanner, for défendant. 
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GILBEET, Circuit Judge. This action is brougiit to recover 
upbn a promissory note made by the défendant, by its président and 
secretarjj to the order of one 0; C. Gilman, and by hini indorsed to 
tke plàintiff before maturity. The answer sets up two défenses, 
.each of '«'hich is demurred to : First, that the note was procured 
by fraUd, and was without considération; second, that the président 
and secretary of the défendant had no authority from the défendant, 
either by by-law or resolution, to exécute the note, and that tlie dé- 
fendant received no benelit therefrom, and did not ratify the same. 

It is admitted that the first défense contains allégations of fraud 
sufflcient to defeat the note as between the original parties to the 
same, but it is contended that the demurrer should be sustained for 
the reason that the answer contains no averment that the plaiutifE 
had notice of the fraud or acquired the note othei'wise than as a bona 
fide indorsee for value. The doctrine seems well establisLed that 
wliere a promissory note had its inception in fraud or duress, or is 
fraudulently put in circulation, an exception arises to the gênerai 
rule, and the burden of proof falls upon a subséquent indorsee to 
show that he took the note before maturity, and for value, and with- 
out notice. Kellogg v. Curtis, 69 Me. 212; Smith v. Livingston, 
111 Mass. 342; Vosburgh v. Diefendorf, 119 N. Y. 357, 23 N. E. Eep. 
SOI; Stewart v. Lansing, 104 U. S. 505. The reason generally as- 
signed ïor this exception to the rule is that a presumption exists that 
a fraudulent payée will place the note out of his hands, to hâve suit 
brought in the name of another, and such presumption opérâtes 
against the holder. The demurrer to the flrs't défense is overruled. 

The demurrer to the second défense, however, is well taken. The 
payée or indorsee of a negotiable promissory note, signed by the 
oflicers of a corporation as the note of the corporation, is not required 
to ascertain whether the oflficers hâve authority to make the note. 
A corporation formed under the gênerai incorporation laws, for the 
purpose of conducting business, has, so far as the law is concerned, 
the same power that an individual has to contract debts whenever 
necessary or convenient in furtherance of its legitimate objects. It 
may borrow money to pay its debts. It may exécute notes, bonds, 
and bills of exchange. The power to sign such paper may be con- 
feiTed upon any offlcer. If the président and secretary sign, their 
authority is inferred from their officiai relation. AU persons dealing 
with them hâve the right to assume that there is no restriction of 
that authority. They also hâve the right to assume, unless they 
hâve actual notice to the contrary, that a note so signed is made in 
the regular course of the business of the corporation. To hold other- 
wise would destroy the negotiability of ail notes made by corpora- 
tions. Merchants' Bank v. State Bank, 10 Wall. 644; Crowley v. 
Mining Co., 55 Cal. 273; 1 Daniel, Neg. Inst. § 381. In the absence 
of an allégation that the président and secretary of this corporation 
were deprived of power to make this promissory note, and that that 
fact was known to the payée of the note and the plaintifE before they 
became holders of the paper, the demurrer to this défense must be 
sustained. 
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HYATT V. CHALMSS et aL 

(Circuit Court, D. Kansas. April 11, 1893.) 

No. 6,634. 

EjECTMBNT— Second Trial as of Bight— Suit in Fédéral Court. 

An action of ejectment was brought in a state court, and, ttie trial having 
resulted In a judgment for tlie défendant, the plaintifC moved, pursuant to 
Gen. St. Kan. § 4702, for a second trial as of right. Tlie judgment was 
vacated, and a new trial ordered. The cause was coutinued untU the next 
term, and, when it was thon called for trial, plaintilï dismissed the action. 
Thereafter he commenoed a similar action in the fédéral court. Held that, 
electing to litigate his rights in the state court, havtng had one trial there- 
in, and having demanded a new trial, and procured the iudgment against 
him to be set aside without oosts under the statute, plaintifC had thereby 
waived his right to bring suit in the fédéral court, and that the action 
must be dismissed. 

At Law. Action of ejectment by Thaddeus Hyatt against 
George T. Cliallis and otliers. Dismissed. 

L. F. Bird, for plaintiff. 
Elliston & Heath, for défendants. 

EINEE, District Judge. This is an action of ejectment. The 
action was originally brouglit in tlie district court for the county 
of Atchison, and a trial upon the merits was had in that court. 
On the 28th day of January, 1888, a judgment was rendered in fa- 
vor of the défendant Challiss. Thereupon the plaintiff and certain 
other défendants (under the statute of Kansas) caused a notice to 
be entered on the journal that they applied for an order setting 
aside and Tacating the said judgment, and granting another trial 
of the case. The statute under which thèse proceedings were had 
is in the foUowing language: 

"In an action for the recovery of real property, the party against whom 
judgment is rendered may, at any time during the term at which the judg- 
ment is rendered, demand another trial by notice on the journal, and there- 
upon the judgment shall be vacated, and the action shall stand for trial at the 
next term." Section 4702, Gen. St. Kan. 

Section 4703 provides : 

"No further trial shall be had in such action, unless for good cause shown 
a new trial be granted, or the judgment reversed, as in other actions." 

After obtaining the new trial upon demand, as provided by the 
statute, the cause was continued until the next term of the court,, 
and upon being called for trial at the next term, to wit, on the 
9th day of September, 1889, the plaintiff declined to proceed to trial,, 
but dismissed his action, and thereafter, on December 3, 1890, 
brought his action in this court. Thèse proceedings were ail made 
to appear by the answer of the défendant Challis in this action, a 
transcript of the proceedings in the state court being incorporated 
therein, and upon the pleadings he asks for judgment. 

The state district court for Atchison county had jurisdiction of 
the cause. One trial was had in that court; a new trial granted, 
not for error, but as of right, under a statute giving a second triai 
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upon demand; and the question now to be settled is whether, after 
tkese proceedings had in the state court, tlie plaintiff can dismiss 
his action there wlien the case is called for trial a second tiine, and 
then bring bis case in the fédéral court. Tliis, I tbinlc, the plaintiiï 
camiot do. If he wislied to bave his case tried in the fédéral court, 
he should bave brougbt it there in the first instance. This he bad 
the unquestioned right to do ; but he selected his tribunal, and sought 
to litigate his rigbts in the state court, and bad one trial in tbat 
court, wbich resulted in judgment against liim. He tlien demand- 
ed a new trial in tbat court under the statute, which was granted, 
and procured the judgment entered against bim on the first trial to 
be set aside. If the first judgment bad not been set aside under 
the statute, it would bave been final. By procuring tbat judg- 
ment to be set aside, without cost, under tlie statute, which was 
a part of the proceedings autborized, plaintiff waived bis right to 
resort to this tribunal. As was well stated by the court in the 
case of Fraser v. Weller, 6 McLean, 12: 

"It would be a fraud upon tlie law. For suight tlmt appears, the first judg- 
ment could not hâve been set asldo exoept uuder the provisions of tlie statute, 
and, tliis remedy liaviiig been claiined vuider the statute, tlie party is bound 
to go on with anotlier trial. Having set aside tlie bar to t'.notlior suit, lie does 
so under an obligation to pursue the spécial remedy uuder tlie statute. Ho 
cannot claim tlui remedy in part to his advantage, and then abandon it, to 
the iujui-}' ol the otlier party." 

The first judgment was not only a judgment against bim for the 
property, but for costs as well. ïbis he procured to be set aside 
under the statute, thus relieving himself of the obligation to pay 
the costs, and be cannot, under sucb circum stances, be pei-mitted 
to require the défendants to incur cost and expenses in another 
tribunal. The case will be dismissed, at the plaintifE's cost. 



UNITED STATES v. SEARS. 

(District Court, D. Kentucky. April 3, 1893.) 

PosT Offick— Obstructing Maii.8 — Refusai, to Pay Toi.l. 

On indictmeiit for obstnictiug the passage of the jiiail, the défendant, n. 
toll-gate keeper on a gi-avel road, cannot justifj' his act on the grouiid 
that the driver of the wagon conveying the mail refiised to pay toU in ad- 
vance, and that by statute (Gen. St. Ky. c. 110, § 3, subsec. 2) toll-gate 
keepers on gravel roads are autborized to stop persons who refuse to pay 
in advanee f rom passlng and using the road. 

At Law. Indictment under section 3995, Rev. St. U. S., contain- 
ing four counts. By the first count the défendant was charged with 
Imowingly and wilïfuUy obstructing the passage of the mail of 
the United States then and there being carried from Paducah to 
Benton, Ey.; by the second, with unlawfuUy, knowingly, and will- 
fuUy retarding the passage of the mail; by the tbird, with un- 
lawfuUy, knowingly, and willfuUy obstructing the passage of the 
driver, one Andrew Melbur, who was then and there carrying 
the mail; and, by the fourtb, with unlawfuUy, knowingly, and 
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willfully obstructing Melbur, who was then and there a driver of 
a wagon in wliich tlie mail was being conveyed, etc. Tbe case was 
tried Is'ovember 21, 1892, and the jury returned a gênerai verdict of 
guilty. On November 23, 1892, the défendant made motion in 
arrest of judgment on tlie ground that he was a toll-gate keeper, 
and, as such, had the right under the laws of Kentueky (G en. St. 
Ky. c. 110, § 3, subsec. 2) to demand and receive toUs in advance, 
and, the carrier having failed and refused to pay his toU in 
advance, défendant rightfully denied him passage over the pike, 
though he thereby obstructed and retarded the passage of the 
carrier and the mail. 

George W. Jolly, U. S. Atty., and W. Mcl). Shaw, Asst. U. S. Atty. 
Bishop & Dishman and Gilbert & Kahn, for défendant. 

BAER, District Judge. This indictment was under section 3995, 
which jjrovides that — 

"Auy person who sliall knowingly ancl willfully obstnict or retard tlie passage 
of the mail, or any carriage, horse, driver, or carrier carryiiig same, shall, for 
every suoh offense, be pimisliable by a ifine of not more than one hvmdred 
dollars." 

There can be no doubt under the évidence that the défendant 
stopped the mail carrier while he was carrying the United States 
mail, and that the défendant did tliis because he did not pay 
his toll for the use of the gravel road in advance, and also for some 
toU past due, and that he did this knowing he was tlie mail 
carrier, and was at the time carrying the mail. The only ques- 
tions which were considered by the jury under the instructions 
of the court were whether lie could lawfully stop said mail car- 
rier, and whether the stoppage under the circumstances was "will- 
ful," within the meaning of this section. 

The state statute authorized the défendant, who w^as a toll-gate 
keeper on a gravel road, to collect in advance the toll for the 
use of the road, and to stop persons froni passing through the 
gâte and using the road who did not pay their toll in advance. See 
chapter 110, § 3, subsec. 2, Gen. St. Ky.i But this statute did 
not and could not authorize a toll-gate keeper to stop a mail 
carrier while he was carrying the mail, because he did not pay in 
advance tlie toll for the use of the road. The authority of the 
United States was suprême in that matter, and if the défendant did 
knowingly and willfully obstruct or detain the mail of the United 
States he cannot défend by proving that he had the state of Ken- 
tucky's authority to thus obstruct and detain the mail. If the 
authority to obstruct or detain tlie passage of the United States 
mails be conceded to the states for a purpose like this, there can be 

'fJeii. St. Ky. c. 110, § 3, subsec. 2, is as follows: "AU toUs are to be 
paid at the several gâtes at the time they are passed, or in advance, unless, 
by agreement wlth the managers of the road, a spécial permit is obtaîned to 
pass for a month or other longer term, not exceeding a year. If not so paid, 
the gâte keeper may stop any person, and prevent him or his property from 
passing uutil payment Is made." 
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no limitation to the power to prevent thé passage of tte mails in 
and through. tlie states at ail. It is not intended to indicate that 
a state may not grant any remedy it chooses in the enforcement 
or collection of tolls on bridges or roads which. do not encroach upon 
the rights and powers of the United States, but we think whatever 
remédies may be granted are subordinate to the power and author- 
ity of tbe United States under the fédéral constitution. ISTor is it 
intended to assert that the United States can take private property 
for this public use without just compensation. It is not the right 
of the Company to the tolls under the state law which is doubted, 
but the right to stop the passage of the mails to enforce their col- 
lection which is denied. Congress had, under the constitution, the 
authority to enact this section, and the only question in this case 
is whether the défendant Sears did "knowingly and willfully" ob- 
struct or retard the passage of the mail or the mail carrier while 
he was carrying the mail. 

This question seems to be answered in the opinion of the suprême 
court. In U. S. v. Kirby, 7 Wall. 485, the court say: 

"Thé statute of congress by its tenns applies only to persons wlio 'knowing- 
ly and ■wiUfuUy' obstnict or retard the passage of the mail or its carrier,— 
that is, to those who know that the acts perfoimed will hâve that eflfect, and 
perf orm them with the Intention that such shall be their opération. When 
the acts which create the obstruction are In themselves unlawful, the inten- 
tion to obstnict will be imputed to their author, although the attainment 
of other ends may hâve been hls priinary objeot. The Statute has no référ- 
ence to acts lawful in themselves, from the exécution of which a temporary 
delay to the mails unavoidably foUows. AU persons in the public service 
are exenapt, as a matter of public policy, from arrest upon civil process while 
thus engàged. Process of that kind can therefore fumish no justifloation for 
the arrest of a carrier of the mail. This is ail that is decided by the case 
of U. p. y. Harvey, [8 Law Rep. 77, 1 Brunn. Col. Cas. 540,] to which we are 
reférred by the counsel of the govemment. The rule is différent when the 
process Is Issued upon a charge of felony." 

In that case Farris had been arrested on a bench warrant issued 
on an indictment charging him with murder, and the court decided 
the sheriff, who had arrested him while carrying the mail, had not 
willfully obstructed or detained the mail or a mail carrier. But 
if, as the court declared, Farris had been arrested under a civil 
process by the sheriff, and thereby obstructed or detained the pas- 
sage of the mail, the sheriff would hâve been within this section 
(3995) of the law, how can it be claimed that a toll-gate Iceeper who, 
to collect toll in advance, obstructs and detains the passage of the 
mail, is not within this section, and does not violate the law? In 
U. S. V Barney, 3 Hughes, 545, 12 Myers, Fed. Dec. 244, decided in 
1810, the court decided that the lien on horses for their keep cannot 
be enforced in a manner to stop the passage of United States mail 
in a stage coach drawn by the horses upon which the lien was 
claimed. In U. S. v. McOracken, 3 Hughes, 544, Judge Hughes 
dismissed an indictment under this section where the offense as 
proven was the refusai of the stable keeper to allow a horse in his 
stable to be taken out to be used fpr carrying thé mail unless his 
lien daim was paid him for keeping the horse. This was because the 
section did not apply, as there was no obstruction or détention of 
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the mail while it was in transita, but the conrt seemed to assume 
that tlie offense would hâve been made out had tlie obstruction been 
whUe the mail was being carried from one place to another. The 
cases of U. S. v. De Mott, 3 Fed. Rep. 478, and U. S. v. Kane, 19 Fed. 
Rep. 42, sustain the view herein indicated. In the case of U. S. 
T. Harvey, 1 Brunn. Ck)l. Cas. 543, Chief Justice Taney says: 

"We do not consider the warrant a justification to the offlcer. Yet the mère 
serving of the warrant would not render the party llable to an indictment 
under the law; but If, by serviug the warrant, he detained the carrier, he 
would then be Uable. We do not construe the term 'willfully' In the same 
sensé as the traverser's counsel. If the traverser, by serving the warrant, 
detained the carrier, then he 'willfully' detained liim in the sensé ttiat word 
ia used In the act of congress." 

In that case a constable had arrested a mail carrier Tvhile he "was 
carrying the mail, by virtue of a warrant in an action of trespass 
quare clausum fregit, but the détention was only for a short time, 
and the carrier got to the next office at his usual'hour. 

Although the facts surrounding the case should be considered 
in the sentence, we cannot consider the state statute a justifica- 
tion for the stoppage of this mail carrier while he was transporting 
the mail, and I must therefore overrule the motion to arrest the 
judgment on the verdict of the jury, and it is so ordered- 



In re PITTON. 

(Circuit Court, D. Vermont. Aprll 15, 1893.) 

Intkrstatb Rendition — Infraction op DracHAROB — Habeab Cotîpttb. 

Kelator was extradlted from New York for larceny. He furnished bail, 
and was at once rearrested on a prlor charge of perjui-y, and was dis- 
chargfHl by the fédéral circuit court on habeas corpus with protection for 
one day, in which to retum ta Xew York. He appealed on the ground that 
protection should hâve been extended during the pendency of the pro- 
ceeding for larceny, which appeal was disniissed during his eniargement 
on bail and while he was confined in jail for contempt against a state 
court in an cntirely différent matter. He was thtn convicttd In the 
state court of perjury, and sentenced to the penitentiary for ten years, 
from which he clalmed a discharg'j on the ground that he was convicted of 
the perjury pending his bail in the larceny proceedlng. Held, that havlng, 
by his contempt of court, piaced himself in a position where he could not 
Burrender hlmself in discharge of his bail, and the state havlng done 
nothliig on the indictment for perjury to prevent such Burrender, he was 
not entitled to a discharge. 

At Law. Application by Robert Fitton for discharge on habeas 
corpus from a conviction of perjury in a state court Application 
denied. 

Robert Fitton, pro se. 

William "W. Stickney, for the State. 

"WHEELER, District Judge. The relator was extradited from 
the state of New York for larceny, was bound over, and furnished 
baU. He was at once rearrested on a prior charge of perjury, and 
was afterwards discharged by this court from that arrest on habeas 
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coi-pus, witli protection for one day, in which to return to that staté. 
In rè Mtton, 45 Fed. Rep. 471. An appeal was taken by Mm be- 
cause the protection was not during tlie proceedings for larceny, and 
he was enlarged on bail pending tlie appeal, which was dismissed for 
want of appearance April 22, 1891. The mandate was filed in this 
court Apnl 28th.. He was at that tùne coniined in the jail of the 
county wliere the indictment for perjury was pending, for a con- 
tempt of the order of the state court in a divorce proceeding, com- 
mitted after his discharge, and was on the 9th of May further com- 
mitted for want of bail for an attempt to break open the said jail 
during that conflnement. He was taken into court, tried and con- 
victed on the indictment of perjury, June 4th and 5th, and pleaded 
guilty to an information for attempting to break jail. He was sen- 
tenced to the state prison for two years for the attempt to break 
jail, and for ten years thereafter for the perjury. The sentence for 
attempting to break jail lias by allowances for good behavior now 
expired, and he seeks discharge on this writ from the sentence for 
perjury because of the judginent on the former writ, and of his being 
under bail in that proceeding when he was tried. 

The dismissal of an appeal "is not an afiirmance of the judgment 
of the court below. It remits the case to the court to hâve proceed- 
ings to carry the judgment into effect, if in the condition of the case 
there is nothing to prevent it." U. S. v. Gomez, 23 How. 326. 
When the mandate on the dismissal of the appeal was filed in this 
court, the judgment of discharge from the arrest on the indictment 
for perjury, with the protection for a day, was left in force, to be 
carried ont. Nothing donc by the state on the indictment for per- 
jury prevented the relator from then surrendering himself to this 
court in discharge of his bail, and departing under the protection, 
nop from departing without surrender, if he would without relieving 
his sureties. Whether he would protect them by surrender if he 
could, and would keep himself free so that he could, was a risk 
they took by becoming his bail. Taylor v. Taintor, 16 Wall. 366. 
The entanglement for contempt, which at that time alone held him, 
had been voluntarily begun by him, and, although in form the pro- 
ceeding was criminal, it was for the protection of a merely private 
right. He had his day for départure. The placing of him where 
he could not départ was doue by himself. 

Section 766, Kev. St. U. S., provides that pending the proceedings 
or appeal, "and until final judgment therein, and after final judg- 
ment of discharge, any proceeding against the person," "in any state 
court," "for any matter so heard and determined, or in process of 
being heard and determined," "shall be deemed nuU and void." 
The relator insists that his trial and sentence while he was under 
bail in this court were within this provision. Counsel for the state 
insists that, if so, the proceeding in the state court was a mère error, 
which should be corrected by a proceeding in error to the highest 
court of the state, and, if necessary, to the suprême court of the 
United States, and cannot be corrected or relieved from in this court 
on habeas corpus. If, however, the trial and sentence are made 
whoUy void by a law of the United States, any custody under them 



EKHAKDT V. HAHN. 273 

is a violation of that law, relief from wMch Is expressly left on 
habeas corpus with the courts of the Tlnited States. Eev. St. 17. 
S. § 753. Nothing was pending in the suprême court. The appeal 
had not only been dismissed, and the mandate sent down and filed, 
but the term had been adjourned without delav. In rc Jugiro, 
140 U. S. 291, 11 Sup. et. Eep. 770. The judgment of this --urt 
was complète; the mandate left it as it was before, and nothing 
remained hère undetermined. ITiere was a final judi;ment'- of dis- 
charge, not from the indictment, but only from that arrest. 

If the relator had departed pursuant to the arrest, lij would hâve 
done so subject to be reached a^ain by extradition or to arrest again 
if he should come within the state. He was fouud within tin; state 
beoause he had so tnvolved himself that lie could not get out af it 
pursuant to the judgment, and was arrested anew. This new arrest 
was not anything included by the judgment of discharge. The en- 
largement on bail was an incident to the appeal, and not nny part of 
the judgment appeal ed from. That a person is under bail in one 
jurisdiction dœs not prevent the person from being arrested and 
proceeded with for another purpose in another jurisdiction, al- 
though it might for the same purpose. Taylor v. Taintor, 16 Wall. 
3B6. This court could not try the relator for the perjury. The state 
court could, as soon as everything had been determiued hère on the 
habeas corpus, and the trial did not interfère with the judgment of 
discharge. The fonner judgment was probablv erroneous, (Lascelles 
V. Georgia, [April 3,] 13 Sup. CL Eep. 687;) but as it was not in any 
way reversed, and remained in full force, tlie relator is entitled to ite 
fuU effect as well as if it had been founded upon the best of reasous. 
Giving it that effect does not entitle him to discharge hère from his 
présent conflnement. Kelator remanded. 



EEHARDT v. HAHN. 

(Clrctilt Court of Appeals, Second Circuit. Aprll 18, 1803.) 

CusTOMS Ddtiks— "Cut" Agate anb Tiobr-Eyb Stonbs — "Precious Stones. " 
Agate and tiger-eye stones, eut in parts, and ground into shapes of pen- 
holder handles and other articles, and known to the trade by tlie names 
of "agate penholder handles," "tiger-eye penholder handles," etc., are 
dutiable at 20 per cent, ad valorem, under the tarifï act of 1883, as non- 
enumerated manufactured articles, and are not admissible duty free, as 
"agate unmanufactured," nor assessable at 10 per cent., luider Schedule A 
of the same act, as nondutiable crade minerais which hâve been advanced 
In value by refining, grindlng, or other processes, nor at 10 per cent, imder 
Sohedide N as "preci&us stones." 46 Fed. Rep. 519, reversed. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Action by Eudolph C. Hahn against Joël B. Erhardt, coUector 
of the port of New York, to recover duties illegally exacted. The 
circuit court directed a verdict for plaintiff, (46 Fed. Eep. 519,) 
and, from the judgment entered thereon, défendant brings error. 
Beversed. 

v.55F.no.2— 18 
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TlioSL Ga?eenwood, Asst. U. S. Atty;, for plaiiïtiff in error. 
. Everit Brown, for défendant in error. 

iBefore WALLACE and SHEPMAN, Circuit Judges. 

PER CUÏRIAM. The plaihtifE in error was defeiidant in the 
court below. The action was brought to recover duties illegally 
exacted by the defendaût, as collecter of the port of New York, 
upon certain importations of merchandise made by the plaintiffs 
in the year 1S89. The merchandise was classiâed, and subjected to 
duties at the rate of 20 per centum ad valorem, as nonenumerated 
manufactured articles, under the provision for "ail articles man- 
ufactured, in whole or in part, not herein enumerated or pro- 
vided for," of section 2313 of the tarifï act of March 3, 1883. 
The contention upon the trial was whether this classification was 
correct, or whether the merchandise was free of duty, under the 
provision of the same act for "agate manufactured," contained 
in the free list; or, if not free of duty, was dutiable at the rate of 
of 10 per centum ad valorem under the provision of schedule A 
of the same act, for "ail nondutiable crude materials, but which hâve 
been advanced in value or condition by reflning or grinding, or 
by other processes of manufacture, not specially enumerated or pro- 
vided for in this act;" or, if not free of duty, or not dutiable 
at 10 per centum ad valorem under the last-mentioned provision, 
was dutiable at 10 per centum ad valorem under the provision for 
"precious stones of ail Mnds," contained in Schedule N of the same 
act. 

According to the record the foUowing facts appear: The mer- 
chandise in suit consisted of various articles, composed with few 
exceptions of agate, and, in case of thèse exceptions, of tiger-eye. 
Those of agate were made from crude agate, and those of tiger- 
eye from crude tiger-eye, by a process called "cutting," or, in 
other words, by ârst sawing thèse crude stones into pièces of the 
required sizes, and then grinding such pièces on sandstones or 
otherwise, and afterwards polishing the same so ground, into the 
shapes of, and for the uses respectively as, penholder handles, glove- 
hook handles, shoe-hook handles, knife handles, paper weights, 
paper cutters, roUers for book binders, slabs for match boxes, and 
slabs for blotting papers. At and prior to March 3, 1883, the 
date of the passage of the tariff act in question, crude agate and 
tiger-eye were known in trade and commerce as "precious stones ;" 
but ail the stones known to commerce as precious stones were 
bought and sold under their respective descriptive names; and 
articles like the imported ones were bought and sold in trade and 
commerce, when made of agate, under the names of and as agate 
penholder handles, agate glôve-hook handles, agate shoe-hook han- 
dles, agate knife handles, etc., and, when made of tiger-eye, un- 
der the names of and as tiger-eye penholder handles, tiger-eye 
glove-hook handles, etc. Agate like that of which the imported 
articles were composed was also made into cameos, ring stones, 
sleeve buttons, pièces for earrings, and other articles used for 
jewelry purposes. 
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At tbe close of tlie évidence the défendant reques'ed ttre judge 
to instruct the jury to render a verdict in his favor on the ground 
that the plaintifE had not proven facts siiifi oient to entitle him 
to recover. The court refused, and the défendant duly excepted. 
Thereupon the plaintiiî moved the court to instruct the jury to 
flnd a verdict in liis favor. The judj^e graiited the instruction, and 
ordered a verdict for the plaintiff. To thèse rulings the défendant 
duly excepted. Error has been assigned of thèse rulings. 

It lias been repeatedly decided, under the tarifï acts, that where 
an article has been advanced through one or more processes into 
a completed commercial article, known and recognized in trade 
by a spécifie and distinctive name other than the name of the 
material, and is put into a completed sliape designed and adapted 
for a particular use, it is deemed to be a manufacture. It is 
sufflcient to refer to Hartranft v. Wiegmann, 121 U. S. 609, 7 
Sup. et. Rep. 1240; Schriefïer v. Wood, 5 Blatchf. 215; Stockwell 
V. IJ. S., 3 Cliff. 284. The importations in question were there- 
fore properly classified and subjected to du(,y by the collector 
as articles manufactured in whole or in i)art, if they were not 
otherwise enumerated or provided for by the tariff act of ^March 3, 
1883. Clearly none of them were "agate manufactured." Kor were 
they "crude minerais advanced in value or condition," etc., be- 
cause that term applies to minerais in a state of préparation for 
manufacturing uses before they hâve reached the condition of a 
manufactured article. We agrée with the learned trial judge that 
the real question in the case is v^'hettv^ they were "precious stones," 
within the meaning of Schedule N of the act, and therefore enumer- 
ated otherwise than as manufactured articles. Tlndoubtedly, agate 
stones and tiger-eye stones are "precious stones," within the com- 
mon acceptation of the term; certainly, sonie varie ties of thenn 
are; and of course they were known in trade and commerce, as 
to the lexicograi)hers, by that generic term. But it does not fol- 
low that agate penholder handles, agate slioe-hook handles, etc., 
are the precious stones of the statute. If it could be shown that 
thèse articles, at the date of the tariff act, were bought and sold 
as precious stones, or were commercially known as such, then 
no doubt they would hâve to fall under that classification for 
duty. Not only had thèse articles no such commercial désignation, 
but the stones themselves, when imported in the form of stones, 
were bought and sold as were rubies, diamonds, and other precious 
stones, by their respective distinctive names. We think the term 
as used in Schedule N applies to ail stones known as precious, 
whether in their original condition, or advanced beyond it by cut- 
ting, polishing, etc., so long as they remained "stones" in the" com- 
mercial sensé of the word. 

As the importations fall aptly under the description of manu- 
factured articles, and not under that of precious stones, they were 
properly classified for duty by the collector, and a verdict should 
hâve been ordered for the défendant. The Judgment is reversed. 
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In re COLLEOTOR OF CUSTOMS, (SHERMAN et al., Importers.) 
(Circuit Court of Appeals, Second Circuit. April 18, 1893.) 

CCS'Ï'OMS DUTIKS — PowEIiS OF BOAKD OP ArPRATSEUS. 

Tlie l)oai'd of gênerai appralsers cannot go outside of tlie protest of the 
Importer against an assossment by tlie coUootor, and tind tliat the im- 
portcd goods are dutlablo as a class otlier thaii tliat speoitiod in the pro- 
test. 49 Fed. Rep. 224, afllrmed. 

Appeal froni the Circuit Court of the United States for the South- 
ern District of New York. 

Sherman, Cecil & Co. protested against an assessment by tlie 
collector of the port of New York. The protest was sustained by 
the board of gênerai appraisers. Tlieir décision was reversed by 
the circuit court, (49 Fed. Eep. 224,) and the protestants appeal. 
Aftirmed. 

Wm. Forse Scott, for appellants. 
Thos. Greenwood, Asst. TJ. S. Atty. 

Before WALLACE and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Jndge. This is an appeal from a judgment 
of the circuit court reversing a décision of the board of gênerai ap- 
praisers. October 6, 1890, the appellants imported into the port 
of New York certain nierchandise, wliich was classified for duty 
and duty exacted thereon by the collector of customs at the rate 
of 60 per centum ad valorem, as "textile fabrics, embroidered by 
hand or machinery," under uaragraph 373 of the tariff act of Octo- 
ber 1, 1890. The importer.*, being dissatisfied with the classifica- 
tion, within 10 days after the liquidation of duties protested, set- 
ting forth in tlieir notice, as the reason for their objection to the 
décision of the collector, that the merchandise should hare been 
classified "under Scliedule I, paragraph 346, as cotton clotli, 
bleached, counting over one hundred threads, and under one hun- 
dred and flfty threads, to the square inch, valued at over 10 cents 
per square yard, and subjected to duty at 40 per centum ad valo- 
rem." The board of gênerai appraisers, after hearing testimony, 
decided that the merchandise was not "textile fabrics, embroidered 
by hand Or machinery," and h".d therefore been improperly classi- 
lied for duty; that it was not "cotton cloth, bleached, counting over 
one hundred threads, and under one hundred and fifty threads, to 
the square inch, and valued at ovc;r 10 cents per square yard," as 
claimed by the importers ; and that it was a "manufacture of cotton 
not specially provided for," dutiable, under paragraph 355 of tlie 
same tariflf act, at 40 per centum ad valorem. They accordingly 
ordered a reliquidation of the entry. From that décision the col- 
lector appealed to the circuit court. At the hearing in the circuit 
court thé importers moved for leave to amend their protest so that 
it mi ght accord with the décision of the board of gênerai appraisers, 
by stating as an additional objection to the décision of the coUect-- 
or that the merchandise should hâve been classified as a "man- 
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ufacture of cotton not specialiy provided for," under paragraph 355. 
The trial jud^e ruled that the circuit court was wi+hout authority 
to allow such. an amendment of tlie protest, and held that, as the 
board of gênerai appraisers had decided in favor of the importera 
upon an objection wliich had not been stated in tlie protest, the 
decisirsn was erroneous. The circuit court accordingly reversed 
tlie décision of the board of gênerai appraisers. The only question 
w'hich has been argued upon this appeal is whether the circuit 
court erred in ruling that the protest was not amendable, and that 
the board of gênerai appraisers should hâve decided against the 
importers because the protest did not set forth any sufficient objec- 
tion to the décision of the coUector. 

Prior to the act of congress of June 10, 1890, commonly Itnown 
as the "Customs Administrative Act," the importer whose mer- 
chandise had been subjected to the payment of illégal duties by the 
collector had his remedy to recover them by an action at law 
against the collector personally. According to the décision of the 
suprême court in Cary v. Curtis, 3 How. 236, he was deprived 
of this remedy by the act of March 3, 1839. To obviate this injus- 
tice congress restored the remedy by tlie act of February 26, 1845, 
but in doing so required, as a condition of the right of the importer 
to maintain the action, that a ])rotest be made in writing, signed 
by the claimant, at or before the payment of the duties, "setting 
forth distinctly and speciflcally the grounds of objection to the pay- 
ment thereof." The act of 1845 remained in force until the pas- 
sage of the act of June 30, 1864, when, by section 14, the time for 
the maldng of a protest was enlarged, and it was made a condition 
of the remedy that the importer should, within 10 days after the 
ascertainment of liquidation of the duties, give notice in writing 
to the collector, if dissatisfled with his décision, setting forth dis- 
tinctly and speciiically the grounds of his objection. In the re- 
vision in 1874 of the statutes of congress, section 14 of the act of 
1864 was reproduced, and remained in force until the passage of the 
customs administrative act. TTnder nll of thèse acts, from that 
of 1845 until the customs administrative act was passed, the courts, 
in construing the provision, had uniformly decided that the im- 
j)orter could not recover duties which had been erroneously or ille- 
gally exacted, unless by his protest or notice he had stated a valid 
objection to the action of the collector so distinctly and speciflcally 
as to bring it to the knowledge of the collector at the time. It suf- 
flces to refer to Warren v. Peaslee, 2 Curt. 235; Davies v. Arthur, 
96 II. S. 148; Arthur v. Dodge, 101 U. S. 34; Arthur v. Morgan, 
112 U. S. 495, 5 Kup. Ct. Eep. 241. 

The customs administrative act abrogated the remedy of the im- 
porter by action, and substituted therefor a proceeding in the na- 
ture of an appeal to the board of gênerai appraisers in review of 
the coUector's décision as to the classification and rate of duty. 
Section 14 of the act déclares that the décision of the collector 
as to the rate and amount of duties cliargeable upon imported 
merchandise shall be final and conclusive against the importer, un- 
less the importer, within 10 days after the ascertainment and liqui- 
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dation of the duties, if dissatisfled with such décision, give notice 
in writing to tàe collector, setting fortli tlierein distinctly and spe- 
ciâcally, and in respect to each entry, the reasons for liis objection 
thereto. Section 15 of the act authorizes the importer to apply to 
the circuit court for a review of the questions of law and fact 
involved in the décision of the appraisers. Thus it will be ob- 
served that congress reproduced in the customs administrative act 
the identical language as to the terms of the protest used in the 
previous acts, and declared, as explicitly as could be done by lan- 
guage, that in the absence of such notice the décision of the col- 
lector should be final and conclusive. It must. be presumed that 
this was done with the full uuderstanding of thesettled judicial con- 
struction of the provision under the previous acts of congress, and 
therefore that congress intended that the importer should be bound 
by hig own statement of the objections to the coUector's décision, 
and should not be permitted to départ from it by alleging sabse- 
quently any errors of fact or of law not substantially brought to 
the coUector's attention by the terms of the notice. Congress 
might hâve relieved the importer of any such condition as a pre- 
requisite to his recovery if it had seen fit; but it is plain that it 
intended only to change the nature of his remedy, without en- 
larging the previously existing conditions précédent to his right of 
recovery. 

It has not been argued, nor could it be with any color of reason^ 
that the protest was sufiflcient to justify a reversai of the décision 
of the collector, î^either tbe board of gênerai appraisers nor the 
circuit court had any authority to allow the importer to make a new 
protest, and the circuit court properly so decided. In reversing 
the décision of the collector upon an objection not stated in their 
notice of dissatisfaction by the importers, the board of gênerai ap- 
praisers erred, and their décision was properly reversed by the cir- 
cuit court. The judgment of the circuit court is afflrmed. 



In re HIGGINS et al. 
(Circuit Cotirt of Appeals, Second Circuit. Aprll 18, 1893.) 

1. Customs Dutibs— "Sortbd" Wools — Séparation into Colors. 

The importation of wool sépara ted as to colors Ijy entire fleeces, the 
colors being of différent values, and entered for duty as washed wool of 
the third class, is not Withiû paragraph 383 of the tarifl act of 1890, 
which imposes double duties upon wool "which shall be imported in any 
other than ordlnary condition, or which shall be changed in its character 
or condition for the purpose of evadlng the duty, * * * or which has 
been sorted or increased in value by the rejection of any part of the 
original fleece." 50 Fed. Rep. 910, afflrmed. 

2. Same— Exception from "Doubi-k Duty "—Construction of Act. 

The proviso excepting "wools on which duty is assessed amoimting to 
three times or more than that which would be assessed if said wool was 
Imported unwashed" from the double duty imposed by paragraph 383 of 
the tarifif act of 1890 on wools sorted in quallty for the purpose of evadlng 
duty, cannot be restrlcted to those classes of wool lipon which the act 
assesses duty by the express term "unwashed." 50 Fed. Rep. 910,. 
afflrmed. 
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Appeal from the Circuit Court of the United Statea for the South- 
ern District of New York. 

E. S. Hisgins & Co. protested against an assessment of washed 
•wools by the collector of the port of New York, and the board of ap- 
praisers sustained the protest. The collector appealed to the cir- 
cuit court, which sustained the décision of the board, (50 Fed. Eep. 
911,) and the collector appeals. Affirmed. 

Thos. Greenwood, Asst U. S. Atty., for appellant. 
W. Wickham Smith, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Jud^e. The tariff act of October, 1890, (26 
St. U. S. p. 594,) divides wool for duty j)urposes into three classes. 
The firm of E. S. Higgins & Co., on April 2, 1891, made entry of an 
invoice of washed wool of the third class; some of it being gray, 
some yellow, and the rest white. The value of the gvAj and of the 
yellow was less than 13 cents per pound, of the white in excess of 
13 cents per pound. The tariff act eontains the followiag para- 
graijhs: 

"385. On wools of the third class, and on camel's haïr of the thîrd class, 
the vaine whereof shall be thirteen œnts or less por pound, Includlng charges, 
the duty shall be tlilrty-two per centum ad valorem. 

"380. On wools of the third class, and on camel's haïr of the third class, 
the value whereof shall exceed thirteen cents per pound, Including charges, 
the duty shall be fifty per cent ad valorem." 

The importers contended that their importations were dutiable, 
the pxay and yellow at 32 per cent., the wliite at 50 per cent The 
collector exacted G4 per cent, and 100 per cent., respectively, against 
which the importers duly protested, and the board of appraisers sus- 
tained their claim. The collector exacted the additional duty un- 
der the supposed authority of paragraph 383 : 

"The duty upon wool of the sheep, or hair of the carael, goat, alpaca, and 
other like animais, which shall be impoited in any other than ordinary con- 
dition, or which shall be changed in its character or condition for the purposô 
of evading the duty. or which shall be reduced In value by the admlxture of 
dirt or any other foreifm substance, or which has been sorted or increased In 
value by the re,1ection of any part of the original fleece, shall be twice the duty 
t» which it would be othenvise subject: provlded, that skirted wools, as now 
imported, are hereby excepted. Wools on which a duty Is assessed amount- 
ing to three tlmes or more than that which would be assessed If said wool 
was imported unwashed, such duty shall not be doubled on account of its 
being sorted." 

Tlie board of gênerai appraisers found as facts that the gray and 
yellow wool was worth less than 13 cents per pound; that it had 
not been changed in its character or condition for tlie purpose of 
evading the duty, nor reduced in value by the adraixture of dirt or 
any other foreign substance; that there had been a séparation as 
to color, (according to a common practice of long standing in the 
case of East India wools,) which had depreciated the gray and yel- 
low below the average value of the lot before such séparation, but 
that there had been no séparation as to quality of thèse wools. 
So far as the évidence shows, the séparation was in whole fleeces, 
and none of the wool was "skirted," — a process which consists in the 
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removal of the staînéd and inferior locks taken from the belly or 
legs, and sometimes from the neck. 

Upon the argument we expressed the opinion that the board of 
appraisers and the circuit court were correct in their conclusion 
that the gray and yellow wool was not "sorted," within the mean- 
ing of paragraph 383. This word is aptly deflned in the return of 
the board of gênerai appraisers: 

" 'Sorting,' as usually deflned, means that process prelimlnary to wool man- 
ufactuiing necessary to fit the article for textile purposes, wbich consists iu 
classifying by séparation the flbers of the fleeœ as clipped from the slieep's 
body 'according to length, flneness, elasticity, and soundness of staple.' The 
wool varies in quality in différent parts of the animal, as niany as twelve or 
fourteen 'sorts' belng sometimes obtained from a single fleece, but frequently 
not more tlian from flve to seven qualities." 

This définition is sustained by expert évidence before the board, 
and by technical works on manufactures, which they cite. It is in 
accord with the définition contained in the report on wool and man- 
ufactures of wool, published by the treasury department September 
6, 1889, and which was presumably known to the framers of the 
tariff aet of 1890. The word is therein thus deflned: "'Sorts:' 
The fleeces, broken into narrower and more accurate subdivisions 
as to fineness; there being several qualifies or sorts of wool in the 
same fleece." The phrase, "which has been sorted or increased in 
value by the rejection of any part of the original fleece," in para- 
graph 383 is coupled with the phrases, "imported in any other than 
ordinary conditions," "changed in its character or condition for the 
purpose of evading the duty," and "reduced in value by the admix- 
ture of dirt or other foreign substance;" and the provisions for pay- 
ment of double duty is in the nature of a penalty. In view of the 
fact that East India wool of this class, as the évidence shows, has 
always been packed abroad, separated as to color, and so imported, 
and of the further fact that, before the act of 1890 was passed, com- 
plaint had been made by the wool growers of this country of a prac- 
tice that had grown up of taking third-class wool, separating the very 
flnest parts of the fleece, bringing them over hère, and getting them 
through the customhouse as carpet wool, and then using them for 
the purpose of making clothing, there is additional warrant for the 
conclusion that congress used the phrase "sorted wool" with the 
meaning understood by wool dealers, viz. a breaking up of the 
fleeces to obtain a subdivision into grades, and not a mère sépara- 
tion by whole fleeces into colora, each fleece still containing the 
separate sorts of wool of which it was composed when sheared from 
the sheep's back. 

There was no warrant, therefare, for classifying the gray and 
yellow wools hère imported as "sorted," and therefore the double 
duty upon them was improperly exacted. 

It is conceded that the white wool was not only separated by color, 
but also sorted in quality. As such, it would be liable to the double 
duty imposed by paragraph 383, except for the proviso which ex- 
cepta "wools on which a duty is assessed amounting to three times 
or more than that which would be assessed if said wool was im- 
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ported unwashed." The board of appraisers found as a fact that 
the duty aJready assessed at 50 per cent, ad valorem on the white 
wool amounted to more than thxee times the amount to which it 
would hâve been subject if imported unwashed. We find nothing 
in the record to call for a review of this flnding of fact, and, it be- 
ing a fact, there was no warrant for the imposition of the double 
duty. In the argument ab inconvenienti advanced by the district 
attorney we do not find suiBcient ground for restricting tlie proviso 
to those classes of wools (flrst and second class) upon which the 
etatute assesses duty by the express term "unwashed." If third- 
class unwashed wool were imported, it would pay a duty easily aa- 
certainable by multiplying the valuation by the ad valorem rate. 
WTien the statute also provides that, if the duty on the same wool 
washed is three times what it would be were the wool unwashed, 
tliere shall be no doubling on account of its being sorted, the lan- 
guage is plain and comprehensive of ail wools, and there is no rea- 
son why it should be construed to hâve a différent meaning from 
that which is expressed upon its face simply because it may not be 
convenient to ascertain the value of unwashed wool of the same 
class and grade as washed wool. The board of appraisers did not 
find the task impossible, and presimiably the collector would hâve 
found it no more difficult. Arthur v. Pastor, 109 U. S. 139, 3 Sup. 
et Kep. 96. The décision of the circuit court is aiflrmed. 



In re WERTHEIMEB et aL 
(Circuit Court of Appeals, Second Circuit April 18, 1893.) 

CUSTOMS DUTIES — CUMULATIVE DUTIBS — MEN'S PKTCK-SeAM Gi,OVES. 

The tarife act of October 1, 1890, par. 458, Imposes a duty of 50 per cent, 
ad valorem on men's leather gloves, and then providea that, "in addition to 
tl»p above rates, there shall be paid on ail men's gloves, $1.00 per dozen; on 
ail lined gloves, $1.00 per dozen; on ail pique or priok-seam gloves, $.50 
per dozen," etc. Hdd, that thèse addltional rates were alternative, and not 
cumulative, and thal^ if the same article was Included In two or more 
classes, it need only pay the rate applicable to the highest of those classes. 
50 Fed. Hep. 67, afflrmed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was an appeal by Wertheimer & Co. from a décision of the 
collector of the port of New York, ascertalning the duty ou men's 
leather gloves imported by them. Tlie circuit court reversed the dé- 
cision of the appraisers, (50 Fed. Rep. 67,) and the United States 
appealed from that décision. Afflrmed. 

Henry 0. Platt, Asst. U. S. Dist. Atty. 
W. Wickham Smith, for appellees. 

Before WALLACE and SHIPMAN, Circuit Jndges. 

SHIPMAN, Circuit Judge. Wertheuner & Co., on October 15, 
1890, imported into the port of New York an invoice of men's leather 
pique or prick-seam gloves. The collector, deeming them to be also 
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embroideredj aâsesséd a duty thereon of 50 per cent, ad Talorem, 
SLnà. $2 per dozen pairs, rnider tHe provisions of paragraph 458 
of schedule N of the tariiï act of October 1, 1890. The importers 
protested upon the ground that, by the proper construction of said 
paragraph, they were dutiable at 50 per cent, ad valorem and 50 
cents per dozen pairs. The board of gênerai appraisers found that 
the gloves were not embroidered, and held that the statut ory duty 
upon men's pique gloves, under the paragraph, was 50 per cent. 
ad valorem, and |1.50 per dozen pairs. From this décision the im- 
porters appealed to the circuit court, which reversed the décision 
of-the board of gênerai appraisers, and held that the proper rate 
of duty was fl per dozen pairs, in addition to 50 per cent, ad va- 
lorem. From this décision the United States has appealed. 
Paragraph 458 is as foUows: 

"Gloves of ail descriptions, composed wlioUy or In part of kid or otlier 
leatiher, and whether wlioUy or partly manufactured, shaU pay duty at tlie 
rates ftxed in connection wlth the following specifled kinds tliereof, fourteeii 
inches in extrême length, when stretched to tlie fuU extent, being In eaoli oaso 
hereby fixed as the standard, and one dozen pairs as the basis, namely: 
Ijadies' and children's schmaschen of said length or under, one dollar and sov- 
onty-flve cents per dozen; ladles' and chUdren's lamb of said length or under, 
two dollars and tvventy-flve cents per dozen; ladles' and children's kid of said 
length or imder, three dollars and twenty-flve cents per dozen; ladles' and 
(Mldren's suèdes of said length or imder, flfty per centum ad valorem; al' 
other ladles' and children's leather gloves, and ail men's leather gloves, of sai(i 
length or under, flfty per centum ad valorem; ail leather gloves over fourteen 
inches in length. fifty per centum ad valorem; and in addition to the above 
rates there shall be paid on ail men's gloves one dollar per dozen; on ail 
lined gloves, one dollar per dozen; on ail pique or prick-seam gloves, fifiA- 
cents per dozen; on ail embroidered gloves, with more than three single 
strands or cords, flfty cents per dozen pairs." . 

The question in this case relates entirely to the proper construc- 
tion of this paragraph, and is, are the additional duties imposed 
upon men's gloves, lined, priclc-seamed, and embroidered gloves, 
(•umulative, so that gloves having ail the peculiarities named are 
liable to pay an additional rate of |3 per dozen? The board of 
;.,'eneral appraisers decided this question in the affirmative. The 
circuit court was of opinion that the latter portion of the i)aragraph 
imposed alternative rates, and that, if the same article was included 
in two or more classes, it shoiild pay, under section 5 of the act 
of June 10, 1890, the rate applicable to the highest class vrith- 
in which it was included. The theory of the government is that 
it was the législative intent to impose an increased duty upon 
each class of gloves upon which additional labor and expense had 
been placed, and that the paragraph, after placing a rate upon 
the standard article, placed cumulative rates upon each class as 
it increased in value. The paragraph does not déclare such an 
intent. It must be inferred, for nothing in the language directs 
a cumulative séries of duties. The language is in harmony with 
the theory that additional spécifie rates were imposed upon four 
sepàrate classes 6f gloves, and that each class should pay a duty 
in addition to the rates which had been imposed in the flrst part 
of the paragraph, but not additional to the rates which were im- 
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posed by the latter part of the paragraph. The resnlt whlch would 
Uappen if a certain style of gloves should be included in more thaa 
one class was not tlie subject of thia paragraph. Although gloves 
might be included in two or more classes, the language of the 
paragraph does not imply that they were to pay two or more ratqa, 
but the question of the dutiable rate under such circumstancea 
is solvable by référence to section 5, which provides that, if 
two or more ratea of diity are applicable to an imported article, 
it shall pay duty at the highest of such ratea. The construc- 
tion which imposes cumulative duties is one which seema strained 
and unnatural, in the absence of a more clearly expressed inten- 
tion on the part of the législature to assess duties upon a cumu- 
lative System. ïhe judgment of the circuit court is afÉirmed. 



In re CROWLBY et al. 
(Circuit Court of Appeals, Second Circuit Aprll 18, 1893.) 

1. CtrSTOMS DOTIBS— EFFKCT of PnOTEST. 

When an importer protests tUat bis Involces are dutiable under a certain 
paragrapli of the tarilT act, he Is not ttiereby concluded, so as to prerent 
tlie lx)ard of appraisers from adjudglng that a part of the invoices is 
dutiable under that paragraph, and a part under the classification adopted 
by the collector. Davles v. Arthur, 96 U. S. 148, distlnguished. 

•. Same — Abticles in Separate Parts — Invoicb. 

The fact that articles in separate parts are Invoiced as entlretles Is not 
controUing, and wlll not préveut a separate classiflcation, when such classi- 
fication Is otherwlse proper. 50 Fed. Rep. 465, affirmed. 

8. Same— Classtftoation — Embroidered Dress Patteuns. 

Woolen dress pîittcms, embroidered wirh silk, or sUl£ and métal, are not 
dutiable as woolen "embrolderies," under paragraph 398 of the tariff act 
of 1890, but at 44 cents per pound and 50 per cent, ad valorem, under 
paragraph 395, as woolen dress goods. In re Schefer, 53 Fed. Rep. 1011, 
foUowed. 50 Fed. Rep. 465, affirmed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was a proceeding by H. C. Crowley & Co. for a review of the 
décision of the board of gênerai appraisers in relation to the clas- 
siflcation of certain imported dress goods. The circuit court af- 
flnned the action of the board, and the United States appeal. 
Aflirmed. 

James T. Van Rensselaer, Asst. U. S. Dist. Atty. 
W. Wickham Smith, for appellees. 

Before WALLACE and SHITilAN, Circuit Judgea. 

SHIPMAN, Circuit Judge. In May, 1891, H. 0. Crowley & Co. 
imported into the port of New York four invoices of woolen dress 
patterns, each pattern consisting of two pièces of woolen goods; 
one being plain, and the other embroidered with silk, or silk and 
métal. The whole pattern consisted of ten meters, the embroid- 
ered part not exceeding two meters. The patterns were invoiced 
as entireties, and the pièces were not intended to be sold sepa- 
rately. The collector assessed duties on the importations at the rate 
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of 60 centé per poiiûd, and 60 per cent ad valorem, as woolen em- 
broideries, under the provisions of paragraph 398 of Schedule K 
of the tariff act of October 1, 1890. The importera protested tliat 
they were dutiable under paragraph 395 of the same schedule, as 
woolen dress goods, at 44 cents per pound and 50 per cent, ad 
valorem. The board of appraisers sustained the décision of the 
eollector, imder paragraph 398, and the proviso in paragraph 373 
of the same act, so far as the embroidered part of the patterns 
was concerned, and sustained the protest of the importers upon 
the plain parts. The importers thus succeeded before the gên- 
erai appraisers as to four fifths of the imported articles, and took 
no appeal. The collecter appealed to the circuit court for the 
southem district of New York, and alleged that the gênerai ap- 
praisers erred in three particulars: (1) In "going outside the pro- 
test of the importers," who protested that ail the importations 
should be assessed under paragraph 395; (2) in segregating the 
palue of the plain and embroidered parts, because the patterns were 
invoiced as entireties, and were valued for duty accordingly; (3) in 
holding that the embroidered parts are dutiable at 60 per cent. 
ad valorem and 60 cents per pound, under paragraph 398 of said 
act, and the plain parts at 44 cents per pound and 50 per cent, 
ad valorem, as manufactures of wool, under paragraph 392 of the 
same, instead of applying the rates imposed by said paragraph 
398 to the entire article, as embroidery made of wool, or as em- 
broidered robes of wool. The circuit court affirmed the décision 
of the board of appraisers, and declined to go into the question 
whether they correctly determined that the silk embroidery made 
the article upon which it was placed dutiable as if it had been 
embroidered in wool, because there had been no appeal, and no ap- 
plication for review, in that particular. The United States hâve 
appealed to this court from said judgment. 

This court bas already decided (In re Schefer, 53 Fed. Rep. 1011) 
that the ground of objection stated by the importers in their pro- 
test was well founded, and consequently that the entire importa- 
tions should hâve been assessed for duty under the provisions of 
paragrai)h 395; but this appeal relates simply to the correctness 
of the décision of the circuit court upon the points which were 
specifled in the collector's appeal from the décision of the board 
of gênerai ap])raisers. 

The collector's first point was that, inasmuch as the importer 
protested that ail the articles contained in the invoices were du- 
tiable under paragraph 395, it was not compétent for the board 
of gênerai appraisers to adjudge that a part of the articles was 
dutiable under that paragraph, and that the residue had been as- 
sessed for duty at the proper rate. This contention carries the 
principle that the importer is concluded by bis protest to an un- 
just extrême. The importer claimed that ail his articles should 
hâve been assessed under a certain paragraph, and the board flnd 
that his protest was well founded, as to a part of his articles. 
This bas been the invariable practice when, in the opinion of the 
triors, the facts warranted such a ûnding. The case is not that 
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of Daries v. Arthur, 96 U. S. 148, in whieh it is held tkat the im- 
porter, having in his prptest placed Ms objections to the pay- 
ment of duties at the required rate upon one ground, cannot re- 
cover the amount upon another ground than the one so stated. 

The second point is that because the articles were invoieed as 
entireties, and valued for duty accordingly, the hoard had no power 
to assess duty upon separate parts of the articles, although in their 
opinion separate rates were properly assessable. Each article was 
an entirety, and constituted one dress pattern, and should hâve been 
assessed for duty accordingly, by the board of gênerai appraisers, 
at the rate named in the protest; but the alleged error which the 
circuit court was called to consider was not that the article was 
in fact an entirety; the assignrnent of error was conflned to the 
iinpropriety of imposing separate rates upon separate parts of an 
article, if it was invoieed as an entirety, and was valued as such. 
The mère fact that it is called an entirety in the invoice is not 
controUing. The article may nevertheless not be an entirety, and 
may hâve been improperly, thongh honestly, invoieed. The theory 
of the collector makes the assessment of duties upon a certain class 
of articles to dépend entirely upon tho manner in which they 
are entered and valued in the invoice, — a theory which might re- 
suit in placing the rate of duties at the will of the importer. 

The third point was that the dress patterns should hâve been as- 
sessed at the rates imposed by paragraph 398 as embroideries. 
This position was declared unsound in Ke Schefer, supra, — a dé- 
cision whieh we hâve no occasion to alter. 
• The judgment of the circuit court is affli-med. 



In re SALOJ[ON et al. 
(Circuit Court, S. D. New York. Marcli 34, 1803.) 

1. CusTOMS Duties— -R.'^TB of Dvity— Ot,ass Bottt.es. 

l'ndnr paragraph 101 of tlie tariff act of Oetober 1, 1890, wliieh provides 
tliat glass l)ottlps fiUed with an article tliat jiays an ad valorem duty 
sliall pay tlie saine duty as th(> contents, tlie <tutiat)le value being nseer- 
taiiied by adding the value of the contents to the value of the bottles, 
"provided that no article nianufiictiired froin glass described in the pre- 
cediiig paragraph shall pay a less rate of duty tlian forty per centuin ad 
valorem," glass bottles fllled with hlacking, dutiable at 25 per cent, ad 
valorem, nnder paragraph 11, are liablo to duty at the rate of 40 per 
centum ad valorem. 

S. Same — Construction of Laws. 

The words "preceding paragraph," as used in siicli proviso. do not re- 
fer exclusively to paragraiih lO.S; and, Avlietlier or not tliey inelnde 10."?, 
they do apply to 104. Marine v. Packham, .52 Fed. Rep. 570, distinguished. 

Appeal by Importera from the Décision of the TTnited States Board 
of Greneral Appraisers afflrming a décision of the collector of the 
Port of New York. Afïirmed. 

W. Wickham Smith, for appellants. 

Thomas Greenwood, Asst. U. S. Atty., for collector. 
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: COXE) District Judge. In March, 1892, the appellants imported 
a quamtity of merchandise consisting of green or côlored, molded or 
pressed, flint or lime glass bottles filled with blaeking. Duty was 
assessed upon the blaeking at the rate of 25 per centum ad valorem 
<paragraph 11 of the act of October 1, 1890) and on the bottles at 
the rate of 40 per centùm ad valorem under the proviso of paragraph 
104 of the same act, vifhich is as foUows : 

"AU articles emimerated In the preceding paragraph, [among the articles 
so emimerated are glass bottles similar to those imported by the appellants,] 
If filled, and not otherwise provided for in thls act, and the contenis are sub- 
ject to ah ad valorem duty, or to a rate of duty based upon the value of the 
value of such bottles, vials, or other vessels shall be added to the value of the 
contents for the ascertainment ôf the dutlable value of thélatter; but if filled, 
and not otherwise provided for in this act, and the contents are not subject 
to an ad valorem rate of duty, or to a rate of duty based upon the value, or 
are freeof duty, such bottles, vialg, or other vessels shall pay, in addition to 
the duty, tf ahy, on their contents the rates of duty prescribed in the preced- 
îng paragraph: provided, tliat no article manufactured from glass described 
tn the preceding paragraph shall pay a less rate of duty thau forty per 
centum ad valorem," 

Paraphrased to fit the facts of this case, paragraph 104 would read 
as follows: 

"Green, etc., glass bottles, when filled with something that pays an ad va- 
lorem duty, shall pay the same duty as the contents, the dutiable value being 
ascertalned by addlng the value of the contents to the value of the bottles: 
provided, that no glass bottle shall pay less than forty per centum ad 
valorem." 

The appellants insist that their bottles should pay but 25 per cent- 
um because their blaeking pays only at that rate. I do not so under- 
«tand the law. Paragraph 103 describes well-known articles of glass- 
ware, and, when they are empty, imposes a spécifie duty upon them. 
Paragraph 104 deals with the same articles when filled. It is mani- 
fest that if filled with some substance paying a low rate of duty 
ad valorem the bottles described in 103 would come in under the 
same low rate. Designing men could thus évade the provisions of 
the law. To guard against this contingency congress inserted the 
proviso, intended to prevent importera from avoiding the payment 
of duties whicli should approximate those of 103 by fiUing the bot- 
tles and importing them under 104. It is as if the proviso read: 

"Provided that no article described in paragraph 103 shall, imder the pro- 
visions of 104, avoid the payment of adéquate duties. for ail siich articles 
when assessed with an ad valorem duty shall pay at least forty per centum." 

It is argued that the proviso applies exclusively to paragraph 103. 
What possible reason can be suggested for placing a proviso at the 
-end of paragraph 104 which was only intended to apply to 103? 
"Why was it not placed at the end of 103 ? I hâve examined Marine 
V. Packham, 52 Ped. Eep. 579. The précise question there was 
whether the proviso applies to 103. The majority of the court held 
that it does. Whether it does or not is a question not involved in 
this controversy. The sole question hère is, does the proviso apply 
to paragraph 104, a question not involved in Marine v. Packham. I 
.am clearly of the opinion that the proviso does apply to 104. 

The décision of the board was right, and should be afflrmed. 
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AJDRIANOE, FLATT & CO. v. McOORMICK HARVESTING MACH. CO. 
(Circuit Court, N. D. New York. October 13, 1892.) 

1. Patents roii Inventions — Suits for Infkingement — ScriTS Fookded on 

CONTBACT. 

'i'iie ownors of certain patents granted to complainant tlie exclusivi^ 
rigliT, to make, use, and vend tlie patentée! niacliines iu speciflod territory 
ot tl>o United States, aud also, "se (ar as they could control tlie same, 
thf exclusive right to make tlie patented macliines for sale in Europe, 
Aiistralia, and South America." Tliereafter tlio ownors conveyed ail 
thelr right in the patents to défendant, subject to the riglits of the com- 
plainant, from which time complainant paid to défendant tlie royalties 
nnder Its license. Subsequently complainant sued défendant to restrain 
it from manufacturing machines under tha patent, for sale in Europe, 
Australia, and South America. Tldit, that nndor the conveyance to it 
défendant assumcd no eontraet relation with complainant, and tliereafter 
the suit was not founded upon the eontraet, but was an ordiiiary suit foi' 
infringeiuent of a patent. 

2. Samp:— JuRisDrcTiON dp Fédéral Courts — Districts. 

In a suit in whicli the jurisdietion of the circuit court is founded \Aliolly 
or partly upon the pa+eut laws of the United States, a corporation orgaii- 
ized under the laws of another state canuot be sued in a statc wheri' 
it does business by a citizen of a third state. Shaw v. Mining Co., 12 Sup; 
et Rep. 93."), 145 U. S. 444, followed. 

In Equity. Bill by Adriance, Platt & Co. against the McCormick 
Harvesting Machine Company for infringement of certain patents. 
On motion for preliminary injunction. Denied. 

Geo. B. Selden, (Chambers & Boughton, of counsel,) for complain- 
ant. 
John E. Brandeger, (E. L. Parkinson, of counsel,) for défendant. 

WALLACE, Circuit Judge. The motion for a preliminary in- 
junction must be denied, because, irrespective of any other consid- 
érations, the jurisdictional objection raised by the défendant is 
fatal to the suit. The bill allèges that certain letters patent of 
the United States for inventions in harvester and grain binding 
machines were granted to one Severance, tlie inventer; that Sev- 
erance tliereafter conveyed a two-thirds interest therein to Adsil 
and Baldwin; that tliereafter Severance, Adsit, and Baldwin, being 
then the owners of ail the patents, granted to the complainant, 
upon the condition of the payment of a royalty of flve dollars on 
each machine, the exclusive right to make, use, and vend the pat- 
ented machines in certain specified territory of the United State», 
and also, so far as they could control the same, the exclusive righi; 
to build the patented machines for sale in Europe, Australia, and 
South America; that thereafter the said Severance, Adsit, and Bald- 
win, being still the owners of the patenta, transferred ail their 
right, title, and interest therein to McCormick, subject to the rights- 
of complainant under the license; that thereafter McCormick, be- 
ing then the owner of the patents, granted and conveyed to the 
défendant the exclusive right to make, use, and vend the patented 
inventions throughout the United States, subject to the rights of 
the complainant; that since McCormick became the owner of the 
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patents tlie complainant has always paid him the royalties secured 
by the license agréement with. the original owners, among them 
the royalties on ail macliines made by complainant and sold in for- 
eign countries; and that the défendant, in violation of the com- 
plainant's exclusive rights, has made and sold machines containing 
the patented inventions in England, France, and Germany, and 
threatens to continue so to do. The prayer for l'elief is for an in- 
junction and an accounting. 

Upon the hearing of the motion there seemed to be reason to 
doubt whether the suit was not founded on the breach of contract 
between complainant and the original owners of the patents set 
forth, to which McCormick and his licensee, the défendant, had 
subsequently become parties. But an examination of the bill shows 
that neither McCormick nor the défendant has assumed any con- 
tract obligation to the complainant, and, notwithstanding what has 
taken place between the original owners and McCormick, and be- 
tween McCormick and the complainant, and between McCormick 
and the défendant, upon the facts set forth the cause of action is 
the ordinary one for infringement of a patent, in which the com- 
plainant must establish his right in the usual way, and to which 
the défendant is at liberty to intei'pose ail tlie défenses which ex- 
ist in an infringement suit. It is in no sensé a suit to enforce a 
contract, either specifically or by enjoining a breach. It follows 
that the jurisdiction of this court is not founded "only on the fact 
that the suit is between citizens of différent states," witliin the 
terms of section 1 of the act of congress of Mardi 3, 1887. Juris- 
diction is also founded on the fact tïiat the suit arises under the 
laws of the United 8tates. The défendant, as a corporation of the 
state of Illinois, is not amenable in sucli a suit to the process of 
this court. Shaw v. Mining Co., 145 U. S. 444, 12 Sup. Ct Kep. 935, 

Injunction refused. 



ADRIANCE, PI.ATT & CO. v. McCORMICK HARVESTING MAOH. 

CO. et al. 

(Circuit Court, N. D. Illinois. Marcli 24, 1893.) 

1. Patbnts fob Inventions — Ikfringkmbnt Spits — Parties. 

A licensee may prosecute in his own name suit for infringement of a 
patent where the défendant is the owner of the légal title to the patent; 
clting Littlefleld V. Peny, 21 Wall. 205. 

3. Contract— tîoNSTRDCTioN of — Ambigutty. 

It is only a latent ambigaiity, which may be explained by évidence 
alinnde. Doubts apparent upon the face of an Instrument must be 
resolved by the court, resorting, If necessiiry, to the rule that a grant 
expri'ssed in doubtful words shall be construed most strongly against the 
grantor. 

3, Patents for Inventions — License for Sale in Forbtgn Countries. 

In addition to the grant of an exclusive license to manufacture and sell 
in certain specifled parts of the United States, the license in this case con- 
tained the following clause: "And,, so far as we can control the same, the 
exclusive right to build harvesters and binders, under the rights herein 
grdnted, for s-'ale in Etirope, Australia, and South. America." HeM that, 
fairly and re.asonaWy coiiBtrued, this language conferred upon the licensee 
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an exclusive riglit to manufacture wltliln the United States, for sale In 
the foreign countries named, and hence that an injunction should issue 
against the parties manufacturing in the United States outside the ter- 
ritorial limits covered by the license to restrain them from manufactur- 
ing for sucli foreigu trade. 

4. Injonctions Oiidejœd. 

In this case the court flnds that complainant is entitled to a proliminary 
injunetion to rostrain infringement of 16 patents issued to James K. Sever- 
ance for improvemeiits in harvesters and blnders. 

In Equity. Bill by Adriance, Platt & Co. against the McCormick 
Harvesting Machine Company and others for infringement of cer- 
tain patents. On motion for preliminary injunetion. Granted. 

Banning, Banning & Payson, for complainant. 
Robert H. l'arkinson, for défendants. 

WOODS, Circuit Judge. The bill shows that 16 letters patent 
of the United States for improvements on harvesters and bind- 
ers had been issued to one Severance, the inventer; that Sever- 
ance had conveyed a two-thirds interest to Adsit and Baldwin; 
that they three, being owners of ail the patents, granted to the 
complainant, an incorporated company, upon condition of the pay- 
ment of a royalty of flve dollars upon each machine made and 
sold, the exclusive right to make, use, and vend the inventions in 
specifled parts of the United States, and also, so far as they could 
control the same, the exclusive right to build the patented ma- 
chines for sale in Europe, Australia, and South America; that 
thereafter Severance, Adsit, and Baldwin transferred ail their 
right, title, and interest in the patents to the défendant McCormick, 
subject to the rights of the complainant; that McCormick, being 
the président of the défendant company, granted and conveyed the 
rights and interest so acquired by him to that company, subject 
to the rights of the complainant; that, since McCormick became 
owner of the patents and assignée of the contract between the 
complainant and Severance, Adsit, and Baldwin, the complainant 
lias duly paid to liim the royalties in that contract stipulated to 
be paid upon ail machines sold, including machines sold in Europe; 
but that the défendants, in violation of the complainant's exclu- 
sive right, hâve made and sold machines containiug the patented 
iniprovement in Engiand, France, and Germany, and threaten to 
continue to do so. 

There are two instruments, alleged to hâve been executed by 
Severance, Adsit, and Baldwin, under which the complainant as- 
serts its claims; but the first of them, dated August 29, 1887, was 
signed only by Baldwin, and his authority to bind Adsit and Sev- 
erance is questioned. Whether or not he had authority need not- 
be considered, because that writing, it seems clear, was intended 
to be only a preliminary agreement, which for présent purposes 
should be deemed to be merged in the more formai deed of Ko- 
vember 18, 1887, which was executed by ail parties concerned, and 
was duly recorded in the patent office at Washington. By that 
deed, after reciting the varions patents and transféra thereof which 
v.55i!'.no.2 — 19 
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aad t)een made, tlie ownera grant, to the complainant ttie exclusive 
right to make, use, and vend the inventions covered by the patents 
and by renevrals thereof in specifled parts of the United States, 
"and also, as far as we [the owners] can control the same, the ex- 
clusive right to build harvesters and binders under the rights here- 
in granted for sale in Europe, Australia, and South America." 

Upon a similar bill brought by the complainant against the de- 
fendant Company in the United States circuit court for the north- 
em district of Xéw York, and which was dismissed because the 
défendant yfa.s not amenalale to process in that state, Judge Wal- 
lace held that neither McCormick nor the défendant had "assumed 
any contract obligation to the complainant," and that upon the 
facts set forth "the cause of action is the ordinary one for in- 
fringement," to be prosecuted and defended in the usual way. 55 
Fed. Eep. 287. There is hère, however, no question of jnvisdic- 
tion; and it is not necessary to consider whether or not the de- 
fendants, by taking title to the patents subject to complainant's 
rights, and by taking an assignment of complainant's obligation 
to pay royalties, and by receiving payment thereof from the com- 
plainant, notwithstanding they hâve assumed no contract obli- 
gation, are estopped to deny the validity of the patents, or complain- 
ant's rights thereunder. Familiar analogies may be found in the 
sales 6f property, real or personal, subject to the rights of third 
parties. But hère the défendants hâve made no question of the 
validity of the patents or of complainant's right, except disputing 
the scope of the grant under which they are asserted, and do not 
deny having made in the United States, for sale in Europe, ma- 
chinés covered by some of the patents, and avow their purpose 
to continue so to do. They concède to the complainant, in connec- 
tion with its exclusive right to manufacture and sell "within the 
territorial limits of its grant in the United States, the right within 
those limits, exclusive therein, to manufacture for sale in the 
foreign countries named; but claim for themselves, in connection 
with their exclusive right to manufacture and sell in other parts 
of the United States, a corresponding right theréin to manufac- 
ture for sale in the same foreign countries. The complainant, on 
the other hànd, insists that ■'"he right given it to build machines 
under the patents for sale abroad is exclusive, not in respect to 
the territbry in this country in which it may build machines for 
foreign sale, but in respect to the countries in which the sales may 
be made. 

One of the défendants being the owner of the patents sued on, 
the complainant, though only a licensee, may prosecute the suit in 
its own nanie. Littlefleld v. Perry, 21 Wall. 205. 

Afiidavits hâve been presented on either side, to aid or control 
the interprétation of the grant in question, but they are not deemed 
admissible. It is a latent ambiguity, which may be explained by 
évidence aliunde. Doubts apparent upon the face of an instru- 
ment must be resolvéd by the court, resorting, if necessary, to the 
rule that a grant expressed in doubtful words shall be construed 
most strongly against the grantor, whose words they are. Fairly 
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and reasonably construed, the terms used in this grant must be 
held to hâve conferred upon the complainant the exclusive right 
which it contends for ia respect to sales abroad. The owners of 
the patents flrst give the complainant an entire and exclusive right 
under the patents to make, use, and sell the invention in desig- 
nated parts of the United States, and then add the clause the 
meaning of which is in dispute: "And also, so far as we can con- 
trol the same, the exclusive right to build harvesters and binders 
under the rights herein granted for sale in Europe, Australia, and 
South America." 

It is insisted on behalf of the respondent that the phrase, "under 
the rights herein granted," expresses a territorial limitation, which 
confines "the exclusive right" to buUd machines for sale abroad 
to those parts of the United States to which the preceding grant was 
restricted; making it the meaning of the entire clause that in those 
parts of the United States, to the exclusion of ail others, the com- 
plainant should hâve the right to build machines for sale abroad 
in the countries mentioned. This, as it seems to me, is a forced 
and inadéquate construction. It requires that the word "herein" 
be read as if it were "hereinbefore," makes the word "exclusive" 
meaningless, and leaves to the phrase, "as far as we can control the 
same," little or no significance. 

The exclusive right of the complainant in this country had been 
defined in unequivocal terms by the flrst clause of the grant. Noth- 
ing further was necessary to exclude the gi-antors or third per- 
sons from making or selling the invention within the designated 
states and territories, (Brush Electric Co. v. Califomia Electric Light 
Oo., 52 Fed. Kep. 945, 959;) and if the purpose was simply to give 
the complainant the further, but not exclusive, right to sell in 
the countries abroad, it would hâve been enough to add, "And 
also the right to build, within the states and territories named, 
harvesters and binders, containing the inventions, for sale in Eu- 
rope, Australia, and South America," with a proviso that the 
right should be protected and continued under any foreign patents 
which should be obtained. But the purpose having been, as I con- 
clude it was, to give the complainant the exclusive right to man- 
ufacture in this country, (within the limits of its grant,) for sale in 
the foreign countries named, the use of the word "exclusive," or 
its équivalent, which otherwise would hâve been meaningless, was 
apt and necessary; and it was also important to say, "as far as 
we can control the same," because, in respect to such exclusive 
right to sell abroad, the owners could exercise a control mucli 
more effective than in respect to a right which was not exclusive 
by refraining on their own part from compétitive sale abroad of 
machines made either in this country or elsewhere, by binding 
subséquent grantees or licensees to respect complainant's right, 
and by making or attempting to malce no grant to others, either 
under thèse patents or any obtained abroad, inconsistent with the 
grant to the complainant. 

The word "herein," as used in the sentence under considération, 
includes the whole instrument, — the clause in which it is found 
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as -well as tlie preceding clause; and tlie phrase, "under tke rights 
herein granted," bas, as it seems to me, the same force as If tàe 
words were, "by rigM of tMs grant," or "under this grant." With. 
suck change there could be ho question of the meaning. And with- 
out any change of words, the meaning of the clause may be demon- 
strated by transposition ia this way: "And also, under the rights 
herein granted, the exclusive right, as far as we can control the 
same, to build harvestei's and binders for sale in Europe," etc. 
Read in this way, the entire expression is harmonious, and just 
force is given to each word and phrase. After the grant to the 
complainant, the owners of the patents, and their subséquent 
grantees, who took right or title with knowledge of or subject to 
the flrst grant, had no right within the United States to build 
machines to be sold at home or abroad in the states or countries 
wherein the complainant had been given the exclusive right to 
sell, and such manufacture and sale would be an infringement 
of the rights of the complainant under the patent. Blatchford, J., 
in Ketchum Harvester Co. v. Johnson Harvester Co., 8 Fed. Éep. 
586. 

It follows that the machines containing the inventions, which 
the défendants hâve made in this country, and hâve sold in Eng- 
land, France, and Germany, hâve been made in infringement of 
the rights of the complainant under the patents; and that, since 
the fact that the défendants propose to continue such manufacture 
and sale is admitted, the complainant is entitled to the temporary 
injunction prayed, and it is so ordered. 

Since the foregoing was written the complainant has presented a 
second motion, asking a temporary order restraining the défend- 
ants against interférence with and threatened infringement of 
complainant's rights within its territory in the United States, but 
the défendants deny that they hâve interfered as charged, and 
that they hâve any purpose to infringe, and the proof offered by 
the complainant is insufftcient. The motion is therefore overruled. 



LALANOE & GROSJEAN MANUF'G CO. v. HABERMAN MANUE'G CO. 

SAME V. MOSHEIM. 

(Circuit Court of Appeals, Second Circuit. April 18, 180.3.) 

1. Patents for Inventions — Vat.idity — Indeïtniteness — Enameling. 

In letters patent No. 279,094, issued Juuo 5, 1883, to P^niile Kegreisz, 
claim 1 covers an inii)roved prooess of giving a variegated appoaranco to 
enameled ironware, i)y recoatlng it witli a colored glaze after it lias ijeen 
enameled in tlie usual way. ïlie spécification desorlbed the process as 
follows: "After the ordinary process of euamellng has been completed, 
I prépare a thin glaze, composed of iiny coloring matter that can be 
made to remain nieclianloally suspended a short time in water, and apply it 
to the article. * * * The glaze sliould be made suf&ciently tliin to avoid 
being pasty, sp that It wUl freely spread or riiu over the surface. * * * 
The glaze wiU be found to separate and coagulate in irregular spots." 
lldd, that the patent is not Invalld for insufticiency of description, in that 
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it does not state tliat the colorinç matter must be coarse ground, so as to 
remain but a short time mechanlcally suspended, for one skilled In the art 
would know that this resuit could only be obtained by the use of coarse- 
ground material. 53 Fed. Rep. 375, 380, affirmed. 

3, Same— Anticipation— Evidence. 

Anticipation of tlie patent was alleged on the ground that ono Vollrath 
had long ago used a similar process, but the évidence showed that, as used 
by hlm, the second coat of coloring matter was uniform and of the samo 
consistency as the original coating of enamel, and that a mottled appear- 
ance was prodiiced by agitation of the vessel or by striking upon it. 
Moreover, Vollrath had applied for a patent in which three coats were 
used. Bdd, that an anticipation was not shown. 53 Fed. Rep. 375, 380, 
affirmed. 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

In Equity. Thèse were two suits by the Lalance & Grosjean 
Manufacturing Company against the Habennan Manufacturing 
Company and Julius E. Mosheim, respectively, for the infringement 
of a patent. There were decrees for complainant in each case, 
and défendants appeal. See 53 Fed. Eep. 375, 380. Affirmed. 

E. D. Kenyon and E. Cowen, for appellant. 
A. V. Briesen and Jos. H. Choate, for appellee. 

Before WALLACE, LAOOIVIBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. Thèse two appeals are from decrees 
of the circuit court for the northern district of New Yorlc upon 
two bills in equity wliieh were founded upon the alleged infringe- 
ment of letters patent No. 279,094, dated June 5, 18h;'>, to Emile 
Kegreisz, assigner to the complainant, for an improved process 
of enameling ironware, and for the product of such process. 
The first claim of the patent is for the process, the second 
claim is for the product. The Haberman Company is a manu- 
facturer, which is charged witli infringement of each claim. 
Mosheim is a merchant, and is charged with infringing the sec- 
ond claim only. The circuit court granted decrees for an in- 
junction and an accounting in each case. 

The ordinary process of enameling hoUow ironware is to clean the 
surface from rust or scale, to niix the enameling materials, melt 
them, cool and then grind the molten niass, and, after mixing 
with water, apply the enamel in liquid form to the iron vessel 
by pouring or dipping. The vessel is then dried in an oven and 
burned in a mirttle. The burning fuses the enamel, and cro- 
ates a new smooth, glassy surface, which is, as a rule, of a uniform 
color, liable to hâve spots or defects from one cause or another, 
and not attractive in appearance. The object of the patented 
process was to decorate or beautify tlie surface, and cause vessels 
of mère utility to be pleasing to the eye. The patentée described 
in his spécification the object of the invention and his process, 
as follows: 

"It coiisists in un improved method of givnig a variegatoiî aippearance to the 
ware after tho same has boen eoated or euameled by the usual process. In 
the mamifacture of whito-enameled lroin\aro by the usual process it fréquent- 
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ly .happensi tliat âark spots appear upon the surface <^t the enameled article, 
wMch .DmctlcaUy destroy its beauty, aad renfler it miflt for commercial pur- 
poses,, altbough it is in no wise injuréfl for actual ,use. For tlie purpose of 
restoring the commercial value of the imperfect article by beautif ying its sur- 
face, 1 hâve devised a process of recoatlng lie same with a colored liquid in 
such^, .canner as to give an irregularly niottled a,ppearance to the article, 
whioh . çonçeals the spots appearing upoii, the previously white surface, and 
producè;^ 9.)ie'«v, axticle of manufacture of greatly enhanced beauty and value. 
The article, haying been f ôrmed bf iron or other metaUic substance by casting 
or otherwise, is si^bjeçted to the , well-known process of enameling for producing 
a white or Other! plain-colored surface. Attev the ordinary process of enameUng 
has been completed, I prépare a thin glàze, composed of any coloring matter 
that cah be made to rematn mectianioaUy suspended a short time in vv^ater, 
and apply it to the article, preferably either by immersing the latter in a tank 
containing sald; glaze, or by pouring the glaze upon the article. The glaze 
should be mafle suffloiently thin to avoid being pasty, so that it -will freely 
spread or run over the surface. After the article has been submitted to the 
second bath bf thin glaze, the latter wSll be found to separate and coagulate 
in irregular spots upon the smooth surface formed by the flrst coating of glaze. 
Thèse spots are composed of varying thicknesses, caushig each sipot to présent 
varions shades of the coloring matter used. By varying the thickness of the 
second coating of glaze its density in shade, when applied to the vessel, will 
be correspondingly varied. I hâve produccd very fine effects with a blue glaze 
upon a white-enameled surface; but other colors may be used, either upon a 
white ground or the other plain colors obtained by the ordinary process of 
enameling. Two or more colors may be used for the glaze, and thus a great 
varlety of irregularly colored surfaces be produced, aocording to the taste or 
fancy of the designer. After the application 6î the glaze, the article is placed 
in a drylng oven, he,ated to a température of about 130 deg. Fahrenheit, and 
is kept there until the glaze is approximately dry, when it is removed to the 
oven or muffle employed in the well-known enameling process, where it is 
a second time fired, as in the usual process of enameling." 

The coimnonly received method of preparing thie enamel was to 
grind it as fine as might be, so tliat it should not sink in the water, 
but the particles should remain suspended, and should approxi- 
mately resemble impalpable powder. The invention consisted in 
coarsely grinding the second coat of enamel, so that the particles 
were capable of suspension in water but a short time, and in 
mixing the enamel freely with water, so as to make a thin glaze. 
When the iron article is dipped in this second coating, the heavy 
particles rapidly form the freely flowiug enamel into drops which 
hâve a wave-like motion, and which separate and coagulate in 
what the patent terms "irregular spots." The second coating, 
being thus made up of somewhat larger particles, flows over the 
surface with an irregular thickness, and the particles lodge upon 
the surface of the flrst coat, so as to give the appearance of having 
moved forward with a wave-like motion. The appearance of the 
surface is described by the complainant's expert as follows : 

'■The surface is covered wltli an irregular séries of waves or of wave-like 
appearanoes, la which can nevertheless be traC'Sd a certain pai"allelism or uni- 
formity of Une flow. Tlie lower edge of each wave is more opaque tlian tlie 
other portion, and shades ofC gradually imtil it is nearly or quite the tint of 
the ground upon wliieh it Is superposed." 

The appearance of iron cooking utensils, bowls, platters, and 
other articles of ordinary household service, when oi'namented in 
this way, is exceedingly agreeable to the eye, and this class of 
ware has therefore a utility of its own. 



LALA^•CE & GROSJEAN MANUF'g CO. V. HABEEMAN MANUF'g CO. 295 

The two daims of the patent are as foUows: 

•'(1) The hereinbefoie desjribed proccss of enamellng and ornamentîng métal 
wfire, which consists in flrat covoring tlie body of the article with a glaze 
of aiiy suitalblo plain color, Hriug the same, thea applying to the surface an 
additioiial coating or partial coating of glaze of a différent color from the first, 
the glaze constitutiiig tlio second coating or partial coating being of such a 
consistency as to coagidate in irregular spots npon the surface, and agaiu 
firing, as set forth. (2) As a ne^v article of manufacture, an enameled vessel, 
presenting a mottled or variegatod surface of two or more colors, produced by 
the ooagidating in irregular «pots of ono or more of the coatings of glaze, 
substantially as set forth." 

The two questions in the cases M'hich are eamestly contested, 
and which are not easily answered, are those "wMch relate to the 
novelty of the process and the vagueness of the patent. 

It is undeniable that Jacob J. VoUratli, an ironware manufacturer 
of Sheboygan, Wis., made from 1875 to 1883 and before the date of 
the invention large quantities of enameled ware, which w^as known 
by the name of "gray-enameled ware," and which he sold by tlie car 
load. He generally used two coats of enamel. The flrst was whit- 
ish in color, which, wlien burned became dark and smooth. The sec- 
ond coat, also of the same whitish color, was turned into the inside 
of the vessel by means of a dipper, the enamel was rapidly whiiied 
around the inside so as to cover the surface, the supertluons enamçl 
was poured back, the article was then hung upon a liook and struck 
with a wooden hammer apparently to expedite the flow, the rim of 
the vessel was wiped oiï, and the vessel was quiclcly "jerked" or 
shaken. The entire surface of the enamel, after a second buming, 
was flecked with small spots, not regular in shape, which the G-er- 
man méchantes who testifled called "checlcy," and which gave the 
inside of the vessel a spotted or checked appearance of différent 
shades of color. The object was to make the surface more attract- 
ive. 'No person who made the enamel, or who knew its composition, 
was examined as a witness, and therefore its character is defined 
only in gênerai terms by persons who are not accustomed to exact- 
ness in the use of language. An accurate idea of the peculiarities 
of the second coat cannot be obtained nierely from the gênerai de- 
scription Avhich is given by thèse witnesses. It was thin enough 
so that by pouring it with a dipper and twirling the vessel around 
it was made to spread freely over the surface of the vessel, and was 
not so pasty but that it would run with freedom. Upon the question 
of the coarseness of the second coat, which is the peculiar and dis- 
tinguishing feature of the patented process, at least three witnesses 
testify that it felt rough, or "sand-like," or coarse, and at least three 
more testify that it had to be stirred frequently to be kept from set- 
tling in a mass. Other witnesses testify in such a niannor that the 
coarse character of the second coat may be inferred. While the in- 
tentionally vague oral testimony of VoUrath, which was designed to 
help the complainant, does not carry conviction to our minds, the 
fact of importance which is connected with VoUrath is that in 1881 
he applied for and obtained a patent for a process of enameling by 
a three-fold coating, thus indicating that he did not regard his two- 
coat process, which was practiced from and after 1875, as a novelty 
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worthy of a patent. In this state of the testimony, the appearance 
and cbaracter of the spécimens of ware which were made by the 
VoUrath process of 1875, and which are the défendants' exhibits, be- 
«ome of great importance. They show variegated or checkered 
spots, made intentionally, for the purpose of ornamentation, but 
they do not show the wave-like motion of the drops before coagula- 
tion, and in that respect they diiïer f rom the appearance of the pat- 
ented ware, and the différence indicates, if it does not effectually 
prove, that the second coating was not, as a rule, coarsely ground. 
The VoUrath process was a two-coat process; there being little sub- 
stantial or uniform différence between the coats. The second coat 
was universally spread over the surface of the vessel, wliich was 
hammered or pounded, so as to compel the coating to be generally 
thinly distributed, and to cause any excess to flow away. The vessel 
was then sharply shaken, so that the second coat should be brolten 
up, or divided into spots. The whole évidence does not satisfy the 
mind that the patented process was used by VoUrath before he be- 
came the complainant's licensee. 

The next question relates to the vagueness of the patent, and it 
is insisted with niuch force that the distinctive featxxre of the pro- 
cess is nowhere described, and that, so far as appears from either 
spécification or claims, it was a répétition of the VoUrath method 
of enameling. As has been said, the customary mode of preparing 
enamel had been to reduce it to a fine powder. The patentée dld 
not instruct the public in words that the enamel was to be coarsely 
ground. The instructions were that the second or thin glaze was 
to be composed of any coloring matter that can be made to romain 
mechanically suspended a short tinie in water. He evidently in- 
tended to distinguish between "a short time" and the usual long 
time which enamelers aimed at. His object could not hâve been to 
say that it must remain at least a short time, and might romain 
much longer, but he wanted to point ont that ail that was requisite 
was a short time of suspension. He did not say that a short time 
of suspension, i. e. coarse grinding, was indispensable, and therein 
consists the vagueness of the patent ; but, inasmuch as coarse grind- 
ing was known by the enameler to resuit in suspension for a short 
time only in the water, it is insisted by the complainant that he was 
necessarily instructed by the language to grind coarsely. 

It cannot be denied that the language is vague, and does not in- 
form a person who is not instructed in the enameling art. Wlietlier 
it sufflciently informs the members of the craft, wliom the language 
was meant to instruct, no testimony has been given, except by the 
défendants' expert, who was not a practical enameler, who consid- 
ered that the instructions were very indeflnite. On the other hand, 
it is said by the complainant's expert, who Avas not a practical enam- 
eler, that the only way known to Mm of making coloring matter to 
remain suspended a short time in water was to grind it coarsely. 
It is noticeable that no testimony was produced by the défendant 
from any skilled enameler that he would not hâve been able to un- 
derstand the patent and be correctly instructed by it. Silence upon 
this point in a case so earefuUy prepared as this was is significant, 
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and, inasmuch as the testimony fumished by the défendants, upon 
whom rests the burden of proof, is very slender, and it gives no 
light in regard to the information which the mechanic gained froni 
the patent, our conclusion is that tlie défense has not been estab- 
lished. 

That the invention, if novel, was patentable, is not susceptible of 
earnest déniai. The attackable defects in the patent are those 
which hâve already been examined. 

No testimony was introduced to disprove the prima facie case 
which the complainant made of infringement by the Haberman 
Manufacturing Company, which manufactured by the process and 
sold the product, and hy the défendant Mosheim, who only sold the 
new article of manufacture which was made by the process, and 
therefore infringed the second claim. This claini is for the new ar- 
ticle, produced bv the process of the first claim. Glue Co. v. Upton, 
4 Cliff. 237. 

The decrees of the circuit court are afiirmed. 



EUSSELL v. NEWAKiv MACHINE CO. et al. 

(District Court, S. D. Ohio, E. D. >Iarch 13, 1893.) 

No. 29. 

1. Patents for Invbsttons — Violation op LAws^WRONorut Mabkikg. 

A p(u-son who m:irlis as patonted, imder letters patent of a certain date 
and numbor, a machine wliicli does not in faot contain tlie invention cov- 
ored by sucli patent, is not giiilty of violating eitlier clause 1 or 2 of 
Eov. St. § 4901, relating to the wrongful marking of articles as patented. 

3. Same. 

In order to render défendant liable under clause 3 of said section, the 
burden is upon the plaintifl: to show that the article marked "Patented" 
wa,s not covered by any patent; and this burden is not met by showing 
that the machine did not contniu the invention oovored by one patent 
Avhioli was marked upon the same, there being other patents also marked 
thereon. 

3. Same — Pleadikg. 

In a pétition to recover pennlties under Rov. St. § 4901, an allégation 
"that said straw-stacking machine so manufactured, marked, and adver- 
tised by the défendant was not covered by the letters patent grantod to 
Henry S. Stone and James M. F. Shepler, February 6, 1883, and niimbered 
271,943, or any other letters patent of the United States of that date or 
number," is spécifie and limited, and cannot be expanded into a gênerai 
allégation that the machines Avere unpatented, so as to bring the case 
within the third clause of that section. 

At Law. Action by Allen Eussell against the Newark Machine 
Company and others to recover the penalties prescribed by Eev. St. 
§ 4901, forbidding the wrongful marking of articles as patented. 
Judgment for défendants. 

Eev. St. § 4901, reads as foUows: 

"Every person who in any manner marks upon anything made, used, or 
sold by him, for which he has not obtained a patent, the name, or any imita- 
tion of the name, of any person who has obtained a patent therefor, With- 
lout the consent of suoh patentée, or Ms asslgns or légal représentatives; or 
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tlWho in anymamier liiarké lipoù ixp aflixes to any sueù patente^ article the 
yrqrd. 'patent' or 'patentée,' or tlie words 'letters patent,', or any word of )îke 
import, witli latent to iinltate. or counterfelt tlie mark or device of tlie pat- 
entée, witliout: liaving tlie licènse or consent of such patentée, or liis assigns 
or légal repl'èsentatives; oir 

"Wlio iu anj' maiiner marks n])on or afflxes to any unpatented article the 
Word 'patent,' or auy word Importing that tiie sami» js pateutt'd, for tlie pur- 
pose of deceiviiig tlie publ'ic,~gliall be llable ïor everj' siicb offense, to a pen- 
alty of not less tlian one Imudred dollars, with costs, one half of said penalty 
to the person who sliall sue for the same, and the other to the nse of the 
United States, to be recovered by suit in any district court of the United 
States witldu whose jurisdictlou snch offense may liave been cominitted." 

Charles E. Miller, for plaintiff. 
Staley & Shepherd, for défendants. 

8ÀGE, District Judge. Tliis is an action for penalties tinder 
section 4901 of the Eëvised Statutes of the United States. The 
plaintiff allèges that Henry F. Stone and James M. F. Shepler 
are the inventors of a new and useful straw-stacMng machine, and 
on the 6tli of February, 18S.^, letters patent of the United Wiates 
nuiubered 271,943 were issued to them therefor. He further allèges 
that subsequently; — 

"To wit, between tlie first day of Jairaary, 1800, and the flrst day of .Tan- 
na ry, 1891, the exact date of wldch the plaintiff is uuable to leani, the de- 
fendants the Newark Machine Company and J. P. McGune, président, at the 
city of Oolumbus, in tlie state of Oliio, in the southern district, and the east- 
ern division thereof, did manufacture, and cause to be manufactured, a cer- 
tain other straw-staoking machine, in addition to tlio ones heretofore com- 
plained of, and did mark, or cause the same to be marked, 'Letters ratent 
No. 271,94:3, February 6, 1883,' and advertised, in ciroulars, and otherwise, 
tliat the same was covered by and made in accordance with said letters pat- 
(■nt." 

"That said straw-stacking machine so manufactured, marked, and adYer- 
tised by the défendants was not covered by the letters patent granted to 
Henry S. Stone and James M. F. Shepler, February 6, 1883, and numbered 
271,943, or any other letters patent of the United States of that date or num- 
ber, of ail which said défendants had full knowledge, but the said défendants 
the Kewark Machine Company and J. P. McCune, président, caused the same 
to lie marked, and did so mark tiie said straw-stacking machine, with the 
intent and for the purpose of deceiving the public." 

The admitted facts in the case are: 

(1) That letters patent of the United States were on February 
6, 1883, issued to Henry S. Stone and James M. F. Shepler, and nnm- 
bered 271,943, and that Allen Russell is now the owner of au 
uhdivided one fourth. 

(2) That the défendants, ■withont authority or right derired from 
the patentées or their , assignée, branded npon the Stackers made 
by them within the southern district of Ohio the date and number of 
this pateiit. ; 

(3) That the Stackers so branded by tlie défendants did not con- 
tain the improvements set forth and claimed.m said letters patent. 

(4) That the defeii(lan.t8, had advertised in thèir eirculars that 
said patented improyçment was embqdied in their "Impérial" 
Stacker; :and warned the public against using. straw Stackers con- 
taining th6 samëunless manufactured by them. 
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<g} That in December, 1885, the défendants obtained from W. H. 
Johnson a license to use certain letters patent, but not tlie one 
involved in this suit. 

(6) Tliat Jolinson acquired title to tlie patents for which h.e issued 
tbe license to the défendants from C. E. Merrifield, and that in 
circulars previously issued by Merrifield & Co. they claimed to own, 
not only the patents for which Johnson issued a license to the de- 
fendants, but also the patent involyed in this suit. 

The case does not come within the flrst or the second clause of 
section 4901, because it is admitted that the machines made and 
sold by the défendants did not contain the improvements set forth 
and claimed in said letters patent. 

The plaintiff relies upon the third clause of the section, contend- 
ing that the évidence establishes that the machines manufactured 
by the défendants, and marked "Patented Pebruary 6, 1883, No. 
271,943," were not patented of that date and number, and that there 
is no évidence to show that they were patented under, or made in 
compllance with, any of the otlier patents branded thereon. But 
there is no allégation in the pétition that the défendants' machines 
were unpatented. The only allégation is that they were not cov- 
ered by the patent granted to Stone and Shepler, February G, 1883, 
and numbered 271,943, or any other patent of that date, which is a 
spécifie and limited allégation, and cannot be expanded by con- 
struction into a gênerai allégation that they were unpatented, so 
as to bring the case within the provisions of the third clause of sec- 
tion 4901. Besides, there is no proof that they were not patented, 
and the burden is upon the plaintiff. It is stipulated that they 
were marked as patented under seven patents, of which No. 271,943 
was one. The évidence is that the défendants manufactured the 
Impérial straw Stacker under a license obtained indirectly from 
C. E. Merrifield & Co., who by a printed circular, which is in évi- 
dence, described the same as manufactured under seven patents, 
including No. 271,943, and cautioned ail persons from buying or 
using machines infringing any claims of the same. It is also in 
évidence that défendants acquired 80 Impérial Stackers manufac- 
tured by Merrifield & Co. or their licensees, and that those Stackers 
were marked exactly as défendants marked the Stackers of their 
own manufacture. The testimony of défendant John McCune, 
président of the défendant company, is that he always believed that 
the company had a right to use the marks of patent No. 271,943; 
always supposed that that patent was included in their license until 
the latter part of 1891, when, examining the license for the first 
time, he discovered that it was not included, and that after that 
time they never used the mark of that patent. Certain letters 
written by the plaintiff and by his attorneys to the défendants 
and their attorneys are in évidence, which, it is claimed, raise a 
presumption of the guilty knowledge of défendants suflicient to 
overcome the direct évidence of Mr. McCune. The first letter was 
written by plaintiff. It is dated "Indianapolis, 26th of March, 
1888." He notifies the défendant company that he claims to own at 
least a half interest in the patents under which it was building 
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the Impérial straw Stacker, and, forbldding it to continue tlie manu- 
■iactuire, advises that he shall hold it liable for damages. In the 
second letter, dated 24th of February, 1891, liis attorney requesta 
'the attorney for the défendant Company to inform liim from whom 
' tJiat Company received license or authorïty to use patent No. 271,943. 
In the third letter, dated "Canton, Oliio, September 30, 1891," 
plaintiff's attorney, then recently employed, refers to the défend- 
ant conipany's marking its machines as manufactured under ])atent 
îTo. 271,943, issued February 6, 1883, and, stating that he hud not 
'■ had opportunity to examine tlie machines to ascertain whether tliey 
(Were covered by that patent, requests, on behalf of the plaintif!, 
tliat if they are doing so they vvill discontinue its use, and arrange; 
'for payment therefor. Not receiving any answer, he calls at- 
tention to that letter by a letter dated October 12, 1891, to which, 
on October 13th, the défendant company answered that it was 
not using the patent referred to in the letter of September 30tli. 
Then came a letter under date of October 15, 1891, from the plain- 
tiff's attorney, acknowledging the défendant'» disclaimer of présent 
use, but inquiring whether it had used the pateuted device at any 
time since the date of the patent, to which, on the 17th of October, 
the défendant company answered in the négative. There is nothing 
in any of thèse letters that siiggests that the défendant company 
was marking an unpatented article, conlrary to the provisions of 
section 4901. AU the letters indicate that the plaintifE claimed 
to own certain rigbts under patent No. 271,943, and that he intend- 
ed to hold the défendants liable for infringement. (xranting that 
the fact of marking upon or affixing to an unpatented article the 
'Word "patent" casts iipon the person so doing the burden of proving 
that he was not guilty of any intent to defraud, the rule does not 
applj'' in tliis case; and, if it did, there is nothing in the évidence 
tending to overcome the testimony of Mr. Mc(!une that there was no 
■snch intent on the part of the défendants. This case is not afïected 
: by, the rule in Deverall v. Banker, 45 0. G. 591, cited for the plain- 
tiff, that where a manufactured article contains, in addition to what 
is described and claimed in patents ovvned by the manufasturer, 
something new, substantial, and valuable in the mark et, he has 
no right, simply because the new article embodies the invention 
covered hy those patents, to mark it, as a Avhole, "l'atented." In 
that case it appeared afflrmatively that the article niarkf^ "Pat- 
ented" was sometliing more than was claimed in the patent offered 
as covering it, and that it "accomplished, and was designed to 
accomplish, a further purpose." In this case it appears from the 
évidence that the article was marked with the number and date 
of each of the seven patents named in the license under which the 
défendant company claimed that it was manufactured and sold, 
and, although it is stipulated that it did not contain the imp"ove- 
ments set forth in patent No. 271,943, — one of the seven, — the stipu- 
lation does not include the other six, and there is no évidence even 
, tending to show that it was not covered by them, nor is there any 
showing that it wag in fact in any part unpatented. No case for 
the plaintif!: is made out. The judgment wiÛ be for the défendants. 
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PITTSBURGH REDUCTION CO. v. COWLES ELECTRIC SMELTING 
& ALUMINUM CO. 

(Circuit Court, N. D. Ohio, E. D. January 20, 1893.) 

No. 4,869. 

1. Patents for Inventions — Anticipation — Aldminum by Ei.ectrolysis. 

Letters patent No. 400,700, grauted April 2, 1880, to Charles M. Hall, 
for an improved process oJf reducing alumlnum by electrolysis, wliich pro- 
cès» conslsts in dlssolving alumina in a fused batli of tlie fluorides of 
alumlnum and of some métal more olectro-positive than aluminum, and 
then passing an electric current througli the fused mas,s, whereby tlie 
aluminum of the alumina is precipitated at the cathode and its oxygen 
liberated at the anode; the bath meanwhlle being unafCected as to its 
Chemical composition. One De Ville, in a work on aluminum, pubiished in 
1859, described a process of coating copper witli aluminum, in which tho 
bath is the double cliloride of aluminum and sodium, the catliode a bar 
of copper, and tlie anode a bar of aluminum. When the current is passed 
tlirough tlie bath the chloride of aluminum is decomposed, the aluminum 
is deposited on the copper, and the chloiine gas, Ireed at the anode, attack.s 
the bar of aluminum, and forins the chloride again, tlius keeping the batli 
constant. HeU, tliis was clearly no anticipation of Hall's patent. 

2. Same. 

De ViUe described a modiflcation of tliis process, in which the bath is 
cryolite,— a double fluoride of aluminum and sodium, — and the anode a 
compact mixture of carbon and alumina, which, ujion the passage of the 
current, gives the foUowing reaction: ïhe fluoride of aluminum is decom- 
posed, its aluminum precipitated at the cathode and the fluorine at tlie 
anode, where It combines wlth the aluminum of the alumina, to foriii again 
the fluoride, and sets free its oxygen, wliieli combines with the carbon 
to form carbonic oxide. Hdd, tliat tliis is not an anticipation of the Hall 
patent, tnasmuch as tlie electrolyte is not dis,solved alumina, as in tho 
patent, but is the fluoride of aluminum, — one component of the batli itself ; 
and the bath does not remaiii constant, but requires continuons renewal 
by the electro-chemical solution of the alumina of the anode. 

S. Same. 

Even though the alumina from the anode in the De Ville process wasi 
dissolved in the bath and electrolyzed, he niade no note of tlie fact, and 
it niust be deemed an accident, Avhich he failed to observe, and therefore 
it would not constitute any anticipation of the patented process. 

4. Same. 

In order to show that the Hall process was identical witli tliat of De Ville, 
the theory was advanced that in tlie former the electrolyte is not the dis- 
solved alumina, but the fluoride of aluminum of the bath; and that, when 
tliis fluoride is decomposed, the fluorine attacks the dissolved alumina, 
drives ofC the oxygen to the anode, and unités with the aluminum remain- 
ing, thus restoriiig the bath. Hdd tliat, even if this were true, the Hall 
process would still be patentable for the régénération of the bath accom- 
plished by it is complète, and free from the escape of the corrosive fluorine 
gas, which renders the De Ville process a failure for commercial pur- 
poses. 

5. Same. 

This theory of the réactions in the Hall process is, however, shown to 
to be Invalld liy tlie facts that tlie alumina dissolves without any évidence 
of Chemical action; that the action of the current gives no évidence of 
other products of décomposition than aluminum and oxygen; and that, 
as scon as tlie alumina is exliaust«d, the résistance to the current is 
doubled, indicating that the electrolyte has been changed; a,nd, moreover, 
tho theory contains a conti'adiction, in a^suming, on the one hand, that the 
dis.solved alumina wiil be decomposed by the fluoride of aluminum, and, 
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on the other, that the alumlna Is a more stable compound wlien electrolysis 
; ensues so that the fluoride becomes the electrolyte. 

6. SaME— " OXTPLTJORIDE OF AlUMINUM. " 

The theory that when the alumlna is dissolved in the bath in Hall's 
process there is found "an oxyflnoride of aluminum," which becomes Oie 
electrolyte, cannot avail to affeet the validlty of the patent, for it does not 
appear that any chemist bas ever isolated any such compomid, or known 
tliat it exista. 

7. Same. 

Hall's clalm to be the discoverer ôf the f act that eryollte will f reely 
dissolve alumlna to the extent of 10 to 25 per cent, of Its own weiglit is 
not prejudiced by the fact that it had been used to wash ofl: tlie film 
of alumina adhering to the globules of aluminum produced by De Yille's 
Chemical process, for it appsai-s that it was so used only as a substituto 
for fluoride of sodium or fluoride of calcimn, either of which mil dissolve 
no more than 1 per cent, of its own weight of alumina. 

8. Samb. 

Knowledge of this solubUity of alumina in crj'olite is not shown by the fact 
thàt in several English patents issued for tho De Ville electrolytic process 
the anode of carbon and alumina is described as "soluble," for the anode 
of pure aluminum is Ukewise called "soluble," and tlie term Is indicative 
only of the action of the fluorine gas in attacliing the aluminum of tlie 
anode and forming the flupride. 

9. Same. 

A French patent was granted to one Fucrst August 8, 1884, for an 
electrolytic process of producing aluminum from alkaline aluuiluates in 
solution or fusion, alumina being added to regenerate the bath. ïlie pro- 
cess, as described by him, was admitted to be inoperative; but he meu- 
tioned as one of the "indiffèrent or auxiliary bodiès" that might be présent 
la his hypothetical electrolyte, hydrofluoiic acid; and it was shown by 
experiment that, if there be added to alumina te of soda eight times its 
weight of hydrofluoric acid, there would resuit a double fluoride of alu- 
minum and sodium, which, upon the addition of alumina, and the passage 
of the eurrent, would give the Hall process exactly. Hdd, that this 
experiment cannot avail to show an anticipation by Fuerst, for his men- 
tion of hydrofluoric acid as an "indiffèrent or auxiliary body" will not 
cover its use in excess, as herein; and, moreover, the experiment violâtes 
his express injunction that thèse foreign bodies, whatever they may be, 
shall tiot produce décomposition of the aluminatès employed. 

10. Same— Process— Impbovbments in Method. 

The means described in Hall's patent for effecting the process covered 
by it included the fusion of the bath by extemal beat before the eurrent 
was passed through it to décompose the alumina, and a plant was con- 
structed and successfuUy operated upon this method. It was subsequent- 
ly discovered that the résistance of the componentsof the bath to a eurrent 
sufflclently strong to accompllsh electrolysis produced heat enough to 
maintain the fusion without the ald of extemal heat, a possibility sug- 
gested by Hall in hia first spécifications. HcU that, even though the use 
of iutèmal heat as a means of fusing the bath and carrying ont the 
process might be such an improvement on the use of extemal heat as to 
render business compétition between thé two methods impossible, never- 
theless the process was the same, and, as the method with extemal beat 
did accompllsh a useful resuit. Hall, as the patentée, was entitled to the 
exclusive right of his process, whatever were the subséquent improve- 
ments on his method or apparatns for carrying it out 

11. Same— Elément of Ci.aim— Abandonment. 

Hall used a carb'oh anode in his experiments before applying for a 
patent,- but in his application he stated that there were certain disad- 
vantages incident to its usé, ànd it was not embodied in liis amended 
claimls tetttil. more than two years theréafter, when it had bden included 
In th« clalms of a pending application for a patent for the same process, 
WhlA was refused tipoiï an laterference with Hall's patent. Eeld; that 
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thls dld not amount to an abandonment to the public of the carbon 
anode. 

12. Same — Spécification— DiscLAiMEH. 

The Hall patent clalmed a bath "composed of the fluorides of alumlnum 
and a métal more électro-positive than aluminum." In bis spécification 
he described a bath composed of fluorldes of alumlnum and sodium, 
"thèse salts being preferably mingled together in the proportions of 84 
parts of sodium fluoride and 169 parts of alumlnum fluorlde. A convenient 
niethod of forming the bath consists in addlng to the minerai cryollte 
338-421 of its weight of alumlnum fluorlde to secure in the bath th© 
proper relative proportions of the fluorldes. Such proportions may be 
varied wlthln certain limlts wlthout materially afCecting the opération 
or function of the bath, as, ta fact, any proportions which may befotmd 
suitable may be employed." Eeld, that thls could not be construed as a 
disclaimer of the use of cryollte alone (which ia a double fluoride of 
alumlnum and sodium) for the bath, and that the patent covers every 
double fluorlde of aluminum and sodium which can be made to produco 
aluminum when used as a bath in the Hall process. 

18. SAMB— LlMITING C'LAIMS. 

ïhe facts that Hall In his spécifications describes an apparatus for fuslng 
the bath by extemal beat, and that the clalm speaks of dlssolvlng alumlna 
in the fused bath, "and then passing an electric current," do not llmit hlm 
to the use of extemal beat as against the beat devel6ped by the current 
itself, for the claims contain nothing as to the production of the heat, 
and the patent states that the apparatus described therein forms no part 
of the invention, PoUowing ïllghman v. Proctor, 102 U. S. 707. 

14. Same — Construction of Claim. 

The clalm In the Hall patent of a "carbonaceous anode" covers both 
anodes made partly of carbon and those composed wholly of that sub- 
stance. 

In Equity. Bill to restrain infringement of patent. Decree for 
complainant. 

George H. Christy and W. Bakewell & Sons, for complainant. 
Henry S. Sherman, Leggett & Leggett, and Frederick S. Betts, 
for défendant. 

Before TAFT, Circuit Judge, and KICKS, District Judge. 

TAFT, Circuit Jndge. This is a suit in equity by the Pîttsburgh 
Eeduction Company against the Cowles Electric Smelting & Alu- 
minum Company, to restrain the infringement of a patent process 
for reducing aluminum by electrolysis, (letters patent No. 400,766,) 
owned by the complainant under an assignment from the original 
patentée, Charles M. Hall. The patent was applied for July 9, 1886, 
and was granted April 2, 1889. The défenses to the suit are: 
First, that the patent is invalid for want of novelty; and, second, 
that the défendant does not infringe. 

Electrolysis is a process for separating a chemical compound into 
its éléments by passing through it an electric current. The current 
is effective for this purpose only when the compound is reduced to 
a liquid state, either by solution or fusion. The compound which ia 
decomposed by the current is called the "electrolyte." 

Aluminum is a métal which was first isolated by Wohler in 1827. 
There is great difflculty in obtaining the pure métal from its com- 
pounds because of the tenacity with which it unités with other 
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substances. The compounds of aluminum are very abundant in 
nature. The most common, perhaps, is the oxide of aluminum, 
called alumina, one molécule of which is composed of three atoms 
of oxygen and two atoms of aluminum. Alumina is insoluble in 
water, and practically infusible. 

Fluorine unités with the metals to form fluorides. The fluoride of 
sodium and the fluoride of aluminum united form what is known 
as the "double fluoride oî aluminum and sodium." There are several 
minerais found in nature which are double fluorides of aluminum 
,and sodium, of which cryolite is much more common than the 
others, and is found in large quantifies in Greenland. Its uses are 
so extensive that it bas become a well-known article of commerce. 

More than 50 metals are known to chemists. When one of 
thèse is united with nonmetallic substances, and the compound is 
reduced to a liquid state by solution or fusion, and subjected to 
an electric current, which décomposes it, the nonmetallic élément 
of the compound will be drawn by the current to that point in the 
bath where the current enters it from the positive pôle, called the 
"anode," and the métal will move in the direction of the point where 
the current leaves the bath for the négative pôle, called the 
"cathode." Metals differ, however, in the ease with which the cur- 
rent can draw them to the cathode ; and when one is more sluggish 
than another in yielding to tliis influence the one is said to be more 
électro-positive than the other. Scientists hâve arranged ail known 
metals accordingly. The only metals more électro-positive than 
aluminum are magnésium, calcium, strontium, barium, lithium, so- 
dium, potassium, rubidium, and caesium. Ail other metals yield 
more readily to the current. When several compounds in solution 
or fusion are electrolyzed, the current will attack and décompose 
that compound wliose parts are least flnnly united, or, as the phrase 
is, "which is least stable." As might be supposed from the fore- 
going, the more électro-positive a métal is, the more stable its com- 
pounds are likely to be. Alumina is so common in nature that 
every one, in a désire to get pure aluminum, would naturally turn 
to that as one of the simplest of its compounds; but the fact that 
the oxygen has proved to be so flrmly united to aluminum as to resist 
the action of the highest heat has been very discouraging to chem- 
ists. 

Hall, the original patentée of the patent in suit, was a résident of 
Oberlin, Ohio, and a graduate of the collège at that place. He had a 
strong taste for chemistry, and after leaving collège in 1884 gave 
his attention, among other things, to the aluminum problem, which 
had bafiled so many before him. He conceived the idea of obtain- 
ing aluminum from alumina by electrolysis, and concluded that if 
he could flnd a bath made up of compounds more electrically stable 
than alumina, which would freely dissolve alumina, the application 
of the current to the mixture would precipitate the aluminum upon 
the cathode, and would free the oxygen at the anode. He discov- 
ered that the fluoride of aluminum, when united with the fluoride 
of any métal more electrp-ppsitive tlian aluminum, to form a double 
fluoride, would, when heated to fusion, dissolve alumina as freely as 
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Bugar will dissolve in water, and that an electric curreut passed 
through the fused mixture would deposit pure aluminum at tlie 
pôles. Hall took out one patent for tlie process, in which he used a 
double fluoride of sodium and aluminum, and in this patent he also 
claimed the gênerai process broadly, as we hâve stated it above. 
This is the patent in suit. He also took out other patents, as per- 
mitted by the practice of the patent office, covering the process when 
the fluorides of other metals more électro-positive than aluminum 
are used. The two claims of the patent in suit which are hère in- 
volved are as follows: 

"(1) As an Improvement In the art of manufacturlng aluminum, the herein 
descrlbed process, which consists in cUssolving alumina in a fused bath com- 
posed of the fluorides of aluminum, and a métal more électro-positive than 
almnintim, and thon passing an electric current through the fused mass, sub- 
stantially as set foi-tù. 

"(2) As an improvement in the art of manufaoturing aluminum, the herein- 
described process, vyhich consists In dissolving alumina in a fused bath com- 
posed of the fluorides of aluminum and sodium, and then passing an electric 
current, by means of a carbonaceoiis anode, through tilie fused mass, substan- 
tlally as set forth," 

The défendant is said to infringe both thèse claims. The valid- 
ity of the first, so far as it covers défendant'» procese, and of the 
second, is attacked by the défendant. 

We shall first consider the validity of the claims, and in that 
connection must refer to the history of the art. It is said on be- 
half of the défendant that as far back as 1859, De Ville, a famous 
French chemist, published to tlie world the process which Hall 
has included in his patent. De Ville gave a great deal of time to 
aluminum and its production from its compounds. He was the 
discoverer of the purely chemical process by which, without the 
aid of electricity, pure aluminum has been manufactured since his 
day down to the présent time. He also gave some attention to thf 
manufacture of aluminum by the process of electrolysis. In the 
publication by De ViUe on aluminum, its properties, its manu- 
facture, and its uses, in the year 1859, we ând this statement: 

"Aluminum by the Current. The same bath of the double chloride of alu- 
minum and sodium can be used for coating with aluminum, especially cojy 
per, on which Captain Oaron and myself hâve worlced. In order to suocetd 
well, one must employ a bath of the double chloride, which has been care- 
fuUy purified from ail metallic substances by the action of the current Itself. 
When the aluminum which deposits at the négative pôle appeara pure, one 
attaches to this pôle the pièce of oopper to be alumlnized, and to the néga- 
tive pôle a bar of aluminum." 

("Footnota A compact mixture of carbon and alumina, which Is transîerred 
Into chloride of aluminum gradually and in measure as the deposit of alu- 
minimi takes place, keeps the composition of the bath constant for an ludefl- 
nlte period of time.") 

"The température must be kept somewhat below the melting point ■yt 
aluminum. The deposit takes place with great facility. It Is very adhering; 
but it Is difflcult to prevent the métal from getting impregnated with double 
chloride, which attacks It the moment one washes the pièce, while, with 
some précaution, one succeeds. The washlng of the pièce must be doue with 
much water, and for a long time. Cryolite, in the same way can be nsed In 
this opération, but it must be made more fusible by mixing It with a llttie 
double chloride of sodium and aluminum, and with potassium chlorUt»." 
v.65F.no.2— 20 



•i06 ; FEDBBAL imponTia, vol. 65. . 

The process hère descrihed » n^t for producing pure âJuminnni, 
but foie plating aluminum on copper. It will be seen that the bath 
which is flrst aoud chiefly recopimended by De Ville is not â fluoride 
of aluminum and sodium, but a double cbloride of aluminum and 
sodium, i. e. a double compound of chlorine with each of thèse 
metals. Alumîna will not dissolve in a double cbloride of alumi- 
num and sodium, heated to a fused state. The opération of the 
procéda first described by De Ville la this: The double cbloride of 
aluminum and sodium is heated to a state of fusion. The pièce 
of copper is made the cathode, and a bar of aluminum is made the 
anode, When the current is passed through the bath, the cbloride 
of aluminum, being the less stable compound, is dissolved into its 
éléments. The aluminum is deposited on the copper, and the chlo- 
rine gas is freed at the positive pôle, where it attacks the anode 
of aluminum, and its atoms unité chemically with atoms of the 
aluminum, to reform again molécules of aluminum cbloride, which, 
when formed, take their place in the bath. The bath, which was 
partially destroyed by the disruption of the cbloride of aluminum, 
is thus restored, to be again electrolyzed. Instead of the anode 
of aluminum, the footnote suggests that the compact mixture of 
carbon and alumina may be substituted for the bar of aluminum 
as an anode, and that the escaping chlorine gas, being presented to 
the compact mixture of carbon and alumina, would unité with the 
aluminum of the alumina, while the oxygen of the alumina would 
unité with the carbon, and pass off as carbonic oxide gas. The chlo- 
rine gas and aluminum would malce cbloride of aluminum, and, 
being reintroduced into the bath, would keep it constant. 

Finally. it will be observed that De Ville suggests that instead 
of the double chlorides of aluminum and sodium, cryolite may be 
used, but that it must be made more fusible by mixing it with a 
little double cbloride of sodium and alumiiuim and with potassium 
cbloride; and it is the proposition of De Ville to use cryolite in this 
way aa the main part of the bath, and an anode of carbon and 
alumina in accordance with the footnote, which the defendant's 
counsel and experts contend is substantially the same process as 
that on which Hall claims a patent 

Cryolite, as we bave seen, is a double fluoride of aluminum and 
aodium. The theory of the process of De Ville is that the electric 
current dlsrupts the fluoride of aluminum which is a less stable 
compound than the fluoride of sodium. Fluorine gas is libéra ted 
at the anode, and, being presented to the mixture of carbon and 
alumina, unités with the aluminum, and leaves the oxygen with the 
carbon to make carbonic oxide gas. The fluoride of aluminum thua 
constitutéd at the anode renews the bath, and is supposed to keep 
it constant; while the aluminum of the original fluoride of alumi- 
num, which was in the bath, is deposited at the négative pôle. 

We are very clear in oUr opinion that this is not an anticipation 
pfHall's patent. The p|nmary ànd most important step of Hall's 
patent is tiî^e dissolving of the alundina in tiie fused bath of the 
double i fluoride of aluminum and sodium. This happens before 
any eleotrolysis occurs at ail. When the electric current is ap- 
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plied, it disrupts the alumina, sending the altimiimm to tke cathode 
and the oxygen to the anode, where it unités with th.e carbon anode, 
and becomes carbonic oxide gas. The bath material in which the 
alumina was dissolved — that is, the double fluoride of aluminum and 
sodium— is not affected by the electric current, and the process is 
made continuons by the simple addition of alumina to the bath. 
In the De Ville process, however, alumina is not dissolved in the 
bath. The fused mass subjected to the current is composed of a 
double fluoride of aluminum and sodium with no alumina in it. 
No effect cornes from the présence of the alumina in the anode 
until after the electric current is passed through, and the fluoride 
of aluminum has been disrupted, and fluorine gas lias been pro- 
duced at the anode; then the gas unités Avith the aluminum of the 
alumina, and restores the bath, in a manner, to its former state, 
to be again disrupted by the application of the current. In the one 
case there is a simple solution of the alumina in a bath and its 
disruption by the current, the bath remaining constant; while in 
the De Ville process the bath itself is disrupted, and restored 
again by the union of one of the disrupted éléments with an élément 
of the alumina in the compact anode. In the Hall process there 
is simply solution of the alumina and electrolysis ; in the De Ville 
process there was electrolysis, followed by what is called an "electro- 
chemical solution of the alumina." 

Defendant's counsel and experts, in their eiïort to make the two 
processes the same, rely upon the supposition that wlien the com- 
pact anode of carbon and alumina was inserted by De Ville into 
the bath of cryolite some of the alumina was necessarily dissolved 
in the cryolite, and so the cxirrent electrolyzed that alumina as in 
the Hall process. In the flrst place, the experiments made on be- 
half of complainant demonstrate that a compact mixture of carbon 
and alumina (which can only be made by the use of some binding 
material) may be kept in a bath of cryolite for many hours without 
dissolving the alumina at ail. Some counter experiments by de- 
fendant are by no means so satisfactory, because the results may 
be attributed to the présence of other causes than the solntion of the 
compact anode. 

But suppose it to be a fact that in De Ville's process alumina 
was dissolved in the bath from the anode, and that thereupon it was 
electrolyzed as in the Hall process, it was a mère accident, of which 
De Ville made no note, and which, therefore, we may reasonably 
infer, he did not observe. Accidents of this character cannot be 
relied on as anticipations of a patented process (Tilghman v. Proc- 
ter, 102 U. S. 707, 711) when the operator does not recognize the 
means by which the accidentai resuit is accomplished, and does 
not thereafter consciously and purposely adopt such means as a 
process for reaching the resuit De Ville did not intend that the 
alumina should be dissolved in the bath. If he did, why did he 
unité it with carbon by means of pressure and a binding material? 
If he had intended to dissolve the alumina, he could not hâve done 
anything which would hâve so interfered with his purpose. Just 
as Prof. Langley says, such a course would hâve been as reasonable 



808 ÏEDEEAL REPORTER, VoI. 55. 

aa it would be for a man, wisMng to dissolve a lump of sn^ar in 
his coffee, to vamish. it or grease it. De Ville did net inteiid to 
dissolve the alumina in the bath — First, because, as we shall see 
hereafter, he had no knowledge that it would dissolve therein; 
and, second, because, until the fluoride of aluminum had been de- 
composed in the bath by the current, he did not need anything 
with which to restore that fluoride to the bath. He felt that it 
was necessary to hâve the alumina in a solid form, in close r-on- 
nection with the car bon. because, without the strong attraction that 
the Carbon would hâve for the oxygen of the alumina, the fluorine 
gas could not get at the aluminum of the oxide. 

De Ville was seeking to electrolyze the fluoride of aluminum, 
while HaU was seeking to electrolyze alumina. It was a condition 
précèdent to HaU's success that his alumina should be in a liquid 
State. As we hâve seen, it was essential to De Ville's process thab 
his alumina should be where it was, i. e. mixed in solid form with 
the Carbon. 

This brings us to a theory of the Hall process which has been 
advanced by one or more of the defendant's experts to show that 
the Hall and De Ville processes are alike. Hall says in effect, in 
the speciiications for his patent, that the electrolyte in his process 
is the alumina held in solution, and that in the décomposition the 
aJumimun of the alumina goes to the cathode and the oxygen of the 
alumina goes to the anode, the fused double fluoride constitut- 
ing the bath remaining unaffected. The theory, or, we would better 
say, the alternative theory, of the defendant's experts (for they 
venture more than one) is that the fluoride of aluminum is the 
electrolyte, and that when it is decomposed the fluorine attacks 
the dissolved alumina, drives off the oxygen to the anode, and 
unités with the aluminum remaining, thus restoring or regenerating 
the bath. This theory is advanced for the purpose of showing 
that the Hall bath does not remain constant, as he claims, but has 
to tee régénéra ted as in the De Ville process, the only différence 
being that in the former the alumina is held in the bath in solution, 
while in the latter it is held in a compact mixture of carbon and 
alumina. If this were the only différence between the two pro- 
cesses, we should hold that the Hall process was a patentable dis- 
covery, because the régénération of the bath from the dissolved 
alumina, if such were the chemical action which took place, would 
be a successful process, because régénération is so complète as 
not even to betray itself, while in the practical opération of the 
De Ville process the régénération of the bath is very incomplète. 
The fluorine gas escapes into the air, and is so corrosive as to injure 
both workmen and apparatus, and the process is a failure for 
commercial purposes. The compact mixture of carbon and alumina 
is hard to make, and obstructs régénération; and the substitution 
for it of dissolved alumina, even if their functions in the process 
are exactly the same, is the step from failure to success. 

But there is no satisfactory évidence at ail that the dissolved 
alumina is not the electrolyte, and the burden is on the défendant 
to show it. Ooffin y. Ogden, 18 WaU. 120, 124. Prof. Chandler, 
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of the Colnmbia School of Mines, called as an expert witness for the 
complainant, demonstrates, so far as cTieinical actions and reactions 
are capable of démonstration, that it is tlie alumina whiclx is decom- 
posed by the current. He says tliat the alumina dissolves in the 
fused bath of cryolite, as sugar does in water, quietly, without any 
of the usual évidences of chemical action, sueh as the production 
of heat, or the réduction of fusibility or thickening of the liquid. 
This seems to show that the alumina in solution remains chemically 
unchanged. He refers to the fact, admitted on ail hands, that 
when the current is applied, aluminum goes to the cathode and 
oxygen to the anode without any indication of any other product 
of décomposition. This resuit is fully satisfled by the explana- 
tion that the alumina alone is decomposed. He refers to another 
fact, also admitted, that, as soon as the alumina in the bath is 
exhaïasted, the résistance to the current and the voltage of the cur- 
rent to overcome it become doubled, and are not reduced ^^-"H] 
alumina is added to the bath. This would seem to show that the 
electrolyte has been changea by the exhaustion of the alumina, 
and therefore that, when présent, alumina is the electrolyte. The 
professer further shows from the obsen^ations of the most reliable 
chemists that the beats of formation of the three compounds in 
the bath are such that it would require 4.8 volts to décompose 
sodium fluoride, 4 volts to décompose aluminum fluoride, and 2.8 
volts to décompose alumina, which proves that the alumina would 
first yield to the action of the current, and in the présence of the 
other two compounds would be the electrolyte. More tlian this, 
Prof. Chandler points out a fatal contradiction in the theory that 
the fluoride of aluminum is the electrolyte in the Hall bath. That 
theory assumes on the one hand that the dissolved alumina wiU be 
decomposed by the fluoride of aluminum, and on the other that the 
alumina is a more stable compound than the fluoride when electrol- 
3'sis ensues, so that the fluoride, and not the alumina, becomes the 
electrolyte. Finally, the theory is shown to be unfoTinded by the 
total absence at the anode of fluorine gas, which would certainly be 
there présent in perceptible quantities if fluoride of aluminum is 
the electrolyte and fluorine is released by the cun'ent. No facts 
of any kind are advanced by the defendant's experts to meet this 
démonstration of Prof. Chandler, which is fully concurred in by 
Prof. Langley of the Case School of Applied Sciences, and Dr. Eay- 
mond. The arguments, such as they are, dépend on analogies 
drawn from the electrolysis of entirely différent compounds, as, for 
instance, water. With the burden on the défendant on this issue, 
we are very clear that it has not been sustained. 

An alternative theory, advanced by some of defendant's experts, 
is that when alumina is dissolved in the bath, a comi)ound of oxy- 
gen, fluorine, and aluminum, called "oxyfluoride of aluminum," Is 
formed, which is the electrotype. It is sufflcient to say of this 
theory that no chemist, and certainly none of defendant's experts, 
ever isolated such a compound, and no one knows that it exists. 
The reason for its theoretical existence is that such a compound 
is formed with the chlorides. Analogies between the fluorides 
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and tiie chlorides constantly fail. In this very case we find that 
tte former will dissolve alumina, and the latter will not. The 
oxyfluoride of aluminum theory is mère spéculation, and not worthy 
of considération in a case involving property rights. 

The défendant company instituted a number of expérimenta to 
show that the De Ville process would work as well and in much 
the same way as the Hall process. The évidence concerning thèse 
expérimenta, although it ail cornes from the defendant's vritnesses, 
leaves no doubt in our minds that they were not conducted in 
a fair spirit, but rather with an intense désire to force a démon- 
stration of the identity of the De Ville and the Hall processes. 
ISTothing else can explain the palpable disobedience to De VUle's 
express directions for carrying out his process. According to De 
ViUe's directions, the bath must not be heated up to the melting 
point of aluminum. This is évident, because his main process 
contemplâtes an aluminum anode, and heat beyond its melting 
point would destroy it as an anode, and it is for this reason that 
he directs that the fusibility of cryolite be reduced by mtxing it 
with chlorides. In the experiments of the défendant the bath 
was heated far beyond the melting point of aluminum. It was 
so hot that the car bon of the carbon-alumina anode, a large 
part of which was not sunk in the bath, but was exposed to the 
air, united with the oxygen of the air, and was burned out. This 
left on the exterior of the anode nothing but a ring of pure alu- 
mina, which, dropping into the bath, was of course dissolved as in 
the Hall process, and from it aluminum was deposited at the 
cathode. Then, too, stubs of the partly used carbon-alumina 
anodes were ground up and thrown into the bath of cryolite, and 
of course the particles of alumina, separated by the grinding 
process from the carbon, became dissolved in the bath, and the 
Hall process was again reproduced. De Ville did not contemplate 
the présence of alumina in the bath except in a compact mixture 
with carbon, and yet the experiments of défendant presented alu- 
mina to the bath whoily free from carbon. Even with thèse ap- 
proaches to the Hall process, the cost of producing the aluminum 
which was produced exceeded that of the Hall process some sixfold. 
Nothing could more clearly demonstrate the différence between the 
De Ville and the HaU processes. 

We hâve considered the HaU process as a whole, and thus com- 
pared it with the De Ville bath-regenerating process. A comparison 
of his process with De Ville's and the différence would not be com- 
plète, however, without some référence to Hall's claim that he was 
the first discoverer of the fact that alumina would freely dissolve 
in the fused double fluoride of aluminum and sodium. The fact is 
that such a bath will dissolve from 10 to 25 per cent, of its weight 
as completely as water will sugar. Défendant claims that this was 
well known in the art long before Hall's application. The flrst pub- 
lication relied on to establish the claim is found in one of De ViJle's 
Works, as foUows: 

"Cryolite 1$ a double fluoride of aluminum and sodium, wMch one may pro- 
duce artifldàlly or imltate by mixing hydroflùoric acid in exeess in pure aad 
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•calclned alumlna and carbonate of sodium In quantltles such that the sodium 
and alumiuum will be présent In the pi-opoi-tlons in whlch they exlst In cry- 
olite. Af ter dryinjr and f using the mixture eue bas a llmpid and homog©- 
neous substance whlch possesses ail the exterlor characteristlcs of fused cryo-^ 
lite. I hâve not yet ma de an analysls of It, but the welght of the substance 
produced Is such that one must suppose that the alumlna and soda hâve lost 
ail their oxygen by transfonnation luio fluoride. Thls cryollte, like the natu- 
ral cryollte, gives aluminum when reduced by soda. It also yields aluminmn 
imder the Influence of an electric curreut, wbich a mixture of alumina and 
fluoride of sodium fused togetlier •will not do. When this experiment Ig 
ma de, one percelves that the alumlna dissolves In the fluoride, but In small 
quantity, and remains In the condition of alumina, because an electric cur- 
rent, wbich passes through the well-fused substance, yields sodium and flu- 
orine. Tliese expprhnents, whlch sucoeed very well when one employs a mix- 
ture of fluoride of sodium and fluoride of potjisalum, prove further that 
alumina at red beat Is decomposed neither by sodium nor by potassium." 

There is no statement hère at ail tliat cryollte will dissolve alu- 
mina. Tbe words, "when this experiment is made," etc., clearly refer 
to the experiment last spoken of ; that is, to passing an electric cur- 
rent throuf^h a mixture of alumina and fluoride of sodium fused to- 
gether. In snch an experiment De Ville says that the alumina dis- 
solves in the fluoride, i. e. the fluoride of sodium, in small quantity. 
There was no cryolite in this experiment. 

AU the other publications relied on relate to a feature of the 
purely chemical process which De Ville discovered for the réduction 
of pure aluminum by the use of sodium. In that process the alumi- 
num appears in tiny pjranules or globules of the pure métal, whlch 
De Ville found much difflculty in running together to make a button. 
He attributed this difficulty to tbe présence of a thin film of alumi- 
na surrounding each globule, formed by a union of the aluminum 
with the oxygen of the moisture developed in the experiment. He 
found that this film could be removed by washing the globules with 
fluoride of sodium. De Ville says: 

"The facility wltb which aluminum gathers together in the fluorldes Is due 
without doubt to the property whlch they possess of dissolvlng the alumina 
which the moisture adhering to the chloride of aluminum deposits on the sur- 
face of the globules on the Instant of thelr formation, and whlch the sodium 
Is unable to reduce." 

De Ville does not hère refer to the power which double fluorides 
hâve of dissolving alumina, but to the power which the fluorides 
singly hâve of doing so. For, as we shall see from a subsenuent 
publication, he used in his experiments the fluoride of sodium. 
Speaking of the same process, Charles and Alexander Tissier, in a 
work on aluminum, say : 

"Thls sait [l. e. fluor spar] Is without action on aluminum, of whlch It con- 
stltutes one of the best fluxes, especlally so becatise of the property whlch It 
bas of dissolving the alumina with whlch the métal may be contamlnated, 
and thvis facilltating the reunion of the metalUc particles." 

In speaking of the chloride of sodium, the same authora say: 
"Thls Is the sait whlch we employ habltually In recasting alimilnum. How- 
ever, It does not possess, like the fluoride, the property of dissolving the alu- 
mlna." 

The fluoride hère referred to is, of course, the fluoride of sodiom. 
i&.gain, the same authors say: 
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"Such was the state of aluminum manuiacture, when, towards the close of 
1855, De Ville, surprised by the facillty with whlch the aluminuin gathered 
together when it was reduced from its fluoride instead of reducing It from its 
chloride, cbncelved the idea of ti-yhig how the fluoride would act under thèse 
circumstances. He percelved that the suceess of the opération was due to 
the fact that the alumlna Interposed between the small globules (that is, the 
small globules of metallic aluminum) was dissolved by the fluoride of sodluna 
wliich was formed, and thus imparted to the metallic partlcles a mudi, 
greater faclUty of reunion." 

Beferring to the same opération, Pelouze and Fremy, in a work 
publish.ed in 1865, say: 

"It is probable that the salty, pasty state of this slag (i. e. the fllm about 
the globules) is due to the alumlna whlch the fluorides dissolve well, but 
theretoy lose their fluldity. This slag Is oomposed principally of common snlt 
and fluoride of aluminum in the folio wing proportions: Common sait, GO parts; 
fluoride of aluminum, 40 parts. When this slag is washed, the sait is dis- 
solved, and there is left fluoride of aluminum, and a llttle cryolite and alu- 
mlna. This is the alumlna whlch bas been dissolved or retained by the 
fluoride bath." 

Again, in a German work by Hoffman, publislied in 1875, there is 
this référence to De Ville's process of making aluminum by Ms 
purely ehemical process : 

"Instead of the pure chloride of aluminum, De Ville soon after employed 
the dou'ble fluoride of aluminum and sodium, whlch he reduced in a revor- 
beratory fm'nace with sodium. However, the cliloride of aluminum and its 
double sait eagerly attract moisture, and then yield, on heating, hydrochloric 
aold and alumlna, (aluminum oxide.) This last coats over the separately 
reduced globules of aluminum with a thin slvln of oxide, whlch makes it dif- 
flcult to get the globules to unité in a mass. This oxide, as Rosseau and 
Morln foimd, is dissolved by fluorides. For this reason fluor spar, or, as 
Pelouze and Fi-emy recommended, cryohte, is added to the double sait." 

Payen, another chemist, in a work publislied in 1878, refers to 
the same process, and says: 

"Cryolite may always be used with advantage in the place of fluor spar. It 
acts botli as a solvent for alumina, like fluor spar, and also increases the 
yleld by fumishing more aluminum." 

We hâve given ail the références relied on by défendant. It is 
perfectly apparent to us that it was only known that cryolite would 
wash off the fllm of what was supposed to be alumina from the 
tiny globules of aluminum in the De Ville ehemical process exactly 
as fluoride of sodium or fluoride of calcium would, and that cryolite 
was proposed merely as a substitute for those compounds in this 
process. But fluoride of calcium will dissolve only 1 per cent, of its 
own weight in alumina, and fluoride of sodium even less. This does 
not show that any chemist knew, until Hall discovered it, that cry- 
olite would dissolve alumina as water does sugar. Indeed, it will 
be noticed that Pelouze and Fremy, who recommended cryolite as a 
substitute for fluor spar in washing off the alumina fllm, say that by 
such dissolving the cryolite will lose its fluidity. Considering the 
slight amouht of alumina to be washed oflf, this would show con- 
clus! vely that they did not know or realize that cryolite would freely 
dissolve alumina, and not lose its fluidity at ail. It will not do to 
say that the différence is only one of degree. If cryolite only dis- 
solved one per cent, of its weight in alumina, Hall's process would 
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never hâve been h.eard of. The différence hetween what Hall discov- 
ered and what was known before him in this regard is the différence 
between complète knowledge on a subject and so little as to be 
wholly useless and net to suggest further inquiry. It is impossible, 
if De Ville had any knowledge that alumina could be dissolved in 
cryolite, as Hall found, that he should not bave made a note of it, 
for ail the experts agrée that he observed most carefuHy, and noted 
exactly ail that he observed. 

Another claim in this connection perhaps deserves some notice. 
In several patents which were taken ont in England for the malcing 
of aluminum by what is the De Ville process without any variation, 
the anode, made of a compact mixture of carbon and alumina, is re- 
ferred to as a "soluble" anode. This is said to show that the pat- 
entées knew that alumina would dissolve in the cryolite bath. The 
expression is used inerely to indicate tlie action of the fluorine gas, 
released at the anode by the current, in uniting with the abirainum 
of the alumina in the anode, and regenerating the bath, which of 
course destroys the anode. It is an electro-chemical solution of the 
anode, and wholly différent from a free solution of alumina in the 
bath without any aid from electricity. That the term "soluble" bas 
no other meaning in this connection is évident, because an anode of 
pure aluminum is also called "soluble." 

We bave read with care every part of this A'^oluminous record of 
over 1,500 pages, and, while we are not chemists, we bave obtained 
a sufflcient under standing of the principles applied in the Hall and De 
Ville processes to be entirely confident that they are wholly différent, 
and that no skilled chemist and electrician could hâve developed the 
Hall process from the De Ville process without a real discovery. 

The Bell patent of 1861, the Johnson provisional spécifications of 
1879, the Johnson spécification of 1883, and the Graetzel patent of 
1884, which are ail recorded in the English patent office, and are pro- 
duced hère by the défendant and relied on as anticipations of Hall's 
patent, are mère reproductions of the De Ville bath-regenerating 
process, with varions attempts to avoid the difflcnlties which the 
jirocess présents in ils practical opération. The Graetzel patent — 
the latest of them — was a f ailure. This is admitted by the patentée 
himself, wlio was a witness in the case. The Johnson spécifications 
were never even proceeded witli to the firocuring of a patent, and the 
Bell patent has never been used at ail to make aluminum commer- 
cially. It is said that one reason why thèse electrolytic pi'ocesses, in- 
cluding De Ville's, were not brought into actual use, was that, until 
within a very few years, there were no dynamos capable of furnish- 
ing sufficient electric volume and force to make them practicable for 
commercial purposes. That the improvements in the machines for 
producing electricity hâve greatly facilitated the use of electrolvsis 
as an agent in commercial processes is not to be denied, but the fail- 
ure of the De Ville process for making aluminum by electrolysis 
finds a far better reason in the inhérent difflcnlties of the process 
itself than in tlie mère expense of electricity. If the De Ville pro- 
cess is operative with the présent modes of producing electricity, 
why does not the défendant adopt it? K" '■■n froc to any one. ïhe 
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Tarions futile attempts tb relieve the De Ville procesa of it« defectr 
is strbhg proof that it waa and is a f allure without regard to the de- 
velopment in the maldng of electricity. 

There are other patents introduced to show anticipation than 
those which involve the De Ville process, but of thèse there is only 
one which, it is seriously contended, discloses the Hall process. 
This is a French patent of Fuerst, dated August 8, 1884. In thi» 
patent the patentée says: 

"The process of which I clnlm the Industrial property consists In making 
the electrolysis of alkaline aluminates, or alkaline earthy ahiminates, In the 
condition of solution or of fusion. For thls I take an alkaline alumlna te, or 
earthy alkaline aluminate; that Is to say, one of the aluminates of potassium, 
of sodium, or of barium, etc. Into this body, in solution or fusion, according 
to the clrcumstances, I Introduce the two pôles of an electrlc current of suit, 
able tension. There is nothing further to do than to receive the aluminum 
upon the cathodes employed, (négative polee,) where I coilect it In oi"der to 
melt or utllize It alone or In différent alloys for ail the Industrial uses to 
which It can lend Itself. As to the anodes, (positive pôles,) thèse anodes can 
be, according to my désire, soluble or Insoluble, and I reserve to myself the 
the Industrial property of eaeh of thèse two cases. While I employ anodes 
which are Insoluble, or are considered such industrially, I reserve to myself 
to malntaln a constant composition In thèse electrolytic baths by adding to 
them, as Is needed, oxide of aluminum." 

"The electrolytic décomposition produced by the electrlc current in an al- 
kaline aluminate, or in an alkaline earthy aluminate, can also be produced 
equally well whether this sait be in a state of purity or whether several alu- 
minates be mixed together, or whether they be mixed with other salts or 
foreign materials giving rise to double salts or any secondary combinationa 
whatever, provlded, let it be understood, that thèse salts or foreign materials, 
whatever they may be, wiU not produce décomposition of the aluminates em- 
ployed. It Is thus that I reserve to myself to introduce into thèse baths salts 
of ammonia, alkaline sulphites, alkaline phosphates, alkaline cyanides, al- 
kaline chlorides, etc., the présence of vehich seems to hâve the power of Im- 
proving the practlce of this electrolysis." 

Later on, Fuerst deposited an addition to Ma patent, in which he 
says: 

"In thls certiflcate of addition I clalm as my Industrial property my process 
for tlie lndustri.il production of aluminum 'by electrolysis of alkaline alumi- 
nates or alkaline earthy aluminates in solution or igneous fusion. And by 
'alkaline aluminat<.'S,' I mean every compoundinto which alumlna and alkaline 
base enter, even if there should enter into that compound one or more of the 
foUowing bodies, which I shall call 'useful' or 'indiffèrent' auxUiary bodles: 
Hydro-cyanio acid, cyanides, cyanates, phosphorlo acid, (pyro and meta,) 
borlc acid, siUcic gcld, hydrofluoric acid,— in the state of acids or salts. For 
ine there !s aluminate of alkali as soon as there Is in a body alumlna and an 
alkaline base, even In tlie i»resence of the auxiliary bodles above mentioned, 
whatever otherwise be the hypothèses tliat might be estabUshed respecting 
tlie numerous molecular groupings which might exist or be suppossd to exist" 

An alkaline aluminate is either an aluminate of potassa or an 
aluminate of soda. Aluminate of soda is a compound of alumina 
and soda, i. e. of the oxides of aluminum and sodium. It is a triple 
compound of oxygen, aluminum, and sodium. An alkaline earthy 
aluminate is an aluminate of baryta, strontia, lime, or magnesia, 
i. e. a compound of alumina with baryta or strontia or the other 
substances. The three éléments of such a compound are oxygen, 
aluminum, and barytum, or strontium, or the other substances. 



PITTSBUKGH BEDUCTION CO. V. C0WLE3 ELECTRIC S. & A. CO. 315 

The theory of the patent — and it is only a theory, as we sTiall see — 
is that if thèse triple compounds of oxygen, aluminum, and some 
other métal can only be reduced to a liquid form either by aqueous 
solution or igneous fusion, the current will décompose the compound 
by depositing the aluminum at the cathode, and will leave the com- 
pound of oxygen and the other métal in the bath. By adding alu- 
mina to the bath he proposed to restore the aluminate in the bath. 
Now, the electrolysis of an aqueous solution of the aluminates to 
produce aluminum is impossible. This is not denied. One half of 
Fuerst's patent is demonstrably inoperative. Secondly, so far as 
the patent calls for the igneous solution of the aluminate of soda, it 
is also inoperative, because that compound is infusible; and even if 
it were fusible, the current would precipitate the sodium, and not the 
aluminum. ïhis is conceded by défendant'» experts. Sueh facts 
are strong évidence that Fuerst wrote ont a theory for the produc- 
tion of aluminum by the current without knowing by experiment 
whether it would work or not. Ail the experts in the case agrée 
that he was a very poor chemist. In order, however, to catch future 
inventors in the toils of his dragnet, he mentions a great many chem- 
ical compounds which could be added to his bath of aluminates, and 
not interfère with its working, and might even aid the electrolysis. 
It is perfectly obvions that he never tried any of them, and it has 
not been shown at the bar that one of the innumerable baths pro- 
posed by him would, when electrolyzed, produce aluminum. It does 
appear, however, that if hydrofluoric acid, which is one of the indiffèr- 
ent auxiliary bodies mentioned by Fuerst, be mixed with aluminate 
of soda so that the mixture shall contain eight times as much acid as 
aluminate, the acid will entirely décompose and destroy the alumi- 
nate, and, after evaporation and fusion, we shall hâve a bath, not 
of the aluminate at ail, but of the fluorides of aluminum and sodium. 
If, then, alumina be added, and the current applied, we shall hâve 
the Hall process exactly. An experiment of this kind was tried on 
behalf of défendant, and an account of it is produced in évidence as 
demonstrating the identity of the Fuerst and Hall processes. It is 
perfectly évident that no one without a knowledge of the Hall pro- 
cess, and without the deliberate intention of producing Hall's bath, 
would ever hâve derived from the Fuerst patent any information 
leading to such a treatment of the aluminate of soda with the hydro- 
fluoric acid. In the flrst place, according to Fuerst's spécifications, 
the acid is to be only indiffèrent or auxiliary. Who would think, 
therefore, of using eight times as much acid as aluminate in prepar- 
ing an aluminate bath? Again, one imperative injunction which 
Fuerst imposes in his spécifications was flatly disobeyed in defend- 
ant's experiment. He says he has no objection to the introduction 
of foreign materials as indiffèrent or auxiliary bodies, "provided, let 
it be understood, that thèse salts or foreign materials, whatever they 
may be, will not produce décomposition of the aluminates employed." 
The addition of hydrofluoric acid in excess to aluminate of soda com- 
pletely décomposes and destroys the aluminate, so that the bath 
which results after evaporation and fusion has nothing like an alu- 
minate in it, but is a bath of fluorides. In view of the necessity for 
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this flagrant violation of Fuerst's injunction in order to produce 
the Hall bath, it is absurd to say that tlie bath. can be found de- 
scribed witliin tbe four corners of the Fuerst patent. Fuerst doea 
suggest that his bath can be kept constant by addlng alumina, but, 
as bis bath is not Hall's bath, he does not thereby comè any nearer 
the Hall patent. 

The other patents pleaded as anticipations of Hall's are even less 
like it than those already considered, and they were not pressed in 
argument. 

It is objected to the validity of the Hall process that it is not 
operative. The argument is that it bas no utility, as described 
in the patent, for three reasons: "First, because the fusion of 
the bath is maintained by external beat, and except with inter- 
nai beat, produced by the current, the process is worthless and 
inoperative; second, because it contemplâtes continuai interrup- 
tions in the process to remove the aluminum already deposited from 
the cathode, which would make the process too cumbersome and ex- 
pensive for commercial use; and, third, because it does not pro- 
vide for sprinkling powdered alumina over the top of the bath, to 
be gradually stirred down into it, without which the depositing of 
aluminum cannot go on without interruption. 

There is nothing in any of thèse claims. The patent diselosed 
a process and suggested an apparatus by which the process could 
be operated. Said Mr. Justice Grier in Corning v. Burden, 15 
How. 252, 267: 

"A process eo nomine Is iiot made the subject of a patent In our act of con- 
gress. It is inchuled tiiider the term 'useful art.' An art niay require one or 
more processes in order to produce a certain resuit or manufacture. Thii 
term 'machine' includes everj' mechanical device or combmation of mechanical 
powers and deyices to perfonn some fiuictlon or to produce a certain efCoct or 
resuit. But where the resuit or effect is produced by ohemical action, 
by the opération or application of some élément or power of nature or of 
one substance to another, such modes, metliods, or opérations are called 
'processes.' A new process Is usually the resuit of a discovery; a machine, 
of invention." 

Mr. Justice Bradley, in Tilghman v. Proctor, 102 U. S. 707, 728, 
in speaking of what was required in the spécifications for a patent 
of a process, said : 

■■If the mode of applying the process is not obvious, then a description of ;i 
particular mode by which it may be applied is sufïicient. There is, th(ni, ;i 
description of tb.e process, and one practical mode in which it may be applied. 
Perhaps the process is susceptible of being applied to many modes, and by tbe 
use of many forms of apparatus. The inventer is not bonnd to deseribe them 
ail in order to sf>cure to himself the exclusive right to the process, if he is 
really its inventor or discoverer. But he must deseribe some iiarticular mode 
or soma apparatus by which the process can be applied with at least somo 
bénéficiai resuit, in order to show that It is capable of being exbibited amï 
performed In actu.ol expérience." 

'Now, it may be that the changes in the mode of using the Hall 
process, indicated in the objections of défendant stated above, 
from that recommended by Hall in his patent, are great improve- 
ments, btit that does not in the sliglitest degrec affect the validity 
of the patent if it appear that at the time when the application 
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was made a new and useful resuit could be accomplislied with 
the process by the mode which Hall suggested. 

It is pressed upon us that after Hall made liis discovery he 
worked on his processes unceasingly for a year or more under 
the auspices and with the aid of the défendant company, but that 
with the apparatus described in the patent he was able to ac- 
complish no useful resuit. It is said that not until he adopted the 
improvements above named, which are not included in his patent, 
did his process prove operative. The area of Hall's discovery was 
a wide one. The chemical substances within the scope of his pat- 
ent which he might use in carrying it to a successful resuit were 
many, and he was in search of that method and those substances 
within the limits of his discovery which would most easily and 
economically produce aluminum. It does not at ail reflect on the 
utility of his processes that he should hâve been a year or more 
experimenting to détermine just exactly what apparatus to adopt. 
Nor is it surprising that with lack of expérience in the practical 
opération of the process, with no means to try it on a commercial 
scale, he should meet with difficulties in smaïl experiments which 
disappeared afterwards. It is no évidence at ail, therefore, of 
the inutility of his method of applying the process that by nine 
months' expérimental work under the auspices of the défendant 
company he did not satisfy its offlcers that he had made a valua- 
ble discovery. During that time he did satisfy the practical cliem- 
ists who, Immediately upon his leaving the Cowles Company, in- 
vested |20,000 in a plant to produce the aluminum commercially, 
according to Hall's patent. 

The apparatus suggested by Hall consisted of a crucible of iron or 
steel, lined with carbon, and placed in a furnace. The double 
fluoride was put in the crucible, which was then subjected to the 
beat of the furnace until the fluoride was fused. The poîes of an 
electric dynamo were connected with the bath, the négative pôle 
Connecting with the carbon lining, and making that the cathode, 
while the positive pôle was connected with a pièce of carbon sus- 
pended over and extending down into the fused mass. Alumina 
is added to the bath when fused, and an electric current of from 
four to six volts dei;K)sits aluminum on the bottom of the crucible. 
"WTien a suiîflcient quantity bas been deposîted, the patent says 
that the melted aluminum may be removed from the bath by 
suitable means, or the bath may be poured ont, and the aluminum 
picked ont. It is said that there are insurmountable difficulties 
in this apparatus. The carbon lining of the crucible must, on 
the one hand, be thick, to prevent the fluorides from attacking 
the steel or iron undemeath it, and to prevent the radiation of lieat 
and conséquent cooling of the bath; while, on the otlier hand, it 
must be thin, to enable the beat of the furnace to get through the 
sides of the crucible to fuse the bath and niaintain the fusion. 
That there may bave been better ways of applying the beat than 
that suggested is doubtless ti'ue; but it does not appear that the 
mode just described would not niake aluminum, and the burden 
of proof on this point is on the défendant. On the contrary, the 
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évidence is quite satisfactory that it would do so. The System was 
used by the complainant company for several weeks after its new 
plant was put in, and alummum was made commercially as it had 
been made experimentally by Hall. The whole new plant was 
so constructed that heat could be applied exaotly as Hall's patent 
suggests. This is strong évidence that neither Hall nor the men 
who : put in |20,000 on the faith of his invention inferred from 
the resuit of his experiments that the diificulty above stated was a 
serious one. After several weeks' opération, it was found that 
the résistance of the bath to the electric current necessary to dé- 
compose the alumina produced heat enough to keep the bath in 
proper fusion without external heat, so the furnace was not used. 
Hall had said early in his experiments that such a resuit was 
likely when the process was carried on in a large way. It is 
probable that a manufacturer of aluminum according to Hall's 
patent, who would use external heat only, (if, indeed, it were pos- 
sible to make aluminum extensîvely without generating electric 
heat more than enough to fuse the bath,) could not compete, for 
economical rèasons, with one who discarded external heat, and 
depended alone on the heat of; the current. But that is far 
from saying that such useful results cannot be obtained from the 
use of Hall's flrst apparatus with external heat as to entitle him 
to an exclusive right to his process, whatever the improvements 
on his apparatus in applying that process. To hold otherwise would 
impose upon the patentée of a process, in order that he may enjoy 
the monopoly, the necessity of stating in his patent not only the 
process and suitable apparatus for its opération, but also the very 
best possible apparatus for that purpose. This would be absurd, 
and quite in conflict with the spirit of Justice Bradley's remarks 
in Tilghman v. Proctor, above quoted. 

! The same remarks apply to the other criticisms of Hall's flrst 
mode of putting his process into practice. More than that, the 
ladling out of the melted aluminum without emptying the cruci- 
ble, and the adding of powdered alumina to the bath, are not even 
improvements upon Hall's flrst method, but are quite within it. 
He says that alumina shall be added to the bath. Tt was to be 
added for solution. It does not even talce knowledge of chem- 
istry to lead one to grind a substance to powder to facilitate its 
solution, nor does it require any invention or discovery to use a 
ladle to remove molten aluminum from the bottom of a crucible 
without emptying the crucible of its other and less weighty con- 
tents. 

Hall's process is a new discovery. It is a decided step forward 
in the art of making aluminum. Since it has been put into practi- 
cal use the price of aluminum has been reduced from |6 or |8 a 
pound to 65 cents. This is a révolution in the art, and has had the 
effect of extending the uses of aluminum in many directions, not 
possible when its price was high. An effort has been made to show 
that this réduction in the price is due to the improvements in the 
application of electricity to the manufacture of aluminum. That 
the new inventions in the line of producing electric currents of 
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great volume and intensity hâve contributed to render the Hall 
process an economical one is true, but without the Hall procès» 
the manufacture of pure aluminum must hâve continued to be a 
purely chemical one. The Cowles brothers made aluminum alloys 
by the use of electrical furnaces which they hâve brought to a high 
state of perfection, doubtless, and that had an effect to reduce the 
price of aluminum alloys, and perhaps indirectly affected the price of 
pure aluminum. The fact was that the price of pure aluminuTu 
was so high that its uses were few, and the market for it was small. 
When HalFs process, however, came into the field of commercial 
manufacture, pure aluminum was largely substituted for aluminum 
alloys, and, if alloys are now desired for particular purposes, they 
are generally made from pure aluminum. Hall was a pioneer, and 
is entitled to the advantages which that fact gives him in the pat- 
ent law. 

One other thing must be alluded to before we close this long dis- 
cussion of the validity of Hall's patent, and that is the French patent 
of Heroult. Heroult has a patent granted to him by the French 
government, dated April 23, 1886. The proccs.s lie described is sub- 
stantially one of those described by Hall, lie uses a fused bath of 
cryolite in which alumina is dissolved, and from which, by the elec- 
tric current, aluminum is deposited at the cathode. His anode is 
of Carbon. Heroult made application for a patent to the Tnitert 
States patent office May 22, 1886. Hall did not make liis applica- 
tion until July 9, 1886. An interférence was declai*ed in tlie patent 
office between Hall and Heroult. Hall adduced évidence to show 
the commissioner of patents that he made his invention and put ii 
into opération February 23, 1886. The same évidence has l)epn iu- 
troduced hère. It establishes beyond ail reasonable doubt by writ- 
ten évidence that Hall did put his process into successf ul opfsration 
on February 23, 1886. The patent office decided the interférence 
proceeding in Hall's favor, and it was clearly right. There was no 
évidence, there or hère, to show that Heroult discovered the y)rocess 
before Hall, and the fact that Heroult's Frencli patent antedat(?s 
Hall's application does not afïect HalFs right to a patent, becaus(^ 
by section 4887, Eev. St., an inventor's right to a patent in tliis coun- 
try is not debarred by reason of the fact that the invention has pre- 
viously been patented in some other country, provided tliat it lias 
not been more than two years in use in the United States. Tlii> 
counsel for défendant do not dispute the correctness of tliis conclu- 
sion, but they rely on the Heroult interférence procecdings to at- 
tack the validity of that part of the second claim in the Hall patent 
where he spécifies as part of his process the use of a carbonaceous 
anode. It is conceded by them that Hall liad used a carbon anode in 
his process before filing his application, but the contention is that 
because in his application he alluded to it as having some disadvan- 
tages, and did not Include it in his flrst séries of claims, which he 
afterwards amended, and did not flnally include it in his claims un- 
til Heroult's patent suggested its value to him, and more than two 
years after his application, he thereby abandoned the use of a car- 
bon anode to the public. No authority is cited to sustain this ar- 
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gument, The proceedings in the patent office are for the purpose 
of reducing the description of the real discovery and the claims to 
such a form that a patent may properly be granted for them. Until 
the patentée accepts the patent, he cannot be held impliedly to dis- 
claim anything in his real discovery. If he malces a claim which 
is rejected, and he accepts the patent without the claim, then he 
waives the right to a monopoly therein. But we know of no prin- 
ciple by which such a waiver can be implied from defective claims in 
the proceedings preliminary to the issuance of a patent if the claim 
is fully set f orth in the patent as granted, and admittedly covers only 
that which the patentée had discovered before he made his applica- 
tion, and which he fully described therein. 

And now we corne to the question of infringement. The évidence 
leaves no doubt that the défendant company began their manufac- 
ture of pure aluminum in January, 1891, with the aid of one Hobbs, 
who had been the foreman of the complainant company, and en- 
gaged for it in superintending the manufacture of aluminum by the 
Hall process. By that time the complainant company had adopted 
several improvements in the apparatus described in the patent for 
working the process. The défendant copied thèse improvements, 
as well as the process, and has sought to escape responsibility by 
maintaining that without thèse improvements the process was in- 
operative, and the patent which did not contain them was invalid. 
Much the same course is taken as to the défense of infringement. 
The improvements are said to make the présent process a différent 
one from that described in the patent, and therefore the défendant 
does not infringe. It is needless to saj' that a court is not inclined 
to favor such défenses. There is évidence tending to show that the 
défendant used Hall's preferred bath, but with the admissions in this 
case it is unnecessary to consider the issue made on that point. It 
is admitted that the défendant is using a process in which alumina 
is dissolved in a fused bath of the double fluoride of aluminum and 
sodium, and in which an electric current is passed through the bath 
containing the alumina thus dissolved, whereby aluminum is depos- 
ited at a carbon cathode and oxygen is released at a carbon anode. 
It is said, however, that they are not infringing the Hall patent, 
because the Hall patent does not cover the particular double lluoride 
of aluminum and sodium which they are using, which is cryolite ; and 
because the Hall process contemplated and called for a fusion of the 
double fluoride by external means of heating, whereas the défend- 
ants are using, to fuse the bath, the heat generated by the résistance 
of the bath to the electric current. The whole défense of infringe- 
ment is based on a narrow and whoUy impossible construction of 
the Hall patent. 

As has been before stated, this patent is a pioneer patent, and 
its terms will be liberally construèd to cover the patentee's real dis- 
covery. Sessions v. Eomadka, 145 U. S. 29, 12 Sup. Ot. Eep. 799; 
Sewing-Mach. Co. v. Lancaster, 129 U. S. 263, 273, 9 Sup. Ct. Hep. 
299. Corning now to consider the claim that the patent does not 
cover fused cryolite as a bath, it should flrst be noted that cry- 
olite is a double fluoride of aluminum and sodium, a métal more 
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électro-positive than aluminum. It is therefore exactly within 
the words of both claims hère in suit. But the contention is that 
the patentée has disclaimed any right to the exclusive use of cry- 
olite. It is not denied that the patentée had nsed cryolite as a 
bath before he niade his application, but it is said that he de- 
scribed its use in his tirst application, and stated, in substance, that 
it was not so good as a différent proportion of the fluorides, and 
then subsequently omitted référence to it as a bath altogether 
in his final spécifications. This is said to be a disclaimer of cryo- 
lite as a bath material. Hall's description of his bath is as fol- 
io ws: 

"In the practlce of my invention I propare a bath for' the solution of tho 
alumlna by fuslng together In a snitable crueible, A, tho fluorWc; of aluminum 
and the fluoiide of a motal more eleetro-positive thnn aluminum,— as, for 
exaniple, the fluoride of sodium potassium, etc.. — thèse salts belng preferably 
mliigled together In the pi'cporttons of eighty-four parts of sodium fluoridfs 
and oue hmidred and sixty-nine parts of aluminum fluoride, reprtsented by 
the formida Na,Al„Fs. A eonvenient metho<l of forniing the bath consists 
in addlng to the minerai cryolite 3'?8-421 of its weight of aluminum fluoride. 
The object of thus adding aluminum fluoride is to secure in the bath the 
proper relative proportions of the fluorides of aluminum and sodium." 

And again the patentée says : 

"While I eonslder the jjroportions of fluoridiîs of sodium and aluminum 
* * * herelnbef ore stated as best adapted for the purposes, suoh proportions 
may be varied, "within certain limits, wlthout materially affecting tho opéra- 
tion or functlon of the bath, as, in fac-t, any proportions whlch may be found 
sultable may be employed." 

The patentée states flrst the proportion of the aluminum fluoride 
and sodium fluoride which lie prefers for his bath. They are 84 
parts of sodium fluoride and 169 parts of aluminum fluoride. Then 
he proceeds to tell a convenient way for reaching those proportions. 
Cryolite, as we hâve said, is an article of commerce. He suggests 
that the best bath can be made by taking cryolite and adding 
to it .3.38-421 of its weight in aluminum fluoride. After this, for 
the very object of including cryolite, which, as we know, he had 
nsed for the purpose, and ail other double fluorides of sodium and 
aluminum which would work, he says that the proportions may 
be varied. Whsit proportions does he mean? Why, the propor- 
tions of the two fluorides, of course. The labored construction 
that tlie proportions to be varied are those of the cryolite and the 
aluminum fluoride is wholly untenable. How may they be varied? 
Within certain Ihnits. WTiat does that mean? The patentée goes 
on to state when he says "that any proportions which may be found 
suitable may be employed." Cryolite is now found suitable, and 
the patentée had found it suitable when lie made his ap]flication. 
Could anythiug be more unlikely than that Hall or his patent so- 
licitor, after they had been successful in an interférence con- 
troversy with Heroult, whose only bath was one of cryolite, would 
hâve framed his spécifications with the intention of not including 
a cryolite bath in the monopoly he was seeking? We think the 
patent very aptly drawn to cover the use of every double fluoride 
of aluminum and sodium which can be made to produce aluminum 
v.55i\no.2— 21 
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■wlien used as a bath. in tlie Hall process. The proportions are 
iminaterial so long as it is a double fluoride of thèse metals. 

Next is the défense based on the use of external heat in Hall's 
apparatus as desoribed in his patent, and defendant's use of in- 
ternai heat. Hall's claims do not say what heat shall be used to 
fuse the bath. The process is described as beginning with a fused 
bath. The argument is that because Hall in his speciûcation de- 
scribes an apparatus for the fusion of the bath by external heat, 
therefore he limits himself to a process in which external heat is 
used, and confers upon the world at large the right to use his 
process if only some other mode of applying the heat is employed; 
and this in the face of the words of the patent: "Nor does this 
apparatus described herein with more or less particularity form 
any part of the inyention herein." We do not see how the pat- 
entée could hâve used stronger words to avoid the difflculty in 
which défendant wishes to involve him. Then, too, we hâve the 
reflned point that the language of the claim itself excludes the 
possibility of electric heating because it speaks of dissolving alu- 
mina in a fused bath of the double fluorides, "and then passing an 
electric current, by means of a carbonaceous anode, through the 
fused niass." This language is as applicable to electric heating 
as to any other. The word "then" is used to indicate that the 
electrolysis is to follow the solution of the alumina in the fused 
bath. Now, whether the current or a furnace ûre fuses the bath, 
the current which is passed through the fused mass to perform 
electrolysis is passed through after the fusion. The décision of 
the suprême court in the case of Tilghman v. Proctor, 102 U. S. 
707, is conclusive on this point. There the patent was for a 
process for the treatment of fats and oils, in which the application 
of heat was one of the necessary steps. Mr. Justice Bradley, 
spealdng for the court, said: 

"Another ground assumed by the défendants to avoid the charge of m- 
fringement is that they do not heat the mixed mass in tjie manner pointed 
ont in Tilghmaii's spécification; but, instead of heating tlie containing vessel 
by an ontside application of heat, they heat the contents by tlie introduction 
of superheated steam. But we thlnlt that this does not al ter tlie essential 
character of the process. The heating by steam Is clearly an équivalent 
method to that of heating by an external lire. The patent does not prescribe 
any particular method of applying the heat, except when using the pipe and 
coll apparatus d'jsoribed in the spécification; and even in the use of this ap- 
paratus the outward application of the heat to the pipe Is suggested inci- 
dentally and as a matter of convenlence, rather than as an essential requisite. 
The patentée showed one method in whloh the heat could be applled. That 
was aU that was necessary for hlm to do. If It could be applied in any 
number of différent methods it would not affect the valldity of the patent as a 
patent for a process. The method of heating the mixture by the introduction 
of steam may be attended by some bénéficiai results In producing an agi- 
tation, or an automatic circulation helpful to the perfection of the admixture 
of the water and fat; and so far it may be an Improvement on heating from 
wlthout. Suppose this to be so, as before said, the introduction of an Im- 
provement gives no tltle to use the primary invention upon which the im- 
provement is based." 

Finally, it is said the défendant does not infringe, because the 
claim calls for a carbonaceous anode and the défendant uses a 
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Carbon anode. "Carbonaceous" means "pertaining to carbon," or 
"made of carbon." It includes anodes made partly of carbon and 
partly of some other substance, but it certainly covers an anode 
made ail of carbon. 

A decree will be entered for the complainant, flnding that com- 
plainant's patent is Talid, and that the défendant infringes both the 
flrst and second claims thereof, and perpetually enjoiniug the de- 
fendant from further infringement, with the usual référence to 
a master to détermine the damages. 



AEEY et al. v. DE LORIEA et al. 
(Circuit Court of Appeals, First Circuit. February 28, 1893.) 

No. 18. 

Patents roR Inventions — Action fob Inpbinoement — Insthuctions. 

In an action for the infringement of a patent, to wlilcli the défense was 
want of novelty, the court in its charge read to the juiy an extract from 
the opinion of the court in a case between other parties involving the 
same patent, in wMoh it was held, npon the law and the f acts, that patents 
put in évidence to show the prior state of the art did not embody the 
combina tion claimed by the patent then in litigation; and the same patents 
were in évidence for the same purpose in tlie pre.sent suit. Bdd, that this 
was réversible error, even though the court told the jury that they wer(! 
not to be controlled by this opinion, but were to regard it as a statement 
of the law merely, and to find the facts for themselves. 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

This was an action by Joseph F. De Loriea and Griffln Place, as 
executors of James W. McDonald, against Reuben Arey and George 
H. Maddock, partners doing business under the name of Arey, Mad- 
dock & Locke, for damages for the infringement of letters patent 
No. 210,797, issued December 10, 1878, to said McDonald, for a 
machine for unhairing and scouring hides and skins. One of the 
défenses was want of novelty in the patent, and a number of pat- 
ents were introduced to show the prior state of the art. The charge 
objected to was given upon this point. The jury brought in a ver- 
dict for plaintiffs, and défendants bring error. Eeversed. 

Ealph W. Foster, (Joshua H. MUlett, on the brief,) for plaintiiïs 
in error. 
James Milton Hall, for défendants in error. 

Before COLT and PUTNAM, Circuit Judges, and NELSON, Dis- 
trict Judge. 

NELSON, District Judge. At tlie trial in the court below the 
presiding judge read to the jury, as a part of his charge, an extract 
from the opinion of Judge Coït in McDonald v. Whitney, 24 Fed. 
Eep. 600. To this the défendants excepted. We are of opinion 
that this action of the court below was erroneous, and that the ex- 
ception v/as wdl taken. The case of McDonald v. Whitney was a 
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suit iti equity In the circuit court for this district, between différent 
parties, brouglit for an alleged infringement of the McDonald pat- 
ent. In the extract rèad to the jury Judge Coït gave his views 
upon the questions of law and fact involved in the case before Mm, 
and found expressly, as a matter of fact, that the gist of the Mc- 
Donald invention, as described in claims 1 and 2, was the sépara- 
tion and adjustment of the roUs held togetlier by spring pressure 
by means of a treadle and levers. The flrst and second claims were 
for combinations of feed roUs, supporting roU, and other meclian- 
ism, and the mechanical effect of thèse combinations, as well as 
the relations of the various éléments to each other, and whether 
there was a substantial identity between them and the prior pat- 
ents introduced in évidence, or with the machine used by the de- 
fendants, involved questions of fact to be considered and passed 
upon by the jury. Upon thèse issues the flnding of another tri- 
bunal in a case between other parties was not compétent évidence, 
and should not hâve been called to the attention of the jury. The 
presiding judge was careful to state that the jury were not to be 
controlled in their judgment by the opinion of Judge Coït, but 
were to consider his language as a statement of law only, and were 
to ând the facts for themselves; but, in spite of thèse cautionary 
words, we think the jury were more than lUiely to give to the views 
of Judge Coït upon the issues before them a décisive effect in 
making up their verdict. 

Other exceptions were taken by the défendants to the rulings of 
the court below, but as they do not présent questions of impor- 
tance, and niay not arise on the second trial, we hâve not thought it 
necessary to consider them. 

Judgment reversed, and case remanded to the circuit court, with 
directions to set aside the verdict and to order a new trial. 



SEAGAR V. NEW YORK & C. MAIL STEAMSHIP CO.' 
(Distriet Court, S. D. New York. June 21, 1802.) 

1. ShIPPINS — Dei.IVKTIY of C.\RG0 — CUSTOMARY FACII.rriES — AVUAKF FAf'tLTTrES. 

The contract in ix ctarter party to discharge with "customary illspatch" 
is fulfllled if tlie vessel is afforded the ciistomary facilltles for speedy 
dlscliarge; and lieuce, wlien cliarterers furnish ample docli room for ,a 
vessel, but the lattor, either through misapprehension on the part of lier 
stevedore, or acting under direction of tho consignées of the cargo, given 
wlthout the kuowlodge of the cLarterers, so discharge lier cargo as to 
block the dock, and tlius occasion delay, the charterers are not liable for 
demurrage. 

2. Samb — "Dbliveky -wiTHiN Rbacii dp Siiir's Tackles" — Vessel's Dcty 

AFTKB DBLrVEKY ON WhARF. 

The clause in a charter that goods are to be delivered "alongside and 
within reach of the sMp's tackles" does not necessarily require the con- 
signée to recelve the goods directly from the tackles, and détermines noth- 
ing as to what may be requlred of the sliip after the goods hâve been 
dropped froni the tackles. The deposit of certain goods in tiers on the 
M'harf bas long been the ordinary practice; hence, where a vessel, after 
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diaclmrglng baies of hemp, voluntarily piled tliem in tiers, and therc was 
no évidence that sncli piling -nas excessive or unreasonable, or beyond the 
ordinary practice, hcM, tliat tliere was no implied contract on tlie part of 
tlie cbarterer to reimburse ttie sliip for sucli labor. 

In Admiralty. Libel for demurrage and for extra compensation 
for handling freight. Dismissed. 

Convers & Kirlin, for libelant. 
Carter & Ledyard, for respondents. 

BROWN, District Judge. The contract in the charter party to 
discharge with "customary dispatch" is fulfllled if the vessel is af- 
forded the customary faciîities for speedy discharge. Steamship Co. 
V. Dempsey, [1892] 1 Q. B. 854. In the présent case there were but 
two consignées of tlie hemp cargo, tliough the three bills of lading 
specifled numerous lots of différent marks and numbers. Ail the 
hemp, however, was directed by orders from the receivers to the 
same storehouse. The évidence shows that the customary mode of 
handling cargoes of hemp is that the baies are not removed until ail 
hâve been discharged; to place together the baies that are for the 
same consignée; to separate the lots going to différent consignées; 
and to pile such as are deliverable to the same consignée on top of 
each other, in two or three tiers. 

In the présent case abundant space was furnished to the ship by 
the respondents, the charterers, for the discharge of the whole cargo 
on the dock in the customary manner. The blocking of the dock 
and conséquent delay arose solely from the ship's attempt to keep 
separate, not merely the baies belonging to the différent consignées, 
but the différent lots of the same consignée, according to the différ- 
ent marks. Thèse lots were mostly of so few baies as not to admit 
of piling; and their séparation required also much additional space 
for the passages between them. Had the baies consigned to the 
same consignée been placed together and piled in the usual manner, 
there would hâve been abundance of room for the complète dis- 
charge of the cargo upon the dock without blocking or delay. 

It is contended that orders were given by the receivers at the 
dock to keep separate the différent lots. I do not think this claim 
is fairly established. The séparation made by the ship's stevedore 
seems to hâve been made through misappreliension and mistake; 
and, on the Friday before the days for which the demurrage is 
claimed, this misappreliension was corrected by instructions that 
onlj- Thebaud's consignment was to be kept sexiarate; and there was 
abundant room for this. 

Even if the transférées of the cargo had given instructions that 
ail thèse separate lots were to be lœpt distinct, such instructions 
were without the knowledge or authoi-ity of the charterers, who are 
the respondents in tliis action. Such instructions would bave been 
in excess of the rights of the two consignées and receivers of the 
goods. It was no part of the ship's duty to obey such instructions 
except upon her own contract for extra compensation and such ar- 
rangements as resi)ects faciîities for discharge as she might make. 
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The charterers could not be bound by such instructions given with- 
out their knowledge or consent, nor were they required to provide 
the additional facilities for discharge which such unusual sépara- 
tion of lots might necessitate. 

The consignées of the goods were not the agents of the charter- 
ers. The latter were bound under the agreement for "customary dis- 
patch" to furnish suffleient space for discharge in the customary 
manner. If, on the request of the receivers of the goods,. the ship 
undertook a différent mode of discharge for their convenience, she 
must look to them, not to the charterers, for compensation or in- 
denmity, 

2. A claim is also made for extra handling in piling some of the 
balea, on the ground that the charter only required the ship to de- 
liver "alongside and within reach of the ship's tacldes," and that 
such piling was an extra service for the beneflt of the charterers, 
for vphich the ship is entitled to compensation either upon an im- 
plied promise to pay, or as for a substituted expense, which saved the 
charterer a larger charge for demurrage. 

If the obligation of the charterer to receive "within reach of the 
ship's tackles" were in any way incompatible with "customary dis- 
patch," or with the customary facilities in discharging, and with 
the duty which, as the évidence shows, the custom would impose 
upon the ship to do more or less of piling within the allotted space 
on the dock, then the written provision, which required of the 
charterer only "customary dispatch," would probably be held to con- 
trol the printed form, "within reach of the vessel's tacldes," because 
the written parts are the "immédiate terms selected by the parties" 
to express their intention. Insurance Co. v. Bowring, 1 U. S. App. 
183, 193, 1 G. C. A. 583, 50 Fed. Rep. 613. 

But there is no necessary incompatibility between thèse terms 
of the charter, and none should be raised by construction. To de- 
liver within reach of the ship's taokles is a very différent thing from 
requiring a merchant to receive the goods directly from the ship's 
tackles, as in the case of The Santee, 7 Blatchf. 186, or at the verj' 
point where the tackles may drop them without any further hand- 
ling by the ship. In the absence of a spécial contract, something 
more than this is required of the ship, not merely by immémorial 
practice, but by the law itself. The légal duty of the ship to keep 
separate the consignments of goods going to différent consignées is 
incompatible with the latter construction of this clause. On the ar- 
gument, also, it was admitted that the vessel had other handling 
to do after dropping the baies from the tackles. The object of the 
provision for "delivery alongside and within reach of the ship's 
tackles" is to secure a certain convenience to the ship by not requir- 
ing her to carry the goods for deposit beyond a certain easily deter- 
minable limit of space, viz. the reach of her tackles, as a measure of 
distance. This is the practical construction which usage has placed 
on the phrase. It has nothing to do with the ship's obligation with- 
in those limits, and détermines nothing as to how much may be re- 
quired of her after the goods are dropped from her tackles. The 
deposit of goods in tiers more or less upon the docks and wharves 
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has beeu the ordiiiary practîce from time îmmeinoriai as respects 
a great variety of goods. What is or is not a reasonable handling, 
in this regard, witliin a space not beyond the reach of the ship's 
tackles, is a matter properly falling witliin the scope of the cus- 
tom and practice of merchants to détermine. Thèse customs, as 
well as those relating to "customary dispatch" at the port of destina- 
tion, se far as they are lawful and reasonable, are presumably with- 
in the intent of botli parties to the charter and forni a part of their 
contraet. Smith v. Pine Lumber, 2 Fed. Eep. 396; Lindsay v. 
Cusimano, 10 Fed. Eep. 302, 12 Fed. Rep. 504. Hère the allotted 
space was "within reach of the ship's tackles." There is no évi- 
dence that the piling done or expected was either excessive or un- 
reasonable, or beyond the ordinary i)ractice. It was not incom- 
patible with the provisions of the charter; and having been done 
voluntarily by the ship, and in accordance with the custom, there is 
no implied promise or duty of the charterer to reimburse her. Even 
departures from the charter provisions, when voluntarily adopted, 
and without objection, may be treated as a waiver of the literal 
provisions of the formai parts of the charter. Arreco v. Pope, 36 Fed. 
Kep. 606. On the former grounds, however, the libel should be 
dismissed; but under the circumstances of mistake, as indicated, 
without costs. 



THE GOVERNOR AMES. 

PAULSON Y. THE GOVEUNOU AMES. 

(District Court, D. Washington, N. D. March 31, 1801.) 

1. Seambn— Négligence— Personal, Injuries. 

The maritime law gives a seamaii no right to recover damages for 
permanent tlisahlhties caiised by the négligence of the ship's ofllcers, bnr, 
he is entitled, on the othcr hand, irresiiectlve of any négligence ou lils 
own part or on the part of fellow seamen, to recover wagcs to the end of 
the voyage, and to be cured at the ship'a expense, so far as cure Is pos- 
sible, ïhe City of Alexandria, 17 Fed. Rep. 396, foUowed. 

3. Bamb— Depbctivb Shipfing Articles. 

Nor Is his right of recovery aifected by the fact that the shipping 
articles signed by him did not conform to the requlrement of the laws 
of the United States. The master cannot be permltted to take advantage 
of his own neglect in that regard. 

In Admiralty. Libel in rem, against the schooner Govemor Ames, 
by John Paulson, a seaman, to recover damages for a personal in- 
jury sufEered while stowing cargo. Decree that libelant recover the 
amount of wages which he would hâve earned by completing the 
voyage for which he liad engaged to serve. 

W. V. Einehart, Jr., for libelant. 
John M. Gearin, for claimant. 

HANFOEI), District Judge. From the évidence in this case I 
flnd that the libelant was hired at San Francisco to serve as an able 
seaman, on board the schooner Governor Ames, for a voyage from 
San Francisco to Puget sound, thence to Australia, and return 
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to an American port on the Pacifie coast. The wages contracted 
for were to be at the rate of |40 per month until the vessel should 
be loaded at Puget sound for the contemplated voyage to Australia, 
and from that time, until the termination of the contract, at the 
rate of |30 per month. The shipping articles signed by the libelant 
do not conform to the requirements of the United States statutes, 
and are insufflcient to constitute a valid contract; but the document 
in évidence serves as a mémorandum to corroborate the libelant's 
testimony as to the terms of the verbal contract of hiring entered 
into between the signers and the master. It shows that the vessel 
was to be employed on such a voyage as I hâve described, and 
that ît was contemplated that the ïibelant should go in her as an 
able seaman, and receive wages as above stated. Pursuant to this 
contract, the libelant went on board, and served faithfuUy until he 
was injured by being struck by a heavy timber while doing liis 
work in the hold, stowing her cargo of luniber, which she was to 
carry to Australia, in conséquence of which lie was, by the captain's 
orders, removed to the marine hospital at Port Townsend, and there 
paid the amount of wages earned during the time he was actually 
employed. 

The libel charges that the injury was caused by négligence on tlie 
part of the officers of the vessel, and on this ground he claims to be 
entitled to recover compensation for an injury causing permanent 
disability. I find it unnecessary to décide whether or not thc^re was 
négligence on the part of any officer or member of the crew, or 
whether the libelant contributed in any way to his own injury by 
négligence on his part. The law governing cases such as this is 
well stated in the following extract from the opinion of Judge 
Brown, of the southern district of Kew York, in the case of the 
City of Alexandria, 17 Fed. Kep. 396: 

"In cases ol accidents llke the présent, the provisions of the maritime law 
applicable to the rights of tlie parties are altogether différent from those 
of the mimicipal law In regard to similar accidents on land. By the lattcr 
the person injured, If chargeable witli contributory négligence, would recover 
nothing; he would not be entitled to wages whlle disabled, nor to be 
nursed and tended at his employer's charge. By the maritime law the mero 
ordlnary négligence of the seaman, though that be the sole cause of tlio 
accident, makes no différence in his right to be cured at the ship's expense, 
and to his wages to the end of the voyage; and, as his own négligence doeS 
not debar hlm from thèse rights by the maritime law, so, conversely, thèse 
riglits are in no way extended, though his hurts hâve arisen by the négligent 
acts of others of the ship's company. In effeet, the marltimo law makes ne» 
acconnt of mère ordlnary négligence In such cases. More or less négligence 
is in fact to be expected, and the rules long ostablished, as regards the relief 
to be afflorded, are irrespective of such négligence, whether by the seaman 
or others. When the owners perf orm ail that can be reasonably donc on their 
part by the proper eqxiipment of the vessel for the voyage, and the selectiou 
of compétent otticers and a sufflcient crew, no reason exists in natural justice 
for holding them or thelr vessel answerable for the accidents to seamen which 
happen during the voyage, beyond the llmits which the maritime law has 
established." 

Although the shipping articles signed by the libelant are defective, 
he is not blâmable. The master cannot be permitted to take ad- 
vantage of his own neglect in this regard, after the libelant has been 
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disabled in the service of tlie ship, by claiming a forfeiture of the 
wages wliich, would hâve accrued if the l&yv had been complied with. 
The libelant is by tlie maritime law entitled to the balance of his 
wages, at the rate of |30 per month from the time of the accident to 
the date of the vessel's return from Australia to an American port, 
and costs. Uecree accordingly. 



THE TONGOY.» 

TJGHTBURNE et al. v. THE TONGOY. 

(District Court, S. D. Alabama. March 25, 1893.) 

1. Shipping — CiiARTKR Paiîty — Mastp:r to Sign Bills op Ladtng. 

Wliere tlie charter party re(]uire<l the master to "sisn shippcrs' bills of 
ladiiig as preseiited without préjudice to the charter party," ho is bound 
to sign aiiy usu;il T>ill preweiited describing goods actually delivercïd to the 
vessel, and a refusai to do so is a breach of the charter i^arty, which en- 
tltles the shipper to such damages as may be shovvn; but such provision 
does not require tlK; luaster to sign erroneous bills, and seek subséquent re- 
dress for shortage. 

3. Samb — Charteu Party Liberat.ly Construei). 

The construction of sucli contracts as charter parties sliould be libéral, 
agreeable to the real intention of its ])arties as ascertained from the 
whole insirument, ant4 c-onformable to the usages of the trade concorned. 

3. SaME — BïLL DP LaD[N«--DeFIN[TIOK'. 

A bill of ladiug is both a writteii acknowledgment, signed by the mas- 
ter, that the vessel bus rcceived fi'om the shippers tlie goods tlier<^in de- 
scrlbed, and a pi-omise to transport and doliver theni on tlie tenns tliorein 
expressed. 

4. Samb — Agreemext as to Concijisivenkss op Bii,ls op Lading. 

A provision in a charter p:;rty that "biils of larting are to be binding 
upon master and owiu'rs as proof of quantity dellvered to the sliip,'' 
makes the bills not ouly prima faoie, but conclusive, évidence on that 
point. 

5. Same— Masteu ("aknot Vary Trije Btlt.s of Lading. 

AVlieu tiTie bills of ladiug are ]>r(>S('nt(Hl the master cannot malvo any 
imlorsement inipairiiig llieir negotiability, but lie may, beforo sigiiing, 
iiidorse a correction of any errors in bills of ladiug presented to him. 

6. Same — AccEPTiNt; Bills op Lading UNDpnt Protkst. 

Shippers do not préjudice tlieir right to redress by accepting under 
protest bills of lading wrougly Indorsed by the master. 

In Admiralty. Libel in rem by sliippers to recover damages 
for breach of charter party in that the master, before signing bills, 
of lading, which he claimed were incorrect, indorsed on them that 
a certain amount of cargo was in dispute. The shii)pers accepted 
the bills under protest, and then libeled the vessel. Heard on the 
merits, and libel dîsmissed. 

G. L. & H. T. Smith, for libelants. 

John E. Mitchell and Pillans, Torrey & Hanaw, for claimants. 

TOULMIN, District Judge. The libelants sue for a breach of 
a charter party made in London, Eng., on the 22d of October, 1892. 

'Reported by Peter J. Hamilton, of the Mobile, Ala., bar. 
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The charter party contains, among other things, the foUowing stip- 
ulations: 

"The master shall slgn shippers' blUs of ladiug as présentée! witliout préj- 
udice to thls charter party, but any différence in freight shall be settled on 
signing bills of lading. * * * BlUs of ladùig are to be blndlng upou mas- 
ter and owners as proof of quantity deliverctl to the sliip; tlie master's sig- 
na tiire to be in ail cases bindiiig npou owners." 

The charterers were the shippers, and the cargo consisted of 
deals and boards. The hreach of the charter party alleged is that 
the master refused to sign bills of lading as presented by ihe ship- 
pers, unless there was expressed thereon, "seventeen hundred and 
seventy-flve pièces in dispute, ail on board to be delivered." The 
master refused to sign the bills of lading as presented for the quan- 
tity of lumber specified therein, on the ground, as he stated at 
tlie time, that he had not received that number of pièces; that 
the number of pièces delivered to and received by hini was 1,775 
less than the number named. Libelants were at flrst unwilling to 
hâve said indorsement made on the bills of lading, and did not 
consent thereto, but subsequently consented, and received from the 
master the bills of lading signed in the fonn proposed by him, but 
did so under protest 

The libelants then brought this suit to recover damages alleged 
to hâve been sustained by them by the master's refusai to sign 
the bills of lading as presented. The parties to the contract stip- 
ulated in the charter party, as they had the right to do, that the 
master should sign bills of lading as presented, without préjudice 
to the charter party. Wlien this is the case the master is bound 
to sign any usual and ordinary bill of lading presented to him, and 
his refusai to do so is a breach of the charter party, and gives a 
right to damages, if any are shown. Scrutton, Charter parties, p. 
45; Macl. Shipp. p. 408. But the master cannot be required to 
sign bills of lading unless the goods hâve been delivered. His 
authority to give bills of lading is limited to such goods as hâve 
been put on board. Carter, Carr. 156-161. The contention on 
on the part of libelants hère is that, under the contract in this 
case, the master was bound to sign any bills of lading presented 
by the shippers in good faith, whether the quantity of lumber 
specified in the bills of lading had actually been received by the 
master or not; in other words, he was bound to sign at ail events, 
and if it thereafter appeared that the quantity of lumber receipted 
for had not been actually received, the owners or master of the 
vessel must seek such redress as might then be available. With 
this contention of the able counsel for the libelants I cannot agrée. 
My opinion is that, under the clause in the charter party providing 
that the master shall sign shippers' bills of lading as presented 
without préjudice to the charter party, he is not conipelled to sign 
bills of lading without reserve. He is not compelled to sign them 
for a specified quantity of cargo unless it is actually measured or 
counted into the ship. I think the meaning sought to be given 
to the clause referred to is too literal, too restricted. 

The gênerai rule is that the construction of contracta of this 
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character should be libéral, agreeable to the real intention of tbe 
parties to it, and conformable to tlie usages of trade in gênerai, or 
of the particular trade to whicb the contract relates. 1 Pritch. 
Adm. Dig. p. 473, § 37. To ascertain such. intention we sliould 
look to tbe wbole contract, and not to a single part of it. 2 Pars. 
Cont. 13. We shonld consider the nature of a bill of lading, and, 
construing the contract conformably to the usage of the partic- 
ular trade, détermine the riglits and obligations of the parties 
to it. Now, a bill of lading is a written acknowledgment, signed 
by the master, that he has received the goods therein described 
from the shippers, to be transported on the terms therein expressed. 
It is a receipt for the quantity of goods shipped, and a promise to 
transport and deliver them as therein stipulated. The Delaware, 
14 Wall. 579. Can it be justly or reasonably claimed that the 
parties to this contract intended by the charter-party provision, 
"The master shall sign bills of lading as presented," that he should 
give a written acknowledgment that he had received lumber on 
board of his ship for transportation wliich he had not in fact re- 
ceived? Can such claim be made in the face of that clause of 
the charter party which provides that bills of lading are to be 
binding upon the master and owners as proof of the quantity de- 
livered to the ship? For the bills are not to be mère prima facie 
évidence, subject to be rebutted by the master in case of dispute; 
not merely the médium by which the quantity delivered to the ship 
is to be prima facie established, — but they are to be conclusive év- 
idence against master and owners as to the quantity received. 
Such a construction of the charter party as would compel the master 
to sign erroneous biUs of lading is illiberal, unreasonable, and un- 
just, and one not, in my opinion, agreeable to the real intention of 
the parties. I tliink the true construction is that the master shall 
sign ail true bills of lading correct as to the récital of facts there- 
in as presented. If he signs bills of lading at ail, he must sign 
them as presented, without any indorsement impairing their value 
or negotiability. If they are not true, — not correct in point of 
fact, — he should refuse to sign them. He does so, however, sub- 
ject to liability for wrongful refusai. The master's refusai to 
Bign the bills of lading as presented was no breach of the charter 
party if the quantity of lumber specified therein had not been 
received by hini. But he took the responsibility and risk of such 
refusai; and if, as a matter of fact, that quantity had been re- 
ceived, his refusai to sign the bills of lading, however honest he 
may hâve been in it, was a wrongful refusai, and gave a right to 
the shippers to recover damages, if any could be shown; or, if the 
ship had sailed away without giving any bills of lading, it would 
hâve been liable to a suit for conversion. It makes no différ- 
ence, so far as the shippers' right of action is concerned, whether 
the master refused to sign any bills at ail or signed them, under 
the libelant's protest, with an indorsement which impaired their 
negotiability or value. 

This brings us to the question whether the quantity of lumber 
specified in the bills of lading presented by the shippers was 
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actually received by the ship. The burden is on tlie libelants to 
sbow this. In tlie state of the i>roof on the snbject I am miable to 
say that they hâve done so. From the testimony of libelants' 
witness Chandler it appears that he loaded 28 cars with lumber 
for them at a mill some 60 miles from Mobile, and whither they 
were brought. A copy of the spécifications made by him is in év- 
idence, and which spécifications show an aggregate of 27,234 
pièces. Pradoss, aiiothtir witness for libelants, testifled that he 
loaded 2 cars for the "Tougoy," aiid they aggi'C'gated 3,371 pièces; 
making a total as loaded at said uiill of 30,G()5 pièces. Neithei' of 
thèse witnesses had any pereonal knowledge that the lumbev they 
put on the cars at the mill was actually received by the ship. The 
mate of the ship is the only witness who testiâes positively to 
the number of cars bringing lumber to the ship, and he gives the 
number of each car, and the number of i)i(>ces of lumber which 
he received on board the ship from each car. The number of 
pièces of lumber he claiuis to hâve received is 27,911. His tes- 
timony shows 2(j cars corresponding in their numbers with num- 
bers found in Chandler's spécifications, and 4 cara with numbers 
that do not coiTespond with any of said specifleations. Two of 
the last cars, I take it, were those loaded by Pradoss. But Chan- 
dler's spécifications give the number of one car that does not ap- 
pear from the master's testimony to hâve been received at the 
ship. There is no direct évidence accounting for this car, and I 
cannot find that it ever reached the vessel. The shippers were 
loading other vessels with lumber at the same time in the port of 
Mobile. The number of pièces of lumber claimed by the bill of 
lading to hâve been delivered to the ship "Tongoy," and for whicli 
the master was requested to receipt, is 29,()8G. The number claimed 
to hâve been loaded on the cars at the mill, and shipped to Mobile 
for her, is 30,()05, nearly 1,000 pièces more than shown by the bill 
of lading, and the number claimed by the ship to hâve been received 
is 27,911 pièces, or 1,775 pièces less than shown by the bill of lading. 
In this condition of the évidence I am unable to flnd what the truth 
ist I must therefore hold that the libelants liave failed to diseharge 
the bui'den resting on them to show, at least by a prépondérance 
of évidence, that the vessel did receive as her cargo 29,686 pièces 
of deals and boards, as they hâve averred in their libel. The libel- 
ants hâve not made a case wliich entitles them to damages, if any 
had been shown. The libel must be dismissed ; and it is so ordered. 



THE CYPRUS. 

KEILEY V. THE CYrilUS. 

Pistriot Court, S. D. New York. March 29, 189.3.) 

SiiipriNG— Peksosal Injuries — Defectivb Applianobs — Contkibutory Nég- 
ligence. 

A vessel is liable for malntalning defective and unsafe appllances, but an 
employé who kuevv of suoli defect, but failed to use additional care, is not 
entitled to fuU damages in case of injury. 
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In Admiralty. Libel by William S. Keiley, as guardian, etc., 
against the steamship Cyprus, for personal injuries. Decree for 
libelant. 

Llbelant, a boy of 16, was employed on board the steamsliip Cyprus by 
a boiler oleaner who was cleaniiiK the steamer's engines under contract. The 
entratice to the boiler room was by means of an iron ladder, leading nito the 
stoke hole. The ladder was bolted fast at the bottoin on eaoh side, and was 
deslgned to be fastened at the top to the deck on each sido, but the évi- 
dence tended to show that the tastenlngs at the top on one side wero not in 
place. The sidcs of the ladder wcre ilat, iron plates, and, instead of single 
large mngs for steps, two iron rods, about an inch apai-t, wero riveted in for 
each step. Libelant testifli'd that the want of a fastening on one side of the 
ladder, at the torp, cansed it to sway under his weiglit as he Avas asccnding it, 
in conséquence of which he lost lus foothold, and fell into the stoko hole. 
Libelant had been up and doA\ai the ladder sevoral times previously on that 
day, and was awaro that it was shaky, and insecurely fastened on one side, 
at the top. 

William B. Tullis, for libelant. 
Convers & Kirlin, for claimants. 

BEO'WTv', District Judge. The eTidence leaves no donbt that the 
ladder in the présent case was in a defective and nnsafe condi- 
tion through the absence of the usual fastening at the to}) on the 
right-hand side. The ship is responsible for tliis defect. The A. 
Heaton, 43 Fed. Eep. 592; The France, 53 Fed. Eep. 843. The 
libelant must, however, hâve had previous knowledge of the un- 
steadiness of the ladder from his previous use of it. He must 
hâve gone up and down the same ladder that day at least three 
times before. Tlie witnesses show that its condition in the morn- 
ing was the same. Notwithstanding the defect, I hâve no doubt 
that he could hâve gone up without falling, as he and others had 
already doue, had he used the additional care which proper cau- 
tion would show to be necessary. lioth are, therefore, chargeable 
with fault. As the libelant has praotically fully recovered, and 
is not entitled to his ftdl damages by reason of his own contrib- 
utory neglicrence. (The Max MoitIs, 137 IJ. S. 1, 11 Rup. Ct. Eep. 
29,) I award him |3()0, with costs. A decree may be entered accord- 
inglj^ 



THE peusian moxarch. 

BRIODY v. THE PERSIAN MONARCH. 

(Circuit Court of Appeals, Second Circuit. April 18, 189,3.) 

Shipping— In,tukie8 to STBVEnoM: — Fp.iii.ow Skkvakts. 

Plalntlff, a foreman stevedore, was reqiiestcd by a fellow stevedore to 
pass a derrick fall rope, in plaintiit's charge, with which to haul a lighter 
alongside the ship on which they were at work. The derrick was unsuited 
to this purpose. and the rope broke, causing an injury to plaintifC, who was 
looking on. There were suitable appliances at hand for hanling the lighter 
alongside, in the use of which plalntlfC and his fellows were skUled. The 
stevedores were not direoted by the ofBc«rs to use the derrick on this 
occasion, but they had been in the habit of using it, without objection 
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ftxMn the offlcers. Beld, that plalntlff was Injured ty the négligence of 
his fellow servant, and was not entitled to rénover. 49 Fed. Rep. 669, 
reversed. 

Appeal from the District Court of tlie United States for the East- 
ern District of New York. 

In Admiralty. Libel hj Briody against the steamship Persian 
Monarch for personal injuries. There was a decree for libelant, 
(49 Fed. Eep. 669,) and the libelee appealed. Keversed. 

James Thomson, for appellant. 
Wm. Allan, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. The libelant was one of a number of 
stevedores employed by the corporation owning the steamship in 
loading and unloading its vessels. He was injured in conséquence 
of the breaking of a guy rope, one of the appliances of a derrick 
provided for the purpose of loading cargo into, and unloading it 
from, the hold of the steamship. He was foreman of the gang at 
an after hatch where cargo was being discharged, his spécial 
duty being to attend the fall rope of the derrick at that liatch. 
Cargo was being taken on board at some of the other hatches, and 
the stevedores at one of those hatches concluded to use tlie derriclî 
to haul a lighter alongside which was lying by ready to deliver 
cargo. Their foreman asked the libelant to pass Mm the fall rope 
of the derrick, and the libelant did so. It was fastened to the 
lighter, which was large and heavy, and in the attempt to haul 
the lighter against the tide, and while the libelant was looking on,, 
the guy rope of the derrick broke, and the boom struck libelant 
in the chest. The steamship was provided with proper ropes and 
appliances to be used in case it became désirable to haul lighters 
alongside, but the derrick was not adapted or designed for such 
a use; and this was well understood by the stevedores, including 
the libelant, who was an experienced man, and had worked for the 
owner of the steamship for several years. It appears, however, 
that on previous occasions the stevedores, instead of using the ordi- 
nary appliances which were at hand for hauling lighters along- 
side, had used the derrick for the work; and this, on some occasions 
when the oificers of the steamship were présent, and must hâve been 
cognizant of wliat was being done. The guy rope broke because 
the derrick was subjected to the extraordinary strain put upon it 
by attempting to haul the lighter alongside under the existing 
conditions. The case présents the question whether the accident 
was caused by any négligent conduct or breach of duty on the part 
of the employer, or whether it was caused by the négligent act's 
of the libelant's fellow servants, in which he to some extent par- 
ticipated. It was of course obligatory upon the steamship oAvner, 
as employer, to supply and maintain suitable instruments and means 
with which to enable the stevedores to carry on their work, and 
to exercise reasonable diligence to see that such appliances were 
at ail titnes safe for use. It had fulflUed its gênerai duty in that 
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behalf; it had furnished ail th.e requisite appliances for the various 
incidents of the ser\'ice to be performed by the stevedores; and it 
is not asserted that any of thèse appliances were defective or un- 
safe for their appropriate uses. It was under no obligation of 
especial supervision, because the stevedores were experienced men, 
who knew which appliances to sélect, and how to use them. It was 
no part of its obligation as an employer to furnish a derrick which 
would be strong enough in ail its parts for the hauling of vessels, 
or safe in any respect for an illegitimate use. If it was remisa 
in any sensé it was because the stevedores had been permitted, more 
or less frequently, to put the derrick to a use for which they knew 
it was not intended. If the stevedores had been forbidden by régu- 
lations, or explicitly cautioned, not to use it except for the loading 
or unloading of cargo, they would hâve been no better informed than 
they were when their employer had placed at their disposition for 
the safe performance of their duties the various appliances, each 
adapted to its appropriate use, and known to them to be intended 
for that use. We know of no principle which imputes négligence 
to an employer, under such circumstances, merely because he per- 
mits his worlunen to relax his régulations, or disregard his gênerai 
instructions or advice, when they choose to do so for their own 
convenience, and with knowledge of the risk. It would be un- 
reasonable and unjust to shift upon the employer the conséquences 
of a risk to which he has not exposed his workmen, but which they 
hâve voluntarily and unnecessarily taken upon themselves for their 
own ease or whim. The case is very similar in principle to that 
of Grrifiiths v. Gidlow, 3 Hurl. & IST. 648. In that case a workman 
employed with others in sinking a pit, while at the bottom of the 
pit, was injured by the fall of a tub of water. In a suit against 
the employer for négligence, the évidence was that the tackle was 
imperfect, not being pulled with a safe hook, and that a jiddy should 
hâve been used. A jiddy had been provided by the employer, who 
was at the work several times each day, but he had been informed 
by the plaintiff that the workmen were not using it. The court 
held, among other propositions, that, assuming the accident to hâve 
arisen from the neglect to use the jiddy, the employer, having pro- 
vided a proper apparatus, was not liable for the neglect of the plain- 
tiff's fellow workmen in omitting the use of it. 

The libelant participated in the illegitimate use of the derrick, 
not Tery actively, but suiHciently to identify himself as an actor 
in the transaction. Like the other stevedores, therefore, he assumed 
the risk of its being so used. If the derrick had been used by the 
order of any of the oiScers of the steamship, or of any one not a 
fellow servant of the libelant, but in authority over him, différent 
considérations would be suggested. As it is, he has no cause of 
action against the steamship owner, and his libel should hâve been 
dismissed by the court below. The decree is reversed, and the 
cause remitted to the district court, with instructions to dismiss 
the libel, with the costs of that court and of this appeaL 
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THE MARTIN KALBFLEISOH. 

PBNDLBTON et al. v. THE MARTIN KALBFLEISOH et aL 

(Circuit Court of Appeals, Second Circuit. April 18, 1893.) 

TowAGB — Nkoligkncb — Impkoper Pilotage— Who Liablb. 

C. cliartered a schooner to take on cargo, wlthout guarantying any depth 
of water, nor agreeing to put a pilot on board to carry her out to sea, nor 
reservlng any c-ontrol over ttie vessel. The master of the schooner om- 
ployed a tug to take her out to sea, and, upou the request of G. or hls 
agent, a pllot was put on the tug. Tlie schooner was stranded on a bar, 
and lost, for want of proper pilotage. Hdd, that the pUot was the servant 
of the tug, and not of C, and that 0. could not be held hable because the 
pUot was employed upon his insistence or request, or because the pllot 
was the captaln of a boat m the employ of 0. 

Appeal from the District Court of tlie United States for tlie East- 
em District of New York. 

In Admiralty. Libel by Winfred S. Pendleton and otliers 
against tlie steam propeller Martin Kalbtleiscli and B. Frank Coe, 
respondents. The libel was dismissed below without an opinion, 
and libelants appeal. Reversed. 

W. W. Groodricli, for appellants. 
H. D. Hotchkiss, for appellee Coe. 
J. F. Mosher, for appellee Kalbfleisch. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. TMs suit was brought to recover for the total 
loss of the schooner Stella N. Kenyon, wliich ran on a quieksand 
bar while being towed on a hawser from Barren island, througli 
Rockaway inlet, on December 10, 1890. The schooner had been 
chartered by respondent Coe to load a cargo of fertilizers at Barren 
island to a depth of 14 feet, for a voyage to Savannah. The char- 
terers did not guaranty an.y depth of water, nor agrée to put a pilot 
aboard the scliooner to pilot her to sea, nor reserve any control 
whatever over the movements or navigation of the libelants' vessel. 
Having completed his loading, the master of the schooner employed 
the steam propeller Martin Kalbfleisch to tow her to sea. There- 
upon, and before she left, discussion was had between the master 
of the schooner, the master of the tug, and one Fairchild, the agent 
of the respondent Coe, as to the propriety of her undertaking to 
cross the bar which lay between Barren island and deep water with- 
out the aid of an additional pilot. As the resuit of such discussion, 
one George Rohde was sent aboard the Kalbfleisch, took the wheel, 
and undertook the piloting over the bar. Rohde was a licensed 
pilot, and, so far as appears, a compétent one. He was in Coe's 
employment at Barren island as captain of a small boat running 
betweeu that place and Canarsie. The witnesses who testify to 
the discussion which led to the employment of Rohde do not entirely 
agrée in their statements. For the schooner it is contended that 
Coe "insisted upon putting the pilot on board," and that there- 
fore, as the loss occurred while under Rohde's piloting, and as 
Rohde was Coe's servant, Coe is liable. 
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TJpon this branch. of the case we are unable to assent to the libel- 
ants' proposition. Coe had no power of control of the schooner; 
no right or authority in any way to interfère with lier movements. 
However strenuously he may hâve urged the employment of an ad- 
ditional pilot, the acceptance of such pilot was in the end wlioUy 
the act either of the schooner's niaster or the tug's, and, when em- 
ployed, Eohde beeame the servant of the vessel, engagea solely in 
the transaction of her business, and not at ail in the transaction 
of the business of respondent Coe. The circurnstance that Rohde 
was in the gênerai employment of Coe makes no différence. Touch- 
ing the business in liand, he was the servant: of his immédiate em- 
ployer. Tliere is no question of bailment in the case. The 
schooner remained in the possession and under the control of her 
own master. Her management and navigation were at no time 
committed to the respondent Coe, and he exercised no authority 
over her. Nor is Coe responsible for any carelessness or négligence 
of Eohde as pilot of the tug, on any theory that the tug accepted 
his services because of Coe's insistence. He had no control over 
the tug; no authority to sélect its servants. Tlie ac(-eptance of 
Eohde as pilot, and the turning over of the wlieel to him, were in 
the end the voluntary acts of the master of the tug, however much 
the latter may hâve objected, (u' Coe insisted. Altliough, in the 
gênerai employment of Coe, Eohde, when he undertook to pilot the 
tug upon the procurement or with the assent of her master, who 
alone had the right to so eniploy him, was engaged in an independ- 
ent service, over which Coe had no control. For his négligence 
of that service the particular employer whose business he was en- 
gaged in, and not the gênerai emi)loyer, who had no concern with 
it, would be responsible. Ile was the servant of the tug, and could 
not be at the sanie time, and in the samo, business, the S(;rvant of 
both. The law does not recognize a several liability in two prin- 
cipal s. We are iinable to find any principle of law on which to 
hold the respondent Coe liaTale. 

The Kalbfîeisch, by her con tract to tow the schooner into deep 
water, assumed liability for any carelessness or négligence of those 
employed by herself to do the work. The employment of Eohde 
as pilot was in the end the act of the master of the tug. He was 
under no obligation to employ Eohde, nor to yield up his wheel 
to him, even though by so doing he would please the master of 
the schooner. The évidence does not make out a case such as 
those cited upon the argument, where the pilot of the tow directs 
the movements of both vessels, (the tug merely furnishing the mo- 
tive power,) and remains under the control of the master of the 
tow, who can displace him from the wheel sliould his incompetency 
be demonstrated. The testimony strongly indicates that the ac- 
cident happened because a buoy intended to indicate deep water 
had shifted its position, and at the time marked the shoalest part 
of the bar. Such shifting was apparently unknown to Eohde, but 
was known to those on the Kalbfleisch, which had) touched bottom 
at the same place, with another tow, a few days before. But, how- 
ever that may be, it is averred in the libel, and admitted by the an- 
v.5oF.no.2— 22 
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swer of the Kalbfleiscli, that "the grounding of th.e schooner was 
occasioned * * * by the négligence and carelessness of Bohde;" 
and, as lie was the servant of the tug, she must respond for the 
conséquent damage. 

The decree of the district court is reversed, and the case re- 
manded to said court, with instructions to dismiss the libel as to 
Coe, and to decree in favor of the libelants against the Kalbfleisch 
for damages. Costs to the libelants against the Kalbfleisch in both 
coiu-ts, and costs of both courts to Goe as against the libelants. 



THE WIOMA. 

BABBOUR T. THE AVIOMA et al. 

(Circuit Court of Appoals, Second Circuit. April 18, 1893.) 

CoiiLisiON — Bdkden of Pboop— Evidbîjce. 

As the burden, in a collision case, is on the libelant to show that his 
adveraary was in fault, the libel is properly dismissed when the court is 
convinced that the stories told by the principal witnesses on each side are 
both intentionaUy false. 

Appeal from the District Com't of the United States for the 
Eastem District of New York. 

In Admiralty. Libel by William C. Barbour against the tug- 
boat Wioma and others for collision with the schooner Sarah Pot- 
ter. The libel was dismissed, and the libelant appealed. Af- 
ilrmed. 

W. W. Goodrich, for appellant. 
H. Putnam, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. About 7 P. M. of October 3, 1889, a 
collision occurred, in the vicinity of Hart's island, between the 
schooner Sarah Potter, bound through Long Island sound from 
Perth Amboy, N. J., with a cargo of coal to Portsmouth, N. H., and 
two scows in tow of the tug Wioma, bound into the port of New 
York from Glenwood, L. I. The weather was clear, the tide strong 
ebb, setting to the eastward, and the wind a stiff breeze from S. S. 
W. The tug had two heavily loaded sand scows, towing on a 
hawser of about thirty fathoms to the flrst scow, and about six 
feet from the flrst scow to the second. The lights on both vessels 
were burning brightly. The schooner struck the head scow a 
glancing blow, and then came into collision with the starboard 
corner of the second scow, striking it with her own stem and port 
bow. The schooner sank. Contending that the collision happened 
solely through the négligence of the tug, the owners of the schooner 
flled their libel, setting out the facts as they understood them to be. 
Issue was joined by the flling of an answer. The burden of estab- 
lishing the aflrmative of the issues thus joined is, of course, with the 
libelant. He failed to satisfy the district judge of the truth of 
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Ms story, and the libel was dismissed, without opinion. Irrespec- 
tive, entirely, of the conclusion reached by the district judge, the 
libelant has equally failed to sustain the burden of proof in this 
court. 

The évidence is extremely conilicting on ail material points. 
The theory of the libelant is that the schooner, sailing on a course 
N. E. i; E. had reached a point southeast of Hart's island, about 
the middle of the channel, when, at the distance of about three 
quarters of a mile, she sighted the red light of the tugboat about 
half a point on her port bow; that the vessels proceeded on their 
respective courses till they were about 200 yards apart, when the 
tugboat changed her course to port so as to cross the schooner's 
bow, at the same time blowing a long whistle and two or three 
short blasts; that those on the schooner imuiedlately put their 
helm hard astarboard, and let the spanker sheet run off, for the 
purpose of avoiding the collision. The mancuver was unsuccessful, 
for, though the tug crossed the schooner's bows, (with a niargin 
of 100 feet or less,) her tow was brought across the schooner's 
course, even as changed two points to port by her hard astarboard 
helm, in such a way that the schooner struck nearly head on upon 
the bow of the second barge. Had both vessels kept their course, 
the libelant contends they would hâve passed eacli other port to 
port, two or three hundred yards apart. 

The navigators of the tugboat insisted that they sighted the 
Potter a mile and a half or two miles away, showing her green 
light on the tug's starboard bow. There was no change in her ap- 
pearance as they came near her, her green light still bearing on 
the starboard bow. The tug's wheel was kept astarboard, and 
when about a quarter of a mile apart her master gave a signal 
and several whistles to attract the schooner's attention. Had the 
schooner kept her course, there would hâve been no collision, but, 
instead of keeping on her course, she sxiddenly luffed up, passed the 
tug, but struck the tow. They testifled that the schooner's red 
light was not seen until she came abreast of the tug. 

Upon a careful examination of the record we find it impossible to 
escape the conviction that the narrative given by the pi-incipal wit- 
nesses called for the libelant is not in accordance with the facts, 
and that it was intentionally misstated in order to give support to 
the proposition that, when they sighted the tug and tow, the re- 
spective positions and headings of the vessels was such as would 
harmonize with the theory that the collision happened by reason 
of an abrupt change of course by the tug. We are equally satisfled 
that the story told by the principal witnesses from the tug as to the 
lights seen on the schooner and their bearing from the tug before 
collision was false, and intentionally so, and it might be that, were 
the claimant the moving party, we should feel constrained to hold 
that he had failed to show fault on the part of his adversary by 
sufficient crédible proof to warrant a flnding in his favor. Cer- 
tainly, the libelant has failed to produce sufficient proof to warrant 
a finding in his favor. Under thèse circumstances it would seem 
sufadent to say that the case must rest where it is left when the 
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party who bas undertaken to prove some fault in navigation lias 
failed to do so by crédible évidence. We may say, however, that 
from ail tlie évidence, fortifled by tlie inlierent probabilities of tlie 
case, we are satisfled tliat the tug and tow, at tlie tiiiie tbe vessels 
sighted each otlier, had the Stepping Stones and Fort Scbuyler 
lights in range. Tliat being so, botli vessels were to the eastward 
of the courses on which libelant puts tliem; and as we are further 
satisfled that they sighted each other end on, or nearly so, it is 
extremely dilïicult to see how the collision could hâve happened 
as the libelant contends, even if liis évidence as to the subséquent 
movements of both vessels were more satisfactory tlian it is. 
The decree of the district court is afflrnied, with costs. 



THE EXPRESS. 
THE A. P. SKIDMORE. 

POWEI/rON BARGE Où. y. THE EXPRESS AND THE A. P. SKID- 

MORB.i 

(District Court, S. D. New York. Mardi 30, 1893.y 

Collision— East River— Towing Lioiits—Lookout— Excessive Speed. 

ïlie steaiiiboat E., going up the East river by iiiglit, in the vicinity of 
Broolîlyn bridge, at a speed of S) or 10 Imots, overtoolv a tug wltli a towj 
and collided with, and sanlv, libelunt's barge, on the starboard sido of the 
tug. Her défense was that tlie tug was not showing proper towing 
lights, and that the barge also liad no liglit. ilclA, on conflictlug évidence, 
that the tug and tow were oxliihiting the proper vertical towage lights, 
and that the collision was caused by the lack of a sufflcient and compétent 
lookout on the deck of the E., and by the fact that her master. and Quarter- 
master were preoccupied by the duties of navigation and the attention 
giveu to other vessels, — her speed in excess of the statutory rate also pos- 
sibly contributing to the collision; that the steaniboat, therefore, was sole- 
ly liable for the collision. 

In Admiralty. Libel by the Powelton Barge Company against 
the steamboat Express and the steam tug Abram P. Skidmore for 
collision. Decree against the Express. 

Hyland & Zabriskie, for libelants. 
Page & Taft, for the Express. 
Cai"penter & Mosher, for the Skidmore. 

BKOWN, District Judge. At a little after 8 o'clock in the even- 
ing of December 24, 1893, the libelants' barge Emma, while in tow of 
the tug Skidmore, on her starboard side, and going up the East 
river, at the commencement of the flood, was overtaken by the 
steamboat Express, laden witli some 19 cars, near mid river, and 
only a short distance above the Brooklyn bridge. Neither the Skid- 
more nor the tow was seen by the Express imtil she had approacliod 
them within one or two hundred yards, when they were perceived 

'Reported by E. G. Benedict, Esq., of the New York bar. 
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nearly directly aliead. The Express was going sonie nine or ten 
knots an liour; lier wheel was put hard ajiort and her engines re- 
versed; but lier port bow struck the starboard corner of tlie Enima's 
stern and the guard of the Express overran and crashed into the 
Enima's house, so tliat she sank witli lier cargo in about 20 minutes. 
The above libel was flled to recover the damages. 

The question turns whoUy upon the liglits exhibited by the Skid- 
more and her tow. The captain, the quartermaster, and a man for- 
ward on the deck o( the Express ail testify tliat the Skidmore before 
collision exhibited only one white pôle light, instead of the two 
white vertical lights required by the inspector's rules for tugs liaving 
tows. Tliey also testify that the single white light, which they did 
see, was dim and was seen as soon as it was visible, and that it could 
not be perceived more thaii the distance abovc; nanied, i. e. from one 
to two hundred yards ; whereas a proper light, even in that position 
by the bridge, notwithstanding the electric lights, should be visible 
at a distance of a mile. The same witnesses also testify that no 
light was visible on the Emma, which was on the starboard side of 
the Skidmore; nor on the Jackson, which was alongside on her 
port side. Both the captains of thèse boats, however, testify most 
positively that they each had a white staff light from 20 to 35 feet 
above the water, and that each was burning brightly. And the 
witnesses for the Hkidmore also testify that at différent times, 
namely, on the start frcni Jersey City, when off the Battery, and 
when near the bridge, the usual two vertical lights, properly set, 
were burning brightly on the Sliidniore, although the lower of the 
two lights was put ont by the shock of the collision. 

Taking ail the circumstances into account, I tliink the testimony 
in belialf of the Skidraore and lier tows must prevail. The attention 
of the master of the Express was evidently occupied to some extent 
with the two other tugs and tows that were coining down from 
above the bridge just before the collision, a litth; on liis port hand, 
as well as by a ferryboat coming down near the Brooklyn bridge on 
his starboard hand. He signaled, as lie says, to tliose tows, and 
got an answer of one whistle which served for both. But he did 
not hear, or did not notice, three similar signais given by the Skid- 
more to the same tugs, though those signais must hâve been given 
at about the same time; nor does he seem to hâve noticed the 
two separate whistles of those tugs. 

The lookout on the deck of the Express was plainly not properly 
performing the duties of a lookout. The évidence leaves no doubt 
that tliere were at least four différent craft ahead of the Express, 
and he did not report one of them. He did not understand it to be 
his duty to do so. Having no duty to report, there could be little, 
if any, sensé of duty to observe, other vessels; and hence little 
weight can be given to his testimony in that regard. The signais 
testified to as given by the Express, were not given until the forward 
one of the two tows coming down was within three or four hundred 
yards; and yet the testimony of the Express is that their lights 
could hâve been seen under the bridge at the distance of a mile. 
On the whole, the évidence on the part of the Skidmore and her two 
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tows is so explicit tliat I am not warranted in discrediting their 
statements. It is in thé highest degree improbable tkat three out 
of four wMte lights would go out between the Battery and the 
bridge. I am inclined to think that the glare of the bridge 
electric lights had something to do with the nonobservance of 
the lights of the tug and tow, (The A. Demerest, 25 Ped. Rep. 921,) 
and that the collision arose from the lack of a sufiQcient and com- 
pétent lookout on deck, and from the fact that the master and 
quartermaster in the pUot house were preoccupied with the duties 
of navigation and the attention given to other vessels, which is con- 
flrmed by the failure to notice the Skidmore's three whistles. 

I think the lower of the two vertical lights on the Skidmore was 
put out by the shock of collision, and that they were of the usual 
brightness, though doubtless dim compared with the electric lights 
of the bridge, or of the Express. The Express rubbed along 
the stem of the Skidmore, which projected some 25 feet behlnd 
lier tows. But this is not, perhaps, material ; because even a single 
red light, properly buming, was suflûcient warning to the Express, 
as an overtaking vessel, not to go so near as to run into the Emma, 
whether the latter had a light, also, or not. The statute forbids 
passing nearer than 20 yards; and also forbids a speed of more than 
8 miles an hour between the Battery and Corlear's Hook, (Consoli- 
dation Act, 1882, § 757;) and those are but reasonable précautions, 
especially at night, Had she been going at the rate of only 8 
miles, she might possibly hâve avoided collision. I do not find the 
Skidmore in fault. Decree dismissing the libel as to the latter, 
and awarding damages against the Express. 



THE TEERLESS. 

BYBRS et al. r. THE PEEiRLESS. 

(ClroTiit Court of Appeals, Second Cirooit. April 18, 1803.) 

Collision — Hell Gâte— East Ohannel — Siqnals — Ritle 19. 

A tug with two small scliooners in tow on a hawser was going up tlie 
east ohannel of Hell Gâte with tlie first of tlie flood tide, and was about in 
tlie middle of the ohannel. A steam yacht, bound west, took the east 
channel to a/old meeting two salling vessels directly in front of her. On 
seelng the tug the yacht gave ona whlstle, and ported her hehn. The tug 
Immediately responded with one whistle, but did not alter her wheel. As 
soon as the yacht saw that the tug did not change lier course, she reversed, 
but too la te to avoid the tug, which was sunk. Held, that the yacht had 
the right to take the east channel, and her navigation was without fault; 
that the cause of the collision was the failure of the tug to alter her course 
in accordance with the whistle, whloh there was nothing to prevent her 
from doing, ijnd she was consequently solely llable for the coUlsion. 48 
Fed. Rep. 844, afflrmed. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

In Admtralty. Suit to recover damages caused by collision. The 
court below dismissed the libel. See 48 Fed. Eep. 844, where the 
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case will be found stated in full in the opinion of BEOWN, dis- 
trict judge. AiFirmed. 

J. F. Moslier, for appellants. 
Harrington Putnam, for appellee. 

Before WALLAOE, LACOMBE, and SHIPMAN", Circuit Judges. 

PER CURIAM. We agrée with. the opinion of Judge BROWIST, 
wlio decided tliis cause in tlie court below. 48 Fed. Rep. 844. The 
decree is afflrmed, with costs of the appeal. 



THE MARY AUGUSTA. 

LOW V. THE MARY AUGUSTA. 

HIGGINS et al. v. I.OW et al. 

(District Court, D. Cannectlcut. April 17, 1893.) 

1. CoLmsioTT — Sailing Vessbls — RiGHT op Way. 

Tlie scllooner A. was sailing free before the wind at niglit, on a course 
about E. by S., whUe tUe sohooner T. was sailing olosehauled upon her 
port tack on a course about W. % N. Eacli vessel kept lier course until 
tbey were close togetber, when tlie A. put her lielm up and kept ofE. The 
T. did the same almost immediately. Then the A. put her helm hard 
down and struck the T. on her port quarter. Ilcld, that the A. was in 
fault, being bound to keep ont of the way, and that the T.'s change of 
course, if an error, was an error In extremis. 

S. Same— Credibilitt op Witnesses. 

The principal défense of the A. was the absence of a red. light on the T., 
to establish which the évidence of the captain of the A. and one of his 
seamen that Ihey did not see the Ught was offered, and the testimony of 
a seaman on the T. that, after the collision occurred, the captain of the 
T. said to hira and his fellow seamen, "Boys, we musn't aUow but what 
thèse lights were buming aU right." This testimony was contradicted by 
the captain, lookout, steward, and mate of the T., and the wheelsmanof the 
A., and there were circumstances to discrédit the testimony of the T. sea- 
man. The captain and seaman of the A. admitted that they did not 
look, after the collision, to see if lights were buming on the T. Held, that 
the évidence was insufficient to show a want of a red light on the T. 

:3. Same. 

The asserticin of the captain of the A. that the T., though sailing close- 
hauled, having the right of way, and bound to hold her course, swmig 
seven or eight points in twice her length and ran under the bows of the 
A., was so nianifestly improbable and impossible as to discrédit his whole 
testmiony. 

In Admiralty. Libel by Warren Low against the schooner Mary 
Augusta, her tackle, etc., and cross libel by Joseph M. Higgins 
and another against Warren Low. Decree for libelant, Warren 
Low. 

Walter C. Noyés and Frank B. Brandegee, for libelant. 
Samuel Park and Edward S. Dodge, for claimants and cross libel- 
ants. 

TOWNSEND, District Judge. On June 24, 1892, at 11 o'clock 
at night, near Race rock iu Long Island sound, the schooner Mary 
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Augusta was sailing free before the wind on a course of about E. 
by S., and the schooner Artemas Tirrell was sailing closeliaiiled 
upon her port taclc on a course of about W. i N. It was a good 
night for seeing liglits. Tlie wind was between S. S. W. and S. W. 
by S. Both vessels were heavily loaded. Eacli vessel kept lier 
course until they were close together, when the master of the 
Mary Augusta put her helm up, and kept off. The master of the 
Tirrell almost immediately did the same. Then the master of the 
Mary Augusta put her helm hard down, and struck the Tirrell on 
her port quarter near the stem. Eoth vessels were damaged; the 
Tirrell soon tilled and sank; the Mary Augusta put into New London 
harbor. 

Under the circumstances stated above, the Mary Augusta would 
clearly be alone liable. Slie had the wind free, and was bound 
to keep out of the way of the Tirrell. The master of the Tirrell 
kept his course, as he had a right to do, until just as the Augusta 
was about to strike Mm. Then he used his best judgment, and, 
by putting his wheel hard up, tried to ease the blow. The pré- 
pondérance of évidence shows that the collision foUowed so quickly 
that the Tirrell's course was not materially changed. The change, 
if any, did not contribute to the collision or increase the damage. 
Even if it was an error of judgment it was committed in extremis, 
and, in the absence of other qualifving conditions, was not a fault. 
Bentley v. Oovne, 4 Wall. 509; The Havilah, 33 Fed. Eep. 875; Id., 
50 Fed. Eep. 333, 1 0. C. A. 519; The E. A. Packer, 49 Fed. Eep. 98. 

Counsel for claimants and cross libelants did not press this claim 
except as incidentally bearing upon the main défense, — the absence 
of proper lights on the Tirrell. It is strenuously maintained that 
on the night in question, althougli it was a good night for seeing 
lights, and the master of the Augusta was forward, loolcing for 
lights, and saw the Tirrell wlien a quarter of a mile off, no lights 
were visible on her. And, in support of the testimony of the wit- 
nesses on the Mary Augusta to this eiïect, the claimants introduced 
the déposition, taken after the close of the hearing in court, of one 
Weaver, one of the seanien on the Tirrell, who swore positively 
that immediately after the collision he went forward and examined 
the red light, and found it burning so dimly that he could just see 
a very small blaze with his face close to the glass by climbing up 
in the rigging; that thereafter the cook, under orders of the mate, 
took it down, cleaned it, and replaced it; that it had go ne out on 
his watch two or three times before; that when they got into the 
wharf that night the captain said to the mate and him, "Boys, we 
mustn't allow but what thèse lights were burning ail right," and 
that he replied he was not going to perjure himself for him or any- 
body else. He further testifled that, when he went out with the 
rest to look after the schooner the following morning, the captain 
told him to take the light out of the rigging, and that he then 
looked at the light and saw it was not burning. If the story of 
this witness is to be believed, it not onh' discrédits the testimony 
of the other witnesses on board of the Tirrell, but it destroys the 
effect of the testimony of the disinterested witnesses on the wrecker, 



THE MARY AUGUSTA. 345 

wko testifled that when they went out to the Tirrell the following 
morning her red light was still buriiing brightly. A careful exam- 
ination of the testiiiiony of tlie witness discloses, as bearing upon its 
credibility, the foUowing circimistances : 

First. His testiinonj' that the red light was not visible at the 
time of the collision is contradicted bj the captain, lookout, steward, 
and mate of the Tirrell, and by Hansen, the wheelsman of the Au- 
gusta. His testimony as to the trimming of the lights after the col- 
lision, and that the captain told liini what to swear to aboul lights, 
is denied by the captain. I attach little importance to the fact 
that tliis testimony was not denied by otlier witnesses, as Weaver's 
déposition was taken nnder a stipulation that, as lie \\as to con- 
tradict certain statements of Capt. Low, only (3apt. Low's testimony 
should be introduced in rebuttal. ïïis testimony that the red 
light was not burning the following morning is denied by the cap- 
tain and engineer of the wrecking steamer Scott. I hâve not 
considered the dépositions of other witnesses on tliis point subsé- 
quent to the trial, as, under the stiimlation, I think libelants had 
no right to call any one excejjt Capt. Low to rebut Weaver. 

Second. Certain statements of the witness are so hnprobable as 
to raise a serions question as to their truth. On his cross-exaniina- 
tion Weaver swears that after he left the Tirrell, and before any 
conversation with anyone on board the Augusta, he received a 
letter froni her captain, asking him simply whether he was aboard 
the Tirrell at the time of the collision, to which he replied that lie 
was. He further swears that, having gone from New Londoii 
varions places, he went to New York to ship again, and there. ; 
a shipping office the name of which he did not know, but info 
which he happened to go the day befcu'e giving his déposition, to 
see if there were any sights, and without having intiniated to any- 
one that lie was going there, he met Capt. lîowden, the captain of 
the Augusta; that lie did not talk over his testimony with the 
captain, nor the captain with him, although he came with the cap- 
tain from New York to New London, but simply told him he Avould 
testify if summoned; that he was paid a witness fee the amount 
of which he did not know, and that no one. unless they were niind 
readers, could hâve told, the week before, that he woulil testify as 
to the déclarations of the captain of the TiiTell. On the redirect 
he was shown a letter written by him to a ilr. Joy, one of the 
owners of the Augusta, in which the witness stated liis inability to 
see the light except with his face close to the crlass, but mo'ie no réf- 
érence to the other parts of his testimony heretofore refcrred to. 
And yet, weeks before his déposition was taken, counsel for claim- 
ants had stated that they desired to take tlie depo'^ition of a wit- 
ness who would testify to certain déclarations made by the captain 
of the Tirrell. 

If the testimony of this witness be discredited, there remains, as 
already stated, the testimony of the four witnesses on the Tirrell 
that the lights were burning well, and of Hausen, the wheelsman on 
the Mary Augusta, who adniits that, after the vessels struck, lie 
could see a red light on the port side of the Tirrell, which was 
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buriiing brightly. The master of the wrecking tug who went out 
to the Tirrell the morning after the collision, apparently a compé- 
tent and disinterested witness, testifled that her red light then ap- 
peared to be burning briglitly. His testimony is corroborated by 
that of the engineer of the tug. The captain of the Augusta saw no 
lights, but when he called to the captain of the Tirrell at the time 
of the collision, "Where are your lights?" and the captain of the 
Tirrell replied, "They are up," he did not look to see whether they 
were burning or not. One sailor, who was below on the Augusta, 
swore that he saw no lights on the Tirrell after the collision, but 
admits that he did not look to see whether they were burning. It 
is signiflcant that the mate and cook of the Augusta were not 
called as witnesses. The deck hand on the wrecking tug saw no> 
light burning on the Tirrell the morning after the collision. In 
view of the number, character, and appearance of the witnesses 
who testifled that the lights were burning, and of the character of 
their testimony, as compared with the testimony to the contrary, 
I feel obliged to disregard the testimony of Weaver. I am of the 
opinion that the burden of proof on the part of the Tirrell of com- 
pliance with the statute as to lights has been successfuUy main- 
tained. 

There is much force in the suggestion of counsel for libelants: 
that the question of présence or absence of the red light is not ma- 
terial to the décision of this case. The captain of the Augusta 
testifled that he saw the Tirrell a quarter of a mile off, and was 
then able to tell that she was a schooner sailing by the wind on 
her port tack, and that if the Tirrell had held her course there 
would haTe been no difliculty in his keeping out of her way, and 
there would hâve been no collision ; that it was the Tirrell's change 
of course that caused the collision, and that, therefore, whether she 
had lights burning or not, was not directly the cause of the colli- 
sion. Furthermore, the captain and wheelsinan of the Augusta lo- 
cate the Tirrell as about a point on the Augusta's starboard bow 
when she was at a distance of a quarter of a mile. In that event 
it would be the green light of the Tirrell which would be more 
plainly visible to those on board the Augusta. Now, even Weaver 
testifles that there was never any trouble about the green light, 
and the évidence that it was burning brightly is only negatived 
by the testimony of the captain of the Augusta and the seaman 
who did not look for lights. It may, then, be fairly assumed that 
the green light was burning properly on the Tirrell. The captain 
of the Augusta, having seen the Tirrell at the distance of a quar- 
ter of a mile, and having ascertained her course, was bound to keep 
out of her way. 

In view of tlie irreconcUable conflict of testimony, certain other 
matters bearing upon the question of probabilities demand con- 
sidération. The testimony of the captain of the Augusta as to 
the Tirrell's alleged change of course is as follows: 

"Question. And she began to change her course when you were about three 
shlp's lengths apart? Answer. Yes, sir. Q. As iiearly as you can state It, 
tlie Artemas Tirrell swung scveii points out of her course lu the distance af 
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■& ship's length and a half, did she? A. It takes rather more than a ship's 
length and a half to do it. Q. If you were three lengths apart when you be- 
gan to change, this would be so, would It notî A. Yes; but when we came 
together we were aknost a length aoross her bows. Q. So that would make it 
about two ship's lengths, then? A. Yes." 

And again: 

"Q. And if she had held her course, you would hâve gone out of her way; 
Is that it? A. Yes, sir. Q. And you say that, seeing that, after you had 
changed your course and gone out of her way, she deliberately changed her 
«ourse seyen or elght points and ran under your bows? A. Yes, sir." 

The assertion tliat a vessel sailing closeh.auled, having the riglit 
of way, and bound to hold lier course, swung seven or eight points 
in twice her length, and ran under the bows of a vessel sailing 
free, seems to me so manifestly improbable and impossible as to 
throw discrédit upon the whole testimony of this witness. There 
is a conflict of testimony as to the respective locations of the two 
vessels just prior to the changes of course. The witnesses for the 
Tirrell locate the Augusta about half a point or a point off the Tir- 
reU's port or weather bow. The witnesses for the Augusta locate 
the Tirrell about a half a point to a point off the Augusta's star- 
board or weather bow. It will be observed that the conflict is within 
a narrow compass, a matter of from one to two points. It seems to 
me probable, as is suggested by counsel for claimants, that the two 
vessels must hâve been approaching eaeh other on courses which 
involved the risk of collision. For some reason not satisfactorily 
explained, the Augusta failed to keep out of the way of the Tirrell 
until the collision was inévitable. 

I hâve not discussed the évidence upon the angle of collision, 
because none of the évidence introduced by the libelants is ad- 
missible under the stipulation of counsel heretofore referred to, 
as it was understood by the court, and the single witness intro- 
duced by the claimant on this point was not an expert, and did not 
show sufificient acquaintance with such blows to make his testi- 
mony of much value. Much of the difliculty which I hâve found in 
the décision of this case arises from the misunderstandiug of coun- 
sel after the close of the hearing in court as to the character and 
extent of the évidence to be thereafter taken by déposition. 

Let a decree be entered ia f avor of the libelant, Warren Low. 



THE NORGB. 

NEW YORK DREDGING CO. et al. v. THE NORGB. 

(Circuit Court of Appeals, Second Circuit. April 18, 1893.) 

Collision— Steamek akd Dkedgib— Evidence. 

The N., a steamship in charge of a pilot, entered the main channel of 
New York harbor at a speed of 10 knots an hour, in the daytime, with the 
R. dredge boat on her starboard bow, and the A. dredge beat on her port 
bow, about half a mile away. The A. was on the west side of the channel, 
and there were three or four vessels near her also approacliing the N. 
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The A- liad lier dredgiug signais flying, and was practically a statlonary 
pbject. The N.'s course was set to pass between the A. and the R., and 
when about a quarter of â mile away she slowed up for that purpose, but, 
when witliln 500 feet of tlie A., the latter, supposing that the N. intended 
to pass starboard to starboard, suddenly hoisted her dredges, and changed 
her course so as to move directly across the bows of the N., and was 
stmcli by the N., and instantly sunk. If the A. had maintained position, 
no collision would hâve occurred. Held, that the N. was withoiit fault. 

Appeal from tlie District Court of the United States for the East- 
ern District of New York. 

In Admiralty. Lihel by the New York Dredging Company and 
others against the steamship Norge. The district court dismissed 
the libel without flling any opinion. Libelant appeals. Afflrmed. 

J. F. Mosher, for appellant. 
Harrington Putnam, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PEE CUKIAM. This is an appeal by the libelants from a decree 
of the district court dismissing the libel in a cause of collision; the 
libelants being the owners, charterers, officers, and surviving mem- 
bers of the crew of the steam dredge Advance, which Avas sunk by 
the steamship Norge, August 2, 1890, and became a total loss. 
The collision took place in the main ship channel in the lower bay of 
New York, in broad daylight, when the sea was smooth and the 
weather fine. Judge Benedict, by whom the cause was heard in 
the court below, dismissed the libel without any opinion. We are 
called upon to détermine the merits of a controversy which turns 
whoUy upon the credibility of witnesses, without the benefit of the 
judgment of the trial judge before whom they were examined. We 
hâve given the case presented by the record our best considération, 
and think the f acts of the collision are thèse : 

The Norge, a flrst-class océan steamer, provided with the latest 
steering-gear improvements, was on her way from Stettin with 
passengers and cargo for New York. As she was about to turn 
from the swash channel northerly info the main ship channel, she 
observed the Advance. She entered the main ship channel under 
a port wheel, going at a speed of about 10 knots an lionr, until, 
when about half a mile away from the Adyance, she steadied to pass 
the Advance on a course N. by E. At that time the Advance was 
at work near the middle of the channel. She was heading about 
S. S. E., and had lier dredging signais flying. She was practically 
a stationary object, having her drags on the bottom of the channel, 
and moving with the tide at less tlian a mile an hour. Opposite, 
and a little distance to the eastward from the Advance, Avas the 
steam dredge Keliance, proceeding towards the eastern side of the 
channel. On the westward side of the channel, in the vicinity of 
the Advance, and aj)proaching the Norge, were three or four ves- 
sels. The Norge was in charge of a pilot. He was on the 
bridge, at the wheel, and her master was on the port side of 
the bridge, and her "third offlcer was on the starboard side. 
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Wlien tlie Norge steadied, she had the Advance between one und 
two points on her port bow, and lier course was shaped with. 
a view to pass the Advance port to port, quite near, and between 
lier and the Eeliance. As the Norge approached the Advance, 
and wlien about a quarter of a mile away, the order to stand by 
was given, and her engines were slowed; and at that time there 
was room, which was gradually widening as the Reliance moved to 
the eastward, sufflcient to permit the l^orge to pass safely between 
the two vessels. The proofs show that it is quite cxistomary for 
pilots to take large steamers, while passing dredges like the Ad- 
vance, at work, within a very few feet of them. The Norge main- 
tained her course, and reduced speed until she got within about four 
or flve hundred feet of the Advance, when the latter blew two 
blasts of her steam whistle, and was immediately after seen to be 
moving ahead, and to the port, directly across the bows of the 
Norge. Thereupon the latter immediately reversed, and hard-star- 
boarded her helm, but notwithstanding struck the Advance nearly 
a right-angled blow on the starboard side, near the pilot liouse, and 
sunk her instantly. The master of the Advance, apparently acting 
under the supposition that the Norge was intending to pass the 
Advance starboard to starboard, and seeing that, instead of doing 
so, she was drawing to the port side, thought the Advance would 
be run down, and ordered lier dredging apparatus hoisted, and 
put her ahead at full speed under a starboard helm. This inove- 
ment on the part of the Advance could not hâve been anticipated 
by the Norge. By the time the Advance had got under headway, 
so that those on the Norge could understand her purpose, the ves- 
sels, were so near together that it was impossible for the Norge to 
avoid collision. 

At the time when the Norge steadied on her course to pass the 
dredge, it was her duty, under article 21 of the international régu- 
lations, to keep to the eastward side of the channel; that being on 
lier own starboard side. Under the circumstances, it was entirely 
safe and practicable for her to do so. It was apparently safer for 
her to pass the Advance on the eastward side, and go between lier 
and the Reliance, than to atteinpt to pass on the westwartl side of 
the Advance, where she would be more or less embarrassed by the 
otlier vessels. On the other hand, the Advance, being practically 
at rest, and not immediately under control for maneuvering, had no 
duty to perform, by way of avoiding the Norge, except to main- 
tain her position. The Norge fuMlled her duty; but the Advance, 
by si^'ldenly abandoning her worli, and going ahead full speed as 
the Norge was drawing near, violated hers. 

There is not the slightest reason for attributing the collision to 
the want of a proper lookout, or of projjer d'Uigence in any other re- 
spect, on the part of the Norge. She did not go at an uureasonably 
liigh rate of speed while approaching the Advance. She did main- 
tain vigilant observation of the Advance. There was no reason 
Avhy she sliould not hâve passed the Advance safely jjort to port. 
If the Advance had not left lier own position, and there was no 
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conceivable reason for any such change of course as îs attributed 
to her by tlie witnesses for the Advance. Tlie improbability that 
tbe Advance would hâve left her position, and run into the jaws of 
destruction, wlthout good reason, is counterbalanced by the im- 
probability that the Norge would hâve unnecessarily changed a 
course deliberately and prudently selected. 

It is proper to say that, if we were not of the opinion that the 
collision should be attributed solely to the fault of the Advance, 
it would notwithstanding be our duty to aftimi the decree of the 
court below, because, If the collision was not owing to her fault, 
there certainly is no prépondérance of évidence to establish fault 
on the part of the Norge, and, as the libelants hâve the burden of 
proof, they hâve not made out their case. The decree is aifirmed, 
with costs of the appeal, and the cause is remitted to the district 
court with instructions to decree accordingly. 



THE A. B. VALENTINE. 

(District Court, N. D. New York. Mardi 27, 1893.) 

Collision— Stbambr and Tua with Tow. 

A large steamboat, while passlng upward tlirougli the draw of the New 
York Central Railroad bridge at Albany, noticed a tug whlch had just dls- 
engaged a tow from Its berth, or from anotlier boat, about 400 feet above 
the bridge, and immedlately blew a signal of inquiry. lieceivlng no au- 
swer, she ported her helm as far as she could s.afely do in the narrow 
channel, and reversed, but, the tug havlng taken a course directly ncro.ss 
the river, a collision ensued, whereby the tow was injured. Held that, 
in View of the steamer' s ignorance of the tug's intention, she did ail that 
good seamanship required, and was not in fault. 

In Admiralty. Libel for collision. Dismissed. 

George Clinton, for libelant. 
Amos Van Etten, for claimant. 

COXE, District Judge. On the morning of the 14th day of Sep- 
tember, 1892, the canal boat Harrigan while lashed to the tug 
Vassar was injured by a collision with the steamboat Valentine. 
Sooa after the accident and before this suit the Vassar was de- 
stroyed by lire. The libel is, therefore, against the Valentine 
alone. The Valentine is a large side-wheel steamboat, 218 feet 
over ail and 62 feet beam. The Vassar is a small river tug. Just 
before the collision the Valentine, having discharged the tow which 
she had brought up the river, was lying some six or seven hundred 
feet below the railroad bridge of the New York Central & Hudson 
River Railroad at Albany. At the same time the Vassar was at 
Skinner & Arnold's dock about 400 feet above the bridge, and had 
swung the canal boat out from the dock preparatory to making a 
trip up the river. The Valentine having occasion to go to her 
•dock, which was above the bridge, whistled for the draw which was 
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opened to permit her and two otlier vessels to pass. The drawbridge 
is some 400 feet in length. Between tlie center pier on wliicli th.e 
bridge swings and tlie west pier there is a space of about 185 feet of 
clear water. The situation can easily be understood by an ex- 
amination of the following map: 
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The libelant concèdes the négligence of the Vassar. There is no 
dispute that tlie Vassar saw the Valentine when the latter was 
below the bridge and knew that she was coming up the river 
through the open draw. While the Valentine was in the draw the 
Vassar started with her tow on a course directlv across that of 
the Valentine. "WTiether the Vassar steered directly east or was 
on a rounding course under a starboard helm is immaterial, for 
either course would hâve brought her directly across the bows of 
the Valentine. Wlien the Valentine flrst saw the Vassar the Valen- 
tine was in the draw, and the Vassar had just disengagfd the 
canal boat from the dock or a contiguous boat. îv^othing in ihe 
tug's actions at that time indicated what her intention was. The 
Valentine blew a signal of inquiry but got no response. She Iheu 
reversed and ported her helin as far as she could safely do so in 
the narrow channel of the draw. The Vassar in the mean time 
kept directly on her course and the collision followed. 

It is manifestly unfair to judge the conduct of the Valentine in 
the light of sTibsequent events, and to charge her with a knowl- 
edge of ail the facts which were developed at the trial. The ques- 
tion is, what did she do or omit to do which careful seamanship 
required, based upon the situation at the time? If she 30uld hâve 
known that the Vassar intended, without signal or warning of ixnj 
kind and in défiance of everj' rule of prudence, to keep directly on 
a course across the river, it is possible that she might liave averted 
the accident. An elaborate and ingénions calculation based n])ou 
the supposed positions of the beats, tlieir rate of speed, and distiince 
apart, seems to indicate that the Valentine might, perhaps, hâve 
avoided the accident by starboarding and passing to the left un- 
der the stern of the Vassar. The difficulty with this reasoning is 
that it proceeds upon the erroneous hypothesis that the Valentine 
knew or might liave known that the Vassar intended to take the 
dangerous and erratic course which she did take. The ])ilot of the 
Valentine was not endowed with prophétie power; he supposed, 
as he had a right to suppose, that upon discovering that the large 
steamboat was coming up the river the tug would not attempt 
to run across her bows. Believing that the Vassar would stop 
and reverse, the Valentine did ail that prudent seamanship re- 
quired. She gave the signal to go to the right, and immediately 
reversed her engines and ported lier helm. The only tenable theory 
to be drawn from the testimony is that the accident was occasioned 
solely by the reckless course of the Vassar. If her course could 
hâve been foreseen it is possible that the accident might hâve 
been avoided, but the Valentine could not hâve foreseen it. It is 
thought that the absence of a lookout did not in any appréciable 
degree contribute to produce the collision. It folio ws that the 
libel must be dismissed. 
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LADD V. WEST et al. 
(Circuit Court, D. New Hampslilre. March 22, 1893.) 

1. Eemoval op Causes — Motion to Remand — Suit in Aid of Action at Law. 

Défendants, B. and. W., were résidents of New Yorli, and as partners 
operated a bricliyard In New Hampslilre. In 1889, plalntffl, an adjoining 
landowner, brought an action at law in a state court against B., tlie man- 
aging partner, alone, alleging tliat lie was unlawfuUy damaged by smoke 
and noxious vapors arlslng from tlie brick manufactory, In wlilch action 
tliere was judgment for the plaintiff. Later plaintiff: brouglit anotlier 
action at law against tlie same défendant, alleging a slmilar grievance 
at a subséquent perlod, and stUl later a proceeding in cqulty against 
both partnera and B. individually, settlng up tlie former judgment, 
and tbe pendency of tJie later action at law, and prayiiig for consoli- 
dation, perpétuai injunction, and the assessment and recoveiy of damages 
accruing subsequently to the proceedings at law. Tlie défendants filed 
removal papers in the equity proceeding. Eeld, that the proceeding 
was not an original bill, tout was a proceeding in equity, based upon and 
In aid of tho prlor proceedings aiid judgment at law, and as such 
was not removable; and that tlie fact that the plaintiff had brought in a 
new party défendant, who was a partner In the business sought to be 
regulated, (Ud not alter the cliaracter of the proceeding. 

2. Same. 

In suoh case, it belng doubtful whether the court had power, on a 
motion to reuiand, to ordor the pleading rocast for the purpose of sep- 
aratlng law and equity matter, and compelliiig the daim for damages 
to be stated at law, wltli a view to taklng jurisdlctlon of that part of the 
controversy ouly, it would not, on such motion, determint! whether tlio 
claim for damages was incident to the injunction jurisdictlon so as to 
be cognizable in equity, but tlie whole case, as presented by the record, 
would be remanded to the state court. 

In Equity. T>ill by Daniel W. Ladd against James (r. West and 
William P. Bannigan, partners doing business as the Epjiing Brick 
Company, for iiijtmction and other relief. Ileard on motion to re- 
mand to tlie state conrt from wMcli it was removed. Granted. 

Streeter, Walker & Cliase and Mr. Frink, for plaintiff. 
Calvin Page and E. G. Eastman, for défendants. 

ALDEICH, District Judge. In 1888 the défendants, who were rés- 
idents of the state of New York, were oi)erating a brickyard in Ep- 
ping, N. H., under the name of the Epping Brick Company. In 1889 
the plaintiff, who was an adjoining landowner, bronglit an action at 
law in the state court against Bannigan, the managing partner, 
alone, alleging, in substance, that he was unlawfully damaged by 
smoke and noxious vapors arising from the brick manufactory, in 
which action there was judginent for the plaintiff. Later the same 
plaintiff brought another action at law against the same défendant, 
alleging the same kind of a grievance at a subséquent period, and 
stiU later a proceeding in equity against both partners and Ban- 
nigan indi^^dually, setting up the former judgment, and the pend- 
ency of the later action at law, and praying for consolidation, per- 
pétuai injunction, and the assessment and reeovery of damages ac- 
cruing subséquent to the proceedings at law, by reason of the wan- 
ton and recldess manner of doing business, claimed in the sum of 
v.55F.no.3 — 23 
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|3,000. The défendants seasonably filed removal papers in the 
equity proceedng, and tàe plaintiff moves to remand to the state 
court. 

A proceeding in equity in aid of an action or judgment at law is a 
common remedy, and often employed to regulate, exécute, and per- 
fect rights appurtenant to land previously determined at law, and a 
rule wMch, by removal, should withdraw the use of this auxiliary 
remedy from the court which determined the right, would seriously 
interfère with the ordinary administration of justice in the state 
courts. The proceeding under considération in its main feature is 
not an original bill to ascertain and regulate the use, but is a pro- 
ceeding in equity based upon the prior proceedings and judgment 
at law, and as such is not removable. The right having been es- 
tablished at laAV in a case not removable, a subséquent proceeding 
in equity to regulate or perfect the right by injunction is ancillary 
to, or in aid thereof ; or in other words, in a sensé, at least, a part 
of the original proceeding. The Charter Oak Fire Ins. Co. Case, 6 
Blatchf. 208, relied on by the défendants, w&s an original bill to 
reform a contract on the ground of mistake, and, although such 
contract was the basis of a pending action at law, there had been 
no judgment. Unquestionably, courts of equity hâve original ju- 
risdiction to correct errors of this character, or to set aside judg- 
ments on the ground of fraud, and doubtless original proceed- 
ings of this nature are removable, but there is a broad différence 
between an original bill based upon independent ground for équi- 
table relief, and a bill in aid of judgments and proceedings at law 
to regulate and perfect rights already ascertained. Bank v. Turn- 
bull, 16 Wall. 190; Barrow v. Hunton, 99 U. S. 80; Bondurant 
V. Watson, 103 U. S. 281; Cortes Co. v. Thannhauser, 9 Fed. 
Eep. 226; Buford & Co. v. Strother, 10 Fed. Kep. 406; Stackhouse 
V. Zunts, 15 Fed. Hep. 481; Filer v. Levy, 17 Fed. Eep. 609; Poole v. 
Thatcherdeft, 19 Fed. Eep. 49; King v. Shepherd, 20 Fed. Eep. 837; 
Wolcott V. Smelting Co., 34 Fed. Eep. 821. The fact that West, 
one of the défendants in the ancillary proceeding, was not a party 
défendant to the original action at law, which related to the sanie 
business, does not change the nature of the proceeding, or relieve 
it from the opération of the rule of law stated. Bringing in a 
new party défendant, who was a partner in the business sought 
to be regulated, does not make this proceeding any less a part and 
parcel and continuance of the original litigation. Wolcott v. 
Smelting Co., supra. 

The défendants place stress upon the fact that the plaintiff in the 
equity proceeding claims damages in the sum of $3,000 for the al- 
leged subséquent, unreasonable, wanton, and recldess conduct in 
connection with the management of the business, and contend that 
such claim or allégation créâtes a suit removable within tlie mean- 
ing of the fédéral statutes. The effect of this claim for damages 
by reason of alleged wanton conduct subséquent to the proceed- 
ings at law and before injunction, although it relates to the same 
business, is not altogether free from doubt. I atn inclined, how- 
ever, under the circumstances of this case, to view it as not con- 
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ferring jurisdiction upon the fédéral courts. It would not be con- 
tended that there is power in a court of equity to try and detennine 
the rights of the parties as to a claim for damages of this oharaoter 
as a single question. Such a claim would furnish no indepenaent 
ground for équitable interposition. If a claim of this character 
be a subject of équitable ascertainment, (which is yery doubtful,) it 
cornes as an incident to the jurisdiction to regulate by injunction 
the right previously ascertained in the proceeding at law; but for 
the purposes of this motion I am inclined to view it as an unhealthy 
graft upon the bill in equity, and as not having sufflcient life or sub- 
stance in a proceeding of this character, to amount to a suit within 
the meaning of the fédéral statutes, or to control the question of 
jurisdiction. If maintained in a court of equity it must be upon 
the theory that it is incident to some substantial ground of équi- 
table jurisdiction. If it is incident to the right of the plaintifE 
to maintain his bill for perpétuai injunction, it becomes a part of 
the ancillary proceeding, and is not removable. But if, on the con- 
trary, a claim for damages resulling from an alleged subséquent 
(and perhaps différent) unreasonable exercise of business rights of 
this character involves a new and différent cause of action, and is 
not a subject of équitable ascertainment, (which is more probable,) 
and the plaintiff can only maintain his claim for damages by re- 
casting his pleadings, (under the practice in the state courts of New 
Hampshire, — a practice recognized bv the fédéral courts in Perkins 
V. Hendryx, 23 Fed. Eep. 419; Phelps v. Elliott, 2(3 Fed. Rep. 881; 
Lacroix v. Lyons, 27 Fed. Eep. 403; Kellam v. Keith, 144 U. S. 568, 
12 Sup. et. Rep. 922,) and proceeding at law, then the question as 
to the right of removal of the subject-matter of such claim will be 
relieved of the doubt which surrounds the cause in its présent as- 
pect. Under the circumstances of this case, the relief sought by in- 
junction is in aid of the judgment at law in the state court, which 
was not removable, the object being to regulate the rights involved 
in the prior proceedings in that court, and so much of the proceed- 
ing as relates to the injunction remedy should clearly be remanded. 
I hâve doubt as to the power of this court, at this stage of 
the proceedings, and upon a motion to remand merely, to order 
the pleadings recast for the purpose of separating law and equity 
matter, and compelling the claim for damages to be stated at law, 
with a view of holding jurisdiction of that part of tlie coutroversy 
for which the remedy is at law, and remanding that part cognizable 
in an equity proceeding in aid of the judgment and proceedings at 
law in the state court. Having such doubt, I do not undertake 
upon this motion to détermine deflnitely whether a claim for dam- 
ages of this character is, in an équitable sensé, incident to the in- 
junction jurisdiction, and therefore cognizable in equity, but remand 
the whole case as presented by the record in its présent shape. Let 
the entry be, motion to remand granted. 
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HOWEE V. WEISS MALTING & ËLBVATOR CO. et al. 
(Circuit Court of Appeals, Second Circuit. April 18, 1893.) 

1. iKJtwuTioN" — Adéquate Rkmbdy at Law— Tkanspbr dp SBcnRiTiiss. 

Complainant alleged tliat lie liad deposited liis note and stock, as col- 
laterals, representing a oontrolling interest in a corporation, in the hands 
of a, tliird person, to be dellvered to défendant upon its performance of 
certain tliings, and that défendant had wrongfullj' gotten possession of tlie 
note and stock before sucli performance, and was about to dispose thereof. 
Edd, tliat a praj'er for au injunction was properly granted, there being 
no adéquate reraedy at law in case of a sale of tlie stock to an Innocent 
purchaser, nor could the loss of the controlllng interest be properly meas- 
nred In damages. Wallace, J., dlssenting. 

3. Same— Rem' ' BY Replbvin. 

In such i ', also, he could maintain no action to recorer the stock 
without tendering the money (or wliich it was pledged, which would not 
be an adéquate remedy, slnce he waa entltled to hold défendant to its 
agreement without himself assuming any greater burden than he origlnally 
undertook. Wallace, J., dissenting. 

3. ACTIOK AGAINST NATIONAL BaNK — InJUNCTION — JUBrSDICTION CI' ClECUIT 
COUKT. 

Rev. St. U. S. § 5242, pi'oviding that no injunctions shall issue from a 
state court agalnst a national bank before final judgment, does not deprive 
the fédéral circuit court of power to issue such an Injunction, or to con- 
tinue, after removal of the case, an injunction previously granted by a 
State court. Bank v. Mlxtor, 8 Sup. Ct. Rep. 718, 124 U. S. 721, distin- 
guished. 

Appeal from the Circuit Court of the United States for the East- 
ern District of New York. 

In Equity. Action by Fred Hower against the Weiss Malting 
& Eleva tor Company and the First National Bank of the City of 
New York, commenced in the suprême court of New York, and re- 
moved to the fédéral circuit court. Défendants appeal from an 
interlocutory order continuing an injunction pendente lite granted 
by tlie state court. Affirmed. 

Emanuel J. Myers, for appellant Weiss Malting & Elevator Co. 
Fisher A. Baker, for appellant First Nat. Bank. 
W. C, De Witt, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. Tliis action was brought in the su- 
prême court of the state of New York, and was removed from that 
court to the L'nited States circuit court for the eastem district 
of New York. Prior to the removal, the state court had granted 
an injunction restraining the défendants from transferring, dispos- 
ing of, or in any wise interfering with, certain cértiflcates of stock, 
representing 8,102 shares of the Fred Hower Brewing Company, 
during the pendency of the action. After the removal the défend- 
ants moved in the circuit court to dissolve the injunction. The 
circuit court, held by Judge Benedict, after hearing the parties, 
made an order denying the motion to dissolve, and continuing 
the injunction in force. ïhe défendants hâve appealed from this 
order. 
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It is insisted for tlie appellants that the injunction sliould not 
hâve been granted, because the case presented by the pleadings is 
not one of équitable cognizance, but one in wMch the plaintilï has 
an adéquate and complète remedy at law. Succinctly stated, the 
facts shown by the bill of complaint are thèse: On or about Sep- 
tember 23, 1891, the défendant the elevator company had acquired 
2,503 shares of the stock of the Fred Hower Brewing Company, 
pursuant to an agreement between the plaintiff and the elevator 
company that the plaintiff should buy the stock for the sum of |25,- 
033, payable in five years thereafter, in equal semi-annual install- 
ments, and that, as a security for the payment, the elevator com- 
pany should hold in pledge thèse shares, together with 5,600 other 
shares of sunilar stock ov^'ned by the plaintiff. Shortly afterwards 
the elevator company delivered the stock to the plaintiff, and 
thèse shares, together vi^ith the other 5,600 shares, were left with 
one Meyers, acting for both parties, "upon the express understand- 
ing and agreement between the plaintiff and the elevator company 
that the said shares of stock should not be given or delivered to 
the elevator company untU the agreement aforesaid had been re- 
duced to writing, and executed by the elevator company." Pend- 
ing the exécution of the written contract, the plaintiff, at the solic- 
itation of the elevator company, without any considération there- 
for, and solely for its accommodation, and upon its promise that 
it would cari'y and renew the same for the period of five years, 
running parallel with the periods described in the agreement 
aforesaid, signed a negotiable promissory note, payable six 
months after date, to his own order, and indorsed by him, for 
$25,033, and delivered it to Meyers upon the agreement with 
the elevator company that Meyers was not to deliver the note to 
it until the exécution of the aforesaid written agreement. The 
note contained a récital that the maker had deposited, as collatéral 
security for the paraient of the note, two certificates of stock, one 
being for the 2,503 shares, and the other for the 5,G00 shares, and 
a condition authorizing the holder, in case of default in the pay- 
ment of the note,to sell the certificates at public or private sale, and 
apply the proceeds to the payment of tlie not(;. Sliortly afterwards 
the elevator company "fraudulently and wrongfully obtained from 
said Meyers' possession tlie note, and ail of plaintiff's sécurités 
aforesaid, and departed therev,ith from the state, without signing 
or executing the agreement reduced to writing as aforesaid;" placed 
the note and the certificates in the hands of the défendant the 
First î^ational lîanlt of the City of New York for collection; and 
refused, and still refuses, to exécute the written contract. When 
the note became due, the défendant the bank made presentment, and 
demanded payment of the plaintiff. The bill allèges that the 
défendants propose to sell and convert the shares of stock to their 
own use. The bill also allèges that the stock in question repre- 
sents neiirly ail the property which plaintiff owns, that it has no 
market value, and that, if sold, it will be sacrificed at a loss of 
more than two thirds of its value. The prayer of the bill is that 
the défendants be enjoined from selling, or in any way disposing 
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of, the stock certiflcates, and that the elevator company cancel and 
destroy the gtock note. 

The chief contention of the appellants ia that the complainant 
has ah adéquate i-emedy at law, and therefore cannot maintain a 
suit in equity to restrain the défendants from enforcing the note 
or disposing of the stock. If it were only a question of the note, 
this objection would no doubt be a sound one. AU the equitiea 
could be pleaded against the payée, or, the note being now past due, 
against any one to whom he mi^ht transfer it. But the f act that 
a sale of the stock, which, for ail that appears in the papers, might 
clothe the purchaser thereof with a title superior to complainant's 
equities, puts the case in an entirely différent aspect. The stock 
is apparently of uncertain value; it représenta a controUing inter- 
est in the corporation; and, in view of thèse circumstances, the 
possible recovery in any action for damages for its conversion 
would not be an adéquate remedy. The theory of damages for the 
conversion of such property is that the sum recovered by plaintifl 
will put him financially in the position he was in before the con- 
version, but it is by no means certain that any possible recovery 
in such action would give to the plaintifl the équivalent of the 
controUing interest in the corporation. 

Nor would an action for replevin lie. Complainant has no right 
to the possession of the stock. Upon the facts as set out in the 
bill he parted with his possession under an agreement by which the 
right to such possession was transferred to another party untU 
complainant should hâve paid $25,033, and he had flve years in 
which to pay such sum. He could maintain no action to recover 
the possession of the stock without tendering the $25,033 for which 
it was pledged. Such an action, requiring such anticipation of his 
promised payment, is not an adéquate remedy. He is entitled 
to hold the défendant to his agreement, without himself assuming 
any greater burden than he originally undertook. As the damage 
which would probably be suffered by the plaintifl if the securities 
were sold is irréparable, and the bill and affldavits make out a case 
for équitable relief, and no irréparable injury would resuit to the 
défendant should the injunction be continued untU ail the facts are 
fuUy brought out upon the trial, the order appealed from should be 
afiBrmed. 

On behalf of the défendant the First National Bank of the City of 
New York it is also insisted that under section 5242, Rev. St. U. S.. 
there was no power in the state court to issue this injunction, nor in 
the United States circuit court to continue it The practical effect 
of Judge Benedict's order was to enjoin the défendants pending 
the litigation, and, if that court had the power to issue an injunc- 
tion against a national bank, such order should be sustained, irre- 
spective of the question whether the state court which originally 
enjoined the défendant bank had or had not power to make such an 
order. The prohibition upon which the défendant bank relies is 
found at the close of section 5242, Rev. St. TJ. S., in the foUowing 
language: "No attachment, injunction, or exécution shall be issued 
against such association [a national bank] or its property before 
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final judgnient in any suit, action, or proceeding in any state, coun- 
ty, or municipal court." TMs clause contains no direct restriction 
upon the power of circuit courts of the United States. It was held 
in Bank v. Mixter, 124 U. S. 721, 8 Sup. Ct. Eep. 718, tliat under 
this provision a circuit court was not authorized to issue attach- 
ments on uiesne process against a national bank. That conclusion, 
liowever, was reaclied because the only grant of such power to the 
circuit court was found in section 915, Kev. St. U. S., which pro- 
vides that "in common-law causes in the circuit and district courts 
the plaintiff shall be entitled to similar remédies, by attachment 
or other process, against the property of the défendant, which are 
now provided by the laws of the state in which such court is held 
for the courts thereof." Inasmuch as the prohibition of section 
.5242 left the state courts without power to grant attachments on 
mesne process against national banks, no such power was con- 
ferred on the circuit court by section 915. The power to issue an 
injunction, however, is inhérent in the original jurisdiction in eq- 
uity which is conferred upon the circuit courts by section 629 of 
Kev. St. U. S., and its varions amendments, and is not curtailed by 
the provisions of the section upon which the appellant bank relies. 
The order appealed from should be alïirmed, with costs. 

WALLACE, Circuit Judge, (dissenting.) I dissent from the opin- 
ion of the court upon the ground that, upon the case made by the 
plaintifE's bill, he is not entitled to any équitable relief. There 
may be facts which are not stated in the bill, by reason of which 
he may be entitled to resort to a court of equity, but his rights are 
to be considered upon the facts as he has presented them. Of 
course, he should not hâve the preliminary reraedy if he is not en- 
titled to the final one. TJpon the statement of it, the case is one 
in which lie has a complète and adéquate remedy at law by an 
action of replevin for the recovery of the certiflcates. Eeplevin 
lies for ail species of tangible property, whether choses in possession 
or in action, — for books of account, vouchers, and written instru- 
ments of every kind, as well as for negotiable securities. Bank v. 
Bingham, 118 N. Y. 349, 23 N. E. Ken. 180; Baker v. Pales, 16 
Mass. 147; Drake v. Auerbach, 37 Minn. 505, 35 N. W. Kep. 367; 
Saveiy v. Havs, 20 lowa. 25; Flentge v. Priest, 53 Mo. 540; Kob- 
erts V. Bank.^g Pa. St. 73; Gibbs v. Usher, 1 Holmes, 348. Such 
an action is the obvions, as well as the complète and adéquate, 
remedy for the wrongs set forth, if, as the plaintiff allèges, the 
stock note Avas merely an accommodation note, and the elevator 
Company répudiâtes the agreement to that effect, and insists upon 
coUecting the note, and proposes to sell the collatéral pledged by it 
to satisfy the amount. I cannot see any obstacle in the way of 
maintaining such an action. It seems to me there is no force in 
the suggestion that the elevator company could defeat the action 
upon the theory that it is entitled to the possession of the certifl- 
cates iintil the payment of the purchase money for the shares 
bought of it by plaintiff. By taking the stock note, and asserting 
a right to enforce it as a valid obligation of the plaintiff, the ele- 
vator company is estopped, until it has restored the certiflcates to 



360 FEDEKAL KEPOKTEi! , Vol. 55. 

th.e plalntiff, from setting up any otlier right or claini to tliora tliim 
that of a pledgee according to the terms of the stock note, iipon tlie 
principle that the bailee of property camiot dispute the title of the 
bailor, or set up any claini to it inconsistent with the ternis of the 
bailment. The Idaho, 93 U. S. 575; Osgood t. Nichols, 5 Gray, 420; 
Supervisors t. Allen, 99 N. Y. 539, 2 N. E. Rep. 459; Williams v. 
Morgan, 50 Wis. 548, 7 N. W. Rep. 541; Jarvis v. Rogers, 15 Mass. 
389; Beckett v. Bradley, 7 Man. & G. 994; Wiles v. Woodward, 
20 Law J. Exeh. 261; Bank v. Alexander, 120 Pa. St. 476, 14 Atl. 
Rep. 402. For thèse reasons I thiuk the order appealed from 
should be reversed. 



FT. PAYNE COÂL & IRON CO. v. SAYLES et ni. 
(Circuit Court of Appeals, Fiftli Circuit. .Tanuary 16, 18^)3.) 
No. 85. 

Appeal from tlie Circuit Coiu-t of tlie United States for tlic Kortlicni Dis- 
trict of Alabama. 

In Equity. Bill by A. L. Sayles and otliers— some of tliein as stoekliolders 
and bondholders and others as bondliolders only, in tlie Et. l^ayuo Coal & Iron 
Company— against tlie said company, tlie OUI Colouy ïmsc Company of 
Massachusetts, A. B. Green, A. J. Butler, the Citizens' Bank & Trust Com- 
pany, and G. N. Hensen, praying that a rocciver be appointed for the Et. 
Payne Coal & Iron Company, and that the respondents be enjoined froxn dis- 
posing of the assets of said company. ïemporary iujunctions were granted, 
and a temporary receiver appointed. Demurrers were overriJed, and a decree 
entered for complainants, making the reeelversliip permanent, and continuing 
tho injunction against the Et. Payne Coal & Iron Company, which now pros- 
ecutes this appeal. Afflrmed. 

Complainants are citizens of Massachusetts and other states, and the re- 
spondent Et. Payne Company, a corporation organized under the laws of 
Alabama, and eugaged in the business of developing the coal and iron re- 
sources of De Kalb county, in that state, and in building and developing the 
town of Et. Payne. ïhe companv was organized November 22, 1S88, with a 
capital stock of $5,000,000, (50,000 shares, at §100 each,) of which 40,000 
sliares were subscribed and paid for chiefiy in New Bngland at $25 a share, 
the other 10,000 shares belng reserved in the treasury of the company. Tiie 
bill charges that fluancial difficulties forced the company to market the 
greater part of the reserved 10,000 shares at $37 per share; that this did not 
afford sufflcient relief, and in order to raise more money a mortgage on ail 
the property of the Et. Payne Company was given to tlie Old Colony Trust 
Company, respondent, a corporation organized under the laws of Massachu- 
setts to secure an issue of $300,000 of bonds, whereof $212,000 worth were 
sold at or near par, and the rest hypothecated for debts; that valuable prop- 
erties of the company had been disposed of at rulnous rates to meet debts 
of the company; that the real estate had been sold for taxes; that default 
had been made upon the interest of the bonds; that tlie price of the stock 
was depressed to $1.50 a share; that at a meeting where W. P. Itico lield a 
majority of the proxles, few stockholdcrs being présent, it was voted to 
Issue $1,000,000 in bonds; that the complainant stookholders were llable 
under the laws of Alabama for $75 unpald siibsoriptlous ou each share; that 
the Old Colony Tnist Company had brought no suit to foreolose the mortgage 
made to secure the iirincipal and interest of the bonds; that the manage- 
ment was wasteful and extravagant, and cntirely controUed by W. P. Kice, 
the président. 

J. A. W. Smith, for appellant. 
Jas. Norfliet, for appellees. 

Before PAKDEE and McOOKMICK, Circuit Judgos, and LOCKE, District 
ludge. 
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McCOKMICK, Circuit Judge. In tliis case we rlo not deem it necessary to 
discuss the various questions made on ttiis appeal. A careful examination 
of the case satisfies us tliat as between the bondholders, -who jolned in and 
seeis relief by the bill, and the Ft. Payne Ooal & Iron Company, appellant, 
the bill présents a case of which the circuit court had jmisdiction, and such 
equities as warranted the court to intervene for the préservation of the trust 
property, and grant preliminary relief by injunction, as well as by the ap- 
pointment of a receiver. The order appealed from sliould be afflrmed, and 
the cost of appeal adjudged against the appellant, and it is so ordered. 



TRAVELERS' INS. CO. v. TOWNSHIP OF OSWEGO. 
(Circuit Court, D. Kansas. April 11, 1893.) 
No. G,846. 

1. OONSTITUTIONAL LaW — SPECIAL AND GBKERAL LaWS — SPECIAL ReFUNDISS 

ACT— 'i'oWNS. 

Tlie Kansas constitution recognizes and malces provision for the élection 
and tenure of oflice of townsliip offlcers, and by Laws Kan. ISGS, whicli 
is a gênerai act, the duties and powers of townsliip officere are detined. 
In 1875, the législature passed a gênerai refunding law, wlilcli provides 
tliat, before any refunding bonds oan be issued, an élection shall be held, 
at whleh the question shall be votod upon, and that the propcr authorities 
of any county, towuship, or city shall issue the refunding bonds provided 
for l)y tlie act. By Laws Kan. 1881, c. 170, as amcndcid in 1883, comniis- 
sioners were appointed to refund the bondetl indebtedness of the town- 
ship of Oswego, and were enipowered to do ail things noedful for the 
conipromislng and refundhig of tlie township bonds. Hdil, that as the act 
of 1.881, as aiiiended, is a spécial act, and as its effect is to suspend the 
uniforin opération of the gênerai townsliip law and of the gênerai refund- 
ing act, it violâtes the provision of the Kansas constitution that, "in aU 
cases wliere a gênerai law eau be applicable, no spécial law shall be 
enacted." 

2. S.AMli — PUUCHASEKS OF BoNDS— ESTOPPEL. 

The purchasers of niunicipal bonds are conclusivoly presumed to know 
the law of the state, both constitutioual and statutory, bearing upon tlie 
power of the niuiiicipalily to issue tho bonds, ;iiid the municipality cannot 
be estopped, by récitals in the bonds, to deny, even as against bona fide 
purcliasers, the powers of commissioners appointed by the législature to 
issue them. 

At Law. Action by tlie Travelers' Insurance Company against 
the township of Oswego upon coupons of certain refunding bonds. 
On demurrer to pétition. Demurrer sustained. 

W. H. Kossington, C. B. Smith, and E. J. Dallas, for plaintiff. 
W. F. Eightmire and F. H. Atchinson, for défendant. 

EINER, District Judge. This is an action upon coupons of cer- 
tain refunding bonds, purporting to hâve been issued by the town- 
ship of Oswego, through certain agents and commissioners of that 
township, appointed by the législature. The plaintiff, in its pétition, 
claims to be a bona fide purchaser of thèse bonds and coupons for 
value, and before maturity thereof. The pétition contains 155 
separate causes of action. The case is before the court upon a de- 
murrer to each cause of action. 

It is contended by the défendant township that the act of the 
législature reeited in the bonds, and under which the bonds and 
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coupons were issiïed, is Toid and nnéonstitutiônal, and eonfers no 
autàority upori the persons therein hamed as commissioners to act 
for the défendant; that the acts of the commissioners, appointed 
by the act of the législature, were not the acts of the défendant; 
and that the bouds issued by them were not the bonds of the de- 
fendant, and are not légal obligations of the défendant; and that 
they confer no rights upon the plaintiff even if it is, as alleged in 
its pétition, the purchaser of the bonds and coupons for value, and 
before maturitj*. Several very interesting questions are presented, 
and hâve been ably argued upon both sides. The législature of 
Kansas, by the act of 1881, (being chapter 170 of the Laws of 1881 ,) 
and by the act of 1883, which is amendatory of the act of 1881, at- 
tempted to provide for funding the indebtedness of this défendant 
township, and, among other things, provided "that for the purpose 
of compromisiug the bonded indebtedness, and the judgments 
thereon, of the said township of Oswego, and for tho issuing of the 
bonds and coupons provided by this act, C. M. Condon, J. B. Draper, 
and Thomas Throut, of the county of Labette, are made and de- 
clared the commissioners and the agents of said township of Os- 
wego, and they shall designate one of their number to serve them 
as chairman, and another to serve them as cleriv, and ail bonds is- 
sued by them under the provisions of this act, and the coupons there- 
unto attached, shall be signed by their chairman and attested by 
their clerk; and in the compromising and funding of said indebted- 
ness of said township the said commissioners shall hâve fuU power 
and authority to do ail things needful: provided, that no portion 
of said indebtedness shall be compromised by said commissioners at 
a higher rate than thirty cents on the dollar." By an act of the légis- 
lature of March 11, 1868, (being chapter 110 of the General Statutes 
of 1868,) it is provided "that each organized township in the state 
shall be a body politic and corporate, and in its proper name may sue 
and be sued, and may appoint ail necessary agents and attorneys in 
their behalf, and may make ail contracts that may be necessary and 
convenient for the exercise of their corporate powers." The act 
further provides that, at the township élection in each year, there 
shall be elected in each municipal township one trustée, one clerk, 
one treasurer, two constables, and one road overseer in each road 
•district in the township. The constitution of the state contains 
the foUowing proAdsion in relation to the élection of township 
ofïicers: "Township offlcers, except justices of the peace, shall 
hold their oflflce one year from the Monday next succeeding their 
élection, and until their successors are elected and qualified." 
Thus, it will be seen that thèse township organizations are recog- 
nized as such in the constitution of the state, and the législature, 
by the act of 1868, (being a gênerai law of uniform opération 
throughout the state, and still in force,) has provided what oiScers 
the township shall hâve, and has deflned their duties and powers. In 
1875 the législature passed a gênerai refunding law which was to 
hâve uniform opération throughout the state, and which has never 
been repealed. This act provides that, before any refunding bonds 
can be issued by any municipality, an élection shall be held, at which 
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the electors of such municipality shall rote upon thé question of 
refunding the indebtedness, and what particular indebtedness is to 
be refunded, and provides that the proper authorities of any such. 
county, townsMp, or eity are to issue the refunding bonds provided 
for by the act. The constitution of the state containa this pro- 
vision: "And, in ail cases Avhere a gênerai law can be applicable, no 
spécial law shall be enacted." Hence one of the questions raised 
at the argument, and perhaps the only one which it will be neces- 
sary to consider in disposing of thèse demurrers, is, had the légis- 
lature the power to create an agency, or refunding commission, to 
carry eut the requirements of thèse acts of 1881 and 1883, and to 
exécute the bonds and to name such commission in the acts? 
There is no doubt but vt'hat thèse acts are in the nature of spécial 
laws. They apply only to the township of Oswego; they provide for 
refunding its indebtedness; they take away from the offlcers of the 
township the power to act as such offlcers in behalf of the town- 
ship; they take away from the electors of the township the right 
to vote upon the question of refunding the indebtedness, and the 
right to say what particular indebtedness should be refunded. 
While not repealing, in terms, the act of 18C8, providing what offl- 
cers a township shall hâve, and of 1875, providing for refunding the 
indebtedness of counties, townships, and cities, yet, if valid, the 
effect of this législation would be to suspend the uniform opération 
of the gênerai laws, above mentioned, throughout the state; and 
that which was a gênerai law, and had the required uniformity of 
opération, still remains a gênerai law, but is no longer of uniform 
opération, and the provisions of the constitution would thus be 
nuUified. Clearly, no such power is given to the législature. What- 
ever may be the rule if the attempt to limit the opération of 
a gênerai statute was a part of the statute itself, when the at- 
tempted limitation is sought by a separate act, the latter must fall 
while the former stand. I conclude, therefore, that the acts of 
1881 and 1883, under which thèse bonds were issued, cannot be 
considered as a rightful exercise of législative authority. 

The purchasers of bonds are conclusively presumed to know the 
law of the state, both constitutional and statutory, bearing upon 
the power of the municipality to issue bonds; and no récitals 
contained in the bonds can estop a corporation or municipality 
to insist that the purchasers of the bonds knew the statute law 
of the state. The commissioners appointed by the législature to 
issue thèse refunding bonds for and on behalf of the défendant 
township being wholly without power to issue the bonds, the pur- 
chasers are not aided bv the récitals contained therein. 

While it would be interesting to consider other questions raised at 
the argument, yet, as the views already expressed are sufflcient to 
dispose of the demurrers I do not consider it necessary to do so. 
The demurrers will be sustained, and a judgment entered in favor of 
the défendant for costs. 
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VALLANOE v. BOSTON & ALBANY II. CO. 

(Circuit Court, D. Massachusetts. Apiil 22, 1893.) 

No. 3,531. 

1. Ratlroad Companibs— Accident at Ghadb Chossino — Statutory Signals 

—Evidence. 

In au action agalnst a railroad compaiiy for injuries to a cliilcl 22 inontlis 
old at a grade crossing in an tmfi'eciuente*! poition of a tovvn, tliere was no 
évidence tliat defendant's failure to ring tlie bell or sound tlie wliistle con- 
tribxited to tiie Injury, except sucli as could be reasonably inferrcd from 
the présence of the ininred cliild at or near tlie crossing. Hdd iusutticient 
to warrant a verdict itor planltifC. 

2. Same— "VYant op Qateman — Evidence. 

In such case tliere v*'as no évidence of tno volume of travel at tlie 
crossing, and nothing to sliow tliat it was a peculiarly dangerous place, 
except a reniark of defendnnfs engineer tbat It was a liad place, and tliat 
an enibankment on one side obscured a viow of tlie train initil a point 
witliui 30 to 60 feet of the tracli was reachtKl. On one side of the track 
there was no house within a mile aud a lialf of the crossing. PlnintifC's 
counsel stated in liis opening that tlie place was unfrequented, and défend- 
ant produced no évidence of waiit of travel. Held insutïicic^nt to show 
négligence of défendant in not providing a gato and gateman. 

At Law. Action by Alfred Vallance against the Boston & 
Albany Eailroad Company to veeover damafies for personal injuries. 
Verdict and judgnient for plaintiff. Heard on motion for new trial. 
Granted. 

Alfred Hemenway and T. Henry l'earse, for iilaintiiï. 
Samuel Hoar, for défendant. 

ALDEICH, District Judge. This is a motion to set aside the 
verdict, and for a new trial, on the ground that the verdict is 
against the weight of évidence. The plaintiiï, wlio is a child, sues 
by his father and next friend, and was, at the time of the al- 
leged injurj^, 22 months old. The plaintifE sousht to recover on 
two grounds: First, on, the statutory ground that the défendant, 
through its servants, did not comply with the requirements of the 
statute as to sounding the wliistle and ringing the bell as the 
train approached the crossing, and that the failure so to do con- 
tributed to the injury; and, second, on the ground that the de- 
fendant was négligent in not providing suitable safeguards at the 
crossing, and the particular complaint in this respect was the 
failure to provide a gâte and gateman. In support of the first 
ground the plaintiff offered évidence tending to show that the 
bell was not rung nor the whistle sounded, and évidence tending 
to show that the child, withont the fault of its pai-ents, had 
strayed from its home, some 20 or more rods, and was foitnd at 
or near the crossing, with injuries of such a character that it 
might reasonably be found that the child was run over by the 
train. The only évidence tending to show that the failure to 
ring the bell or sound the whistle contributed to the injury was 
such as could reasonably be inferred from the présence of the 
child at or near the crossing, with injuries of the character de- 
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scribed. In order to entitle the plaiiitifE to recover upon this 
ground, the jury were, instructed tliat they inust flnd from the 
situation that the omission to ring the bell or sound the whistle 
contributed to the injury. There was no évidence that the child 
"was precocious, or that it had been warned that a railway whistle 
or bell was a signal of danger; therefore, upon the conceded 
facts on this branch of the case, the flnding of the niatevial and 
necessary fact that the failure to whistle or ring the bell contributed 
to the injury is against the weight of évidence, and an inference or 
déduction so unreasonable as to compel the conclusion that the 
jury were controUed by préjudice. 

As to the second ground, it cannot be contended that reason- 
able care and diligence requires raiiroads to maintain a gâte 
and gateman at ail crossings. There must be évidence sufficient to 
warrant a flnding that there was peculiar hazard at a particular 
Crossing, in order to hold a railroad company culpable on tîie 
ground of négligence, (^ommonwealth v. Boston & W. E. Corp., 
101 Mass. 201; Eailroad Co. v. Ives, 144 U. H. 408, 420, 421, 
12 Sup. et. Rep. 079. At the trial counsel for the plaintiff 
stated, in opening to the jury, that "the crossing in question was 
an unfrequented place. This being an unfrequentcd part of the 
town, although a grade crossing, and entitled to protection, had 
neither gâte nor watchnian nor guard." Counsel for the défendant 
stated, in opening, that he should not controvert the statement 
that the crossing was an unfrequented place. The y)laintiff of- 
fered no évidence as to the volume of travel, and the only évi- 
dence tending to show that the crossing was one of peculiar dan- 
ger was a remark from the engineer, in giving his reasons for 
thinking he rang the bell, that it was a bad place. There was 
also évidence that this crossing was within the jurisdictional limits 
of the city of Worcester, and two miles and a half from the city hall, 
and that on the side of the track from which the child approached 
there was an embankment which partially obscured the train until 
a point was reached within 30 to 60 feet of the track. On the 
other liand, it appeared that on the west side of the railroad there 
was only one house for a mile or a mile and a half. The effect of the 
statement of counsel in opening, on which the défendant had the 
right to rely, was to leave in obscurity the material fact as to 
whether the character and volume of the travel was such as to 
reasonably require a gâte and watchman at the crossing in ques- 
tion. The évidence as to the character of the crossing was such 
as to fairly warrant the verdict, provided the plaintiff had gone 
further, and submitted évidence as to the volume of travel. 

Eeasonable care and prudence would not require a gâte and 
gateman at every obscure crossing. There must be some évidence, 
at least, that the crossing is used; how much I do not undertake 
to say, but, assuming that the crossing was obscure, and that the 
évidence in this direction was suiBcient to warrant a flnding that 
reasonable care and prudence would require a gâte and gateman, 
provided there was travel, I must hold that the necessary and 
material flnding that the volume of travel was such as to make 
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the croasing one of peculiar hazard was against tlie weight of 
évidence. As a matter of law, to entitle the plaintiff to recover, 
he must show travel. Until the case had progressed to the final 
argument the trial was ui)on the theory that there was no travel; 
at least, that it was an unfreqnented crossing. The défendant was 
entitled to rely upon this course of the plaintifE, and withhold his évi- 
dence. It would not be just to a party who had tried his cause upon 
such lines to permit a verdict to stand upon unwarrantable infer- 
ence, drawn from an obscure situation created by his adversary, 
under such circumstances as to warrant Mm in withholding his évi- 
dence and treating the situation as conceded. There was no actual 
trial upon évidence directed to the necessary and material question 
whether the volume of travel was such as to require a gâte and 
gateman or watchman, and, upon the facts incidentally appearing, 
the weight of évidence was against the plaintifE. The A^erdict 
should be set aside, and a new trial granted, and it is so ordered. 



MILLER V. HOUSTON OITÏ ST. RY. CD. 

(Circuit Court of Aypeals, Fiftli Circuit. Tebruary 6, 1893.) 

No. 53. 

Appeal — Dboision — PiiBAs — Triai- by Court — Absbncb ôp Findings. 

Wliere, in an action tried by tlie court witliout a jury under Rev. St. § 
700, the court overrules demurrers to a number of pleas, but makes no 
spécial flnding of facts, for whicli reason it is impossible to détermine 
whetlier any partlcular plea 'whicli may liave been erroneously sustained 
was not relied on in giving judgineut, it tvlU be necessary to reverse the 
judgment If any one of the pleas is found to hâve been erroneously sus- 
tained. 

Samb— TbiaIj bt Court— Rulings on Evidekcb. 

In an action at law, tried by the court witliout a jury, there Is not the 
same necesslty for nlce distinctions in rulings upon the admission of évi- 
dence as when such évidence goes to a 3urj% for the same judicial mind 
whlch would exclude improper évidence from the jury can disregard it in 
consldering the case; and hence, when there appears sufflcient légal évi- 
dence to justify the conclusions reached, an appellate court will not 
reverse the judgment, althongh certain Irrelevant évidence was heard, 
and was not posltively excluded by order. 

PiiBADiNG — Construction op Pleas— Veripioation. 

A plea averring that plaintifC "is not the owner in elther or any of the 
capacities in whlch he sues" of the certifloates of stocli in question, or 
any right or interest therein authorizing him to recover thereou or to main- 
tain the suit, does not deny plaintlfC's right to sue on account of Personal 
incapacity, but on account of his lack of property in the certlficates; nor 
does it deny the exécution or genulneness of any document or its indorse- 
ment; and such plea therefore does not corne withln tlie provisions of Rev. 
St. Tex. 1879, requiring vérification by aifldavit. 

Corporations — Stockholdbr's Action pob Refusai, to Transpbb Stock — 
Dépenses. 

In an action against a corporation to recover damages for its refusai to 
transfer on Its books certain shares of its stock, it Is no défense that 
plaintiff acquired the same from a prlor holder by means of an Ulegal 
gambling contract when there Is no showing that the prlor holder ever 
repudlated the transaction, or made any claim on the company for the 
stock. 
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5. Same. 

It is no, défense tb sueh a suit that the certificates of stock are held by 
plaintifP as collatéral security for a debt which is barred by the statute 
of limitations, for stc<clc po held is a pledge, and not a mortgage, and the 
right to the sratutory biir Is a privilège purely person.il to the debtor 

In Errer to the Circuit Court of the United States for the East- 
ern District of Texas. Eeversed. 

Statement by LOCKE, District Judge: 

This was an action at law instituted by Walter T. Miller, the plaintifC In 
eiTor, against the Houston City Street-KaUway Company, the défendant in 
error, to recover damages for the wrongful refusai, in the year 1888, to trans- 
fer upon its books, in the name of plaintifC, 180 sliares of tlie capital stock of 
said Company, held by the plaintif? in error, who was the bolder of the 
original certificates, which he ofCered to surrender to défendant at said time. 
The plaintifE in error allèges substantially in liis pétition that the défendant 
in error, the Houston City Street-Railway Company, by virtue of and in con- 
formity with its charter and by-laws "did issue and deliver to one T. \V. 
House on October 1, 1873, eleven certificates of stock of said company in due 
fonn, sealed with the seal and slgned by the président and secretary of said 
défendant company, for 180 shares In tlie aggregate of the capital stock of 
said company, in each of which certificates it was acknowledged that tlie said 
T. W. House was the ownor of the number of shares therein mentloned, of 
the par value of twenty-five dollars each, and in which it was provided that 
said stock was 'transférable only on the books of the company at thelr office 
in the city of Houston, Texas, in person or by attomey, upon the surrender of 
tliis certificate;' and that afterwards, under date of ÔcMhcv 2, 1873, the said 
T. W. House, by certain assignments under his hand, did, for a valuable 
considération, and in due course of trade, sell, transfer, and assign the said 
180 shares of stock to the said plalntift', and did authorize the plaintiff to make 
the necessary transfers on the books of the défendant company, and did then 
deliver the said eleven certificates, respectively, with the said assignment m- 
dorsed thereon, respectively, to the said plaintiff; that the plaintiff, being in 
the lawful possession, and entitled to the possession, of said certificates and 
shares of stoclc, and being the liolder and owner thereof, and entitled to aU 
the rights, dividends, and profits thereunto belonglng, on or about July 30, 
1888, and on divers days thereafter, and before the bringing of this suit, (which 
was filed September 16, 1889,) did apply to and require the défendant to 
transfer said shares of stock in the name of plaintifC upon its booljs, to issue 
to him in lieu of said certificates, which he then oflrered to surrender, certifi- 
cates for an equal number of shares of the capital stocli of the défendant 
company, in accordance with the formaiities required by its charter; and did 
also then require the said défendant to pay to him ail dividends declared by 
it upon said shares of stock, and to duly recognize said plaintifC as the owner 
of said stock, and entitled to ail the rights, dividends, and profits thereunto 
belonglng; but the said défendant did whoUy refuse at tlie respective times 
of said application and requirement, and stUl doth refuse, to transfer said 
shares of stock in the name of the plaintiff upon the books of said company, 
or to issue and deliver to the plaintiff certificates for the said 180 shares of 
its capital stock, or to pay to him the dividends declared thereon, or to 
recognize said plaintiff as the ovnier of said stock." 

The défendant company, in its answer, pleaded In substance and efCeot: 

(1) A gênerai déniai of ail the allégations contained in plaintiff's pétition. 

(2) That the plaintiff Is not the owner, in either or any of the capaoities 
in which he sues, of the certificates and stock in question, or of any right 
or Interest therein authorizing him to recover thereon, or to maintain this 
suit. To which plea the plaintifC demurred specially on the ground that it 
was not verifled by affidavit, as required by Rev. St. Tex. art. 1265. 

(3) That the plaintiff, or his finn of W. T. Miller & Co., acquired the said 
certificates and stock by and through an illégal and gambling contract In 
cotton with one William Brady, who transferred and pledged said certificates 
to plaintiff, or his said flrm, as collatéral security for margins or commissions 
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chargea Brady by "W. T. Miller & Co., cotton brokers In New York, In further- 
ance of such illégal and gambling contract in cotton. To this plea the plain- 
tifC demurred specially on the ground that the matters therein alleged between 
plaintiff and Brady were not a proper subjeot of inquiry in this suit, were of no 
concern to this défendant, and were immaterial, impertinent, and irrelevaut 
as between the plaintiff and the défendant hereln. 

(4) That the indebtedness claîmed by the plaintiff or his flrm against William 
Brady, and to secure which the said certiticates were pledged as collatéral 
security, is barred by the statute of limitations of the state of Texas of two 
and four years, respectively; to which plea the plaintiff demurred specially 
on the ground that it was not a proper suJbject of inquiry in this suit, that it 
was of no concern to the défendant herein, and that it was immaterial, im- 
pertinent, and irrelevant as between this plaintiff and this défendant whether 
said indebtedness was or was not barred by limitation. 

(5) That the eertlflcates and stocks were canceled, discharged, and satisfled 
on or about June 15, 1874, by tlie issuance and delivery by the défendant to 
William Brady, then the owner of the eertlflcates and stock in suit, of otlier 
and new eertlflcates of stock; that William Brady, who was then tlie défend- 
ants président, continued to hold the eertlflcates in suit in his capacity as prés- 
ident, and as discharged and canceUxi, untll he oeased to be président, in the 
early part of 1875; tliat the eertlflcates and stock in suit are now, and hâve been 
ever since June 15, 1874, null and void, and of no force or effect whatever 
against the défendant; and that plaintiff or his flrm acquired the eertlflcates 
in suit from William Brady long after Brady coased to be presidi-nt of the 
défendant Company, and with actual or constnictive laiowledgo of such can- 
cellatlon of said eertlflcates and stock, and without paying valuable considéra- 
tion therefor. To which plea the plaintiff demurred specially, as not sliowing 
and alleging any valid or lawful cancellation of said eertlflcates and stock. 

(6) That plalntiff's cause of action against the défendant is barred by the 
statutes of hmltation of the state of Texas of two and four years, respec- 
tively. 

(7) That at ail times and on ail occasions çontinuously ever sinoe June 15, 
1874, up to and at the présent time, the défendant lias treated and regarded 
the eertlflcates and stock in suit as settled, satisfled, canceled, discharged, and 
nuU and void, and of no force or effeot whatever against défendant, and re- 
fused to recognize said eertlflcates or stock as valid or hindlng, or of any force 
or etïect agauist the défendant, of ail of which facts the plaintiff hashadknowl- 
edge, actual or constructive, çontinuously ever since June 15, 1874: and that, 
therefore, the plaiutiff's demands suod on hereln "are stale domands," as well 
as barred bj' the statutes of limitation, "and do not entitle the plaintiff to 
any relief." To whlcli plea the plaintiff demurred specially, as vague, obscure, 
uncertaln, and attempting to set up in a case at law the défense of stale de- 
mand, which, wlien weU pleaded, is good only in equity. 

The plaintiff, by way of replication to defendant's answer, flled— First, a 
gênerai demurrer, and also spécial demurrers to each of the spécial défenses 
set up by tlie défendant, the grounds of which spécial demurrers hâve been 
mentioned, ail of which were ovei-niled by the court; second, pleaded a gên- 
erai déniai of the allégations contained in the defendant's answer; and, third, 
pleaded specially, by way of estoppel, to each of the spécial pleas of the de- 
fendant, in substance as follows, vlz.: The due and légal issuance, sigTitng, 
and delivery by the défendant company to one T. AV. House, on October 1, 
1873, of the said eertlflcates, under the seal of the company and the signa- 
ture of its président and seoretary, and that the défendant company "thereby 
acknowledged and represented unto ail persons interested that the said T. W. 
House was tlie owner of one hundred and eighty shares of twenty-flve dollars 
each of the capital stock of the défendant company, and thereby also acknowl- 
edged and represented unto ail persons interested that the said shares of 
stock could be transferred only on the books of the company, at their oflflce in 
the oity of Houston, Texas, in person or by attomey, upon tlie surrender of 
said eertlflcates; and thereby also represented and acknowledged unto aU 
persons interested that whoever in good faith purcliased the said stock and 
produced to said défendant the said eertlflcates, regularly assigned, with 
power to transfer, was ontitled to hâve said stock transferred to hlm; and 
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thereby also aoknowledged and représentée! unto ail persons ihterested that 
the said défendant wotild not transfer said stock to any one not in possession 
of said certiflcates; and thereby also acknowledged and afBrnied and repre- 
sented contlnuously unto ail persons interested tliat it would hold, for tlie 
use and benefit of the owner and holder of said certiflcates, tlie amount of 
stock therein specifled, until said certiflcates were presented at the office of 
the défendant for surrender and cancollation. That aftervvards, as alleged 
in said plamtifC's pétition, and before the commencement of this action, said 
plaintifC, for valuable considération, in good failli, and without knowledge of 
any adverse claim to said certiflcates and stock, or either of them, or any part 
thereof, in full faith that the said défendant would observe ils acknowledg- 
ments, affirmations, undertakings, and représentations as aforesiûd, relylng 
upon the same in good faitli, purchased said stock, and became duly possessed 
of said certiflcates by regnlar assignments, in due course of business, witli 
power to make the necessary transfer on the boolcs of the company, and pur- 
sue in ail respects the directions given in the certiflcates. Whor(>fore, said 
plaintiff prays judgment if the said défendant ought to be admitted to its 
pleas aforesaid, contrary to its ov^'n acknowledgements and représentations by 
the certiflcates of stock aforesaid, etc. To this last pleading of the plaintiff 
the défendant flled a gênerai déniai. 

Both parties duly made and flled a written stipulation waiving a Jury, and 
agroeing to the trial by the court. The cause was tried by the court 
without a jury, and judgment was was rendered for the défendant by the 
court below on March 9, 1892. The plaintiff sued ont a writ of error, and 
brought up the case for review upon twenty-ouo assignments of error, the 
principal ones of whicli are that the court overniled the sevoral spécial de- 
niurrers to defendant's pleas, and admitted the testimony of witnesses against 
plaintiff's objections. 

F. D. Minor and K. B. Davidson, for plaintiff in error. 
M. W. Garnett, (Jones & Garnett, on tlie brief,) for défendant in 
error. 

Before PAEDEE and McCOKMICK, Circuit Judges, and LOCKE, 
District Judge. 

LOCKE, District Judge, (after stating tlie facts as above.) This 
cause liaving bcîen tried witliout a jury by a stipulation of parties 
under section 700, of Rev. St., tlie rulings of tlie court, duly pre- 
sented by a bill of exceptions, niay be reviewed, and, were tliere 
a spécial flnding of facts by tlie court, tlie review might extend to 
the détermination of the sufficiency of the facts found to support 
the judgment. Miller v. Insurance Co., 12 Wall. 285. In this case 
the judgment was a simple flnding for the défendant, as appears 
from the record, in the foUowing words: 

"And now, upon due considération, the court flnds for the défendant, where- 
fore it is considered by the coui't, and so ordered, adjudged, and decreed, that 
the plaintiff's gênerai and spécial domurrers and exceptions to the defendant's 
third amended answer be, and the same are hereby, overniled, to which rul- 
ing of the court on said demurrers and exceptions the plaintiff excepts; and 
it is further considered by the court, and so ordered, adjudged, and decreed, 
that the plaintifC take notliing by his suit, and tliat défendant recovor from 
the plaintiff ail costs about this suit incuiTed, and hâve exécution therefor." 

What in the record claims to be a finding of facts is an extended 
statement of the testimony introduced in the case, occupying some 
89 pages of the record, with no ultimate flnding or détermination. 
This is not considered such a spécial finding of facts as is contem- 

v.5oF.no.3 — 24 
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plated by the statute. In Morriss v. Jackson, 9 Wall. 125, where this 
question was under considération, the court says: 

"It is not a niere report of the évidence, but a statement of the ultimate 
facts on whloh the law of the case must détermine tlie rights of the parties; 
a finding of the propositions of fact which the évidence establishes, and not 
the évidence on which those ultimate facts are supposed to rest. * * * The 
bill of exceptions, while professlng to détail ail the évidence, is no spécial 
flnding of facts." Mining Co. v. Jackson, 100 U. S. 37; Crews v. Brewer, 19 
AVall. 70. 

There being nothing in this case that can be considered such. spé- 
cial flnding, it is impossible to detennine the amount of considéra- 
tion given in tlie final détermination of the question to any particu- 
lar plea whicli had been pleaded, and thus décide whether, if there 
might be any plea which should not hâve been sustained, that par- 
ticular one was or was not the one upon which final judgment was 
given. It necessarily follows, therefore, that if any one of the sev- 
eral pleas was improperly sustained it would be error. 
' It has been suggested that if in any plea sufflcient grounds of dé- 
fense are found to sustain the judgment it might be presumed that 
the court having the entire cause under considération had given 
judgment upon that alone, regardless of the others, which might be 
bad; but, in the absence of a flnding of fact showing that to hâve 
been the case, we do not think it can be presumed, and in reviewing 
and considering the pleadings the same practice must be followed 
as if the case had been tried by a jury, namely, a review of the rul- 
ings upon the pleadings and the admissions of évidence. 
j The first error assigned is the overruling of plaintiff's spécial de- 
murrer to the second plea of défendant'» third amended original an- 
swer, which dénies that the plaintifE was, in either or any of the 
capacities in which he sues, the owner of the several certiflcates of 
stock mentioned and sued for, or of any right or interest in said cer- 
tiflcates that authorized or could authorize him to recover thereon, 
or maintain this suit, because such plea was not verifled by afii- 
davit. Upon an examination of this plea it will be seen that, al- 
though the words, "in either or any of the capacities in which he 
sues," are used, yet the intended force and effect of the plea is not 
to deny the right to sue on account of his personal capacity, but on 
account of his lack of right of property in the alleged certiflcates. 
Nor does it deny the exécution or genuineness of any document, 
or of its indorsement, and does not, we think, corne under the pro- 
visions of article 1265, Eev. St. Tex. 1879.^ 

The third; plea allèges that the certiflcates of stock upon which 
suit was brought were acquired through ah illégal and gambling 
contract between one Brady and plaintifif, but it does not allège that 
Brady had in any way repudiated that contract, or had made any 

'Rev. St. Tex. 1879, art. 1265: "An ansvec settlng up any of the foUowing 
matters, unless the tmth of the pleadings appear on record, shaU 'be verifled 
by affldavit: * * * (2) That the plainilff has not légal capacity to sue. 
* * * (3) That the plaintifC is not entitled to recover in the capacity in 
which he sues. * * * (9) A plea denylng the genuineness of the indorse- 
ment or assignment of a wiitten Instrument, as required by article 271." 
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claim upon défendant company for said stock, or tliat défendant 
Company had not obtained and lield the benefits and advantages 
of the stock in the absence of thèse certiflcates. We do not con- 
sider that simply the plea of the illegality of the contract by which 
such certiflcates of stock were obtained, standing by itself, a suiFi- 
cient plea, and the exception to it should hâve been sustained. 
Eailroad Go. v. Durant, 95 U. S. 576; Chit Cont. 976; Myers v. 
Meinrath, 101 Mass. 366; Helm v. Swiggett, 12 Ind. 194; King v. 
Green, 6 Allen, 139. 

The fourth plea of défendant company urges as a ground of dé- 
fense that the certiflcates sued on were only held as collatéral se- 
curity for an indebtedness claimed by said plaintifï against one 
William Brady, and that such indebtedness, if it ever existed, was 
barred by the statutes of limitations of the state of Texas. To this 
plea plaintiff demurred specially, becanse said matters were not a 
proper subject of inquiry in this suit; that it is immaterial and of 
no concem to the défendant herein whether any indebtedness owing 
by William Brady is or is not barred by the statu te of limitations. 
The suit was upon certiflcates of stock allegéd to hâve been as- 
signed to plaintiff by one T. W. ITouse in the course of business. Cer- 
tiflcates of stock held as collatéral security for an indebtedness are 
treated as a pledge, and not as a mortgage. Their possession passes 
with the pledging. Although the remedy may be barred by the 
statute of limitations, the debt is not «^xtiaguished, and it is with- 
in the discrétion of the debtor to plead the statute or not. It was 
a Personal privilège of Brady to plead the bar given by the statute, 
if he saw fit, or waive such rights; and it was for him alone. In 
Hudson v. Wilkinson, 61 Tex. 606, this question was directly passed 
upon, and it was held that "in case of a pledge the fact that the 
debt wMch it was made to secure is barred by the statute of limi- 
tations would constitute no défense to an action by the pledgee 
against another for the wrongful conversion of the property." This 
is accepted as the law of the state in which this action is pending, 
and Controls in ail matters of limitations. We consider the de- 
murrer to this plea to be good, and that it should hâve been sus- 
tained. 

We consider it unnecessarj' to review further the pleas and de- 
murrers thereto, as they appear to allège matters upon which évi- 
dence might be given which would be direct! 3' relevant and mate- 
rial to the issue. 

In the matter of the admission of évidence npon the several points 
specifled in the biU of exceptions, we think it may well be said, as 
was said in Mining Co. v. Taylor, 100 U. S. 37, that "the admission of 
immaterial or irrelevant évidence is no suflRcient reason for revers- 
ing a judgment when it is apparent that it cannot hâve affected the 
verdict or the flnding injuriously to the plaintiflf in error." It does 
not appear from the record how this testimony was taken, whether 
viva voce or by déposition, or whether the questions were objected 
to before being answered or not, or whether there was any motion 
to suppress any portion of tlie dépositions or exclude the testimony, 
or whether there was any motion to exclude or suppress before the 
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évidence had actually been eubmitted to the court, or whether there 
was any direct ruling upon such question at tlie time, or exceptions, 
if rulings were made. The admission of évidence in a case being 
tried by a court without the intervention of a jury does not require 
the nice distinction of ruling that it does when it is to go to a jury, 
and the fact that testimony is given in an answer or read in a dép- 
osition does not necessarily imply that it is improperly considered in 
the final examination and conclusion of the case. The same judi- 
cial mind that would exclude it from a jury can as readily set it 
aslde upon a final considération; and, where there appears suffl- 
cient évidence to justify the conclusions reached, the presumption 
is that the irrelevant testimony, although heard and not positively 
excluded by order, was set aside eventually, and not considered to 
the injury of the plaintiff in error. 

It is considered that the error in overruling the demurrers to the 
third and fourth pleas will necessitate a new trial, and it is ordered 
that the judgment below be reversed, and the cause be remanded 
for a new trial 



OALDWELL v. SCHOOL DIST. NO. 7 OF LAKE COUNTY. 
(Circuit Court, D. Oregon. March 1, 1893.) 
No. 1,945. 

1. BCHOOTiS AITO SCHOOTi DlSTTlICTS— TeACHEIÎS' CoNTKACTS— DuRATION. 

In the absence of statutory limitations, a school district can enter Into a 
contract of employment wlth a teacher for the period of two scholastic 
years, though such contract exteuds beyond the term for whlch some of 
the directoi-s were elected. 
3. Same — Compensation — CERTAraTT. 

Such contract is not void for uncertalnty where the stipulation for the 
teacher's compensation provides that he sliall receJve the same salary for 
his services as was established at that date for like services by the school 
district wlthUi whlch the clty of Portland Is sltuated. 

At Law. Action by 0. J. Caldwell against School District No. 
7, of Lake county, Oregon, to recover for breach. of contract. De- 
fendant demurs. Demurrer overruled. 

James F. Watson, for plaintiff. 
Earl 0. Bronaugh, for défendant. 

GILBEET, Circuit Judge. The plaintiff sued School District No. 
7, of Lake county, upon a contract made on June 1, 1889. The ques" 
tions presented in this case on demurrer to the complaint are — First, 
whether under the laws of Oregon a school district can enter into 
a contract of employment with a teacher for the period of two scho- 
lastic years ; and, second, whether such a contract is void for uncer- 
talnty if the stipulation for the teacher's compensation provides that 
he shaH receive the same salary for his services as was established at 
the date of the contract for like services by the board of directors of 
the school district within whlch the city of Portland is situated. 

It is oontended on behalf of the défendant that the school 
directors bave not power to enter into a contract extending 
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further into tlie future than the tenu for which ail ihe mem- 
bers of the board hold their office. In support of tMs view 
citation is made to décisions of the state courts of Hlinois. 
Undoubtedly tbat doctrine is supported by the décisions of 
that state. An examination into the grounds of those décisions, 
however, discloses the fact that they are based upon the interpréta- 
tion given to the statute of lUinios. The statute there provides 
that at the annual élection of directors the course of study for the 
ensuing scholastic year shall be determined by ballot of the electors. 
The courts hâve held it to be a necessary inference that no contract 
could be made for the eraployment of a teacher until it should be 
known what service was to be contracted for. In other states, 
"where there is no statute limiting expressly or by implication the 
time for which such a contract may be made, the décisions uniformly 
concède the power to the directors to enter into agreements for a 
period longer than their term of office. Gates v. School Dist., (Ark.) 
14 S. W. Eep. 656; Keubelt v. School Town, 106 Ind. 480, 7 N. 
E. Eep. 206. In this state there is no such limitation by statute, 
and it is not perceived that any principle of public policy vrould 
probibit the making of a contract for a period of two scholastic years. 

Neither is the contract void for want of certainty as to the terms 
of payment. That is certain which may be rendered certain. It 
does not appear from the complaint that the compensation to be 
paid the plaintiff was not capable of being rendered certain by refer- 
eEce to a fixed and deflnite standard of compensation established 
by the directors of another district. The practice of so expressing 
the rate of compensation in a contract may be justly open to criti- 
cism when it is considered that the directors are trustées of the peo- 
ple, and owe to them full and accurate information as to the terms 
of ail contracts ; yet upon a demurrer to a complaint flled to recover 
compensation under such a contract, after the same bas been exe- 
cuted, the court will not be justified in holding the contract void. 

The demurrer is overruled. 



tnsriTED STATES T. CLOUGH. 
(Circuit Court of Appeals, Slxth drcult Febrnary 6, 1893.) 

No. 2G. 

Clatms against THE UifiTED Statbs— Commissionek's Feks — Appixing Se ai» 
Rer. St. i 1014, requlres the process issued by a United States commis- 
sloner to be the same as that Issued against offenders under the state 
law by examlning magistrates. In Tennessee the seal of the maglstrate Is 
necessary to validate the process. Rev. St § 828, allows clerks for issuing 
and entering every process, with certain exceptions, $1, and a further 
allowance of 20 cents for afflxing the seal of the court to any instrument 
when requlred. Kev. St. § 847, allows commissioners the same fee as Is 
allowed the clerks for llke services. Held, that the allowance of 20 cents 
applies only to those instruments for which spécifie provisions are not 
made, and that a commissioner In Tennessee is not entltled to such fee for 
afflxing his seal to warrants, wrlts of mittimus, etc., issued by him upon 
prellminary examinations, slnce such action is a necessary part of tUe 
Issuance of the process, and is pald for by the fee for the process. 47 
Fed. Kep. 791, reversed. 
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S. SamB— StATUTHS— CONBTRUCTTOlî. 

Where a statute allowing an offlcer'g compensation admlts of two In- 
terprétations, the words sliould be construed strictly In favor of the United 
States, and uot llberally lu favor of the ofilcer. 40 Fed. Rep. 813, dlsap- 
proved. 

Appeal from the Circuit Cîourt of the United States for the West- 
ern Division of the Western District of Tennessee. 

Pétition by Jolin B. Clough for the recovery from the United 
States of fées claimed by hitn for services as commissioner. A de- 
cree was rendered for the petitioner. 47 Fed. Rep. 791. The United 
States appeal. Modifled. 

S. W. Hawkins, for the United States. 
John B. Clough, pro se. 

Before JACKSON and TAFT, Circuit Judges, and SWAtT, Dis- 
trict Judge. 

TAFT, Circuit Judge. This waa an appeal from a decree ol 
the circuit court for the western district of Tennessee adjudging the 
United States to be indebted to John B. Clough, a United States com- 
missioner, the plaintiff below, in the sum of $405.75 for fées eamed by 
him as such commissioner. The pétition was filed under an act of 
congress approved March 3, 1887, entitled "An act to provide for the 
bringing of suits against the government of the United States," 
(chapter 359, 24 St. at Large, p. 505,) which conferred upon district 
and circuit courts of the United States a jurisdiction simUar to tliat 
exercised by the court of claims over suits brought against the 
United States. The judgment rendered covered and included feea 
for a humber of items, onîy one of which is objected to and assigned 
for error on this appeal. The court below held that the plaintiff waa 
entitled to a fee of 20 cents for aflSxing his commissioner's seal to 
warrants, writs of mittimus, etc., is^ued by him upon preliminary 
examinàtions, amounting in the aggregate to $141.40. 

Under section 847 of the Eevised Statu tes, commissioners are en- 
titled to the same fées as are aJlowed to clerks for like services ; and 
under section 828 of the Eevised Statutes the clerks are aUowed 
for affixing the seal of the court to any instrument when required, 
20 cents. Under section 1014 of the Eevised Statutes the process 
issued by the commissioner is required to be the same as that 
issued against oflenders under the state law by examining magis- 
trates. In Tennessee the seal of the magistrate Is necessary to vali- 
date his warrant or mittimus. Tackett v. Stîi-te, 3 Yerg. 392. And 
it is therefore essential to the validity of a warrant of the United 
States commissioner, exercising jurisdiction in Tennessee, that his 
writs shall hâve his seal afiixed. 

It is contended by counsel for the appellee thàt it necessarily fol- 
lows from the foregoing that the conmiissioner should be allowed 
20 cents for aflSxing his seal to each writ Were the foregoing ail 
of the statute law bearing on the subject, the argument would be 
Sound, but, in our opinion, the other provisions of section 828 show 
that it cannot be supported. By section 828, clerks are allowed, 
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"for issuing and entering every process, commission, summons, 
capias, exécution, warrant, attachment, or otlier writ, except the 
writ of venire or a summons or subpoena for a witness, one dollar." 
And under section 847 United States commissioners are allowed, 
"for issuing any warrant or writ, and for any otlier service, tlie same 
compensation as is allowed to clerks for like services." 

If the seal of a United States commissioner is essential to make 
a légal warrant or a writ of mittimus within the state of Tennes- 
see, then we are clearly of the opinion that such service is included 
in the issuing of such warrant or writ, and that the one dollar pro- 
vided by statute for issuing pays also for the aifixing of the seal. 

The provision in section 828, allowing 20 cents for aifixing the 
seal of the court to any instrument when required, applies only to 
those instruments the issuing or jjreparation of which are not 
speciflcally allowed in the previous provisions of the same sections, 
and on which a seal may be needed. The provision allowing 15 
cents a folio for making any record, certificate, return, or report has 
application to writings some of which might need a seal, and in 
charging for such record or certificate or other paper 20 cents should 
be allowed for affixing the seal, because the 15 cents a folio is obvi- 
ously only for the writing required in the body of the paper. But 
where the fee is for issuing and entering a particular writ the ser\'- 
ice to be paid for is the issuing and entering a lawful writ with ail 
that that includes. The learned judge below, in objecting to this 
view, says: 

"The argument tliat soetion 828 of tlie Revised Statutes, giving a fee of one 
dollar for issiimg and entering every process, etc., covers everj' charge in re- 
spect of and conceming the writ, is wlioUy untenable, because the subisequent 
part of the section in ternis provides a fee for entering the return of it, and 
this service may just as well be said to be ombraced in the one doUar as the 
fee for affixing tlie seal, also expressly given." 

There is involved in this statement, it seems to us, a non sequitur. 
The issuing and entering of a process is one thing, and entering of 
the return of the process is another. The process is valid and com- 
plète in the hands of the executing officer without any return, and 
the entering of the return is tlierefore a service entirely separate 
from the issuing and entering of the process, and could not, it seems 
to us, by any force of reasoning, be held to include the entering of the 
return. We do not concur in the oninion of the court in McKinstry 
V. U. S., 40 Fed. Eep. 813, as to the principle to be followed in the 
construction of the fee bill. We do not know any rule of public 
policy or of practical expérience which requires that where a statute 
allowing an ofïicer's compensation "admits of two interprétations, 
tlie words should be construed liberally in favor of the oificer, and 
not strictly in favor of the United States." The well-known abuses 
under the fee System, bv which the government has been defrauded 
of large amounts through unconscionable charges, and the lax ad- 
ministration of the law in this resnect, would seem to require a 
strict interprétation in favor of the United States, rather than in 
favor of the officer. The decree of the court below will be modifled 
in accordance with this opinion. 



376 FEDERAL EEPOfiTKE, VOl. 55. 

In re ADUTT. 

(Circuit Court, N. D. Illinois. April 18, 1893.) 

1. Fbdebal Coubts— Cihcuit Court— Juhisdiction—Habbas Coeptjs— United 
States Commissioneb. 

On a writ of liabeas corpus, in behalf of one committed by a United 
States commissioner to tlie custody of the marshal to await action of the 
executive on demand of a foreign govemmeut for hls extradition on the 
ciiarge of forgery, tlie circuit court can inquire only as t^ the jurisdiction 
of tlie commlssioner over tlie sub.ject-niatter, and wbether tliere was légal 
évidence before liim, supporting tlie judgment. 
3. Extradition— Peocbedings — Nbcbssity op Recjuisition. 

The initiative of proceedings for tlie extradition of an alleged crimlnai 
does not necessarily rest on a demand or réquisition by the foreign govem- 
ment upon our govemmeut; but such proceedings may be commenced by 
the arrest of the person charged, under a warrant issued by a United 
States commlssioner on coniplaint of a foreign consul. In re Knino, 14 
How. 103; Benson v. McMahon, 8 Sup. Ct. Kep. 1240, 127 U. S. 457,— fol- 
lowed. 

3. Forgery — Uttering Forged Paper— Trbaty. 

The crime of utterlng forged paliers is included in the eommon-law défini- 
tion of forgery, and iu the term "forgery" as used in the treaty between 
Austrla-Hiuigary and the United States. 

4. Samb — Feaud by Means of Forgery. 

The term "forgeiy," as used in the treaty, should havo, so far as our 
govemmeut is eoncerned, its commou-law définition, wliich inclvdos 
forgery of commercial paper, though the crime of forgery, as kiiown to 
the law of Austiia-Hur.gary, comprehends tlie falsification of public 
obligations, and tliough tlie crime of forging commercial paper, charged 
against the prisoner. is there classifled as "fraud by moaiis of forgery." 

5. Extradition — Plbading — Complaint by Foreign Consul. 

Where the complaint states that complainant is the duly-accredited 
officiai agent of the foreign govemment, it is not necessary tliat a com- 
plainant should swear positively in the jurât that he is consul. 

6. Samb. 

The complaint, to give jurisdiction, need not bave the précision and 
particularlty of an mdictmait, but should set forth the substantial and 
material features of the offense, so that the court can see that the partieu- 
lar crime charged is one enumerated in the treaty. 

7. Same — Warrant. 

A warrant charging the prisoner witli forgery and uttering forged 
paper is not objoctionable as charging two offenses, slnce both are com- 
prehended within the crime of forgery at common law. 

Pétition by Jacques Licco Adutt for writ of habeas corpus. Pe- 
titioner remanded. 

A. Moses, for petitioner. 

John 0. Rioliberg, for Austrian Government. 

JENKINS, Circuit Judge. The petitioner, upon complaint of 
the consul, at Chicago, of the Austria-Hungary government, was, 
by the United States commlssioner, committed to the custody of 
the marshal to await the action of the executive upon demand of 
the Austria-Hungary government for his extradition, upon the 
charge of forgery. He thereupon sued out this writ of habeas cor- 
pus to obtain his discharge, and a writ of certiorari to the commls- 
sioner to bring up the proceedings before Mm. 
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Many objections were raised by tbe petitioner, at the hearing, 
to the jurisdiction of the commissioner, and to the regularity of the 
proceedings before him, but I deem it necessary to consider only 
the following : First, that there is no évidence in the record of any 
demand or réquisition made by the government of Austria-Hungarj' 
upon tlie governnient of the United States of America for tlie ex- 
tradition of the prisoner; second, that the treaty with tliat govern- 
ment covers only the crime of forgery, and not the offense of utter- 
ing forged paper; third, that tlie crime of forgery, as known to the 
law of Austria-Hungary, comprehends only the falsification of pub- 
lic obligations, and not the forging of commercial paper; fourth, 
that the offense with which he is charged at Vienna is "fraud by 
means of forgery;" flfth, that the complaintto the commissioner does 
not state that Mr. Claussenitis, the Austria-Hungary consul, in pre- 
ferring the complaint, acted in the capacity of the représentative 
of liis government; sixth, that the complaint is détective and void 
as to jurisdiction, in that it does not set forth the particulars of the 
commercial paper alleged to be forged. 

The ofllce of a writ of habeas corpus is not to correct irregu- 
larities; is not to reverse the décision of the commissioner because 
of some incompétent évidence admitted; is not to review his dé- 
cision upon the v^'eight and sufïiciency of the testimony. This court 
can only inquire as to the jurisdiction of the commissioner over the 
subject-matter, and whether there was légal évidence before him, 
supporting the judgment. 

The flrst objection présents a question which bas vexed the courts 
and executive department of the governnient for many years. I 
need not hère enter into a récital of the conflicting décisions upon 
this point, except to say that it would seem to hâve been decided 
against the petitioner in Ee Kaine, 14 Hovv. 103, and in Benson v. 
McMahon, 127 U. S. 457, 8 Sup. Ot. Rep. 1240. It would, I think, 
in the protection of individual liberty, be more seemly to require 
that the initiative of proceedings for extradition should rest with 
the government of the United States, upon demand of a foreign gov- 
ernment, than that they should be allowed to be instituted by a 
consul of a foreign government without authorization of our own 
government, and would also, I think, better comport with the dig- 
nity of the government, and of judicial proceedings; but I feel coii- 
cluded by the décisions to which I hâve referred, and am therefore 
unable to sustain this objection. 

The second objection — that the crime of uttering forged paper 
is not comprehended in the term "forgery" — is, I thinlî, not main- 
tainable. The common-law définition of forgery does include the 
utterance of forged paper. 

The third objection — that the crime of forgery, as known to the 
law of Austria-Hungary, comprehends only the falsification of pub- 
lic obligations, and not the forging of commercial paper — is, I think, 
not maintainable. The term "forgery," as used in the treaty, should 
hâve, so far as this government is concerned, its common-law défini- 
tion, as it was undoubtedl,y used in that sensé. The law of the 
Austria-Hungary government, as expounded by Mr. Ziesler, does 
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not indicate that "forgery" includes only tlie falsification of public 
documents. There is designated in its law the crime of falsifica- 
tion of public documents, and there would also seem to be tke ci'ime 
of falsification of private documents, treated in the Criminal Code 
of that country as one of the species of crime classifled under the 
gênerai head of "betrug," or "fraud." It is under that head defined 
to be a crime to manufacture false private documents, or falsify 
genuine ones. We must look to the essence of the ofEense, and not 
to its mère dénomination in foreign Codes, to ascertain just the of- 
fense comprehended in the treaty. And the spirit of that treaty is, 
as I conceive, that one should be extradited for the commission of 
the offense known as forgery, by whatever name it may be called 
in the Criminal Code of Austria-Hungary; and if the charge before 
the commissioner is that of forgery, as known to our law, and the 
évidence is sufflcient to hold the prisoner for the action of the ex- 
ecutive, it is, I think, quite immaterial that the offense of forgery, 
as known to our law, is classifled in Austria under the title of 
"Fraud by Means of Forgery." 

I ain unable to sustain the fourth objection. The complaint 
states that the complainant is the duly-accredited officiai agent and 
représentative of the Austria-Hungary government, at Chicago. 
The criticism upon the jurât to the complaint, that he does not there 
positively swear that he is the consul, but that his title is merely 
descriptio personae, is ill sustained in view of the positive statc- 
ment in the body of the complaint; and the description of his per- 
son in the jurât was unnecessary, and is snperfluous. It is doubt- 
ful, also, if it be essential that the complaint should show that it 
was preferred by the représentative of a foreign government. It 
is enough, probablj', if to the commissioner, or to the executive act- 
ing upon the proceedings before the commissioner, it duly appears 
that the proceeding is in fact instituted and conducted by the de- 
manding nation, or its duly-accredited représentative. It would, 
I think, be the better practice that the initiative of the proceeding 
should show that it was instituted by the demanding government; 
but it seems to hâve been considered unnecessary, so long as it does 
appear in the proceedings, as a matter of fact, that they are sanc- 
tioned by the demanding government. Benson v. McMahon, supra. 

The fifth objection — that the complaint is defective as to jurisdic- 
tion — cannot, I think, be sustained. It is, of course, necessary that 
the substance of the offense charged should be declared, so that the 
court can see that the particular crime charged is one enumerated 
in the treaty; but a complaint need not hâve the précision and par- 
ticularity of an indictment, but should set forth the substantial and 
material features of the offense. In re Henrich, 5 Blatchf. 414; In 
re McDonnell, 11 Blatchf. 79. In the latter case the complaint 
charged that the prisoner did "commit the crime of forgery and 
the utterance of forged pajser, to wit, did feloniously, in the 
said city, and at the time aforesaid, forge and utter, well know- 
ing the same to be forged, several acceptanoes of two several 
bills of exchange, each for the payment of one thousand pounds 
sterling, lawful money of the United Kingdom of Great Britain 
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and Ireland." The court held that this coniplaint did charge 
the crime of forgery at common law, although without the par- 
ticularity required in the formai indictment for the offense. The 
complaint hère, while I think it greatly wanting in particularity of 
description, does charge the forging of certain bills of exchange, of 
the value of 81,000 gulden, Austrian coin. I am inclined to hold this 
complaint sufflcient to give the commissioner jurisdiction, because 
it charges the crime of forgery. In ail such cases as thèse, how- 
ever, the commissioner, upon objection of the petitioner, should re- 
quire an amendment of the complaint, that the petitioner may be 
fuUy informed of the particular charge for which he is sought to be 
extradited, and ail the particulars of that charge. He ought not to 
be required to défend himself against a charge of forging certain 
biUs of exchange without being advised by the complaint of ail the 
particulars of the bills which he is charged with forging. That is, 
however, a matter for the commissioner, acting within his jurisdic- 
tion, and not a matter going to the jurisdiction of the commissioner 
to entertain the complaint. 

There was a further objection made, that the warrant under 
which the prisonerwas arraigned charges two offenses, — the forging 
and the uttering of the forged paper. It need only be said, as to 
that, that both are comprehended within the crime of forgery, at 
common law. 

I désire to add, in conclusion, that I hâve been greatly impressed 
with the dissenting opinion of Mr. Justice Nelson, concurred in by 
Chief Justice ïaney and Justice Daniel, in Ee Kaine, 14 How. 103, 
and should be glad to see the principles there asserted adopted in 
ail extradition proceedings. The danger to individual liberty by 
the institution of thèse proceedings, except under the sanction of 
the executive of the United States, is too grave to be tolerated. 
Proceedings in interstate rendition can only be set in motion by the 
executive of one state upon demand of the executive of another. 
So should it be with respect to extradition. I should be glad to see 
the jurisdiction of the commissioner called into action only upon 
the request of the executive. It is true that extradition can be 
had finally only upon the action of the executive, but there cannot 
be too many restrictions to the encroachment upon individual lib- 
erty. I should also be glad to see a requirement by law that the 
complaints in such cases as this should be required to hâve the par- 
ticularity with respect to charging the offense that is required in 
formai indictments. This is important in "view of the holding that 
one can be tried in the demanding country only for the offense for 
which he was demanded and extradited. I feel bound, however, by 
the décisions, and practice under them, to hold this proceeding suf- 
ficient. 

It was urged at the hearing that there was not sufflcient légal 
évidence before the commissioner to sustain his holding. I 
hâve carefuUy inspected the record, and, without particularizing 
the facts, I deem it only necessary to observe that I think there was 
abundant légal évidence before the commissioner, upon which he 
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might well find that the offense Lad been commltted by the peti- 
tioner. 

The prisoner wUl be remanded to the cnstody of the marshal, 
to be held under the commitment of the commissioner, awaiting the 
order of the président of the United States in the premises, and the 
writs of habeas corpus and certiorari are discharged. 



UNITED STATES V. THOMAS et aL 

(District Court, D. West Virginia. Aprll 8, 1893.) 

PosT Office— Obstructino Mails. 

Boys who place obstructions on the track of an electrlo rallway -whereon 
the United States mails are carrled, and by so dolng delay the mail, or 
force it to be carrled in some other way, are guilty of the crime of ©!>• 
structlng the maUs, under Rev. St § 3995. 

At Law. Indictment for obstructing the United States maEs. 

G. C. Sturgiss, U. S. Dist. Atty. 

G. W. Attkinson and W. H. H. Flick, for défendants. 

JACKSON, District Judge, (orally.) Gentlemen of the Jury: 
This case, up to tliis time, although very brief , has developed a very 
remarkable state of things in this community, — one that certainly 
is to be regretted by every one who has any respect for law and or- 
der. In a country like ours, where its institutions are based upon 
the common and free intelligence of the people, especiaJly of the 
wage-eamers, which are supposed to be the foundation of our form of 
government, it is surprising that people of intelligence should under- 
take to remodel and reform the obligations that exist between them 
and their neighbors, or, in other words, to upturn the strata of 
Society. Every man who enters into a contract with his nei^libor 
is under a mutual obligation to his neighbor, and has a reciprocal 
duty to perform. Contracts are based upon the mutual consent of 
the parties to the contract, and, if once entered into, the obligation 
should be held sacred. 

Now, just exactly what is involved in this question of the strike 
hère, which has brought about ail this trouble, I do not propose to 
investigate. I do not propose to say which side is m. the right, nor 
which side is in the wrong, or whether in fact either side is in the 
wrong; but I propose to say to thèse people in this community 
that tliere is but one way to redress a wrong known in this country, 
and that is in the civil tribunals of the land. No men, no set of 
men, no communistic combination of men, can lawfnlly undertake 
to redress a wrong, except in the way pointed out by law. "S^Tien 
you attempt to bind yourselves together for the purpose of redress- 
ing a wrong, you strike at the very foundation of our government; 
you strike at the very foundation of those laws which give you the 
right of a citizen, — the protection of life, of liberty and the pursuit 
of happiness. Wby don't you think of thèse things? 

Whether the men who hâve employed you give you too little 
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wages, or whether the compensation for the service is too small, 
is not Involved in this case. No man or set of men can compel 
you to work. When you go to a man and enter into Lis em- 
ployment, that is a Toluntary act on your own part, and, when 
you enter into an obligation to serre that man for a spécifie amount, 
you are bound to do so under tlie terms of the contract. The 
moment you enter into it you hâve reciprocal duties to perform, 
as well as légal obligations. Kow, then, if one side breaks the 
contract, he has a remedy at law. If lie does not pay what he stip- 
ulâtes to pay, the wage-earner has a remedy at laAV to force him 
to pay the amount. If he thinks the price is inadéquate, the mo- 
ment that his contract is at an end he has the right to cease the 
labor; or if he thinks it is inadéquate, and there is no flxed 
tînie, ail he has to do is to give his employer notice of the fact, 
and quit. 

You hâve no right to go into a strike, and undertake to stop 
the transportation of the mails of the United States, undertake to 
stop the running of the cars of the country, or undertake to stop 
the business which is carried on on the great highways of the 
country, and which is the mainspring to the success of a country 
like ours. If ail this is donc, then you step upon a right which 
you hâve no right to interfère with. I make thèse gênerai remarks 
on this occasion with a hope that I may reach the ear of the in- 
telligent masses, that they may see at once the error they hâve 
fallen into. Eely not upon combinations and strikes to protect 
your interests. They are disastrous, stopping your mills, and stop- 
ping the enterprises and business of the conimimity which furnish 
the wage-earner the means to support his home. Do not resort 
to such measures to stop oiir manufactures, our mills, or the 
transportation of the mails of the United States, which is so great 
and important an élément of our country for the comfort and wel- 
fare of society. If you take this thing up, and look at it, and 
ponder over it, and see the resuit that must necessarily follow 
such a course of action, and the train of cir<;umstances Ihat must 
necessarily accompany it, you would refuse to enter into thèse 
combinations and strikes. 

But, coming down to the présent case, what is the remedy? Hère 
is the évidence in this case. Ah, it is, as one of the wltnesses said 
on the stand, when lie would remonstrate with the jieojiie who 
Avere obstructing him, and infonn them of his position, the boys 
would reply, "We want to win the stri]<e." Twelve year old boj^s! 
I hâve read of prodigies; I hâve read the biographies of mère 
youths, of men like our Hamilton, who took controî of the treas- 
ury department of this great country when he had barely passed 
his majority, and brought about such wonderful resnlts. We hear 
of such cases, but they are exceptional. Wlien you see boys 
12 years of âge telling the men who are controlling the opér- 
ations of the railroad through the city that they "want to win 
the strike," you say it is exceptional. Where did the idea conie 
from? Where else could it corne from except from the flreaide 
of the father and mother of the boys? Who put it in the heads of 
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the boys to assemble there in gangs of 30-odd (for tbe évidence 
sbows that tbey sometimes came in gangs of 15, 20, 30, or more) 
to do this sort of thing? Do you beliere thèse boys conceived tbe 
idea? Wbat could be tlieir object? "Train a boy in the way 
he should go," and, the adage now is, that he will not soon 
départ from it; and I begin to think there is a good deal in it. 
Taking one step in the wrong direction may lead to the boy's de- 
struction. The flrst step talien, the second soon follows, and then 
the third, and so on to the end ; and, when the end cornes, bit- 
ter, indeed, are the recollections of the parent of the child. 

I do not recognize the right of any man to make me work 
when the compensation is too small. When I was practicing at the 
bar, and a man employed me, I did the best I possibly could 
for him, but if he did not pay me he could get others, and if I 
did not serve him well 1 would expect him to secure some one else. 
There are two sides to every question, and there are two to this 
question. In an expérience of 31 long years on the bench I hâve 
endeavor to discharge my duties without fear or favor, or re- 
spect of person. I hâve endeavored to discharge those duties as 
citizen to citizen. 

The question involved in this case is in regard to the obstruc- 
tions placed on the tracks of the Wheeling Eailway Company, 
ranning through this city to Benwood. The only question to dé- 
termine is whether thèse boys placed obstructions on the track, 
and, if so, whether they caused delay in the transportation of the 
mails of the United States. If you lind from the évidence that 
this is true, you should unquestionably flnd them guilty. 

In support, the govemment lias offered évidence showing a con- 
tract between it and the Wheeling Railway Company for the 
transportation of the United States mails. The obstructions com- 
plained of were created in the vicinity of Benwood. Five wit- 
nesses, ail of them intelligent men, hâve identifled thèse boys. 
Five vi^itnesses identiiied the larger boy, and four identifled the 
younger one. The flrst government wliness, Geisler, a very intel- 
ligent man, when gi'V'ing his évidence, inipresses one with the truth 
of his statements. He said thèse boys placed obstructions on 
the track, and that the obstructions delayed the mails of the 
United States. The next witness, W'eigand, was on the car with 
Oeisler, and corroborâtes his statements. The next one, Meyers, 
a motorman, identifled botji the boys as those placing obstructions 
on the track. Grayble, the conductor on Meyers' car, identifled 
both. Groves, the mail messenger, rode on the cars frequently, 
and testifled that very often obstructions were placed on the 
tracks, at times compelling the transportation of the United States 
Tnails on other routes. The évidence shows so.many obstructions 
that sometimes the cars had to be abandoned, and that the mails had 
to be transported on other routes, by way of Martin's Ferry, Bel- 
laire, over the Ohio Eiver Eailway, and other' routes. Now, then, 
this is a violation of the statutes imposing a penalty for obstruct- 
ing the United States mails. The unimpeached testimony of two 
motormen and two conductors on two différent cars shows that 
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thèse were thé boys who placed obstructions on the tracks, de- 
laying the cars, and hinderiug the delivery of the mails. On one 
occasion the trolley, I believe it is called, was thrown ont, de- 
laying the car. The first witness said he had been struck repeat- 
edly by stones when renioving obstructions. 

But, while the boys undoubtedly placed obstructions on the track, 
some persons older than they are behind tliein, acting the part 
of cowards, and do not dare to undertake themselves what they 
put the boys up to do. They suppose, the boys being niere chil- 
dren, that the courts will not notice what they did. The coun- 
sel for the défense has niade as strong a case as possible, and 
has attempted to set up what in law is called an "alibi," to 
show that the boys were not at the place when the obstructions 
were placed. 

You hâve heard the évidence, and know whether or not the boys 
were there. I leave that for you to détermine. You know whether 
they hâve accounted for ail the time necessary to prove an alibi. 
You hâve heard the testimony of several lady scliool teachers. There 
is a good deal of conllict there, the testimony of tliose ladies 
conflicting with that of other witnesses. Tliis you must your- 
self reconcile. The gênerai remaries I hâve niade hâve nothing 
to do with this case as to the boys. I ha^'e made them for the 
benefit of the people in the community, that they niay see the 
error they hâve fallen into. It is for you to détermine, froni the 
évidence you hâve heard, whether they are guilty. Grentlemen of 
the jury, you are only to consider the évidence in this case. You 
hâve nothing to do with the amount of the penalty to be infiicted, 
which is only a fine, subject to the discrétion of the court. Take 
the évidence, and décide the case. 



In rc BLUMLEIN et al. 

(Circuit Court of Appeals, Second Circuit. April 18, ISOo.) 

1. CusTOMS DuTiEs — Lbaf Tobacco — Unit of Classification. 

Under tlie provisions of tlie tarilï aot of Jlnrch 3, 188.'?, pars. 240, 247, 
tliat "leaf tobacco of which. 85 per cent, is" suitable for Avrappurs, and 
of a specitied grade, shall be subject to a certain duty, and that ''ail other 
tobacco in leaf" shall pay a lower duty, the unit upon which the percent- 
age is to be calculated is the baie as packed at the plantation, if such baie 
is imported without any change other than such as is occasioned by 
sampling, or for the purpose of transportation, and reaches the hands of 
the consumer in that condition, through the ordinary channels of com- 
merce; and duties cannot be assessed according to the proportions of the 
différent quahties found in an entire lot, consisting of several baies, as 
ascertained by an examination of sample baies. 49 Fc>d. Hep. 228, aflirmed. 
FaUî V. Robertson, 11 Sup. Ct. Rop. 41, 137 U. S. 225, distlnguished. 

3. Same — How QuaIjIty Determined. 

The 85 per cent, clause does not refer merely to size and fineness, but t» 
size, fineness, and weig:ht 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 
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At Law. Application to the circuit court by Blumlein & Co., 
importers, under the provisions of section 15 of tlie act of congress 
of June 10, 1890, entitled "An act to simplify the laws in relation 
to the collection of the revenues," for a review of the décision of 
the board of United States gênerai appraisers at the port of New 
York affirming the décision of the coUector in the classiflcation for 
duty of certain Sumatra leaf tobacco entered at said port by the 
importers on June 30, 1890. The décision of the board of apprais- 
ers was reversed. 49 Fed. Kep. 228. The government appeals. 
Affirmed. 

For décision on a motion for further return of the board of ap- 
praisers, see 45 Fed. Eep. 236. 

James T. Van Rensselaer, Asst. U. S. Atty., for appellant. 
W. Wickham Smith, for appellees. 

Before WALLAOE and LACOMBE, Circuit Judges, 

LACOMBE, Circuit Judge. On June 30, 1890, Blumlein & Co. 
imported from Amsterdam, into the port of New York, 37 btiles of 
unstemmed Sumatra leaf tobacco, consisting of three separate plan- 
tation lots, containing 10, 18, and 9 baies, respectively. The tarifE 
act of March 3, 1883, (22 St. at Large, p. 503; Heyl. Tariff Ind. 
pars. 246, 247,) Avhich was at that time in force, provided for duty 
on tobacco as follows: 

"246. Leaf tobacco, of -wliieli 85 per cent, is of tlie requisite sine, and of 
llie necessary fine )iess cl textui-e, to be suitfible for wrappers, and of whicii 
more than one hundred leaves are required to weigli a ponnd, If not stemm ed, 
seventy-five cents per pound; if stemmed, one doUar per pound. 247. AU 
other tobacco in leaf, unmanufaotured, and not stemmed, tliirty-flve cents per 
pound." 

To the metliod of examining and weighing the tobacco adopted 
in this case, many objections were interposed, which hâve been 
argued at great length; but, in the view we take of the construc- 
tion to be given to the statute, such objections need not be passed 
upon, nor need the methods of examining and weighing be referred 
to in this opinion, otherwise than incidentally. As a resuit of 
such examination the coUector decided that, of tobacco such as is 
described in paragraph 246, above quoted, there was: 

In tlte lot of 10 baies 20% 

In tlie lot of 18 baies none 

In the lot of 9 baies 60% 

— ^^\nd of the kind described in paragraph 247: 

In the lot of 10 baies 80% 

In the lot of 18 baies 100% 

In the lot of 9 baies 40% 

Duty was assessed upon 20 per cent, of the lot of 10 baies, and 
on 60 per cent, of the lot of 9 baies, at 75 cents per pound, and on 
the residue at 35 cents per pound. The importers appealed to the 
board of gênerai appraisers, protesting that the entire importation 
was subject to duty only at 35 cents per pound. Upon the ex- 
pressed ground that the questions raised were pending in the 
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courts, the board of gênerai appraisers, pro forma, afflrmed the 
collector's assessment, witkout discussing the merits. The import- 
ers thereupon appealed to the circuit court, which reversed the dé- 
cision of the board and of the collecter, and directed that the to- 
bacco should be classiâed for duty under paragraph 247. The 
government has appealed to this court. 

The report of the board of gênerai appraisers flnds as a fact 
that "the importation was Sumatra tobacco, running about tlie 
same through the baie, with the usual différences in weight and 
texture that occur in Sumatra tobacco." One baie in ten of each 
plantation lot was designated for examination by the collecter, 
and, as the board flnds: 

"The examination was made by drawing ten hands frora eacli baie, [so 
designated.] ïliese hands were tlien weighed, and the number of leaves to 
each hand was couiited, and the percentages wore calculated according to a 
table authorized and adopted by the department. Where they ran over 100 
leaves to the pound, tliey were returned for dnty at 75 cents per pound, and 
the romainder at 35 cents per pound. If, ont of the ten hands, seven of them 
were f onnd to rua over 100 leaves to the pound, seven tentlis of tlie baie was 
returned for dut} at 75 cents per pound, and three tenth.s at 35 cents per 
pound." 

Trom the proof in this case, and in another now before this 
court, it appears that, when this Idnd of tobacco is packed at the 
jjlace of production, the leaves are iirst tied together in packages 
called "hands." The number of leaves in the liand varies. Some- 
times the hand contains less than 20, sometimes more than 50. 
But the gênerai average of leaves is about 35 to 40. From six to 
seven hundred of thèse hands are then packed in a baie, which is 
covered with "bass," — a species of split palm, — and in that con- 
dition sMpped to Holland. There, when sold to outside buyers, the 
bass is covered by an outer wrapper of rush or cloth, and in that 
condition the baie is bought and sold in the markets of the world. 
Except for such opening as is necessary to admit of a proper com- 
mercial examination of the tobacco, after which examination the 
hands which hâve been withdrawn are replaced, and the baie closed 
up again, thèse baies, so far as appears, are unbroken until the 
tobacco, through ordinary channels of commerce, reaches the hands 
of the consumer. A baie varies in weight from about 160 to 
190 Ibs. 

Conceding, for the purposes of the argument, that the examina- 
tion of the customs offlcers was sufficient to give an accurate knowl- 
edge of the contents of ^-^very baie. — and that is the utmost the govern- 
ment can claim for its examination, — it is apparent that the resuit 
is an ascertainment of the percentage of tobacco of the higher grade 
(that of paragraph 246) in each baie, and in the entire lot. It is 
contended for the government that thereupon, although there is no 
actual séparation of the tobacco, the coUector may constructively 
separate it, mentally grouping ail the higher grade tobacco into one 
lot, and ail the lower grade tobacco into another, and treating the 
entire importation as if it had come into the port of entry in pack- 
ages, some of which contained 100 per cent, of one grade, some 100 
per cent, of the other, and none of which contained any mixture of 
V. 55F.no. 3 — 25 
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both grades. In our opinion the statute does not autkorize any 
such metliod of classification. It plainly contemplâtes the importa- 
tion of tobacco of mixed grades, and provides tliat when it is tlins 
mixed, and 85 per cent, of it is of the higher grade, such mixed 
lot shall pay 75 cents per ponnd on ail tobacco therein contained, 
"whether of higher or lower grades. If the lot does not contain 
85 per cent, of the higher grade, the entire lot is to pay the lower 
duty. The tariff does not impose the higher rate of duty upon ail 
tobacco of the requisite size, flneness, and weight, but upon "tobac- 
co of which 85 per cent." is of the higher grade. So much is per- 
fectly plain upon inspection of the statute. When congress pro- 
vides for the ascertainment of a rate of duty by the calculation of 
a percentage, the conclusion is irrésistible that there is to be some 
base number, of .which the percentage is to be found. The only 
difficulty is the détermination of what that base number is to be, 
or, in other words, what is the unit of leaf tobacco which is to be 
subjected to the percentage test. It has been suggested that 
either each entire importation, or each separate plantation lot of 
which it is composed, should be talcen as the unit. But the aggre- 
gation of baies into plantation lots and larger groui)s imported 
together is fortuitous, and not commercially permanent. They 
may be sold as entire lots, but need not be. So long as the indtvid- 
ual baies are unbroken, they may be segregated into smaller groupa. 
and s6 sold, as readily, no doubt, as if the original group inchided 
in a single entry were itself unbroken. Certainly, cougresa did 
not intend that a merchant could import, even from a single plan- 
tation, 70 baies entirely composed of the higher grade tobacco, and 
30 baies entirely composed of the lower grade, at the lower duty 
for the whole, when the 70 baies, without repacking, or any change 
of condition, would be as commercially salable at the fuU market 
rate as if they had been separately imported. It seems plain that 
neither the entire entry nor the plantation lot is the unit. 

Commercially speaking, the aggregation of leaves of tobacco into 
the baie, however, is permanent. The package thus f ormed remains 
unbroken, as in the course of trade it passes from hand to hand till 
it reaches the consumer. To that unit (the baie) any importation 
of tobacco can be reduced without difficulty. Below that unit 
it cannot be reduced without commercially changing its condition. 
Tariff acts, as the suprême court has repeatedly held, are concerned 
with trade and commerce. They are presumed to be framed after 
a careful examination of commercial conditions, and are to be 
interpreted in the light which a knowledge of those conditions 
affords. When, therefore, we flnd congress providing that the rate 
of duty on any commodity shall be regulated by an ascertainment 
of the percentage of a particular grade of that commodity, présent 
in some aggregation of its différent grades, which aggregation 
congress does not deflne, well-settled rules of construction indicate 
that such aggregation or unit is the one recognized in the commer- 
cial world as the standard, and that, for tobacco, is the baie. There 
is nothing in the décision of the suprême court in Falk v. Robert- 
son, 13T TJ. S. 225, 11 Sup. Ct. Eep. 41, which conflicts with this 
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interprétation of tlie statute. The aggregation of leaf tobacco 
before the court in that case was not a commercial baie. Two 
différent grades of tobacco, carefully separated from eacb other by 
strips of paper or cloth, were inclosed in a single package, which. 
was in one sensé a baie, but which certainly was not such a baie 
as was known to trade and commerce. Therefore that court held 
that "the unit is not the baie, [which was before them,] but it is 
the separated quantity of such leaf tobacco. That quantity stands, 
for the purposes of duty, as if it had been imported in a baie which 
contained nothing but itself. By the method of packing, the wrap- 
per tobacco and the Aller tobacco remained entirely distinct. The 
association of them in the baie was evidently only for the purpose 
of avoiding the higher duty imposed upon the superior tobacco. 
This association was to be dissolved the moment the baie was 
opened in the United States, because the two grades of tobacco 
sold for différent priées in the market." This does not apply, how- 
ever, to baies like thèse imported by the petitioner, which had been 
properly packed in the usual way in Sumatra, with no séparation 
of grades, without fraiid, or attempt to évade the customs laws of 
this country, which had not been repacked in HoUand, and which 
could only be separated into grades by a complète breaking up and 
destruction of the baie as a commercial unit. We find no warrant 
in the Falk Case for the contention that the contents of commer- 
cial baies can be mentally segregated by the coUector, and treated 
as if the component materials had come into this countr^' in différent 
packages. Nor do we find in the statute any support to the propo- 
sition that the percentage is to be taken of each individual leaf. 
The paragraph does not read "tobacco leares, of which 85 per cent, 
is," etc., but "leaf tobacco, of which 85 per cent, is," etc; and to 
hold that congress intended to require an examiuation so exhaustive 
as to détermine the percentage of available surface on each leaf 
is absurd. The labor would be enormous, and the resuit of such 
examination would, as the évidence shows, destroy the commercial 
value of the importation. 

In the case at bar none of the baies examined contained 85 per 
cent, of the higher grade. The collector was satisfied from his 
examination that the baies not examined conformed in ail respects 
to the selected sample baies, and there is nothing before us to show 
that any of them contained the requisite percentage. Xone of the 
tobacco, therefore, came within the provisions of paragraph 246, 
or the décision of the suprême court in the Falk Case; for upon 
examination there was not found any "separable and separated 
quantity" of leaf tobacco, of which it could be said that 85 per 
cent, was of the requisite size, fineness, and weight to be dutiable 
at 75 cents per pound. 

The appellant further contends that the 85 per cent, clause refers 
only to size and fineness. We do not so read the statute. Though 
awkwardly expressed, îts évident meaning is that leaf tobacco, 
85 per cent, of which is of the requisite size, fineness, and weight, 
is dutiable at 75 cents per pound. 

The décision of the circuit court is for thèse reasons aflfirmed. 
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HUBBABD, CoUector, t. SOBT. 
(Circuit Court of Appeals, Second Circuit. Apiil 18, 1893.) 

In Error to the Circuit Court of the United States for tlie District of Con- 
necticut. 

At Law. Action by Charles Soby against Cliarles C. Hubbard, bolleetor of 
customs at tlie port of Hartford, to recover duties paid under protest on cer- 
tain importations of tobacco. ïliere was judgment for plaintifC. 49 Fed. Rep. 
234. Défendant sued out a writ of error to tlie suprême court of the United 
States which was dismissed for want of jurisdiotion. 13 Sup. Ct. Rep. 13. He 
now brings the case to this court. Judgment afiirmed. 

Geo. P. McLean, for plaintifE in error. 
Lewis E. Stanton, for défendant in error. 

Before WALLACE and LAOOMBB, Circuit Judges. 

PER CUBIAM. Tlils Is a writ of error to the United States circuit court 
for the district of Connecticut to review a judgment recovered in tliat court 
against the coUector of customs for the port of Hartford, for excess of duties 
paid on certain Sumatra leaf tobaoco. The plaiiitilï below imported two 
plantation lots of such tobacco in a single shipment, but before duty was col- 
lected one lot was withdrawn for transportation to New York, wliere the duty 
was paid. ïhe only question in tlie case was as to the proper rate of duty 
on the remaining lot. The points raised are substantially the same as thoso 
dis ussed in lie Blumleln, 55 Fed. Rep. 383, (decided at this session.) The im- 
porter contended that the unit of tobacco on wliich the percentage should be 
calculated was the entire importation, includiug both plantation lots. This 
proposition, for the roasons expressed in Re Blumlein, supra, we hold to be un- 
sound. Of the plantation lot whioh remained in Hartford, about 831/2 per cent. 
was of the requisito size, iineness, and weight specifled in paragraph 246 of 
the tarife act of 1883. We concur "vt-lth the leamed judge wlio tried tlie 
cause in the conclusion that the entire lot was liable to duty only under par- 
agraph 247. It will be noted that in our opinion in the Blumlein Case wo dé- 
cide that the proper unit is the commercial baie. In the case at bar the 
learned circuit judge held that the "quantity of tobacco in the Senembali plan- 
tation lot" was the proper unit. Examina tion of lus opinion, however, dis- 
closes the fact that such holding was based on the proved faot that ail the 
baies in the lot were of unifonn grade. Where ail the baies in a lot are tlius 
unlform, tlie same result is roacliod, whether lot or baie be t.'iken as the unit. 
Where they are iiot unlform, howover, the circuit judge expresses the oiîiiiion 
that the unit must be f ound in somo smaller quantity. Tliere is no substantial 
différence, therefore, bctween the décision of the circuit judge in this case 
and that of this court in the Blumlein Case. 

The judgment c.f the circuit court is aiiirmed, with costs. 



UNITED STATES v. STRAUSS. 

(District Court, S. D. Olùo, W. D. AprU 14, 1893.) 

No. 1,719. 

Customs Duties— Entby ebi.ow Vautb— Action pon Penalty. 

One who is assessed with a penalty for eiitoring dutiable goods at a sum 
below their aotual value cannot, in an action for the penalty, défend on 
the ground that he inteutlonally omltted certain items from the entry 
In order to pay theni sépara tely under protest. He must eitlier give notice, 
and ask for a reappraisement, or take an appeal, as provided by law. 
Act June 10, 1S90, §§ 13, 14; 2 Supp. Rev. St. 750. 
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At Law. Action by the United Statea against Henry Strauss to 
recorer a penalty for undervaluation of dutiable goods. Judgment 
for plaintiff. 

John W. Herron, U. S. Atty., and Henry Hooper, Asst. U. S. Atty., 
for the United States. 
Hannon & Colston and Goldsmith & Hoadly, for défendant. 

SAGE, District Judge, The agreed statement of facts is, in sub- 
stance, as follows; 

The défendant imported into the United States, from Cuba, six 
cases of cigars, which amved December 4, 1890. On the lOth of 
December he made a consumption entry, and paid the duties there- 
upon. The value of the goods, as entered, was $819. The sur- 
veyor of customs on the 13th of December appraised the cigars at 
$819, as entered, and added the sum of $148 for the case, packing, 
and charges, and the défendant paid the duty, and withdrew the 
goods. June 13, 1891, the surveyor and acting collector of customs 
caused said entry to be reliquidated, and a final liquidation made, 
which included in the value of said merchandise the boxes and 
packing charges, making the appraised value $969; and the sur- 
veyor assessed a penalty thereon in accordanee with the provisions 
of section 7 of the act of congress approved June 10, 1890, (2 Supp. 
Eev. St. U. S. p. 748,) which provides that, if the appraisement ex- 
ceeds by more than 10 par cent, the value declared in the entry, 
there shall be levied, collected, and paid, in addition to the duties, 
a further sum equal to 2 per centum of the total appraised value 
for each 1 per centum that such appraised value exceeds the value 
declared in the entry. The penalty, under this provision, in this 
case, is $348.12, being the amount sued for. The défendant was 
notifled of this reliquidation on the same day. On the 23d of June, 
1892, he filed a protest with the surveyor, setting forth that the 
boxes and charges were intention ally omitted from said consump- 
tion entry; 'the omission being solely for the purpose of paying the 
duty on the value of the cigars, and excluding the value of the 
cases, boxes, and bands, with the intent to enter the same, and pay 
the duties thereon, under protest." The additional duty of $146.34 
on the increased value, and on 24J ponnds additional weight, was 
paid on liquidation; but the penalty claimed under the statute was 
not paid at the time of the protest, nor has it been since paid. The 
défendant did not give notice to the collector of his dissatisfaction 
with such appraisement, and ask for a reappraisement by one of the 
board of gênerai appraisers, or by the board of said appraisers, nor 
has any appeal been taken from the act of the surveyor of customs 
in said appraisement. The failure to give notice, and ask for a re- 
appraisement, or to take an appeal from the act of the surveyor of 
customs, is fatal to the défense, which is that when the surveyor 
caused the entry to be liquidated the rate and the duties charge- 
able, together with ail costs, charges, fées, and exactions, of what- 
ever character, were decided by the surveyor and acting collector, 
and by him demanded of the défendant, and that the défendant 
then duly paid the same, and withdrew the cigars for consumption. 
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Section 13 of the act provîdes for a reappralGement if tiie col- 
lector shall deem th.e appraisement of any imported merchandise 
too low, wMch reappraisement shall be made by one of the gênerai 
appraisers. , The décision of the gênerai appraiser, in cases of re- 
appraisement, is made final and coiiclusive as to the dutiable value 
of the merchandise reappraised, against aU parties interested, un- 
less the importer, owner, consignée, or agent of the merchandise 
shall be dissatiafled -with such décision, and shall within two daya 
thèreafter give notice to the coUector, in writing, of such dissatis- 
faction, or unless the coUector shall deem the appraisement too low. 
In èitheir case it is made the duty of the coUector to transmit the 
invoicé, and ail the papers appertaining thereto, to the board of 
three gênerai appraisers which shaU be on duty at the port of New 
York, or to a board of three gênerai appraisers who may be desig- 
nated by the secretary of the treasury for such duty at that port 
or any other port, which board shall examine and décide the case 
thus submitted, and their décision, or that of a majority of them, 
shall be final and conclusive. 

Section 14 provides for an appeal within 10 days from the déci- 
sion of the coUector as to the rate and amount of duties chargeable 
upoii imported merchandise, including ail costs, charges, fées, and 
exactions, of whatever character, excepting on tonnage, and that 
ih default of such appeal the décision of the coUector shaU be final 
and conclusive. The défendant has neglected to take any of the 
steps provided by law to review the action of the coUector, which 
has now become conclusive and final The judgment will be in 
favor of the United States, with costs. 



DIXON-WOODS 00. v. PFEIFER. 

(Circuit Court of Appeals, Second Circuit. Aprll 18, 1893.) 

Patents pob Inventions— Validity— Description— Qlass Anneat-in». 

aalm 1 of letters patent No. 258,156, Issued May 16, 1882, to Cleon 
Tondeur, for an Improvetnent In glass-annealing fumaces, was for "the 
comblnation of the bars, a, d', arrangea slde by side, and altemately be- 
tween eacb other, the set, d, supporting the sheeta of glass whlle the bars, 
d', are pushed towards the leer or flattenlng wheel, a, and the set, d', sup- 
porting the sheets of glass, and movlng them onward and through the 
tunnel." The drawlngs show the bars ralsed some distance above the 
floor, and the spécification states that a space of about one foot beneath 
the bars Is désirable; also, that In transferrlng the glass one set of bars 
Is ralséd and the other Is lowered. In ail about one Inch. It was shown 
that the advantages which thls devlce had over prlor ones were due to the 
fact that the glass was held some distance above the floor. and moved 
ta a horizontal plane. Beld, that the bars, d, d', are bars which are abovo 
the floor, and In such relation to each other that the glass Is carrled for- 
ward In practically the same horizontal plane, even though the Inventer 
dld not preclsely point out the advantages to Umre from thls arrangement, 
and was perhaps not aware to what the Improvements eftected by hls de- 
vice were due. 51 Fed. Hep. 292, afflrmed. 

Appeal from the C5ircuit Court of the United States for the 
Northern District of New York. 
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In Equity. This was a bill by tlie Dixon-Woods Company 
against Pfeifer for the infringement of letters patent No. 258,156, 
issued May 16, 1882, to Cleon Tondeur, for an improvement in glass- 
annealing furnaces. Tliere was a decree for complainant, (51 Fed. 
Eep. 292,) and défendant appeals. Afifirmed. 

Mr. Wilkinson, for appellant. 

Thos. W. Bakewell and Mr. Kerr, for appellee. 

Before LACOMBE and SHirMAN, Circuit Judges. 

SHIPMAN', Circuit Judge. This is an appeal from a decree of 
llie circuit court for the northern district of New York, upon a bill 
in equity whicli was fonnded upon the alleged infringement by the 
défendant of letters patent No. 258,156, dated May 16, 1882, to 
Cleon Tondeur, for improvenients in glass-annealing furnaces. The 
circuit court rendered, upon final hearing, an interlocutory decree 
against the défendant, for an injunction and an accounting. This 
patent has been twice the subject of adjudication by the circuit 
court for the western district of Pennsylvania. Judge Acheson's 
opinions, sustaining its validity, are contained in 28 Fed. Eep. 561 
and 37 Fed. Eep. 333. Judge Wallace doubtingly foUowed, în this 
case, the décisions of Judge Achesoii. 51 Fed. Eep. 292. The 
three opinions in the circuit courts fuUy explain the niechanical 
character of the improvement upon pre-existing machines. The 
invention relates to an annealing glass furnace, which is generally 
called a "leer," and is a long, arched tunnel into one end of whicli 
the sheets of glass are placed as tliey leave the flattening fur- 
nace, through which they are conveyed, and are gradually cooled 
in their transportation. In order to properly temi)er the glass, 
and prevent breakage or warping, or undue hardness or unequal 
tension of its particles, the cooling process shonld be graduai, and 
equally distributed. To this end the glass should not be sub- 
jected to alternations of beat and cold, but the température should 
be uniformly decreasing, and unifoimity is found in the same hori- 
zontal plane and above the floor. Free radiation and an equal dis- 
tribution of beat should take place from both sides of the glass, 
and therefore it should not rest upon the floor or upon a broad 
surface. 

Formerly, the glass was carried from the flattening furnace 
through the annealing leer upon loaded cars, which was obviously 
a slow and unsafe method. The state of the art before the Ton- 
deur invention, as manifested by th(; patented inventions which 
substituted transportation of sheets placed side by side for trans- 
portation upon loaded cars, is described as follows by Judge Wal- 
lace : 

The two types of leers whicli were said to linve been used "are shown in the 
patents to Bievez and to Bouvy. The Bicvez leer is of the usual rectangular 
form, witli tlie usual tile or stone floor. Tlie floor is divlded longitudinally by a 
séries of channels. Located lu tliese channels, and connected together so as 
collectively to form a f rame, are a séries of iron bars, resting on a séries o^ 
grooved wheels. The wheels are supported by axles located in transverse chan- 
nels beneath the floor. Coactlng meclianlsm is employed for actuating the 



'392 FEDERAL REPORTER, Vol. 55. 

frame, wherèby the séries of Iron. bars are raised, advanced, lowered, and 
pusbed backward. In opération a plate of glass from tlie flattening oven is 
placed upou tiie floor of tlie leer, and the meclianism is actuated to elevate 
the frame and lift tlie glass from the floor, carry the glass forward, and de- 
posit it upon the floor. The frame is then lowered, pushed back to its original 
position, and the opération repeated uiitll the glass is transported through the 
leer. The Bouvy leer, in gênerai constniction, resembles that of Elevez, but 
difCers in the déviées for transporting the glass through it. The frame which 
is supported in the longitudinal channels conslsts of two séries of iron shelves, 
whlch reciprocate eaeh between the other, each havlng a vertical and lon- 
gitudinal motion, wlilch is conicident and equal, and also continvious. Mecli- 
anism is employed ■which actuates one séries of the shelves downward and 
forward, and the other at the same time upward and backward. In opéra- 
tion the glass is placed upon one of the séries of shelves, the mechanism 
is actuated, and, as the two séries pass eacli other, the ascendiiig séries 
removes the glass from the descending séries, and carnes it forward until 
it is in like manner removed again by the other séries, and thus is transported 
through the leer. 

"To summarize: In the Biovez patent tlie frame lias a free vertical and 
longitudinal movement. Its funetion is to lift a slieet of glass by its vertical 
movement from the floor of the leer, and by its longitudinal movement cariy 
it to an advanced position en the floor. In the Bouvy patent one séries of 
shelves moved vertically and loiigitudlnally, while the other set is moving 
vertically and longitudiiially in an opposite direction. The funetion pcr- 
formed by the shelves is to transfer a slieet of glass from one sot to 
the other, and advance It through the leer. In the Bievez leer the sheet of 
glass resta iipon the bottom of the leer throughout its passage, except wliilo 
being advanced at each élévation of the frame. In the Bouvy leer the glass 
does not rest, at any time in its passage through the leer, upon tlio floor, but 
it is not advanced in the same horizontal plane, and in its movement describes 
a clrcle, which varies the longitudinal plane about eight inches. 

"Besides the patents introduced in tlie former litigation to sliow the piior 
State of the art, the défendant has introduced othere in the présent case, of 
which those relied on in the argument at bar are the Frencli patent to Le- 
veme of 1868, and the Belgian patent to Bouillet of 1878. Tlie Belgian patent 
to Gugnon, set up in the answer, cannot be considered. because it was not 
introduced in évidence. Neither of thèse patents is of any value as im- 
peaclilng the novelty of the claim as it has been construed. Each of them 
belongs to the Bievez type, but, in lîouillet's, two sets of jiarflUel bars co- 
opevate to lift the glass from the floor and advance it aloiig the leer, instead 
of the single set of Bievez." 

The improvement contained in the Tondeur leer consisted in a 
successful attempt to simplify the machinery, and lessen the large 
amount of breakage which liad been the resuit of former annealing 
processes. The patentée says in his spécification: 

"My device for rcmoying the glass out of the ftimace consists of two sets of 
bars of iron, one of w'iiich reciprocates between the other. By tliis reclpro- 
cating motion tlie glass is carried through the annealing ttmnel of the funiace, 
the bars of each set being one elevated, while the other is lowered, Ijetween 
the movenients of the glass, by meaiis of a lever attached to one of several 
transverse shafts that support the bars. Sets of amis are attached to eaeh 
shaft,— one set of arms with roUers for the reciprocating bars, and the other 
set of arms with hlnge joints for tlie other set of bars." 

The vital part of the improvement résides in the two sets of bars, 
one set reciprocating, and called "d'," the other set supporting, and 
called "d," in the patent. The following description of the opéra- 
tion of tlie double bars is condensed from the description in the 
spécification: Botli sets are parallel to each other, and are placed 
alternately. Wheu a sheet of glass is in readiness, it is taken from 
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the flattening furnace, and placed on the ends of the reciprocating 
bars, four in number and parallel to eacli other, and by the aid of 
wbeels having a motion baclcward and forward of about four feet. 
The operator, who stands at the further end of the leer, then pulls 
thèse bars towards liimself, whieh causes thelr ends to move, with 
the sheet of glass in them, until the ends coïncide with the ends 
of the supporting bars, and the sheet is also over the ends of thèse 
bars, d. The niovement of a lever, which is fast to the end of a 
shaft, lowers the bars, d', and raises the bars, d, simultaneously, to 
the extent of about one inch, which takes the sheet from the bars, 
d', and leaves it on the bars, d. The bars, d', are then pushed 
backward for another sheet. The bars, d, are fast to the arm of 
the shaft, and their motion is very small, since they eau move only 
the distance the lever moves the arm, which lias no effect on the 
progress of the glass through the tunnel, "but by the motion of the 
bars, d', together with the élévation and lowering of both sets of 
bars, a gentle change of the sheets is had from one set of the bars 
to the other, and the glass moves onward through the anuealing 
tunnel, until a séries of sheets fill the tunnel, after which the op- 
erator, at each redprocal mo^'enient of the bars, d', removes from 
the exit a sheet of glass. This he repeats as long as the furnace is 
in opération. The spécification says, also: "A space of about one 
foot deep is désirable beneath the bars." 

The drawings of the patent, and the leer as made and presented 
to the public, show tliat, as a matter of faet, the supporting bars 
were at some distance above the level of the floor, and that the 
movement of the sheets was in the same horizontal plane. The in- 
A'ention, as a fact, consisted in substituting a pair of supporting 
bars, raised above the fioor of the leer, for the floor or the floor 
ribs of the lîievez type, and in so arranging the reciprocating bars 
with the supj)orting bars that the sheets are pushed forward 
through the leer in the same horizontal plane, instead of through 
différent degrees of température, by the oscillating or jumping 
movement of bars of the Bouvy type. The glass is continually sup- 
ported above the floor, and is both supported and carried forward 
in the same horizontal plane. The advantages of the leer, and the 
reasons wliy it was an improvement, are abundantly proved, not 
only by the testimony of mechanics and manufacturers, but by its 
history. It has well-nigh displaced other Systems, and is in almost 
universal use in glass furnaces in this country. The claims of the 
patent are as follows: 

"(1) The combination of the bars, d, d', arrangea side by side, and altemately 
between each other, the set, d, supportmg the sheets of glass while the bars, 
d', are pushed toward the leer or flattening wheel, a, and the set, d', supporting 
the sheets of glass, and moving them onward and through the tunnel, sub- 
stantlally as set forth. 

"(2) The transmitting bars, d', reciprocating between the alternate bars, d,. 
which receive the glass at the times desciibed, in combination with the arms, 
e', e'", which by the lever, h", and shafts, f, change simultaneously the éléva- 
tion of the sets of bars, d, d', and the glass suppoi'ted by each, as set forth. 

"(3) The furnace, x, and tunnel, h', made with a continuons and straight 
chamber from the section, c", of the flattening wheel, a, in combination with 
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tlie bars, d, d', so conatmctt-d that the bars, fl', shall enter tlie Icor furnaetr 
ovor the section, e", of tlie wheel, as set forth. 

"(4) A fumac? and tunnel made \virh a draft througli botii froin the fuel 
chamber, a', and with a di-aft flue, m, and dampers, n, in combination witb the 
bars, d, d', the several parts being constructed as set foilli. 

"(5) The fumace, x, with flattening wheel, a, and timnel, h', constructed and 
adapted to the two sels of bars, d, d', the bars, d', being iimdo by the wheels, 
c, to reciproeate and project altemately into tlie fumace over the segment. 
c", and out of tlie oxit, h, wliereby the sheets of glass are receîved by tlu; 
furnace ends of said bars, and dlscharged by their exit ends out of the tunnel, 
witliout openlng the fumace or tunnel, as set forth." 

ETie case dépends upon the construction wliich shall he given 
to the bars, d, and d', in the several claims of the patent, The 
first claim is the broadest and most important one, being for the 
two sets of bars, irrespective of the particular mechanism by which 
they are operated. The second is for the two sets of bars with the 
described ojierative mchanism. The third, fourth, and flfth are 
for the two sets of bars, in combination with the furnace and tun- 
nel, and specified détails of construction mentioned in the respec- 
tive claims. The defendant's theory of the invention as it existed 
in Tondeur's mind, and as he presented it in his spécification, is 
that it was a modified construction of the bars so as to avoid vio- 
lent movement, and conséquent breakage; that its intended resuit 
was a gentle change of the sheets from one set to the other; that, 
so far as appears from the spécification, the supporting bars could 
be on a level with the floor, and the reciprocating bars could move 
in a variable plane; and that it was a mère mechanical change, 
and not an improvement in the art of annealing. If this theory is 
correct, there was no patentable invention in the improved leer. 
The defendant's argument relies upon the f act that the alleged dis- 
tinctive features of the bars, viz. their élévation above the floor, 
and the forward movement in the same horizontal plane, are not 
mentioned in the speciâcation or in the claims as patentable fea- 
tures or patentable improvements, or as the causes by which break- 
age is avoided, and that élévation above the floor is only alluded 
to as désirable. 

It is perfectly true that the description in the spécification îs con- 
fined to the purely mechanical features of construction of the bars 
and the other operative mechanisms, and that the patentée no- 
where told why his improvement diminished breakage, or pointed 
out as a part of his invention that the movement was in the same 
horizontal plane, and that the supporting bars must be above the 
floor, although he does mention the amount of space beneath the 
bars which would be désirable. The sinjciflcation closely, and alto- 
gether too closely, adhères to mère mechanical features, and cré- 
âtes doiibt as to whether Tondeur thoroughly understood his inven- 
tion. It indicates that tlie patentée did not understand the phil- 
osophical principles which caused his mechanism to produce an im- 
proved annealing. If he had known, they would hâve been alluded 
to in the patent; but an examination of the spécification and its 
drawings leaA-es little doubt that the patentée meant, and that 
the spécification means, to describe hars in such relation to each 
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other that the glass is carried forward constantly in the same 
horizontal plane. He meant to instruct tlie public that the glas» 
was to be carried through the tunnel on a level, though he might 
not hâve known why it was to be so conveyed. A very slight verti- 
cal movement transfers the glass from one set of bars to another,and 
it is, during its entire progrès» through the tunnel, in substantiaUy 
the same horizontal plane. The motion of the bars, d', is called a 
backward and forward one, and the spécification says that the op- 
erator draws the exit ends of the bars, d', out with a sheet of glass 
on them when the bars, d', are up or elevated, and he pushes them 
in when they are lowered, and the bars, d, are up or elevated. The 
bars, d', are pushed backward and puUed forward on wheels which 
are mounted on shafts whose journals are either niade fast to the 
sides of the tunnel, or set in them, ail at one level. Any other mo- 
tion than one in a horizontal plane would not seem to be practica- 
ble. 

The fa et that the supporting bars are raised abovethe floor isnot 
so clearly found in the written parts of the spécification. It is 
plainly implied, because the distinctive feature of thèse bars is 
that they are supporting, and the glass passes through the leer 
upon a grating, and the plan of movement is inconsistent with a 
rest upon, or contact with, the floor. Moreover, Fig. 1 of the draw- 
ings clearly shows that the bars are above the floor. In addition, 
the fact that the advantages arising from the élévation of the sup- 
porting bars above the surface of the floor, over the old hearth-leer 
construction, were immediately understood by practical glass man- 
ufacturers, is suggestive that they understood the real nature of 
the invention as described in the patent. The patentée told the 
trade of which he was a member by what mechanical means break- 
age of glass in the process of annealing could be saved; in other 
words, how to anneal glass better and more economically. His 
patent described clearly enough the way in which bars and the op- 
erative mechanism should be constructed and operated, and the 
glass should be conveyed through the leer. He did not know, or 
he did not tell, why the new method would produce better résulta. 
He simply told how to construct a machine which carried the 
glass through the leer on a level, and saved much breakage; but 
he ought not to lose the statutory benefits which would certainly 
belong to him if he had seen and described the phUosophy of his 
machine accurately. 

Our conclusion is, in accordance with that of Judge Acheson, 
that the bars, d', d, are two sets, arranged altemately, side by side 
at some distance above the floor of the leer, so that the sheets of 
glass are supported by one set, and moved onward by the other 
through the tunnel, in practically the same horizontal plane, when 
coacting mechanism is applied. 

The défendant is a builder of leers, and constructa them substan- 
tiaUy in accordance with the description shown and described in 
letters patent No. 400,708, which were issued to him, and dated 
April 2, 1889. In the opinion of the circuit court it is said "the 
combinations which are the subject of the several claims [of the 
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Tondeur patent] are eacli employed în tlie furnaces or leers of tlie 
défendant." The questions which. wore actually in controversy be- 
fore the circuit court, and are before tliis court, relate to tlie con- 
struction of the patent and to patentable novelty. If the validity 
of the claims is sustained, infringenient is not controverted. 
The decree of the circuit court is aflfirmed, Avith costs. 



DIXON-WOODS CO. v. SYRACUSE GLASS CO. 
(Circuit Court ol Anpeals, Second Circuit. April 18, 1803.) 

Appeal from tlie Circuit Court of tlie United States for the Kortliern Dis- 
trict of New York. 

In Equity. Bill by tlie Dlxon- Woods Couipiuiy ngainst the Syracuse Gliiss 
Company for infiingement of a patent. Tliere was a decree for complainant, 
and défendant appeals. Afflnued. 

Mr. Wilkinson, for appellant. 

Thos. W. Bakewell and Mr. Korr, for appellee. 

Before LACOMBE and SHIPMAN, Circuit .Judges. 

SHIPMAN, Circuit Judge. The facts in tliis caso are the same as in the caso 
of Dlxon- Woods Co. v. Pfeifer, 55 Fed. liep. 390, (wliich has just been decided.) 
•Tudgment of the circuit coiu't is attirmed. 



ANDERSON v. MONROE et al. 
(Circuit Court, W. D. Pennsylvania. April 5, 1893.) 

No. 38. 

1. Patents fok Inventions — Validity — Invention— Mantels. 

Design patent No. 19,872, issued .Tune 3, lfS90, to W. Anderson, for a de- 
sign for niantiîls, is valid, as slioAviug iiiventiou, Inasmuch as the éléments, 
though old, are coiiibined in a new and harmonions design, wliich présents 
a différent impression to the eye from anytliing that preceded it. 
3. Samè — Infringement — Défense — Ab-^ndonment. 

In a suit for infringement of a patent, wliere the défense is publie sale 
and the use of the patented dovlce more tlian two years before the patent 
was applied for, the burdeii of proof is on the défendant; and tlie dé- 
fense is not sustained by évidence wliich leaves in doubt the identity of 
an exhibit wliich enibodies the de vice, and is alleged to hâve been so sold. 

Suit by William Anderson against W. T. Monroe and Edward T. 
Germain for tlie infringement of a patent. Bill dismissed as to 
Germain, and decree for complainant as to Monroe. 

W. L. Pierce, for complainant. 
"W. BakeAvell & Sons, for respondent. 

BUFFINGTON, District Judge. This bill is flled by William An- 
derson against W. T. Monroe and Edward T. Germain, alleging in- 
fringement of design patent for mantels, No. 1U,872, applied for by 
Anderson 20th February, 1890, and granted June 3d foUowing. The 
design is knovvn as the "Anderson AA Mantel." On application 
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the bill was heretofore dismissed, as to Germain, for want of juris- 
diction. The answer of Monroe, the respondent, admits that in 
August, 1890, he sold mantéls of the design shown in the letters 
patent sued on, but that he did not then know of the grant thereof ; 
denied subséquent infiingement; averred that complainant, having 
before the grant of the patent sold mantels of the design in con- 
troversy, continued to sell them thereafter without marking them 
"Patent ed," together with the date of the patent; denied novelty 
and patentability in the design. In a supplemental answer, public 
sale, use, and exposure to sale, of the designed device, more than 
two years previous to the application, were alleged. 

On the question of the novelty and patentability of the design 
there is a prima facie presumption from the grant of letters 
patent. Eailroad Co. v. Stimpson, 14 Pet. 448; Se-vmour v. Osborne, 
11 Wall. 516; Smith v. Dental Co., 9.3 U. S. 4SG"; and Lehnbeuter 
V. Holthaus, 105 IJ. S. 94. Wliile this particular design was not 
before this court in the prior litigation, yet the BB design, which 
was issued the same day as this, and between which and this 
there is a generic similarity, was sustained in Anderson v. Saint, 
(No. 22; November term, 1890,) 40 Fed. Rep. 700; and to the 
design now in controversy we may apply and adopt the language of 
that case: 

"Keepiiig in inind the limitations and principles of the cases I hnve eited, 
I thiuk the design shows invention. It is ntKiossarily a small Invention. The 
complainant was restricted within narrow linilts. His mantels must conform 
to the gênerai shape and configuration of mantels, to he of any utUity. To be 
marketahle, the design must be simple, not elaborate. Remembering this, the 
design shows Invention. * * * It is a conventional design, and, while some 
of ils éléments are old, still the combinntion has been into a new and harmo- 
nloiis dcsi.gii. * * * It présents a différent impression to the eye from any- 
tliing which has preceded it, and is pleasing and attractive. The tostimony 
shows that complalnant's mantel has commended itself to the trade, and im- 
mediately became popular. This public acceptance is to be considered as per- 
suasive in favor of the patent." 

We are of opinion the design must be sustained. 

So, also, on the question of prior use, sale, and exposure, we 
feel the respondent has not piet the burden of proof cast upon 
him; for, not only is the burden of proof to make good this défense 
upon the party setting it up, but it has been held that "every reason- 
able doubt should be resolved against him." Cantrell v. Wallick, 
117 U. S. 089, Sup. et. Rep. 970. Measured by this standard, 
the proof falls short. In a case between the samt; parties. No. 
39, Novembér tenu, 1891, (55 Fed. Rep. 308,) involving the BB 
design, we hâve noted the gênerai facts, the relation of the 
parties, etc. It is contended that the order of February 2, 
1888, from Heckert & McOain to Anderson, there discussed^ in- 
cluded the A mantel; that it was charged in the Heckert & Mc- 
Cain invoice, by Anderson, at |2.50, and was included in the in- 
voices of February 9th and February llth; that it was sent to the 
Schmidt house along with the mantels in dispute in that case. 
No such mantel is now in the Schmidt house, and it is contended 
by counsel that the failure to flnd any is to be accounted for by 
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the fact noted in that case, — tliat two A mantels were returnea 
on Marcli 16th. TMs is but an explanation, and is not proven as a 
fact, nor is any A mantel produced. In view of tlie peculiar facts 
shown in regard to thèse Schmidt house mantels, we feel the pro- 
duction and identification of the alleged A mantel is a burden 
resting upon the party hère setting it up as a prior sale to defeat 
this patent. We would not be understood as laying down any 
gênerai rule in regard to the production of such exhibits. Each 
case must rest on its own facts, but in this case, and under its 
peculiar facts, we are of opinion the complainant should not be 
deprived of his property, viz. the patent, in the absence of this 
vital évidence. It is true the entry in the Schmidt invoice of 
February 21st shows a purchase of two A mantels from Heckert 
& McCain; but Mr. Morrow, the manager, on whose testimony 
thèse transactions rest, does not seem to regard this as conclusive, 
and says the lettering may be incorrect. In view of the fact that 
he has used in this particuïar entry both letters and figures, "2 A, 1-2, 
1-3," to designate the mantels, (a différence in désignation for which 
there must hâve been some reasoii;) of the fact, as he says, that 
he "used the numbers until his [Anderson's] mantels came to be 
known to us by letters;" that Shuette, with whom Heckert & 
McCain also dealt, used the letters "A," "IJ," and "C," etc., to. 
designate his mantels, — it is not impossible to reconcile the seeming 
conflict of testimony by the fact that the numbered mantels in this 
entry were Anderson's and the lettered were Shuette's. The uncer- 
tainty and grave doubt in which the identity of the alleged A 
mantel in the Schmidt house is left by the proofs is sufflcient to 
warrant us in saying that prior sale, use, etc., hâve not been made 
out, and renders it needless to discuss such further évidence as 
we may say satisfles us that the A design had not been perfected 
by Anderson when thèse shipments were made by him on Feb- 
ruary 9th and llth. Let a decree be prepared. 



ANDERSON v. MONROE et al., (nine cases.) 

(Circuit Court, W. D. Pennsylvanla. AprU 5, 1893.) 

No. 39. 

Patents for Inventions— Abandonment— Prior Sale. 

In a suit for infringement of a patent, to sustaln the défense that the 
devlce was exposed for sale more than two years before the patent was 
applled for, défendant ofEered évidence thàt an exhiblt embodylng that 
devlce was sold by hlm for the patentée at such a time, but the testimony 
as to the identity of the exliibit was conjectural, merely. On the other 
hand, there was direct évidence that this exhiblt, after being ofCered to 
a purchaser who dld not find It satlsfactory, was stored at such witness' 
pla,ce of business, and was not sold imtU less than two years before ap- 
plication was made for the patent. Held, that the évidence was not suf- 
âclent to sustaln the défense. 

Samb — Jnprinoembnt of Design — Mantels. 

Destgn patent No. 19,873, issued June 3, 1890, to William Anderson, 
was for a mantel in which the essentlal features were— First, a trans- 
verse groove givlng the plain face of the pilaster the appearance of a fin- 
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Ished and distinct base; second, the raised and rosetted caps at the top, 
whlch glve the dlstinetive appearance of a capital to the pilaster; third, 
a reeded fiieze, which served, in appearance, to blnd the pilasters. Held, 
that this Is infrlnged by mantels made in accordance with design patent 
No. 21,155, issued November 10, 1891, to Edward T. Germain, inasmuch 
as the latter embodies the same distinctive features, and, while changing 
nonessential detaUs, retalns the gênerai appearance of the Anderson man- 
tûl. 

3. Same — Injdnction — Failukb to Mare Deticb. 

Where the infringement is shown, the failure of the patentée to mark 
the déviées "Patented," with the date of the patent, will not affect his 
right to an injimction, whatever may be its bearlng on the question of 
damages. 

In Equity. Suit by William Anderson against W. T. Monroe 
and Edward T. Germain for infringement of complainant's patent. 
Decree for complainant as to défendant Monroe, and bill dismissed 
as to Germain. 

W. L. Pierce, for complainant. 

W. BakeweU & Sons, for respondent. 

BUEPESTGTOîvT District Judge. This présent is one of a séries 
of nine cases brought by William Anderson against sundry défend- 
ants for infringements of his several design mantel patents. The 
testimony was taken for ail cases at once, and they were argued 
together. The présent bill is against W. T. Mom'oe and Edward T. 
Germain, alleging infringement of design patent for mantels, No. 
19,873, applied for by Anderson the 20th February, 1890, and grant- 
ed June 3d following. The design in controversy is known as the 
"Anderson BB Mantel." On application the bill was heretofore dis- 
missed as to Germain, it being shown that as to him the court 
had no jurisdiction. In his answer, Monroe, the respondent, ad- 
mits that in August, 1890, he sold mantels of the design shown in 
tLe letters patent sued on, but that he did not know of the grant 
of the patent; denied subséquent infringement; averred that com- 
plainant, having before the grant of the patent sold mantels of 
the design afterwards patented, continued to sell them thereafter 
without marking them "Patented," together with the date. He 
denied the novelty and patentability of the design. In a supple- 
mental answer he set up public sale, use, and exposure to sale, of 
the designed device, more than two years prior to the application. 
The novelty and patentabUity of this design were sustained by 
this court in Anderson v. Saint, (No. 22, November term, 1890,) 46 
Fed. Eep. 760. No proofs now shown lead us to a différent con- 
clusion. Upon the question of prior use and sale a large amount of 
testimony has been taken, and the intricate and confused questions 
of fact therein involved hâve required, at the hands of the court, 
a most laborious examination. 

Where prior use is set up to defeat a patent the burden of proof 
is upon the party setting it up, and "not only is the burden of 
proof to make good this défense upon the party setting it up, but 
it has been held that every reasonable doubt should be resolved 
against him." CantreU v. Wallick, 117 U. S. 695, 6 Sup. Ct. Kep. 
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970. The proofs in the présent case do not corne up to tliis stand- 
ard. Taken in their strongest light, and supported by the most 
careful analysis and earnest argument of counsel, as they are, we 
are constrained to say they lack that conclusiveness which should 
avail to avoid the patent. 

To their considération we now turn. To support the branch of 
the case at présent considered, the respondent called Julian Mor- 
row, manager for Heckert & McOain, lumber dealers of Pittsburgh. 
He said, in February, 1888, and thereafter, Anderson, the com- 
plainant, called on his ârm to sell mill work, and, needing mantels, 
the flrm proposed buying. Witness went to complainant's mill, at 
Verona or Hulton, a few miles above Pittsburgh, prior to the date 
of the two freight bills which he produced, dated February 9 and 
11, 1888, and was tliere shown three or four mantels, and made pur- 
chases after that. He further says that respondent's Exhibits An- 
derson B Mantel and Anderson C Mantel show "the gênerai 
appearance of the mantels" he saw; that the freight bills calling 
for nine mantels are the ones nurchased, and he produces an ac- 
count of Anderson against Heckert & McCain, where, under date 
of February 2d, they are charged with nine mantels. He pro- 
duces the books of his flrm, showing that on February 21st four 
mantels, which he testifies were part of the foregoing, were sold 
to Geor'ge Schmidt, and delivered to his house; that he saw them 
there, and identifies them as Exhibits Anderson B Mantel, supra, 
and respondent's Exhibit Anderson Mantel No. 1, both painted red. 
The Exhibit B, being of the same gênerai appearance as design man- 
tel BB, in controversy, would seem to show conclusively a sale more 
than two j-ears prior to the application, February 20, 1888. His 
attention was called to the fact that on the back of Exhibit B the 
name of "W. P. Priée" was written in pencil. He said that the 
flrst four mantels, (shown in the account,) under date of February 
2, 1888, "were shipped to a man named Price, and we bought them 
from îilr. Anderson, as Mr. Price's name shows;" that during 
one of Arderson's visits he told him they were at the dépôt, where 
witness sent and got them; that he was able to particularly trace 
them by the lead-pencil mark. We may state, in passing, that 
the freight bills for the mantels, dated February 9th and llth, to 
which witness had already testifled, and made from the manifest, 
showed them shipped to Heckert & McCain, and not to Price. 
Brown, the driver of the flrm, showed that he had taken the four 
mantels to Schmidt's house, and it was also shown that the two red 
mantels (Exhibits B and No. 1) had been detached from the walls 
of the house, and produced in évidence. Thèse facts seemed to 
prove, beyond question, that they were two of the four thus bought 
from Anderson. 

The necessity for the application of the rule laid down in the 
proof of prior use is apparent in the rebuttal testimony. W. P. 
Price, whose name appears on Exhibit B, was a traveling salesman, 
and in the spring of 1888 began to sell Anderson mantels, on com- 
mission, in connection with grate fronts and other articles he had 
previously sold. He testifled, from a mémorandum made in his or- 
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der book, that, some time subséquent to February 15th, Exhibit 
B was shipped to him by Anderson, to hâve it and three other man- 
tels photographed, and afterwards to let the Knoxville Land Com- 
pany see them, with a view of ordering some for houses to be 
built; that the mantels were shipped to him a week or so subsé- 
quent to said date, taken to the photographer's, and a picture takeu. 
which picture of Exhibit B is produced. They were then talceu 
to the land company, — ^just when, it is not definitely shovvn, — were 
not satisfactory, and were afterwards returned to Woodwell's hard- 
ware store by Anderson's direction. This testimony is corrobarat- 
ed fully by Anderson, who further says he saw tlie mantels at 
Woodwell's, disiigured and covered with coal dust; that lie went 
to Heckert & McCain's, and asked the privilège of storing them in 
their shed, as they were not fit for sale; this was accorded him, 
and the mantels sent for by Heckert & IMcCain; that, a nionth 
afterwards, Morrow told him he had sold the mantels, and he was 
paid for them in a settlement made later. This statement is 
corroborated by letter of Heckert & McCain to Anderson of 
March 9th, which, after ordering some mantels, and urging haste, 
says: "We do not want to send the mantels you sent us oiled, as 
they are not clean, and are Terj' much injured by sending them to 
the photographer's and Woodwell's." As to the other red mantel, 
— respondent's Exhibit Anderson No. 1, — be testifles that it was 
not made by him, and in this he is corroborated by the workmen 
in his mill. This testimony conclusively shows (1) that Exhibit B 
was not one of the mantels bought by Heckert & McOain from An- 
derson, and included in the freight bills of either February 9th or 
llth; that it was one of the Knoxville mantels, and was not placed 
in the Schmidt house nntil March 16th; and that on Mardi î), 1«8.S, 
which was less than two years before the application, it was still 
on storage at Heckert & McCain's as the property of Anderson. 
Morrow was called in rebuttal of this testimony, and lias souglit 
by the help of his letter book to fix definitely the time of his order 
as Eobruarj' 2d, and his consultation with Anderson over designs as 
between January 13 and February 2, 1888. But this does not avail 
to disprove the clear testimony in regard to Exhibit B. ^Tiat- 
ever mantels he did order, and whenever it was done, it still re- 
mains certain that Exhibit B was not one of them. It appears by 
the account of Heckert & McCain with Schmidt that on ilarch 16 th 
Schmidt was charged with two mantels for two returned. To say 
that the mantel which Exhibit B thus replaced in the Schmidt house 
on Mardi 16th was a BB mantel is purely conjectural, and its réf- 
utation is the pertinent inquiry why, if a BB mantel was already 
there, was it replaced by one of a similar design? And, indeed, 
respondent's counsel argue that it replaced an A mantel. We are 
of opinion the testimony fails to show a sale by Anderson of the 
BB design more than two years prier to the date of his appli- 
cation, February 20, 1888, nor does the testimony show an exposure 
to sale in the Knoxville mantels prier to February 20th. The testi- 
mony as to time is, at best, but conjectural, and not definitely 
proven. 

v.55F.no.3— 26 
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It îs alieged that respondent tas înfringed tàe Anderson BB 'de- 
signs by sales of the Germain B mantel, which is made pursuant to 
design "patent No. 21,155, applied for by Edward T. Germain 14th 
October, 1891, and issued lOtli November following. The sales are 
admitted. Infringement thereby is denied. The respective man- 
tels are shown in the accompanying cuts: 



y-U i' 




It is urged by respondent's counael that the Anderson BB spécifi- 
cations show 12 distinct features: (1) Cap pièces, b, at the top of 



ANDERSON V. MONEOE. 403- 

pilaster, a; (2) rosettes, C, formed on the cap pièces, b; (*3) beveled 
lower edges oif the cap pièces, b; (*4) a séries of reeds, e, on the pi- 
lasters, A; (5) beveled outer edges of the pilasters; (6) the deep 
V-shaped groove, f, across the pilasters; (*7) a séries of reeds, h, on 
the frieze, g; (*8) the lower beveled edge of the frieze, g; (9) a quar- 
ter round molding, i, beneath the frieze, g; (10) a backing strip, k, 
having a lower moulded edge; (11) a moulding, 1, across the strip, 
k, and caps, b; (12) molding on the upper edge of the mantel board. 
That the four marked with an asterisk are not found in the Germain 
design, and that there are flve striking points of différence, viz: (1) 
In the appearance of the rosette on the cap blocks, they being in- 
tagliated in the Germain; (2) in the Germain design there is a 
raised reeded panel, J, across the frieze, which does not appear in 
the Anderson design; (3) in the Germain design there is a molding, 
i, running across the base of the cap pièce, which is not found in the 
Anderson design; (4) in the Germain the pilasters hâve a U-shaped 
transverse groove, instead of a deep V-shaped one; (5) in the Ger- 
main the edge of the mantel is moulded with grooves, while in the 
Anderson it is moulded with a hoUow bevel. It is true in the Germain 
mantel, Ejchibit B, the rosettes are more distinctly intagliated than 
those on complainant's exhibit BB, but it will be noted that the 
spécification is not restricted to any spécial form of rosette. The 
drawing in the And(;rson design is not sliaded, and in appearance, as 
well as in the language of the spécification, would include the more 
restricted style sliown by Germain. And, indeed, in the respondent's 
Exhibit Anderson Mantel B, (which is urged as constituting a prior 
sale of BB,) we find a rosette of the same contdbr as that used in the 
Germain. 

ïhe Anderson frieze has "a séries of reeds extending in the direc- 
tion of its lenffth." ïhe Germain lias reeds extending in the direc- 
tion of its length, as well, but they are placed on a narrow raised 
strip placed thereon. The reeded strip is not a material departure, 
in appearance, from the reeded frieze of the Anderson design, and is 
made less so by its beveled edges. Thèse make its raised feature 
even less marked. In the Anderson design the cap blocks taper to 
the pilasters by a beveled lower edge; in the Germain, the lower 
edge is also beveled, and a moulding is added, below, which gives the 
eiïect of a grooved and deepened bevel. In the Anderson the deep 
V-shaped groove running transversely across the foot of the pilaster 
is practically duplicated by a U-shaped groove in the Germain; a 
différence which close inspection alone reveals. The Anderson man- 
tel board "is molded about its upper front edges," while in the Ger- 
main the entire front surface of the shelf is molded by rounded edges 
and reeds ; a slight and unimportant change. The reeds on the An- 
derson pilasters are omitted in the Germain, but this omission, so 
long as the beveled edges and transverse grooves are retained, is a 
trivial one. To the eye the striking Unes of the Anderson design 
are — First, the transverse groove, which gives to the plain face of 
the pilaster the appearance of a finished and distinct base ; secondly, 
the raised and rosetted caps at the top, which give the distinctive 
appearance of a capital to the pilaster; thirdly, the reeded frieze, 
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which serves, in appearance, to bind the pilasters. On thèse dis- 
tinctive Unes the design is based, and on them the minor detaUs are 
worked ont. The same distinctive Unes mark the Germain design. 
In thus analyzing the two, one cannot but feel that the Andersen 
had thoroughly impressed tiie désigner of the Germain, and that the 
latter was the outgrowth of a purpose to so change the nonessential 
détails as to seem to hâve eTolved something new, while retaining 
the gênerai appearance which had proved essential to the popularity 
of the old. Nor, in this connection, can we lose sight of the fact 
that Andersen had spent sereral thousand doUars in experimenting 
and perfecting his designs befere they were flnaUy adopted, 
that they al once became popular, and that Germain himself cop- 
ied them before the présent patent was issued. And it is a perti- 
nent fact in the présent inquiry that the application for the Ger- 
main design was made a short time after the litigation of Ander- 
sen in snstaining this patent had ended in his fayor. The departure 
from the Andersen design has been se slight in the Germain 
that an ordinary purchaser, who had seen the Andersen in a 
house, been pleased with it, and wanted it duplicated in his own, 
weuld be misled by the statement that the Germain was the Ander- 
sen mantel. It is to be noted, also, that imposition would be the 
easier from the fact that the two articles, in the nature ef things, 
weuld rarely be placed together fer comparisen, as braid, spoens, 
and small articles might, but the mental image of the Andersen 
mantel, fastened te the wall of a house, weuld alêne be carried by 
the purchaser to the warehouse of an attempting infringer. Tested 
by the law ef infringéhient, as laid down in Gorham Ce. v. White, 14 
Wall. 511, and cases fellewing its lead, we are censtrained te held 
the respendent has infringed the patent in suit by the sale of the 
Germain B mantel. 

It is alleged that Andersen having simply stamped his mantels, 
"Our Designs Patented," and omitted the date, until Octeber or 
December, 1890, respendent cannot in any way be held liable for a 
sale made in August, 1890, befere he knew of the issue of the pat- 
ent. What the effect of this might be, were it the sole issue, and 
the only infringement, we are net caUed upon to discuss, for the re- 
spendent tendered a number of other issues, denied nevelty and pat- 
entability, which hâve not been sustained. And it has been held 
(Goodyear v. AUyn, 6 Blatchf . 33, and Association v. Tilden, 14 Fed. 
Eep. 741; 2 Eeb. Pat. § 628, note 4) that this omission does not affect 
the right to an injunction, however it may affect the question of dam- 
ages. We are of opinion the complainant's bill must be sustained. 
Let a decree be prepared. 
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ANDERSOX V. MOXROE et al. 

(Circuit Court, W. D. Pemisylvania. April 5, 1893.) 

No. 40. 

Patents for Inventioks— Abandonment — Mantei.s. 

In a suit for tlie infringemert o£ design patent No. 'iQ,SlC>, issiied .Tune 3, 
1.SSW, to AV. Aiiderson, for a design for mantels, tlie défense was tliat the 
patented deviee liad bcen sold pTil)Iicly, and used, more tliau two years 
betore tlie patent was applied for. It was sliown that a witness had re- 
celFed a consignment of mantels from the patentée more than two years 
before the application, and another consignment within the two years. 
Defendant's own évidence was conflictlng, as to whetlier the exhibit 
produced, and embodying the patented deviee, was received in the tirst 
consignment, or the second. Plaintiff Introduced express évidence that 
it was sent in the second consignment, and the exhibit itself was marked 
with a stencil which it was shown was not in use untU after the tirst con- 
signment was made. Udd, that the évidence was not sulticient to sustain 
the def(!use. 

In Equity. Suit by W. Andersen against W. T. Monroe and Ed- 
ward T. Germain for the infringement of a patent. Bill dismissed 
as to Germain, and decree for complainant against Monroe. 

W. L. Tierce, for complainant. 

W. Bakewell & Sons, for respondent. 

BUFFIÎÎGTOX, District Judge. This is a bill flled by William 
Andersen against W. T. Monroe and Edward T. Germain, alleging 
infringement of design patent for mantels, No. 19,87G, applied for 
by Anderson March 17, 1890, and granted June 3d foUowing. The 
design is linown as the "Anderson FF Mantel." On application 
the bill was heretofore dismissed as to Germain for want of juris- 
diction. The answer of Monroe, the respondent, admits that in Au- 
gust, 1890, he sold mantels of the design shown in the letters 
patent sued on, but that he did not then know of the grant thereof ; 
denied subséquent infringement; averred that complainant, having 
before the grant of the patent sold mantels of the design in con- 
troversy, continued to sell them thereafter without marking them 
"Patented," together with the date of the patent; denied novelty 
and patentability in the design. In a supplemental answer, public 
sale, use, and exposure to sale, of the designed deviee, more than two 
years previous to the application, were set up. The novelty and 
patentability of this design were sustained in this court in Ander- 
son V. Saint, (No. 20, November term, 1890,) 46 Fed. Rep. 760. 
We see no reason, under the proofs, to départ from that d(>cision. 

As bearing on the question of prior use, we may refer to the opin- 
ion in the case between the same parties at Xo. 39, November term, 
1891, involving the BB design mantel. 55 Fed. Rep. 398. The re- 
lationship of the parties, the gênerai facts, the measure of proof re- 
quired, and otlier niatters akin to this case, are there set forth. As 
therein stated, as hère also, we décline to sustain, so far as injunc- 
tion is concerned, the défense set up by reason of complainant's fail' 
ing to stamp his mantels. 
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The qnestion of prior sale, bo far as this case Is concerned, 1» 
based on two orders given to Ajiderson by Heckert & McCain, by 
letters, — one dated March 9, 1888, calling, inter alia, for "one man- 
tel, at $4.00; two brackets, Instead of one wide bracket;" the other, 
March 12th, for "one mantel at $4.00, sanie as now ordered." The 
entire orders in two letters are for eight mantels. On March 15, 
1888, by an account between Anderson and Heckert & McCain, 
shown in évidence, the latter are chargea with eight mantels, viz. 
1 A, $2; 1 BB, $2.75; 5 C, $15; and 1 D mantel, $3.50. It is con- 
tended by the respondent the Anderson F design mantel, in con- 
troversy, is an Anderson D design, with brackets added, and, this 
order being for such brackets, the mantel charged as a D was in 
fact an F, and was a prior sale. It is to be noted that on March 
17th, in the same account, Anderson charges for 3 F mantels at 
$4 each, and the shipment is verifled by a freight receipt dated 
March 19th. Morrow, the manager of Heckert & McCain, testi- 
fles his order of March 9th was for an Anderson F mantel; that 
the charge of March 15th in the accoimt comprises the same; 
and that it is included in the sale made by Heckert & McCain to 
T. J. Williams, a contractor, on March 17th. He also produces 
the wagon receipt book of the firm, showing a delivery to Williams 
of eight mantels, and a charge of seven mantels in the account 
with Williams on said day, one D mantel being named among them. 
Williams, the contractor, testiûes to placing the mantels received 
from Heckert & McCain in two houses he was building for Steim; 
says the houses were flnished and occupied April Ist foUowing. 
His testimony is not rery spécifie. He says the front rooms in 
the two houses had mantels resembling the F mantel, shown in 
évidence, while the balance of the house had the C mantels; facts 
at variance with his account, the account of Anderson with Heck- 
ert & McCain, and Morrow's testimony, if the contention of the 
respondent's counsel be correct. ÎRespondents also produce from 
the house an Anderson F and a C design mantel. Both are 
stamped with a stencil shipping mark, and Exhibit F has a stencil 
brand as an F mantel. This latter fact is signiflcant. If F man- 
tels are distinctively charged as such on March 17th, and at four 
dollars, why are they in the same account, two days before, charged' 
as D mantels, and at a différent price? This doubt of respondent's 
contention amounts to réfutation when the further fact is con- 
sidered that the mantel in évidence is stencil-stamped as an F 
mantel. Why should Anderson's employés stamp this mantel as 
an F design, which it confessedly is, and charge it at a less price, 
and as a D design, which it confessedly is not? To add to the 
uncertainty, the testimony of Means, and he is corroborated, is that 
thèse stencils were not used at Anderson's establishment until 
after April 1, 1888, when he went there to work. A careful ex- 
amination of the testimony does not convince us that the charge 
of March 15th, and the shipment evidenced by the freight receipt 
of March 17th, included an Anderson F design mantel. If it was 
embraced in the charge of March 17th, and the shipment evidenced 
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by the freight receipt of March 19th, tlie sale was not made two 
years before tbe application. We are of opinion the bill must be 
sustained. Let a decree be prepared. 



ANDERSON v. MONROE et al. 

(Circuit Court, W. D. Pennsylvania. AprU 5, 1893.) 

No. 41. 

Patents for Inventions — Abandokment — Mantels. 

In a suit for the infringement of design patent No. 19,87T, issued June 3, 
1890, io W. Andersen, for a design for mantels, tlie défense was publie 
sale and use more than two years before the patent was applied for. It 
was shown tliat one witness had received articles embodying the patented 
device from the patentée at such time, and the order, receipt, and accounts 
of the parties showed that the transaction was a simple sale. Complalnant 
and his traveling salesman testilled that the articles were only shipped 
to the witness as samples, and the sale was not consummated until after- 
wards, and \^'illiin the two years. lldd that, as four years had elapsed 
since the transaction tooli place, the written évidence is more satisfactory 
than the verbal testimony, and the défense is sustained. 

In Equity. Suit by W. Andersen against W. T. Monroe and Ed- 
ward T. Germain for infringement of a patent. BUl dismissed. 

W. L. Pierce, for complainant. 

W. Bakewell & Sons, for respondent. 

BUFPIÎvGTON, District Judge. This bill is flled by Wffliam 
Anderson against W. T. Monroe and Edward T. Germain, alleging 
infringement of design patent for mantels, No. 19,877, applied 
for by Anderson, 17tli March, 1890, and granted June 3 foîlow- 
ing. The design in controversy is known as the "Anderson CC 
Mantel." On application the bill was dismissed as to Germain, it 
being shown this court had no jurisdiction as to him. Several 
défenses were set up. The one material one, however, to be hère 
considered, is that of public sale, use, and exposure to sale, of the 
designed device, more than two years prior to the application. 
The proofs show that, early in the spring of 1888, Anderson had 
been perfecting several mantel designs at his planing mill at Hul- 
ton, Pa. Price was a traveling salesman, selling grate fronts; and 
it was arrangea between theni that Price should take orders for 
Anderson's mantels, on commission, in connection with his regular 
business. Price visited the mUl, consulted about designs, and, 
when they were determined upon, began taking orders. On March 
17, 1888, *he went to Washington, Pa., and took an order from 
McElroy & Moninger, contractors, for four Anderson mantels. This 
order he noted in his mémorandum book as foUows: "Shipped 
McElroy & Moninger, Washington, 1 A, 1 B, 1 0, and 1 D mantel, 
at $2.25, 12.75, $3.25, and |3.75; total, |12.00." Price testifies thèse 
mantels were ordered as samples, on approval, and McElroy & Mon- 
inger were under no obligations to keep them. McElroy says they 
were ordered as samples, "as what we might expect to get in the 
futm-e from Anderson." 
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Priée says he sent the order to Anderson. He shipped the man- 
tels within a few days, — just when is not shown; but under date of 
Mardi 15tli, more than two years prior to tke date of the applica- 
tion, Anderson rendered a bill for tliem to the purchasers, cliarging 
them, inter alla, with one CC mantel, the design patent in this case. 
Whether he was informed by Price of the alleged conditional na- 
ture of the sale does not appear. Price does not testify to that 
effect. It would seem that some communication must hâve passed 
between them, from the fact that Anderson paid the freight, or al- 
lowed crédit for it in the bill, as far as Pittsburgh; but, in the 
absence of proof of the terms of such communication, we are justi- 
fled in regarding it as not containing such information. It is true 
Anderson testifles, in explanation of the bill, "Price ordered 
thèse mantels to be sent there for approval, and directed me to 
send an invoice along, so as he would know what to do about the 
price of them;" but in view of the fact that Price had visited the 
mill, and they had already agreed on the priées, coupled witli the 
fact that Price had specifled in his order the priées and styles, we 
do not think this attempted explanation sufflcient to change the 
character of a positive sale, as evidenced by the papers. The man- 
tels were duly received by the purchasers, and on March 29th, 
which was within the two years prior to the application, Price called 
on the purchasers, made a slight réduction in the bill, was paid for 
the mantels, receipted the bill, and was afterwards allowed by An- 
derson 10 per cent, commission for the sale. The written évidence, 
made at the time, clearly shows a sale of the mantels, executed and 
completed as early as March 15th. Af ter the lapse of four years this 
évidence is more satisfactory and conclusive than uncertain verbal 
testimony, which would turn it into a mère display of samples. In 
Price's order book no mention is made of any such arrangement. 
The order is positive. The priées and styles are désigna ted. That 
Anderson accepted it as such is evidenced by his bill. Indeed, in 
a letter written the day before, March 14th, to Heckert & McCain, 
another customer, he says: 

"Will ship mantels to-morrow. I am hurrylng ail I oan to get a stock ol 
mantels up, but they are called for as fast as I oan get them made. I bave 
orders from Allegheny, Glenfield, Hazenwood, Washington, Pa., .Tohnstown, 
Wilkinsburgh, East Liberty, and Pittsburgh. Expect to load a car with 
mantels and moldlngs to-morrow." 

Under ail the facts, we are of opinion a sale was intended by the 
parties, and was consummated as early as March 15th, which was 
more than two years prior to the application. Such being the 
case, the mère fact the price was not paid until March 29th makes 
it none the less what the parties intended, — a sale. Anderson, 
therefore, was not entitled to apply for a patent more than two 
years after March 15th. Having done so, his patent was invalid, 
and the bill must be dismissed at his cost. 
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GATES HiON WOBKS v. FRASER et aH 

(Circuit Court of Appeals, Seventh Olrciilt January 18, 1893.) 

No. 31. 

Patents for Inventions — Infhingement — Orb Crusher. 

The flrst claim of reissue patent No. 3,633, granted to J. W. Rutter, Bep- 
tember 7, 1868, for an ore mill, covers "the cône, B, on the arbor, D, 
when sustalned and oiperated In such manner as to svring In a oonical or- 
blt around tho axis of Its surrounding cylinder, wlthout rotatlng around 
said arbor, substantially as set forth." Seld, that the essence of this inven- 
tion consists in mailing the cône flxed, so as not to revolve on its owb ax- 
is or arbor, but to swing in a conioal orbit without turning, and so produce 
a grinding or rubbing action; and this clalm Is not Infrlnged by a machine 
having a simUar cône whlch revolves on its own axis. 

Appeal from the Circuit Court of the United States for the 
Northern District of Hlinois. 

Suit by David R. Fraser, Thomas Chalmers, and Hiram L. Sco- 
ville against the Gates Iron Works to restrain the alleged infringe- 
ment of a patent. Complainants obtained a decree. Défendant 
appeals. Eeversed. 

The patent in suit contained the folio wing claims: 

"(1) Tlie cône, B, on the arbor, D, when snstained and '>perate<l In such 
mannor as to swing in a conical orbit around the axis of Its surrounding cyl- 
inder, wlthout rotating around said arbor, substantially as set forth. (2) 
The gauge ring. G, arranged and operating In coinbinatlon wlth the cylinder 
A, and crusher or grinder, B, subst.antially as and for the purposes herein 
set forth. (3) The combination wlth the gauge ring. G, and cylinder. A, of the 
strlpper or clearer, j, substantially as and for the purposes herein set forth." 

Coburn & Thacher, for appellant. 
Bond, Adams & Pickard, for appellees. 

Before WOODS, Circuit Judge, and JENKESTS and BUISTN, Dis- 
trict Judges. 

BUNN, District JudgQ. This is a suit in equity bronght by the 
appellees against the Gates Iron Works for the infringenient of 
reissue letters patent No. 3,633, to J. W. Rutter, September 7, ISOH, 
for an ore mill. The original patent. No. 88,21(>, was issiie(3 to 
Rutter on March 23, 1869. There was a flnding sustaining the com 
plainants' patent and claim for infringement, and, the case being 
referred to a master to take testimony as to the damages, a rej)()rt 
was made, and a decree entered in favor of the comphiinants on 
October 9, 1891, for the sum of $29,734.04 A great number of 
exceptions were taken to the decree, and an appeal v/m* prayed 
and allowed. We hâve not found it necessary to consider ail of the 
assignments of error in the flnding and decree of the court. The 
second one assigned is as f oUows : 

"(2) The court erred in construing said flrst claim to be for a cône that ro- 
tâtes around Its arbor on its own axis, when the daim expres.sly states that 
It dops not rotate around said artwr, and the speciflcatlon states that it ûoe» 
not rotate on Its own axis " 

'Rehearlng pending. 
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We think this assigmnent of error is fuUy sustained by the rec- 
ord and proofs, and that the decree of the court below must be 
reversed. 

The complainants' patent is for an ore mill, the purpose of the 
machine being to crush and grind ore or stone. The patentée 
states in his spécifications that he has invented a new and im- 
proved crusliing and grinding machine, and that the invention re- 
lates to that class of crushing and grinding machines in wliicli a 
conical grinder or crusher, with concentric and eccentric bear- 
ings, is operated withln a stationary upright cylinder or cham- 
ber, or in which the crushing chamber is made conical, and the 
crusher straight. This class of machines is aptly described in the 
brief for appellant as follows: 

"This type of machine for crushing ore is Icnown as the 'gyrating type,' from 
tho fact that one end of the vertical shaft rests on the bearing, concentric 
with a Une drawn through the center of a surrounding case, wliich inclosos ;i 
vertical cône that is carried on tne shaft of the machine, whlle tlie other end 
of the shaft or arbor is placed in a bearing eocentrio to this Une. ïlie eccen- 
tric end of this vertical shaft or arbor, which carries the vertical ciiisliing 
cône, Is placed in a revolving wheel, so that when that wheel is revolved one 
end of the crushing cône is carried aroimd in a circle witliin the inclosing case, 
approacliing the inclosing case as it is carried around the circle, the opposite 
side of the crushing oone receding from the inclosing case; thus crushing 
the stone between the crushing cône and the case, and allowing the cnished 
stone to faU ont at the bottom of the machine. In this type of gyratiug ma- 
chines, the crushing cône or the shaft or arbor was left free to rotate on it-s 
own axis, as a wagon wheel rotâtes on its axle, or the axle revolves with 
a wheel, like car axles, on its bearings, so that, when the crushing con(- 
was carried arovmd with the outside en se or cylinder, It would roll 
against the stone, and impmge it between the cinislilng cône and the case, 
craoking it and breaking it into fine pièces, just the same as a wagon 
wheel roUs upon the gravel or stone in the street when tlie wheel is left frei- 
to revolve on its own axis in addition to its being moved around. If the arbor 
of the crushing cône be made rigid in its bearings, and the cône be rigidly at- 
tached to the shaft or arbor, tlien the crushing cône, when gyrating or car- 
ried around the circle within the case or cyhnder of the machine, would crush 
and grind the stone 'by inibbing rigidly against it as it was squeezed between 
the surface of tlie cône and the inclosing case, the same as a wagon wheel 
would operate if ohained so as not to revolve on its own axis." 

The évidence shows that the défendant is engaged in the 
manufacture of a crushing machine as above described, in which 
the crushing cône is left free to rotate on its own axis. Thèse 
machines they manufacture under previous patents which they own, 
and particularly under a patent known as the "Pearce Patent," 
and another known as the "Wood Patent." The Pearce patent 
is very similar in its action to the Eutter patent, if the latter is 
what it is claimed to be by the complainants, except that it did 
not hâve its crushing cône suspended by a bail and socket at 
the top. The Wood patent had a gyrating cône which rotated on its 
arbor, while the Pearce patent had a gjTating crushing cône rigid 
(on the shaft or arbor, but rotating on its own axis, and produ- 
cing the same effect. Neither of them rubbed or ground, but both 
crushed. Kow, the question turns upon the proper construction of 
the Eutter patent, under which the complainants claim. Does that 
describe such a machine as the défendant is manufacturing, or 
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was it tlie other kind, wliere the crushing cône simply swings 
around in the cylinder without rotating on its axis? In the judg- 
ment of this court, the court below erred in giving the patent in 
suit the flrst-named construction, instead of the latter, The ap- 
pellees, or complainants below, never made or claimed any such 
invention as is given them by the judgment of the court. Ail But- 
ter claimed in his original patent was: (1) The gauge ring, C, ar- 
ranged and operating in combination with the cylinder, A, and 
crusher or grinder, B; (2) the combination with the guage ring 
and cylinder of the stripper. There is no suggestion in that patent 
of any claim to the invention he now relies upon. In that patent 
he says the crusher, B, as represented in the drawing, does not 
rotate upon its axis, but in some cases may be made to do so, 
and he claims no invention or improvement of this character. In 
the reissue he claims ail he had claimed in his flrst patent, and in 
addition thereto another claim, named in the patent as "No. 1," 
to wit, the cône, B, on the arbor, D, when sustained and operated 
in such a manner as to swing in a conical orbit around the axis 
of its surrounding cylinder, without rotating around said arbor. 
And in several places in his patent he makes it very plain that his 
additional claim to invention consists in making his cône flxed 
in such a manner as not to revolve on its axis or arbor, but to 
swing in a conical orbit, and so produce a grinding or rubbing 
action. He says his invention consists in a universal or bail and 
socket support above the cylinder, from which the cône is sus- 
pended on an oscillating arbor, rigidly connected with a rotating 
eccentric box carrying its lower extremity, and which is fitted in 
the hub of a horizontal gear wheel, so as to rotate in an annular 
conical orbit, within said gear wheel, but having no rotation on 
its own axis, whereby a grinding or rubbing action, as well as a 
crushing eifect, is produced, instead of a crushing action only, as 
in similar machines wherein the cône rotâtes around its own axis. 
Again, he says B is a crusher and grinder of conical or tapering 
form, and secured to an oscillating arbor suspended, etc., and is 
made to swing in a conical orbit around the axis of the cylinder. 
It would seem as though the patent were not open to any doubt 
in its meaning, because the patentée has made himself clear in so 
many places that his invention in the reissue consists in making 
his cône fixed, so that it will swing in the cylinder, but not re- 
volve on its axis, as he admits former machines of the kind did. 

But the court has given him an invention which he did not claim, 
and just the reverse of what he did claim. The court has given him 
crédit for inventing a crusher with a cône revolving in a cylinder on 
its own axis or arbor. If this was his invention, it was not new, 
as appears from the other patents named. Nor did his invention 
consist in attaching his power at the lower end of the shaft, as the 
court suggests. He makes no such claim, and, if he did, there 
could be no invention in attaching the power at one end or the 
other. Ali he says about the power is that the motion is imparted 
to the shaft by any suitable application of power. If the prier state 
-of the art showed that the power was applied only at the upper end 
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of the shaft, the change would be a merelj mechanical one, not in- 
volving invention. But tlie évidence shows, clearly, not only that 
Eutter made no such claim, but that in the prior machines of the 
kind it was as much the habit to apply the power to the bottom as 
to the top of the shaft. For instance, in the E. Vose patent for an 
ore mill, issued December 4, 1885, the power was applied at the 
lower end of the shaft, in the same manner as in the Eutter patent. 
It is difficult to perceive upon what ground the judgment of tlie 
court can be maintained. When counsel is asked to point out the 
parts in the Eutter patent invented by him which the défendant 
infringes, be is forced to resort to the claim that Eutter was the 
flrst to produce a good, practical machine for crusliing, and that liis 
patent is fundamental. But Eutter liimself malœs no such claim, 
either in his original patent or in the reissue. He is no pioneer in 
the art, and his claim is very limited. It is not pretended that the 
défendant, in his machine, uses either of the two little improve- 
ments, if they can be called such, set out as the invention under the 
iirst patent. The défendant bas never used either the gauge ring 
of the Eutter flrst claim, or the stripper or clearer of his second 
claim, and thèse are ail there was of the original patent. If the 
additional claim made in the reissue is what we suppose it to be, and 
what Eutter over and over describes it to be, then the défendant 
has not infringed, as it is not claimed that he bas ever used the 
cône, B, on the arbor, D, as described in the patent, sustained in 
such a manner as to swing in a conical orbit around the axis of its 
surrounding cylinder, without rotating around the arbor. On the 
contrary, the défendant is maldng machines with a similar cône, 
which revolves on its axis, producing altogether a crushing, rather 
than a grinding or rubbing, effect, as well as a crushing, which it 
was the aim of the Eutter machine to accomplish, by maldng the 
cône rigid, so that it would swing around in the conical orbit, but 
not revolve on its axis. If there is any meaning to language, this 
is what Eutter's additional claim in the reissue patent means. 
There is no transposition of i)auses, or correction in the punctuation, 
that can read anything différent into the claim, and the effort that 
was made in tlint direction seems to xis unwarrantable. It is mani- 
festly inadmissible to make any change in the punctuation, or in 
the position of words, as the court below did, whereby the cône in 
the Eutter patent shall be made to rotate upon its axis. Ttie door 
to any such construction is closed in too many ways and places; and, 
even if it could be allowed, the patent, in this respect, would show 
no invention over the prior art. Eutter himself, in his claim for a 
patent, admits this, by distinctly recognizing the existence of ma- 
chines with this same crushing cône rotating in a cylinder around 
its own axis, producing a crushing action only. 

Granting that, as the court below concluded, the description 
should be read, "the crushing cône is rigidly suspended on an oscil- 
lating arbor Connecting with a rotating eccentric box," etc., the 
resuit would be that the cône and arbor would become practically 
one pièce, having one and the same axis; and if the cône could not 
revolve around its axis, as it is explicitly said it cannot, neither can 
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the arbor upon which the cône is carried. And it follows that if 
the lower end of the arbor, as suggested by counsel, is fastened 
rigidly to the eccentric box, then that box, the arbor, and the cône 
become one pièce, and the box must be fastened in the wheel hub, 
else the box, arbor, and cône will ail revolve together around a com- 
mon axis, and that, as we hâve seen, is not allowable in resx>ect to 
the cône. This conclusion is fortifled by the diagrams, especially 
Fig. 2, which shows a horizontal section through the base of the 
machine, and which, by what it shows, could not be "near the base 
of the cône," as shown in Fig. 1. But more conclusive still is the 
Btatement in the patent that "in this arrangement the crusher, B; 
does not rotate on its axis," and, again, in the claim "that the cône 
is operated without rotating around said arbor." Kot rotating 
either around its axis or arbor, no other rotation is possible. 





Rutter's scheme, whether it was an improvemcnt or not, was to 
make the cône flxed at one end in an eccentric, and fastened in such 
a manner to the gearing that it would not rotate. The; previous 
patents show clearly that what is now claimed for the Itutter reis- 
sue was already invented and in use. There was nothing new in 
having a conical shaped crushing iron cône revolving in a cylinder 
with concentric and eccentric connections, so as by its action to 
crush stone or ore, or whatever was put into it. Butter saw 
this, and admits it, and lus purpose seenis to be to avoid the ob- 
jection of a want of novelty by limiting himself to a rigid connec- 
tion of his crushing cône axis to his drive wheel, so as to secure the 
two opérations of grinding and crushing. It is évident that in his 
machine it was intended to cause the arbor and driving gear to 
move together, so as to cause the iron cône to swing around in the 
cylinder, instead of revolving on its axis. In botli the original pat- 
ent and in the reissue. Butter described, as already in existence, just 
such a crusher or grinder as his assigns are now claiming that he 
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Mmself patented, whereas Eutter was ouly claiming certain im- 
ptotements, wMch improvements are not being used by the défend- 
ants, the decree of the circuit court is reversed, with costs. 



UNITED STATES V. GEANT. 

(Circuit Court, D. Grêlon. Mardi 1, 1893.) 

No. 1,984. 

1. Seamen—Desehtebs— Penalty for Hakborino — Evidence. 

Upon an information for liarboring desertinsï seamen It appeared that 
défendant was apprlsed of tie shipping contract of the seamen, and of 
thieir coming by steamer to defendant's town for the purpose of embark- 
ing wlth their employer; that défendant inrtuced them to come aslwre 
and disregard their contract, gnarantied delivery of their baggage, Icept 
them for some time at his boarding house, and, when some of them were 
arrested as deserters, gratuitously furnished them with légal assistance. 
Défendant was engaged in the business of furnishing vessels with siiiloi's, 
and had had trouble in that respect with the master of the vessel em- 
ploylng the deserters. Hdd, that the évidence was sufflcient to show a 
harboring, witliin the meaning of Rev. St. § 4601. 

3. Samb. 

The penalty of the statute being denounced against "harboring and 
secreting" seamen, défendant was none the less guilty because there was 
no concealment of his acts. 

3. Bamb— Parol Evidence of Employmekt— SHiprwa Articles. 

The fact that the shlpping articles, having bcen carrled to sea, were not 
produced to show the employment of the seamen in question, was imma- 
terial, in view of the testimony of the seamen that they were so employed, 
and of the admission of the défendant that he knew they had slgned the 
articles. 

4. Samb— Procédure — Information — Watver. 

Under Rev. St. § 4U10, an information as well as an action at law will 
probably lie for the recovery of the penalty for harboring desertlng sea- 
men; but, even if information is not the proper procédure, an objection on 
tliat ground cornes too late when fii-st raised at the final hearing. 

At Law. Information against Peter Grant for harboring and 
secreting deserting seamen. Judgment for the prescribed penalty. 

F. P. Mays, for the United States. 
Jas. F. Watson, foi* défendant. 

GrILBEET, Circuit Judge. An information was filed against the 
défendant charging him with harboring seamen, in contravention 
of section 4601, Eev. St. That section provides as follows: 

"Sec. 4601. Whenever any person harbors or secrètes any seaman belonging 
to any vessel, knowlng him to belong thereto, he shall be liable to pay ten 
•dollars for every day dnring which he continues so to liurbor or secrète such 
seaman; recoverable, one half to the person prosecuting the same, the other 
half to the United States." 

The évidence shows that five seamen signed shipping articles 
at San Francisco to go on board the Invergarry, a British '«essel, 
on her outward voyage from the port of Astoria. They were trans- 
ported by the steamship Queen from San Francisco to Astoria. 
The défendant was the keeper of a sailor boarding house in Astoria, 
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and was in the business of furnishing seamen to vessels at the port 
of Astoria. Se kad had some trouble with tlie master of the In- 
vergarry about the terms on which men were to be furnished for 
that vessel, and he was apprised of the fact that five seamen were 
coming by the steamer Queen to join the Invergarrj'. On the ar- 
rivai of the Queen at Astoria, and before she was brought alongside 
the dock, the défendant, and certain others acting in concert with 
him, entered into a conversation with the seamen for the purpose 
of inducing them to corne ashore, and to disregard theu* agree- 
ment to go on board the Invergarry. The défendant personally 
guarantied them that he would see that they got their baggage. The 
men went ashore, and they ail accompanied the défendant to a sa- 
loon. From there one of the men went into the country back 
of Astoria, where he remained about two weeks, and then returned 
to the defendant's boarding house, where he remained until Jan- 
Tiary 4, 1893. Two of the others went from the saloon to the de- 
fendant's boarding house, and remained there until Janujiry 4. 1893. 
Shortly after their arrivai at Astoiia thèse two were arvested as 
deserters from the Invergarry. The défendant thereupon prof- 
ferred them légal counsel, and informed them that they need not go 
aboard the Invergarry unless they chose to do so. 

The question arises whether by thèse acts the défendant lias 
harbored or secreted deserting seamen, within the meaning of the 
statute above quoted. It is contended that, since ail of the acts 
of the défendant were without concealment, he has not incurred the 
penalty of the statute. Varions shades of meaning may be found 
for the Word to "harbor," and, wliile it may be aptly used to de- 
scribe the furnishing of shelter, lodging, or food clandestinely or 
with concealment, it may also, under certain circumstances. be 
equally applicable to those acts divested of any accompanying se- 
crecy. In the statute under considération the inhibition is against 
both harboring and secreting. The intention evidently was to dé- 
clare unlawful other acts than the mère concealment of deserting 
seamen. In view of the language used and the evils intended to 
be corrected by the statute, the reasonable interprétation of ifcs 
terms would be to hold that the penalty therein provided is de- 
nounced, not only against ail persons who coneeal and secrète desert- 
ing seamen, but against ail persons who knowingly furnish them 
food, shelter, or other aid with the intent thereby to encourage 
them to continue in their violation of law, and to defeat the rights 
of the master and owners of the vessel. This interprétation is in 
harmony with the judicial construction applied to thèse words 
where they hâve been found in other statut«s. Van Mètre v. 
Mitchell, 2 Wall. Jr. 311; Driskill v. Parish, 3 McLean, G31; Eels 
V. People, 4 Scam. 498. 

There can be no doubt that the acts of the défendant tended to 
and did encourage and support the seamen in their désertion of 
the ship. The mère fact that he entertained them as inmates of 
his boarding house would not of itself constitute a violation of the 
statute. His other acts, however, disclose his purpose to aid and 
harbor them in their désertion. He met them at the dock. He 
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counseled tliein to disregard the obligation of tlieir sMpping articles. 
He led them away in his company, and ânally he fumislLed the most 
convincing proof of liis purpose by gratuitously engaging légal 
counsel in th.eir behalf to fnistrate tbe efforts of the master to 
reclaim them. 

It is objected that section 4610 of the Eevised Statutes, prescrib- 
ing the method of the recovery of penalties and forfeitures in- 
cnrred nnder section 4601, does not authorize the prosecution of the 
défendant by information. The method of procédure is not clearly 
deflned in that section. Certain expressions therein used would 
seem to indicate that the procédure contemplated is an action at 
law, in the name either of the district attomey or the United 
States as plaintiff. There are other provisions therein contained 
which support the view that the proper procédure is by informa- 
tion or indictment. Of the latter class are the clauses declaring 
that, upon a "conviction," the court shall impose a penalty, and 
that, upon f ailure to pay the penalty, the offender shall be committed 
to prison. I am inclined to believe that, under the language of 
the statute, either method of procédure would be allowable; and 
that, even if the procédure adopted in this case is not in aJl re- 
spects such as is contemplated by the statute, an objection upon 
that ground cornes too late if first presented upon the final hear- 
ing. 

The objection is also made that there was no légal proof that the 
seamen who were harbored by the défendant belonged to the Inver- 
garry. The shipping articles properly signed by the seamen would 
undoubtedly be compétent évidence of that fact; but, the articles 
having been carried to sea, the seamen were allowed to testify that 
they belonged to the Invergarry; that they had signed the shipping 
articles at San Francisco, and had been brought by steamer to As- 
toria to go on board that vessel. This évidence, being uncontra^ 
dicted, was sufflcient in itself; but it was supplemented by the 
admission of the défendant, who testifled upon the trial that he 
knew that those five men belonged to the Invergarry, and had 
signed to go on her. The défendant harbored two of the men 26 
days, and one 12 days. It is the judgment of the court that he 
pay a penalty of $640. 



THE VENEZUELA. 

INSURANCE CO. OP NORTH AMEKIOA et al v. THE VENEZUELA et aL 

MERRITT et al. v. SAMB. 

(Circuit Court of Appeals, Second Circuit AprU 18, 1893.) 

1. SALVAGE — RiOHTS BKTWBEN SALVORS — ADMISSION Oï LiBBLEE. 

Separate llbels for salvage were flled by the M. Co. and tlie 1. Oo., 
whlch were trled together, and, the amount whlch the vessel was to 
pay having been flxed by agreement, a controversy arose between the 
plalntlffa aa to how the salvage should be dlvided, the M. Co. dalmlng that 
the I. Co. acted In subordination to It, and under Its direction. Edd that 
in vlew of such agreement, neither company could dérive any beneût from 



THE VENEZUELA. 417 

the nondenlal by the libeled vessel of allégations by the libelants show- 
ing rigbts of each agalnst the other. 

S. BaMB— EVIDBNCB. 

Tàe évidence havlng plalnly shown that the M. Co. was origlnally em- 
ployed by the owner's agents to effect a rescue, and that the I. Co. and 
another came In as subordinates, and that the rescue was principally due 
to the efforts and skill of the M. Co., the court will not reverse a decree 
In its favor on accoimt of a numerical predominatlon of witnesses in be- 
half of the I. Co., testifying chiefly to an allégation which ail the sur- 
rounding clrcumstances showed unworthy of beUef. 

B. Samb— Apportionmbnt — Evidence. 

The M. Co. fumished 76 men and six vess-Jls and materials of the value 
of $Gô,000 for 13 days, expended $3,333, and applied three times the haul- 
lag force of tlie I. Co. The I. Co. fumished a vessel worth $25,000, oc- 
cupied 4 days, and expendwl about $100; and Its assistant, the T., acted as 
a lighter for transferring the cargo to New York, about 100 miles. Held, 
that the sum of $33,500 to the M. Co., $5,000 to the I. Co., and $1,500 to 
the T., was a proper apportionment of the salvage. 50 Fed. Kep. 607, af- 
firmed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

In Admiralty. Libeis by the Insurance Company of North Amer- 
ica and the Atlantic & Gulf VVrecking Company against the Steam- 
ship Venezuela, her cargo, etc., (IJoulton, liliss & Dallett, claim- 
ants,) and by Israël J. Merritt and others against the same de- 
fendants. From a decree in favor of libelants Merritt and others, 
(see 50 Fed. Rep. G07,) défendants and libelants the Insurance 
Company of North America and the Atlantic & Gulf Wrecking 
Company appeal. Aftirmed. 

For the opinion of this court on the question of receiving new 
évidence, see 52 Fed. Rep. 873. 

George A. Black, for Insurance Co. of North America, 

Robert D. Benedict, for Merritt and others. 

Coudert Bros., for the Venezuela. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. On Febniary 5, 1892, the steamship 
Venezuela stranded upon Brigantine shoals, on the coast of New 
Jersey. The steamer North America, owned by the Insurance 
Company of North America, the steam lighter Tamesi, owned by 
the Atlantic & Gnlf Wrecking Company, the schooner Rapidan 
and tug Buckley, owned by Israël J. Merritt and others, went to 
her rescue. Other vessels were summoned by the Merritt Com- 
pany. Her cargo of coffee was put on board the Tamesi and 
the Rapidan during February 6th, and was taken to New York. 
About 10 o'clock on the morning of February 7th the Venezuela 
was pu lied from the shoal, and proceeded to New York. On March 
11, 1892, the Insurance Company of North America and the At- 
lantic & Gulf Wrecking Company filed their libel for salvage 
against the steamship and her cargo. The flfth article alleged, 
in substance, that the successful pulling service was performed by 
the North America, and that, prior to the discharge of tho cargo, 
an anchor had been laid by the Buckley nearly six points on th(* 
v.55F.no.3— 27 
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starLoard bow of tlie Venezuela, and efforts made, by hauling on 
that anchor, to help the vessel off, which had no effect, tlxe anchor 
coming home. The answer of the claimants admitted the allé- 
gations of the flfth article, with sundry exceptions, not necessary 
to be specifled hère, and except the allégations that efforts had 
been made to haul the steamer off with the anchor, and that the 
North America puUed the steamer from the shoals, but admitted 
that she assisted in pulling said vessel off the shoals. It did not 
deny that an anchor had been laid nearly six points on the star- 
board bow of the steamer. 

On April 7, 1892, the Merritts, under the name of Merritt's 
WrecMng Organization, flled a libel for salvage against the steam- 
ship. The seventh article alleged that the service of getting off 
the steamer and cargo was performed by the libelants; was un- 
der the sole chargé and direction of their superintendent; that the 
Tamesi and North America were employed by him alone, the 
compensation to be subsequently determined by agreement of their 
owners and Israël J. Merritt, and that the service rendered by 
the North America was of some assistance in getting the vessel 
off, although the main work was done by the libelants' men on 
board the Venezuela, with their winches, cable, and anchor. The 
answer of the claimants made no référence to the seventh article, 
but admitted that libelants rendered some assistance in rescuing 
the steamer. On April 11, 1892, the district court ordered that 
the two libels should be tried together. On May, 4, 1892, the trial 
commenced pro forma. On the next day, tlie value of vessel, cargo, 
and freight was agreed tobe $903,057.82, and a substantial agreement 
upon the total amount of salvage, viz. |40,000, was reached. The 
taking of testimony was continued upon the assumption that the 
offer would be accepted. It was subsequently accepted by ail the 
parties, and it was accordingly found by the district court that the 
amount to be aAvarded for the entire salvage service of ail en- 
gaged therein was in open court agreed upon and flxed at $40,000. 
The claimants, after this agreement, did not take part in the trial, 
which became a contest between the salvors whether the stipu- 
lated suDl of |40,000 should be apportioned, and, if apportioned, 
as to its proper distribution. Three questions were before the 
district court : (1) ^Vtiether the insurance company and the wreck- 
ing company, on the one hand, and the Merritt Company, on the 
other, wère independent salvors, or whether the latter company 
was the principal and the other two were, by mutual agreement, 
merely subordinate and under its control. (2) If the last-named 
theory was true, whether the whole sum should not be paid to the 
Merritt Company, as the resuit of the agreement between the par- 
ties, which was stated in its libel. (3) The proper division of the 
$40.000, in case the whole sum was not to be paid to the Merritt 
Company. 

The district court found that the insurance company and the 
Gulf Wrecking Company acted together; that the entire charge 
of the nndertaking to get the ship afloat was given, both by the 
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agent of thè owners of the Venezuela and îts captain, to fhe Merritt 
Company, and that the services of the Tamesi and the North Amer- 
ica were accepted by Capt. Chittenden, the représentative of the 
Merritt Company, who was in charge of the work, in no other way 
than as assisting him, and as subordinate to him and in his em- 
ployment Upon the pleadings of the two separate libels the court 
was of opinion that it could not dismiss tlie libel of the owners of 
the Tamesi and ISTorth America on account of the proved agree- 
ment in regard to compensation, but must fix the amount which, 
upon the proofs, should be properly allowed to them out of the 
whole sum agreed upon. It further found that "the suggestion 
that the anchor and cable were laid broadly o£E the Une of move- 
ment is not entitled to crédit; nor that the anchor flnally came 
home, and gave the great cable no efficient hold. The main re- 
liance was upon the steady and continuous tension of the immense 
flfteeu'inch cable of the Merritt Company." The court decreed 
133,500 for the Merritt Company and |6,506 for the other libelants, 
who thereupon took an appeal, as did also the claimants in the 
Merritt Company libel, for their own protection in case the amount 
found in favor of the other libelants should be increased. Inasmuch 
as the Merritt Company has not appealed, the flrst and third ques- 
tions are only to be considered. The opposing salvors took new 
proofs. The new testimony of the North America and the Tamesi 
was principally directed to the point of the inxproper location of 
the anchor and large cable of the Merritt Company, and the re- 
sulting inability of the cable to be of help to the Venezuela. 
They introduced G witnesses who were before the district court, 
and 21 new witnesses, 14 of whom were the crews of two life- 
saving stations near the Brigantine shoals. The numerical pré- 
pondérance of new testimony is largely on the side of the appd- 
iants. 

Before entering upon the subject of the effect of the testimony 
in the two cases, the insurance company and the Gulf Wrecking 
Company insist that, inasmuch as the answer of the Venezuela 
to their libel admits, by silence, the truth of those allégations of 
the flfth article which are not denied, the district judge was abso- 
lutely bound by the pleadings as to the facts so admitted, and the 
admissions of the answer of the Venezuela could not be overcome 
by any proof given by the Merritt Company on the trial of its 
libel. The Merritt Company could, with equal propriety, hâve in- 
sisted upon the same technicality, for the allégations of its seventh 
article were not, in substance, denied by the Venezuela. In this 
contention the insurance company and its cosalvor ianore en- 
tirely the circumstances of the trial of the two cases. They were 
tried together upon an agreeraent as to the total amount to be 
paid by the \''enezuela for salvage, which thereafter disappeared 
as an actor, leaving the contest entirely between the contending 
salvors upon their opposite théories of fact, in which contest the 
admissions of the Venezuela performed a very inconspicuous part. 
The technicalities on which thèse appellants insist are not applica- 
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ble to the circumstances of this litigation, and are of no importance 
in View of the real nature of the trial, both in the district court 
and in this court. 

The additional light which the appellants' new testimony fur- 
nishes upon the relative position of the salvors towards each 
other does not vary to an important degree the accuracy of the 
conclusions of the district judge. Mr. Bliss, one of the agents 
of the Venezuela, was informed on February 5th that she had 
stranded. He proniptly eniployed the Merritt Company to go to 
her assistance, wliich sent Capt. Chittenden, with the Eapidan and 
Buckley, and a quantity of wrecking material. He was put in 
charge of the Venezuela on the morning of February 6th. The 
Tamesi had arrived the night before, but her services were then 
declined. After Mr. Bliss had employed the Merritt Company, he 
was visited by Mr. Chubb, an underwriter, representing companies 
which had risks on the vessel, who suggested to Mr. Bliss that it 
might be well for him to communicate Avith the Insurance Com- 
pany of North America, also an insurer upon this vessel, to hâve 
them send their tug to her help. Mr. Bliss agreed to this, 
and the Insurance company was communicated with by téléphone, 
and requested by Chubb, in the présence of and in behalf of 
Bliss, to send the tug. Two telegrams were sent by a clerk 
of the Insurance company to Capt. Gibbons of the North America. 
The first was as follows: "Steamer Venezuela ashore Brigantine 
Shoals. Wire when you leave for her assistance. Large inter- 
ests. Ins. of North America." The second was as follows : "Don't 
delay getting to Brigantine. Our interests are heavy. Platt." 

The North America reached the Venezuela on the morning of 
February 6th, and her captain showed the two telegrams to 
Capt. Chambers, of the Venezuela, who made no arrangement with 
him. Subsequently Capt. Chittenden, and Capt. Townsend of the 
Tamesi, and président of the Gulf Wrecking Company made the 
agreement which was found by the district court, and under which 
the three salvors subsequently worked together during the contin- 
uance of the services. Townsend had the right to contract in Gib- 
bons' behalf. It is manifest that, as between the three, the Mer- 
ritt Company had, by mutual understanding, the precedence. It 
took the responsible management; it directed ail the movements 
of the vessels; it was in charge and control of the enterprise. 
Although the North America originally Avas sent to the Vene- 
zuela at the instance of Mr. Bliss, and, as the telegrams show, 
for the protection of the Insurance company. and went as a sah^or, 
she did not take part upon her arrivai as an independent snlvor, but 
as subordinate to, and an assistant of, and under the control of, 
the Merritt Company. Her owners and those of the Tamesi are 
entitled to salvase, but the position of each during the services was 
far inferior to that of the Merritt Company. In the language of 
the district judge: 

'"Che conduct of the work itsolf wns in plain conformity with this view. 
Oapt. Chittenden directed everythlng,— the examinatlon of tlie ground by 
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soundings; the détermination in wliich direction it was best to move; the 
location of tlie anchor and tlie purchases, and the arrangement of the cables; 
the milading of part of the cargo, and the metliods and times of hauling on 
the ship. In ail thèse tliings the other vessels tooli no part. As respects the 
direction in which to move, they expressed a eontrary opinion; but the speedy 
success of Oapt. Chittenden's plan fully justiâed his judgment and skill." 

The strength of the efforts of thèse two appellants has been ex- 
pended in an attempt to satisfy this court that the Venezuela 
was puUed from the beach by the North America; that the cable 
of the Merritt Company was anchored in the wrong direction 
from the steamship, and was of no avail; and, therefore, that 
the amount of their respective decrees should be materially changea. 
'\'Hiether the conclusions of the district judge upon the testimony 
before him were right or not, it is claimed that the new testi- 
mony establishes beyond question the truth of the allégations of 
the flfth article of the libel of the Insurance company and Gulf 
Wrecldng Company. The oral testimony is, as usual, conflicting. 
The number of witnesses on the side of tlie two libelants who 
hâve appealed largely prédominâtes, and, if questions of fact were 
to be decided by the length of the respective lists of witnesses, the 
appellants would be successful; but in this case, as in almost 
every other, a known surrounding state of facts and circumstances 
controls and détermines the weight to be given to imperfect mem- 
ories. The vessel was headed to the southeast. It was properly 
determined that she must go off bow foremost, for that was 
the nearest way to the deepest water. The manifest purpose was 
to lay the anchor in the deepest water, which was in fact south- 
east by south from the ship. Capt. Chittenden's expérience told 
him, what is in accordance with truth, that the steady and con- 
tinuous pull of a tant and flrmly anchored large cable lias a much 
more important and beneflcial effect in working off a vessel stranded 
upon smooth sand than has the necessarily interrupted and less uni- 
form pull by a tug. He had been in the wi'<H-king business for 
?il or 32 years, and had long been a superintendent in wrecking 
opérations for the Merritt (\)mpany. Ile intended to put the 
anchor and cable wliere their x)ower would be most useful, and not 
where they would be useless. The bénéficiai position would be 
south southeast of the vessel in deep water. The position in 
^^•hicll the majority of the libelants' witnesses say it was laid, in a 
soutli-westerly direction from the vessel, and nearly six points on 
lier starboard bow, would be a useless position. An attempt to 
prove that Cliittend(;n put tlie anchor at that point is an attempt 
to prove the higlily improbable; and it is not strangc; that tlie 
memory of witnesses, botli honest and intelligent, who suggest 
such a theory, turns ont to hâve been at fault. The captain and 
the mate of the Venezuela each orally testifies that the anchor 
was laid south southwest from the ship. The latter entered in 
the log which he daily kept that it was laid south southeast, 
and each swore accordinsïly in the protest which was niade from 
the log, although the attention of the mate was called to that 
parti cular point by the question oP the scrivener in regard to the 
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true character of the initiais in the log. It ia of course possible 
tliat the mate made a mistake, or a slip of tlie pen, in entering 
"S. S. E." in the log, as he now says that he did; but the probabili- 
ties are that he was then correct, and that his memory is now im- 
perfect. It would be wearisome to recount the testimony of the 
différent "witnesses, and ail the détails which occurred, but it is 
sufflcient to say that the attempt to prove an allégation which 
the surrounding circumstances show was one most unlikely to be 
true, and which is not crédible, has failed, as has also the attempt 
to show that the cable was not tant, and did not accomplish 
its legitimate work. The theory upon which the district judge 
divided the sum of $40,000 was a correct one, and is sustained by 
the facts stated in his opinion, wliich are as foUows; 

"The outflt provlded by the Merritt Oo. for the work consisted of 6 vessels 
and 76 men, Including Lovett and Wymaji, dlspatched on the 6th. The outflt 
of the other llbelants was 2 vessels and 29 men. The value of the vessels and 
materlals of the former was about $65,000; of the latter, about $40,000; but 
of the latter the North America, only worth $25,000, was used In haullng o£f 
the shlp, the Tamesi belng employed as a llghter only, and towed wlth her 
own cables by the Buckley. The whole tlme occupled both at the shoals and 
In golng and retuming, was for the vessels of the Merritt Co. equal to a little 
over 13 days, Including also golng back for the cables and anchor that were 
slipped when the Venezuela went ashore. The tlme of the Tamesi and North 
America, Including golng and retuming, was about 4 daya The expendlturea 
of the Merritt Co. were about $3,333; thoSe of the other two vessels, so far 
as proved, about $100., The hauling force applled to the Venezuela by bhe 
Mei-ritt Co. wlth thelr cable and the tug Buckley was about three times that 
of the North America. Taklng ail thèse éléments together, the means em- 
ployed In getting off the shlp stands In favor of the Merritt Co. as against the 
North America about In the ratio of from 2 or 3 to 1, so that, it the two occu- 
pled the same status as independent salvors, the Merritt Co. should receive 
about 2% or 3 parts to the North Amerlea's one. But, as the North America 
came In merely as a subordlnate and temporary helper to the Merritt Ce, on» 
half the share of an independent salvor, or from one seventh to one eighthv 
wlll, I thlnk, be a falr adjustment of the North America'a compensation as 
between themselves." 

Pive thousand dollars were awarded to the North America, $1,500 
were allowed to the Tamesi and $33,500 to the Merritt Company, 
and the decrees are afflnned, with costs to the appellees in the 
appeal of the Insurance company and tbe Gulf Wrecking Company, 
and without costs in this court ia the appeal of the Venezuela. 
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HAWKINS V. THB3 LTJRLINB. 

(Clrcnit Court of Appeals, Second Circuit April 18, 1893.) 

KutrrrMB Likns— Rbpaiks of Vessel— Evidbncb. 

Llbelant sought to enforce a lien on a yacht for alleged repalns and 
other charges amountlng to $376.27, and when an itemized blll was de- 
manded Increased his account more than $100. When the trutlifulneaa of 
his charges was denled, he made no attempt to verlfy them, and when 
oa the stand did not explaln them, uor deny the testimony of a wltness 
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jiupeaching a part of his account. Held, that a decrea for llbelant mu&t 
be modified so as to allow him only such. part of the accoimt as défendant 
had oftered to pay before suit. 

Appeal from the JDistrict Court of the United States for the 
Southern District of New York. 

In Admirai ty. Libel by John P. Hawkins against the steam 
yacht Lurline to enforce a lien for repairs. William B. Wetmore, 
claimaiit. From a decree for libelant, claimant appeals. Modilied 
and affirmed. 

John Murray Mitchell, for appellant. 
Geo. A. Black, for appellee. 

Before WALLACE, LACOMBE, and SHlï'MAN, Circuit Judges. 

SHn'MAN, Circuit Judge. The libelant, John P. Hawkins, a 
shipwright at City Islaud, in the state of New York, filed a lien on 
June 13, 1890, under the statute of that state, against the steam 
yacht Lurline, owned by the claimant, William B. Wetmore, for 
the sum of $470.27, the amount alleged to be due from said owner 
for the value of work and material furnished and services ren- 
dered to the yacht. Upon a libel brought to foreclose this lien 
the district court for the southern district of New Y^ork adjudged 
that the libelant should recover against the yacht the sum of 
$376.27, with interest from June 13, 1890, and costs. From that 
decree this appeal was taken by the claimant. 

In the latter part of September, or the early part of October, 1889, 
the claimant took his yacht to Hawkins' shipyard for repairs, 
and to be kept through the winter. Neither the amount nor the 
eost of the repairs was then ascertained, but it was definitely agreed 
between the claimant and Hawkins that, if the repair bill was 
over $500 or $600, nothing should be charged for wintering, but 
if the bill was not over $500 a charge might be made. Eoss, 
the captain of the yacht, remained in the claimant's service until 
December, and gave instructions to Hawkins as to the nature of 
the repairs. During the rest of the winter, and until about April 
25, 1890, the claimant had no one in charge of the yacht. He 
was in the west most of the winter, returned to New Y^ork several 
times, saw the boat, and immediately after April 11, 1890, paid 
the libelant his bill for labor and material to that date, amount- 
ing to $2,647.83. At this time the libelant told the claimant that 
there might be a bill of $50 or $60 more for additional work. Mr. 
Bell, the claimant's new sailing ni aster, took charge of the boat on 
April 25, 1890. She was launched within two weeks, and went on 
her trial trip for a few hours, returning to City Point. From April 
25th to May ICth a bulkhead was put up in the engine room, 
the engine-room companion way was made and fltt«d, the saloon 
floor was laid, the bottoni and the forecastle were painted, and 
some jobbing work was done. The bill, in addition to the $100 
for wintering, is for work and materîals from April llth to May 
16th, which consist of 25 days' joiner work, 21 days' "carpentering," 
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20 days' painting, 6^ days' calking, 16 days' labor, and materials 
amounting to |82.77. The libelant presented bills, not iteniized 
by days, to the claimant, dated May 17 and July 29, 1890, eacli for 
$376.27. The claimant requested an iteniized bill, wliich was sent 
August 8th, and was for |483.45. In this bill a charge of flOO 
was added for wintering the yacht, and |7.18 were added in, the 
labor and material account. The claimant replied, on August 12th : 

"I hâve inade a inost careful examination of the work wliich was clone by 
you silice April 12, and flnd tliat you havo cliarged me for a large amount of 
work which I cannot allow, as I flnd tliat It was nevor done for tlie boat. The 
amount of thèse excessive charges is $191.30." 

He also objected to the |100 charge as unauthorized, and oiïered 
to pay 1192.15 in settlement of the account. The answer to the 
libel was in accordance with the letter of August 12tli, and fur- 
thermore alleged that the work was done in an unworkmanlike 
manner, and that the libelant failed to put in limber chains, which 
had been ordered, — a failure and neglect whieli reaulted in great 
trouble to the claimant, and in an expense of l-JOO, Avhich sum 
the claimant souglit to recoup against any sum of money due to the 
libelant. He was thus clearly informed, both before and after the 
suit was commenced, that the amount of the work which was 
done after April llth was an important feature in the case. His 
only testimony upon tliis subject, in cliief, was in the answer to a 
gênerai question: "Did you do ail the work menîioned in the bill 
of particulars?" "I did." Upon cross-examination he testified that 
he was aboard the boat every day during the course of the repairs, 
and that he could not swear anything positively from his own 
knowledge, only that the work was done, but the number of days 
he could not swear to without refreshing his memory by the books. 
In reply to the question, "Can you swear to any of thèse items which 
are on this last bill rendered, of your own knowledge, which are 
specified in this lien?" lie said, "I would hâve to refer to 
my books to tell by." In reply to the question, "You can't swear 
without référence to the books?" he said, "No." The question had 
no référence to the $100 item. He further said. that he based 
his knowledge that the work was done, and that the material 
charged was correct, from the books; and in reply to the question, 
"Without your books, you can't swear to anything in this mat- 
ter?" he said, "I can swear that the work was done, and material 
furnished; but to what extent, exactly, I couldn't swear to." He 
further testifled that every niglit lie put in the time book the tiine, 
and the men's names who did the work. 

Bell, in behalf of the claimant, gave évidence that after April 
2oth but a small amount of work was done in his présence on the 
yacht, and that during the last eight or ten days there Avas noth- 
ing for the libelant to do upon the woodwork. In reply the libel- 
ant testifled nothing in regard to the amount of the work, labor, 
and material after April llth. He did say that he superintended 
the work on the vessel from the time slie started until she was 
finished. It is to be presumed, thougli the books were not placed 
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in évidence by tlie libelant, that they corresponded with the bill 
of particulars, because the claimant's counsel examined them, but 
the question upon that part of the case was whether the books 
and the bill were truthful. It is a singular fact that, when the 
libelant was expressly notifled that the amount of the work and 
the truthfulness of the bill were at issue, he niade no substantial 
attenipt to verify either, or to refresh his recollection as to the 
extent of the work. If the leading facts had gone out of his mem- 
ory, they could hâve been ascertained and stated. He professed 
in his letter of July 29th to know what had been done, and to be 
able to explain it; but upon the trial he was silent, except as to 
the charge for calking, which amounted to $22.75, and that work 
Avas done upon the spars. Ile remained silent after Bell's tes- 
timony. This absence of meniory, and of an attempt to refresh 
his niemory, or to prove anything with accuracy, either by his 
own or by independent testiuioiiy, an» signifleant that lie <'<)ri]d 
not sustain his bill. The flOO item was rejected by the district 
court, and is only of imi>ortance hère because it shows the will- 
ingness of the libelant to malce an untrutlvful charge. The facts 
discrédit the truthfulness of the books, and as the confidence which 
in gênerai is not only due, but is given, to the honesty of entries 
upon shop books of labor furnished and goods sold, which were 
niade contemporaneously with the transactions, and in the ordinary 
coTirse of business, does not exist in this case, there is nothing 
from which the amount due the libelant can be ascertained, but 
the claimant's admission that |192.I5 were due. 

In regard to recoupnient, considérable testimony was given in 
the district court tliat limber chains were not furnished, in ac- 
cordance with the claimant's order; that he was sxibjected to a 
large expense in overhauling the boat to supply the omission. We 
concur with tli(> district court that no suffident foundation is 
laid for this claim of damages. It is undoubtedly true that the 
claimant gave instructions tlaat they were to be put in, but we are 
satisfled that the libelant did not understand that lie Avas to do 
this work; otherwise, it would hâve been done, and chargea for. 

jSTotliing can be allowed by Avay of réduction for damages for un- 
workmanlike painting in the forecastle, because neither the amount 
of that part of the painting bill, nor the amount of the damage,, 
appears in the testimony. 

The decree of the district court is modified so that a decree- 
should be entered for the libelant for |192.15, with interest from 
June 13, 1890, without costs in the district court. Costs are to> 
be allowed to the claimant in this court. 
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THE HARRY AKD FRED. 

KING V. THE HARRY AND FRED. 

(Circuit Court of Appeals, Second Circuit. April 18, 1893.) 

TUQS AND TOWS— TOWINQ OVER BaR— GkOUNDINQ— DUTY OF TOG — KNOWLEDGE 

OP Tow. 

A tugboat, in undertakiBg to tow a boat over a bar, the conditions of 
whicli are unknown to the tow, is bound to asoertain her drauglit, and 
, net attempt to tow lier if the water la insufflcieut. But when a tow is 
talien as usual in a long course of dealing, tlie requirements of which as 
to draught are well known to the tow, and the ruaster of the tug has no 
reason to suppose that the tow is loaded deeper than allowed, and talj:es 
her in the best water, and the tow, in conséquence of her unusual draught, 
grounds, the tug is not liable. 49 Ked. Rep. 081, afïirmed. 

Appeal from the District Court of tlie United States for the East- 
ern District of INew York. 

In Admiralty. Suit against a tug to recover for grounding tow. 
The libel was disiuissed, (49 Ped. Rep. 681,) and libelant appeals. 
Afflrmed. 

Jas. Parker, for appellant. 
Mark Ash, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PEE CURIAM. We agrée with the opinion of Judge Brown, 
who decided this cause in the court below. The decree is afflrmed, 
■with costs of the appeal. 

THE PARTHIAN. 
GOITLD T. BOSTON & PHH^ADELPHIA STEAMSHIP CO. 
(Circuit Court of Appeals, First Circuit. April 13, 1893.) 
No. 15. 

1. Collision— Foq—Want of Profkb Foo Horn. 

The owners of a salUng vessel cannot substitute for the fog Iiom wUoh 
she is required by the sailing régulations to carry an instrument blown by 
steam, and in their opmlou more efficient thau the fog hom. 48 Fed. Rep. 
175, afflrmed. 

2. Same— DuTY OF Stbamer— Pailurb to Slacken Spebd. 

The P., a steamer, whUe golng through a dense fog, maintaîned a speed 
of 12 knots until she heard the signal of an approaching vessel, on which 
she slowed to half speed, and kept up that rate when the vessels were 
coming nearer and nearer, aud did not slacken or reverse until the vessel 
appeared out of the fog. HcU, that tlie P. was lu fault In the collision 
which occurred. 48 Fed. Rep. 175, reversed. 

3. Same— SioNAi.s— RiiLE 19. 

A steamship is authorized to use the signais prescribed hi sailing rule 19 
only to communicate with a vessel which she has in sight, and not with a 
vessel which is invisible bocause of fog. 

Appeal from the District Court of tlie United States for the Dis- 
trict of Massachusetts. 
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In Admiralty. Libel by Moses M. Gould against the Boston & 
Ph.iladelpMa SteamsMp Company for damages resulting from a 
collision between tlie steamsMp Parthian and the schooner Flor- 
ence about 55 miles southeast from Sandy Hook. There was a 
decree dismissing the libel, (48 Fed. Eep. 175,) and libelant appeals. 
Keversed. 

At the time of the collision the weather was foggy, and the wind llght, 
blowing in a direction between W. N. W. and N. N. W. The fault chargea 
by the riorence against the Parthian was that she did not change her course, 
as she should hâve done, upon hearing the fog signal of the schooner, and 
that she was going at an improper rate of speed ta a fog. The f aults charged 
against the schooner by the Parthian were that she did not hâve a proper fog 
hom; that she did not give with it the signais required by law to be given by a 
salling vessel in a fog; that she used, for giving signais in a fog, an instrument, 
the Sound of whieh resembled that of a steamship's whistle, and the effect of 
which was to mislead the Parthian, causing her to change her course in the 
beUef that a steamship was approaching, in conséquence of which the col- 
lision occurred. The instrument used by tlie schooner in place of the re- 
quired fog hom was a hom blown by steam fumished by a donkey engine. 

The salling regidations referred to in the opinion of the court are as fol- 
lows, (23 St. p. 441:) "Art. 19. In taking any course authorized or required 
by thèse régulations, a steamship under way may indicate that course to any 
other slîip which she has in sight by the foliowing signais on her steam 
whistle, namely: One short blast to mean, 'I am directing my course to star- 
board;' two short blasts to mean, T am directing my course to port;' three 
.short iDlasts to mean, 'I am going full speed astem.' The use of thèse signais 
is optional, but if they are used the course of the ship must be in accordance 
with the signais made." 

A. A. Strout and Eugène P. Carver, (Edward E. Blodgett, on the 
brief,) for appellant. 

Lewis S. Dabney and Frédéric Cunningham, for appellee. 

Before COLT and PUTNAIVI, Circuit Judges, and WEBB, Dis- 
trict Judge. 

"WEBB, District Judge. Attention to the positive statutory régu- 
lations for the prévention of collisions wUl dispose of the conten- 
tion that the fog horn used on board the schooner Florence complied 
with them: 

"Article 1. In the foliowing rules, every steamship which is under saU, and 
not under steam, is to be considered a saUing ship; and every steamship 
which is under steam, whether under sali or not, is to be considered a ship 
under steam." 

Ha^dng established this définition of the various kinds of vessels, 
the régulations proceed to impose duties on each class for ob- 
servance under various conditions and circumstances. For 
clear weather, and by daylight, the management of the ship ia 
prescribed. Spécifie directions for lights at night are added. When, 
by day or by night, on account of "fog, mist, or falling snow," 
neither vessels nor their lights can be seen far, recourse is had to 
Sound signais. And as the information conveyed by mère inar- 
ticulate sounds is, at best, imperfect and indefinite, it is important 
that the signais be arranged, so far as may be, to hâve défini te 
significance. The means to accomplish this are diversity of ia- 
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struments producing the sounds, varying durations of signais, the 
frequency of répétition, and tlie number of distinct sounds to 
complète a signal. 

A stearnship inust be equipped "with a skam whistle, or other efficient 
steam soimd signal, so placecl that the sound may net be intercepted by 
any obstructions, aud with an efficient fog horn, to be sounded by a bellows 
or other mechanical means, and aîso with an efficient bell." 

It will soon be évident that thèse varions sound-producing imple- 
inents cannot be interclianged for eonvenience, or at caprice. Each 
lias a spécifie use, and to that use it nmst be conflned. 

"A sailing ship shall be provided with a similar/og' horn and beU.'" 

When the vessel is under Avay, one applianee must be resorted to 
for making a sound signal, and this must not be the same for 
a stearnship when under sail, and when under steam. In the 
one case, she is to be considered a stearnship, and must use lier 
steam Avhistle or other steam sound signal. In the other, slie 
is a sailing ship, and must announce lier présence by tlie ineans 
appropria te to a sailing ship, namely, by a fog horn souiided 
by a bellows, or otlier mechanical means. A sailing ship, wliether 
a steamer for the time being only under sail, or a vessel having 
only sails as lier means of proxmlsion, nmst give lier signais by 
a fog horn, and is not permitted to niakc; use of any steam 
whistle, or other steam sound signal reserved for the exclusive use 
of steamships. lîoth kinds of vessels, when not under way, shall 
make their signais by a bell. 

Thus it is plain tîiat the statute requires a steamer to be pro- 
vided with three liinds of apparatus, because she is liable to be 
rated in three classes, — a stearnship under way, a sailing ship un- 
der way, and a vessel not under way. The sound instruments of 
a sailing ship are for like reason reduced to two kinds; the 
two belonging to the two conditions in wliich she is liable to be, — 
under way, or not under way. As the statute is, it is not tin; 
province of the court to consider wliether, practically, there is 
a distinguishable différence between the sound that is emitted 
by a steam sound signal, and that made by a fog horn operated 
upon by a blast of atniospheric air. Xoither hâve the owners or 
masters of vessels the right to disregard the requirement of the 
régulations prescribed by law, and to substitute one instrument or 
one signal for another. 

"In a fog, ail vessels must do ail that is required of them 
by law or usage." "Actual safety is dépendent on a strict p(>T- 
formance by each of ail their respective duties." The Eleanora, 
17 Blatchf. 102. The schooner Florence was not provided with 
the means for giving sound signais prescribed by the act of con- 
gress, and for that was in fault. Her owners cannot be permitted 
to say she had sometMng better. Nor can it be held that this 
fault on the part of the schooner did not contribute, and could 
not hâve contributed, to the collision. AU the witnesses from 
those aboard the Parthian, passengers and ofHcers and crew^, tes- 
tify that the signal of the schooner was taken to be that of a 
steamship. 
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Nor is this the only statute régulation violated by the schooner, 
■whereby the distinction between tlie sound signais of a steam- 
ship, and those of a sailing ship, was defeated. Rule 12 expressly 
requires the steamship to make "prolonged blasts," and the sailing 
ship to make "blasts." There is only one reasonable constmietion of 
this rule, in regard to the length of the sounds to be produced,-— 
one Tessel must give long, and the other short, sounds, that their 
eharacters niay be distinguished. Of the witnesses on the part 
of the schooner, Capt. Gould, Mr. Buckler, the mate, and ];)oyle, 
wlio was at the wheel, testify that long blasts Avere inade on 
their steam fog horn. Tlie mate says that at first lie ordered the 
man tending the fog horn to blow a long blast, and then, fear- 
ing the seamen would become excited, lie took the lunyard him- 
self, and blew long blasts. (\npt. Crowell, secîond mate ('rowell, 
Huston, the lookout, and Morse, a passenger from the Parthian, 
describe the schooner's blasts as long. Xo witness on either side 
describes them differently. Tins confirmed the opinion, based on 
the nature of the sounds, that a steamship was approaching, and 
in that belief the oflficers of the Parthian directed her more- 
ments. 

Furthermore, notwithstanding the déniai by the libelant's wit- 
nesses, the prépondérance of évidence is lliat once, at least, the 
schooner replied to the steamer's indication that she would di- 
rect her course to port with two short blasts. This reply was 
misleading, and without excuse. It meant either the approach 
of a vessel under steam, or of a sailing vessel on the port tack, 
when in fact it was given by a sailing vessel on ber starboard tack. 
It did actually mislead, and influenced the action of the steam ship. 
With the conclusion of the district judge, that fault on the part of 
the schooner contributed to the collision, we concur. 

But we cannot agrée Avith his opinion that "the disaster happened 
solely through the fault of those in charge of the Florence, in niak- 
ing fog signais by means of an instrument not sanctioned by the 
sailing rules." The fog, though of short duration, was very dense 
while it lasted. No one prétends that a vessel could be seen more 
than tAvo or three lengths of the steamer. The Parthian had main- 
tained her fuU speed. of about 12 knots, notwithstanding this short 
range of A'ision. In this she violated the 13th sailing rule, 
which required a moderato speed, and she took ail the risk of the 
conséquences. While proceeding at that rate, she Avas advised by 
a Sound signal of the proximity of another vessel under Avay. 
Whether it was a steamship or a sailing ship, the obligation of cau- 
tion Avas thereby cast upon her. The 18tli sailing rule corn- 
manded her, "Avhen approaching another ship so as to iuA'olve dan- 
ger of collision, to slacken her speed, or to stop and rcA-erse, if nec- 
essary." That danger of collision was involved, is clear from the 
statement of the captain of the Parthian: 

"I found that we were coming together at an angle like that, — an obtuse 
angle ; and I knevv, if we kept on that course, we should collide, — come across 
each other's path, — surely." 
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How, and under what conditions, tMs duty was met, wUl best be 
shown by a few extracts from the testîmony of Capt. Crowell, mas- 
ter of tbe Parthian, who may be trusted to hâve given an account 
o( wbat was done by Mm, and under bis orders, as favorable as tbe 
facts would permit. 

"Qviestion 54. How, wlicn you first lieard It, [the signal of the Florence,] 
did it bear from you? Answer. It bore about two and a half points on our 
port bow, as near as I can say. Q. 55. AVhat did it sound like? A. It sounded 
like a steam whistle. Q. 56. Now, go on, captain, and tell in your own way — 
tell slowly and particularly— what occurred after that; what you did, and 
what you heard, and what orders you gave. A. I blew about fotu- times, and 
I found that we were coniing togetlier at an angle hke that,— an obtuse angle; 
and I knew, if we kept on that course, we should coUide,— corne across each 
other's path,— surely." "Q. 6T. Now, you say you made up your mind he was 
Crossing your bow at an obtuse angle, and, if you both kept on, that there 
might be a collision. What did you do? A. I slowed my shlp down, and gave 
two whistles, signifying I wished to go to port. And always, when I can get 
an answer, I feel safe that we understand each other, and we can pass with- 
out any difflculty. But this being one blast, — one blast Is merely a fog signal,— 
and. If you can do that, you are always in safety to do that thing. We often 
"io it." "Q. 73. When you gave the signal with the two whistles, what hap- 
pened after that? A. I repeated them. Q. 74. Did you get any answer? A. 
I got one blast from the stranger. On my second blast, I got two. Q. 75. On 
the second what? A. My two blasts. Q. 70. Your second signal,— the two 
blasts of the whistle? A. ïes; that I wanted to go to port. Q. 77. Then 
what did you get? A. I got two from hlm. Q. 78. What kind of blasts did 
you get from him? A. Well, they were falrly blown. I understood them that 
I could go to port. Q. 79. What did you do then? A. I put my wheel to star- 
board. Q. 80. Up to that time, had you seen him at ail? A. No, sir. Q. 81. 
Had he been coming doser? A. Gloser; yes, sir. Q. 82. Then what did you do 
next? A. I blew two blasts agaln, and got one in answer. Q. 83. Then what 
did you do? A. Then I stopped my ship, and reversed the englne; gave the 
bells to reverse. She then seemed to be veiy close, and it nppeared to me 
that there was no other way but to stop my ship, which I did. 1 rang the 
bells to stop her and back lier. Q. .84. Were they obeyed in the engine room? 
A. Yes, sir; there is no doubt of It." "Q. 87. Then, captain, what followed, 
after you had stopped and reversed? What next happencd? A. The next 
thing. the schooner was right under our bows, as it were, within a hundred 
feet of us,— standing across our bows witli ail her salis set, and very close 
aboard,— right almost on me." "Q. 107. How fast do you think your shlp 
was golng when you struck her? A. I think she might be going flve or six 
kuots,— four or five knots. Mr. Oarver, libelant's proctor: You said five or 
six. The Wltness: I reeall that, and I say four or flve. I will say four knots. 
I think she might be going four knots,— three or four knots; not more than 
that. Half speed Is about six knots. I know she had been reversing, and I 
had stopped her, and I know it must hâve detained her very much." "The 
Cottrt: Does he say he saw the schooner at the time he reversed? The Wit- 
noss: .Ttist reverse^; and the schooner, about the same time I stopped her 
and reversed her, and about the same time, she appeared right over my bow. 
Q. 118, by the Court: Dld you glve the order to reverse before you saw her, 
or after? A. Before. Q. 119. Just before? A. Just before. We were right 
close onto her. There was no distance, soarcely." 

From cross-examination: 

"x-Q. 156. How far distant should you judge the schooner was when you 
flrst nird her hom? A. She might hâve been a mUe and a half or two miles 
off ; i couldn't tell, of course. x-Q. 157. And the direction in wWch they werts 
going was about hke that, wasn't It? A. It was, I suppose, at an obtuse angle. 
x-Q. 158. What did you do then with your helm? A. When I saw we were 
Crossing each other's track, I deemed It saie to Slow my ship down to half 
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Bpeed, and I blew two whistles." "x-Q. 160. When you found that thèse two 
vessels were going, or supposed that they were going, In about that direction, 
what did you do with your hehu? A. I kept my course till I slowed my ship, 
and gaYO two blasts, and got the answer, and then I put my wheel to star- 
board." "x-Q. 223. Half speed is a llttle better than six Imots, isn't it? A. 
I suppose it is about six or seven laiots. I présume tliat is the caleulation." 
"x-Q. 247. Suppose that your steamer was going ahead at half speed, and you 
wanted to stop her. A. Yes. x-Q. 248. And you rang full speed astem. A. 
Yes. x-Q. 249. How far do you tliink your steamer would go ahead through 
the water beforo she came to a standstiU? A. Going ahead at half speed? x-Q. 
2r.O. Yes. A. Well, I suppose she would go about eight hundred leet, per- 
haps." "x-Q. 2G6. Now, you said on your direct examlnation that this soimd, 
when you lirst heard It, bore about two and a half points on the port bow. 
That is correct, isn't it? A. That is correct. x-Q. 267. And you also said on 
your direct examlnation that the relative bearing remained about the same? 
A. About the same; yes, sir. x-Q. 268. There isn't any doubt about that, is 
there? A. No, sir; I don't think there is. That is my own Judgment. It 
seemed as if she was coming right down, and we were crossing each other's 
track. It seemed as if we were bound to. x-Q. 269. How many times did 
you blow your whistle before you made the signais you spoke of ? A. 1 think 
about four times, as near as I can recollect. x-Q. 270. And then you said you 
made a signal of two whistles? A. I did. x-Q. 271. What klnd of a signal 
was that? A. That was two short whistles, as you might whistle, — one, two,— 
like that. x-Q. 272. And the next time you whistled, you made two other 
short whistles, did you? A. Yes, I repeated them. x-Q. 273. After you had 
made those signais, did you make any other signal before you struck the 
schooner,— any other fog signal? A. Yes. x-Q. 274. How many? A. 
Two more. x-Q. 275. And, alter you made those two signais, you gave the 
order for her to stop, didn't you? A. Yes, sir." "x-Q. 277. How long a time 
do you think it was intervened between those two signais that you made, of 
two whistles each? A. 1 suppose about not more than flfteen seconds. 
I was anxious then to get an answer, and got it, and then I repeated the two, 
and then I got one from the vessel. Then I stopped." "A. to x-Q. 281. After I 
had signaled twice, and got an answer from the stranger, I repeated it very 
qnick,— in, say perhaps, flfteen seconds or less, maybe. 1 can't say exactly. 
When I got one signal, then I stopped my ship, and rang to back full speed 
astern." "A. to x-Q. 283. I didn't blow another blast, 1 think, except the two 
whistles. When I got the schooner's one whistle, I stopped my ship, and re- 
versed the englne." "x-Q. 286. How long was it, in your opinion, after you 
made the second signal of two whistles up to the time of the collision? A. 
I suppose it was not over half a minute. x-Q. 287. and you don't think that 
during that time you made another fog signal? A. I can't say I did. I don't 
recollect about that. But the schooner was in sight. When we had reversed our 
engine the schooner appeared right across our bow, going from the starboard 
to the port side. x-Q. 288. You reversed the engine immudiately after making 
this last signal? A. Yes, sir. x-Q. 289. Now, captain, after you made the 
second signal, up to the time of the collision, you could not hâve got ont of 
the way of any vessel at ail, conld you? A. I don't belleve I could, but it is 
possible that I might hâve done it, if I had known it was a sailing vessel." 

From thèse answers we learn that, in a fog so dense that a 
Tessel could be seen only a few hundred feet, a speed of from 10 
to 12 knots was maintained until the signal of some vessel approach- 
ing, on Unes that were understood to involve danger of collision, was 
heard, and then the steamer was slowed to half speed, — six or seven 
knots, — assuming that the movement of the ship was at once re- 
duced on the slowing of the engines. This half speed was kept up 
till within a half a minute, or a little more, of the collision, although 
the two vessels continuée! apparently — and, as the resuit showed, 
actually — ^to be nearing each other, on Unes that would bring them 
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together, and at half gpeed the forward movempnt of the steamer 
could not be arrested short of 700 or 800 feet. No order to slacken 
the speed of six or seven knots, or to stop and reverse, was given 
till the vessels were so close upon each other that immediately after 
it was given the schooner appeared ont of the fog, crossing the bow 
of the steamer, with, as the master says, "scarcely any distance be- 
tween them." 

From the moment the steamer entered the fog to the collision, 
she was in the wrong. Save in the one particular of giving pro- 
longed blasts with her whistle, she wholly failed to observe the 
requirements of the statute. Even if she had gone at half speed,— 
which was too fast in that fog, at the place she was, — this collision 
would not hâve occuiTed; mnch less if her speed had been mod- 
erate. The Eleanora, 17 Blatchf. 100. 

The assumption of Capt. Crowell that he had a right, under the 
conditions in which he found himself, to use and act iipon the sig- 
nais specified in the nineteenth article of tlie sailing rules, was not 
warranted. By that article a steamship under way has permission 
— only permission- — to employ the signais therein named for com- 
munication with "a ship which he has in sight." They are not sig- 
nais allowed in a fog, or other state of the atmosphère, when sight 
is eut ofl. Absolute knowledge of the relative positions of the 
vessel, such as sight only can convey, is a prerequisite to their use. 
This case well illustrâtes the great différence between the certain 
information gained by sight, and conclusions resting on inferences 
from Sound. "Tliere is no such certainty of the exact position of a 
hom blown in a fog as will justify a steamer in speculating upon 
the probability of avoiding it by a change of tlie lielm, without tak- 
ing the additional précaution of stopping until its location is def- 
initelv ascertained." The City of New York, 147 U. S. 72. 84, 13 
Sup. et. Rep. 211; The Lancashire, Law Eep. [1893,] 47; The Bo- 
livia, 49 Fed. Eep. 1C9, 171, 10. C. A. 221; The Nacoochee, 137 U. 
S. 330, 338, 339, 11 Sup. Ct. Eep. 122. 

As the Parthian's fault contributed to the disaster, she must bear 
a portion of the loss, and the damages must be divided between 
the two vessels. The owners of the cargo, and members of tl-e 
crew of the schooner, are parties to the libel, and in the final de- 
cree their rights will be adjusted. Costs of this appeal must be 
borne equally by the parties in fault, — the two vessels. 

The decree of the district court is reversed, and the case is re- 
manded, with directions to détermine the damages, and to enter 
decrees as may be required to conform to this opinion. 
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DUFF V. CARRIEK. 
(Circuit Court of Appeals, Thlrd Circuit. April 19, 1893.) 

1. JuRisDicTioN op Circuit Court of Appeals — Obdbr Allowing Claim in 

Bankruptcy. 

The circuit court of appeals bas jurisdlction of an appeal by an assignée 
In banki-uptcy from an order of the district court allomng tlie claini of a 
créditer, under Rev. St. § 4980, givlng an appeal In sucli cases to the circuit 
court, and Act. Cong. Jlarch 3, 1891, transferrlng the appellate Jurisdlction 
of the circuit court to the circuit court of appeals. 

2. Same— Appealablb Ordrr. 

Sueh an order is a "final décision," wlthln section of the said act of 
March 3, 1891. 

3. Provins Dbbt in Bankruptcy— Epfect of Attaciiment — Injunctios". 

Rev. St. § 5075, requiring an attaching créditer to account for the prop- 
erty seized, and to surrender any lien thus acqulred by liim before he can 
prove hls debt in bankruptcy, vsill not bar sueh creditor's right to partici- 
pa te In the fund, where the attaclunent was le^àed wlthin four months 
next precedlng th(» commencement of the bankruptcy i)roc(>(>dlngs, and 
was therefore, by virtue of Rev. St. § 5044, dissolved by oiieratien of law 
iipon the exécution of the assignment In bankniptcy ; and wliere theattach- 
ment is en.loined upon the pétition of a cre<litor, and the proceedlngs 
abandoned by the attaching plaintiff. 51 Fod. Rep. 900, aflirmed. 

Appeal from the District Court of tlie United States for the 
Western District of Pennsylvania. 

In Bankruptcy. In the matter of John Carrier and A. F. lîaum, 
banlirupts. An order was made allowing tlve claim of E. G. Carrier 
as creditor, (51 Fed. Ilep. 900,) and the assignée, Levi Kird Duff, 
appeals. Afïirmed. 

Levi Bird Duff, in pro. per. 

Lj'on, McKee & Sanderson and Tliomas E. Alcorn, for appellee. 

Before AOIIESON and DALLAS, Circuit Judges, and BUTLER, 
District Judge. 

ACHESON, Circuit Judge. This is an appeal by an assignée in 
banlvruptcy from an order of the district court, made SeiJtember IG, 
1892, allowing the daim of an alleged creditor, and directing the 
payment of a dividend thercon. The question whetlu^r this court 
has jurisdiction of sueh an appeal lias been raised, and is to be 
considered ârst. Section 4980, Eev. St. U. S. tit. "Bankruptcy," 
after providing for appeals in cases in equity and writs of error in 
cases at law, contains the following provision: 

"And any supposed creditor whese clalm Is wholly or in part rejected, or an 
assignée who Is dlssatlsfled wlth the allowance of a clalm, may appeal from 
the decLion of the district court to the circuit court for the same dis- 
trict." 

Section 4 of the act to establish circuit courts of appeals, ap- 
proved March 3, 1891, is as folio ws : 

"That no appeal, whether by wrlt of error or otherwlse, shall hereafter be 
taken or allowed from any district court to the exlstlng circuit courts, and no 
appellate Jurisdiction shall hereafter be exercised or allowed by sald exlstlng 
circuit courts; but ail appeals, by wrlt of error or otherwlse, from sald 
district courts, shall only be subject to revlew la the suprême court of the 
v.55F.no,4— 28 
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United States, or In the circuit court of appeals hereby establislied, as is 
herelnafter provided, and the review, by appeal, by writ of error, or other- 
wise, from the existing circuit courts shali be had only in the suprême court 
of the United States, or in the circuit coui-ts of appeals hereby established, 
accordtng to the provisions of this act regulating the same." 

Now the flfth section of this act, which provides for appeals from 
the district courts to tlie suprême court, and for writs of error 
therefrom, does not embrace such a case as this. It follows, then, 
that the order hère complained of is reviewable by this court, un- 
less, under the bankrupt hiw, an appeal by an assignée from the 
allowance of a claim appertains to the gênerai supervisory juris- 
diction of the circuit court over cases and questions arising in the 
district court sitting in bankruptcy, conferred by section 4986, Rev. 
St. This is the position hère taken by the creditor, the appellee. 
But the express provision contained in section 4980, authorizing 
an appeal by the assignée from the allowance of a claim, excludes 
the inference that such a case cornes within the gênerai super- 
visory jurisdiction given by section 4986. It is, too, worthy of note 
that the prescribed remedy is contained in a section relating to 
appeals, in the ordinary sensé, In cases in equity, and to writs of 
error, in suits at law. Moreover, the mode of taking and perfect- 
ing such appeal is specially regulated by section 4981, while section 
4982 provides that the appeal shall be entered at the term of the cir- 
cuit court which shall be held within the district next after the ex- 
piration of 10 days from the time of claiming the appeal. But the 
gênerai supervisory jurisdiction given by section 4980 may be ex- 
ercised in term time or in vacation, summarily, by the circuit court, 
or by the circuit justice or the circuit judge. In the early case of 
Coit v. Eobinson, 19 Wall. 274, the suprême court had occasion to 
contrast the provisions of the bankrupt law touching tlie appellate 
jurisdiction of the circuit court with the clause conferring the gên- 
erai supervisory jurisdiction, and in its opinion the court distinctly 
declared that an appeal by the assignée from the décision of the 
district court, allowing the claim of a supposed creditor, belonged 
to one of "four classes of cases under the bankrupt law," in which 
"appellate jurisdiction may unquestionably be exercised by the cir- 
cuit courts." We find nothing to the contrary in any later utterance 
of that court. 

To the argument based upon the sapposed incongruity between 
the method of review contemplated by the courts of appeals act and 
the course of procédure prescribed by section 4984, Rev. St., it is 
enough, at présent, to say 'that that section relates to an appeal 
by a creditoi', and does not in terms apply to such a case as the one 
now before us. Upon a careful considération of the whole subject, 
our conclusion is that the appellate jurisdiction of the circuit court 
in the class of cases to which the présent case beldngs was abolished 
by the act of March 3, 1891, and such appellate jurisdiction Was 
transferred t<> the circuit courts of appeals. 

It is, indëéd, hère fut'ther contended that the order of the district 
court was not a "final décision," within the meaning of section 6 of 
the act of March 3, 1891, but the order was a finality for ail prac- 
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tical purposes, and, as Tinder the old System it would hâve been re- 
viewable by the circuit court, so under the existing law it falls with- 
in the appellate jurisdiction of this court. 

We pass, then, to the considération of the merits of the contro- 
versy. The flrst assignment of error goes to the supposed insufB- 
ciency of the proof of the considération of the debt alleged to be due 
to the appellee, and tlie third assignment relates to the delay in oft'er- 
ing the proof. We hâve carefully examined the record, and are of 
opinion that neither of thèse assignments is well founded. Af ter a 
thorough investigation of the claim, the register in bankruptcy 
held the proof to be suflficient, and we tliinlc rightly. The évidence 
in support of the claim is entirely satisfactory to us, and the court 
below did not err in overruling the assignee's flrst objection to the 
proof. The delay of the creditor in tendering the proof was satis- 
factorily explained. He, like most of his fellow creditors, post- 
poned making proof, because until recently there was no fund for 
distribution, nor expectation of any. There was no undue delay by 
the appellee after the assignée filed his account, and a meeting of 
creditors to déclare a dividend was called. 

But the appellant eamestly contends (and this is the subject-mat- 
ter of the second assignment) that the appellee was debarred by sec- 
tion 5075, Eev. St., from proving his debt, because, prier to the ad- 
judication in bankruptcy, he obtained a lien upon i)roperty, in the 
State of Michigan, of the bankrupt John Carrier, by an attachment, 
and that the value of the attaclied property was ne ver ascertained 
by agreement, or by a sale under the direction of the court, nor was 
the property released and delivered up to tlie assignée. It, however, 
appears that the attachment was ma de within four months next 
preceding the commencement of the bankruptcy proceedings, and, 
therefore, by virtue of section 5044, it was dissolved, by opération 
of law, upon the exécution of the assignment in bankruptcy. Fur- 
thermore, very shortly after the attachment was issued, the district 
court, (the court below.) upon the pétition of Andrew F. Baum, a 
creditor of John Carrier, and upon the allégation that the attach- 
ment was void, issued a writ of injunction against the attaching 
creditor, restraining him from interfering, by exécution, levy, sale, 
or otherwise, with the property or estate of John Carrier, the bank- 
rupt. The injunction was promptly served on the attaching créd- 
iter, and was obeyed by him; and he ne ver realized anything from 
his attachment. Upon this state of facts the court below held that 
the attaching creditor was not debarred from proving his debt. In 
that conclusion we entirely concur. It is idle to suggest that the 
injunction was procured by a person who had no title to and no 
authority over the attached property. An assignée not having yet 
been chosen, it was, we think, compétent for the court to act at the 
instance of a creditor. But even if irregular, the injunction bound 
the appellee, and was respected by him. Never having been dis- 
solved by the court, it continuedtobeoperative afterthe apjwintment 
of the assignée. Moreover, we agrée with the learned judge below. 
that the case does not corne within the purview of section 5075. With 
the adjudication and assignment in bankruptcy the attachment fell, 
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and the title to the property passed to tlie assignée unincumbered 
by any lien arising therefrom. We discover notliing wliatever in 
the évidence wliieh sliould deprive the appellee of the dividend 
awarded to him. The order of the court below is afArmed. 



EDWARDS V. BATES COUNTY. 
(Circuit Court, W. D. Missouri, W. D. Aprll 24, 1893.) 

1. Circuit Courts— Juktsdiction — Matter in Dispute— Simulatbd Clatm. 

In November, 188», H. commencecl suit in the circuit court against a 
county on two bonds for $1,000, and the Interest coupons for tlie peiiod 
1880 to 188G. On demurrer it was held tliat the court hacl no jurisdietlon, 
as the amount involved did not excoed $2,000, exclusive of interest and 
costs. Afterwards, but before dismissal of tliis cause, E. commenced suit 
on the same coupons, and also on coupons wliicli matured piior to 1880. 
On demuiTer to tlie pétition in Ei-'s suit, it was lield tliat the statute of 
limitations l)arred the cause of action on the coupons matuiing prior to 
1880. Without dismissing tliat suit, E. commenced a new suit on the same 
bonds, and ail the coupons froin 1873 to 188(5; and in addition theroto on 
seven funding bonds of the county for $100 each, dated October 1, 1885, 
and not maturing on their face until 1005. By condition in the funding 
bonds, the county reserved the rigbt to redeem thein at any time af ter flve 
years froni their date, and it was provided that, if not presented witliin 
30 days after notice by the county of Its élection to redeem, the bonds 
should cease to bear interest, and shoiild be payable on presentment to 
the county treasurer. Notice to redeem was given, but the plaiiitiff did not 
présent his bonds for payment within 30 days. Hcld, tliat it was apparent 
that suit was brought on tlie funding bonds solely for the purpose of in- 
creasing the amount in suit beyond $2,000, and, as there was no real con- 
troversy between tliem, the court liad no jurisdietlon. 
3. Res Adjudicata — Judgment on Demurrer to Pétition — Statuts of Lim- 
itations. 

Where judgment for the défendant is given on a demurrer to the péti- 
tion, in an action on the coupons of county bonds, on the ground that the 
cause of action on the coupons is barred by the statute of limitations, such 
judgment is res adjudicata between the parties, lu a second suit on the 
bonds, in whlch judgment is also demanded for the amount of the cou- 
pons. 
3. Limitation op Actions — Acknowi.edgment of Debt — Unaccepted Ofker. 

In an action on the coupons of county bonds, an ofCer by the county, 
within the statut(U'j' period of limitation, to compromise its bonds at a 
specified percentage, whlch was declined by the holders of the bonds in 
suit, although accepted by the holders of ail of its otlier bonds, Is not a 
promise to pay or an acknowledgment of the debt which will tnterrupt 
the nmning of the statute of limitations. 

At Law. Action by James O. Edwards against Bâtes county on 
certain of the bonds of the défendant county, and the interest 
coupons thereof. 

Thomas K. Slvinlcer, for plaintiff. 
Gates & Wallace, for défendant, 

PHILIPS, District Judge. TMs is a plea to the jurisdictîon of 
the court. A brief récital of the history of this case will décide it. 
On îfovember 1.3, 1889, one Xorman De V. Howard, through his at- 
torney, Thomas K. Skinker, Esq., instituted suit in this court (Case 
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No. 1,575) against tlie défendant connty on two bonds issued by the 
county on account of Mt. Pleasant township. Said bonds were 
numbered 33 and 35, for |1,0()0 each, with interest coupons Thc^reto 
attached maturing for theyeai's, respect! vely, 1880, 1881, 1882, 1883, 
1884, 1885, 188C. A demurrer was sustained to tliis pétition, Sep- 
tember 1, 1890, on the ground tliat this court did not liave jurisdic- 
tion, for the reason that the amount involved did not exceed |2,000, 
excbisive of interest and costs. See Howard v. Bâtes Co., 43 Fed. 
Eep. 276. 

On January 16, 1891, the plaintiff herein, James C. Edwards, by 
the sanie attorney, instituted suit in this court (Oase No. 1,666) 
against the défendant on the sanie couijons which were embraced 
in the said Howard suit, and on otlier coupons attaclied to the same 
bonds, which matured anterior to January 1, 1880. This suit was 
brought after the demurrer in the Howard Case was sustained, and 
without any dismissal of said suit in favor of Howard. On March 
2, 1891, said suit of How^ard was formally dismissed. Tlie défend- 
ant demurred to the pétition in the said suit of Edwards, (No. 1,666,) 
which demurrer was by the court sustained as to ail of said coupons 
sued on which matured up to January 1, 1880, for the reason that 
the cause of action thereon was barred by the statute of limita- 
tions. 

Without dismissing said case, (No. 1,666,) the plaintiff on Octo- 
ber 15, 1891, brought the présent suit, (No. 1,758,) in which he in- 
cludes said bonds numbered 33 and 35, sued on as aforesaid by said 
Howard, and ail the coupons tliereto attached from 1873 to 1886, 
InclusiYe, and in addition tliereto seven funding bonds of the de- 
fendant county on account of said township for |100 each, dated 
October 1, 1885, and not maturing on their face until October 1, 
1905. 

By a condition indorsed on said funded bonds, the défendant 
county, on behalf of said township, reserved the right, at its option, 
to redeem said bonds at any time after flve years from the Ist day 
of October, 1885 ; with the provision that, in case of the rédemption 
of such bond or bonds before maturity, ail interest not tlien earned 
or matured should be forfeited. Provision was made in said condi- 
tion for the giving of notice of such élection as to the time and 
place for the présentation of said bonds for rédemption. Among 
other provisions, said condition contained the following : 

"If anj' bonds be not prcsented ms required in such notice, or witliln thirty 
(30) days after the date tlierein flxed, interest thereon shall coase from said 
date, but said bond with interest coupons to said date sliall be payable upon 
presentment at the office of the treasurer of Bâtes county at anv time tliere- 
after." 

Conformably to this provision, the défendant gave the required 
notice that it would redeem said bonds at the State Bank, of St. 
Louis, Mo., on the Ist day of July, 1891, or within 30 days there- 
after, and that, if said bonds were not so presented for payment, 
they would cease to bear interest, and would be paid upon present- 
ment at the office of the treasurer of the défendant county. The 
défendant had the required money for the rédemption of said bonds 
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at the designated place, and at the tîme specifled, and also liad 
and lias kept tlie requisite money for such. spécial purpose in the 
county treasury of said county. But tlie holder of said bonds 
neither presented the same for rédemption at the said bank in St. 
Louis, nor to the treasurer of the county. 

Without the aid of said funded bonds, the plaintifE unquestiona- 
bly would bave no standing in this court, for want of junsdiction. 
In Howard v. Bâtes Co., supra, it was held that the coupons at- 
tached to said bonds were for interest inhering to the principal 
sum, and, as the two bonds 33 and 35 only call for the aggregate 
principal sum of |2,000, the said matter in dispute thereon does not 
exceed $2,000, exclusive of interest and costs. 

It must lUœwise be conceded that the judgment on the demurrer 
to plaintiff's prior action, No. 1,666, as to the coupons barred by the 
statute of limitations, is res adjudicata between the same parties. 
1 Herm. Estop. pars. 107-111, 273, 274; Bissell v. Spring Val. Tp., 
124 U. S. 225, 8 Sup. Ct. Eep. 495; Gould v. Eailroad Co., 91 U. 
S. 526; Louis v. Brown Tp., 109 U. S. 162, 3 Sup. Ot. Eep. 92; Nes- 
bit V. Independent Dist., (decided April 18, 1892,) 12 Sup. Ct. Eep. 
746; Price v. Bonnifield, 2 Wyo. 80. 

The plaintiff undertakes to save the coupons, from 1875 to 1880, 
on said bonds 33 and 35, from the statute of limitations, by alleg- 
ing in his reply an acknowledgment by défendant of the debt 
within the preceding 10 years. It, perhaps, might be sufflcient to 
say of this that, where the plaintiff relies upon a fact dehors the 
"written instrument, to exempt the action from the opération of the 
statute of limitations, he should plead it in the pétition, as otherwise 
the pétition would be demurrable on its face. Keeton v. Keeton, 
20 Mo. 530. But waiving this, the fact relied upon is not sufflcient. 
It is that the défendant within the 10 years made an offer to com- 
promise said bonds at a given per cent. This offer was declined 
by the holders of thèse two bonds, while ail the others accepted 
the offer. An offer to compromise, unaccepted, cannot be made the 
basis of a promise to pay, so as to stop the running of the statute 
of limitations. Chambers v. Eubey, 47 Mo. 99. It cannot even be 
admitted in évidence. Cook v. Insurance Co., 70 Mo. 615; Smith v. 
Shell, 82 Mo. 220; Eailroad Co. v. Farrell, 76 Mo. 190. 

Clearly, therefore, unless the plaintiff has a right to judgment 
on the bonds 33 and 35, he has no footing in this court. His pos- 
session of thpse bonds, if he holds them, excites grave suspicion, 
under ail the facts and circumstances before the court. When 
his flrst suit was brought, tha bonds 33 and 35 were presumably 
in the possession of Howard, or his attorney in said case No. 1,575. 
Not until after the demurrer was sustained to so many of the 
coupons in the suit No. 1,666 as brought the amount in dispute 
below the jurisdiction of this court does he appear claiming owner- 
ship of said bonds 33 and 35. The bonds were then past due, and 
the prior holder of them had been tumed out of this court for the 
want of jurisdiction over them. How this plaintiff obtained them, 
and for what purpose, are unexplained, except by the records in 
évidence. When the fact, of which this court wiU take judicial 
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cognizance, is recalled, that under existing rulings of the suprême 
court of the state no action can be maintained on said bonds, for 
tke reason that that court now holds the act of the législature, 
under which the bonds were issued, uneonstitutional and void, 
whereas the suprême court of the United States holds that said 
bonds (when of jurisdictional amount) maybe recovered on in this ju- 
risdiction, on the ground that at the time oftheir issue andgoing into 
circulation as commercial paper the validity of said act was afflrmed 
by the suprême court of the state, it at once becomes apparent why 
the holder of thèse two bonds is struggling to obtain a standing 
in this court. It, therefore, becomes the duty of the court to scan 
this transaction with close scrutiny. The act of March 3, 1887, 
confers jurisdiction on this court only when "the matter in dispute 
* * * exceeds the sum or value of |2,000, exclusive of interest 
and costs." And by section 5 of the act of 1875, which is contin- 
ued in force, it is provided that "if, in any suit commenced in the 
circuit court, it shall appear to the satisfaction of said court, at 
any time af ter suit has been brought, that such suit does not really 
and substantially involve a dispute or controversy properly within 
the jurisdiction of said circuit court, or that the parties to said 
suit hâve been improperly and coUusively made ♦ * ♦ for the 
purpose of creating a cause cognizable by the said circuit court, 
said court shall i^roceed no further therein, but shall dismiss the 
suit." It is the matter in dispute which controls the question of 
jurisdiction. Parties cannot make up feigned or simulated matters 
of controversy to give jurisdiction, nor confer jurisdiction by merely 
claiming a sum, eo nomine, above |2,000, when in fact the true 
amount in dispute is less. "It is undoubtedly true that, until it 
is in some way shown by the record that the sum demanded is 
not the matter in dispute, that sum will govern in ail questions 
of jurisdiction, but it is equally true that, when it is shown that 
the sum demanded is not the real matter in dispute, the sum shown, 
and not the sum demanded, will prevail." Hilton v. Dickinson, 108 
U. S. 1G6, 2 Sup. et. Eep. 424. In determining this question, the 
court will look at the whole record. So in Tintsman v. Bank, 100 
IL S. 6, it was held that, where the only controversy was as to the 
liability of the défendant for the différence between what he admit- 
ted was due and what the plaintiff claimed, this différence was the 
amount actually in dispute, and determined the question of jurisdic- 
tion. It may \>& conceded to plaintiff that where it is necessary 
for the plaintiff to bring the défendant into court, in order to 
obtain from him an admission as to the amount of plaintiff 's claim, 
although the remainder not admitted may be less than $2,000, it 
will invite the jurisdiction of the court. Such was the case of 
PuUer V. Insurance Co., 37 Fed. Eep. 163. At the time of the 
institution of this suit there "was no matter in dispute between 
plaintiff and défendant as to the funded bonds. The défendant, 
in the exercise of the option secured to it by the contract, in the 
form of a condition indorsed on the bond, had a right to redeem 
the bonds before their maturity, on giving notice, and providing 
the funds necessary for rédemption at the given time and place. 
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This the défendant did, and still holds the money in readiness 
therefor. That act of the défendant stopped the running of in- 
terest thereafter; and ail the DlaintifE had to do to get his money 
on said bonds was to présent them for payinent. Can he, tlierefore, 
for the mère purpose of making a dispute where none exists, and 
in order to bring into this court for adjudication said bonds 33 and 
35, which are probably the property of some other person, create a 
jurisdictional dispute? Wliy should this plaintiff lose the interest 
on his seven funded bonds from the time of making that de- 
posit for the rédemption in 1891, and hire a lawyer, and provolie 
unnecessary litigation and costs on account thereof, when ail he had 
to do, or now has to do, to obtain payment, was and is to présent 
said funded bonds to the treasurer of the défendant county? If 
such a state of facts be not sufficient to satisfy the court that 
the real and only matter in dispute is the bonds 33 and 35, and the 
interest thereon, it does seem to me it would contradict wiiat Judge 
Story once said, "One cannot wink so hard as not to see." If 
the holder of the bonds numbered 33 and 35, imder this ruling, 
flnds himself without a remedy, he will at least hâve learned Ihe 
lesson of the moral to the fable of the fox, whose greed of appetite 
cost him his life. 

The plea to the jurisdiction is sustained. 



FITZGERALD v. BARBOUR. 

(Circuit Court of Appeals, TMrd Circuit. April 25, 1803.) 

Appurtenant Pîasbments— Subdivibion" oï juots — Stueets — RiGHTs OF Abut- 

TING OWNEB. 

An owner of land between tlie seasliore and an avenue subdivided tlie 
land, and establislied one of tlie lots as a street leading fi'om tlio avenue 
to the water, and conveyed another of tliem to plaintifC's predecessor in 
title, by deed wliicb recited that the street in question should be kept 
open and used only as a street for the beneflt of those purchasing lots. 
Afterwards the executors of the owner conveyed certain of the lots in 
question, together with the street so dedicated, to defendant's predecessor 
in title, including the right to erect a bath house upon the seashore in front 
of such street. Hdd, that the Interest conveyed by the executors to 
defendant's predecessor in title was previously impressed with the ease- 
ment created by the oviTier's subdivision and deeds, and that défendant 
had no riglit to obstruct tlie same by building a bath house on any part 
of the street in question. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Jersey. 

In Equity. Suit by S. Eebecca Barbour against Mary A. Fitzger- 
ald (formerly Mary A. Lyddy) to restrain the érection of an obstruc- 
tion upon a street appurtenant to plaintiff's premises. There was a 
decree for complainant below, 49 Fed. Eep. 896. Défendant ap- 
peals. Modified and afifirmed. 

R. L. Lawrence and J. D. Bedle, (Babbitt & Lawrence, on the 
brief,) for appellant. 

J. S. Applegate, (Applegate & Hope, on the brief,) for appellee. 
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Before ACHESON and DALLAS, Circuit Judges, and BUTLEE, 
District Judge. 

DALLAS, Circuit Judge. This is an appeal from a final decree 
in a suit in equity in whicli tlie appellee was complainaut and the 
appellant was respondent. In conformity with tlie prayer of tlie 
bill, the appellant was "restrained from erecting or niaintaining any 
bath house or other érection or obstruction in any part of the strip 
of land called 'Adams Street,' between Océan avenue and the sea, 
and that she take down and remove any bath house or other build- 
ing already erected," etc. The fact that there was erected upon 
the strip of land called "Adanis Street" a structure such as is re- 
ferred to in the decree, and that it was maintained there by the ap- 
pellant, was found by the court below upon amply sutïïcient évi- 
dence. The question is as to whether this was riglitfully donc, or 
was violative of any right of tlie appellee. Both parties claira 
through Benjamin WooUey, who was s(ùsed in fee of a tract of land 
of considérable extent, wliich he divided into lots for sale. Thèse 
lots he plotted and numbered on a map upon wliich lot numbered 
18 was laid out as a street called "Adams Avenue," 50 feet iu ^\'idth, 
extending from Sea Brook (now Océan) avenue to the sea. Subse- 
quently, in October, 1804, WooUey and wife conveyed, in fee simple, 
to Edwin Adams, a parcel of the plotted land, described in the deed 
to Adams as "in corner of a street flfty feet wide, to be kept open 
and used only as a street for the beneflt of those purchasing lots, 
and is called Adams Avenue.'" This parcel of land extended froin 
Sea Brook (Océan) avenue eastwardly to the sea, and was bouiuled 
on its Southern line by the northern side of said Adnms avenue. 
The appellee now owns in fee simple, and is in possession of, the 
easterly one half of the last-mentioned parcel of land, under title 
sufflciently deduced from Edwin Adams. The title set up by the 
appellant is derived through L. B. Brown, to whom, by deed made 
by Woolley's execntors after his death, and in pursuimce of direc- 
tion contained in his will, there was conveyed tlie r'iiiit, t'tle, int"r- 
est, and estate wliich Woolley had in certain lands, including lot 
No. 18, which was, in fact, the same strip of land as in Wo'>i1pv's 
deed to Adams was called "Adams Avenue." Tli'M'onnon Brown 
filed in "the office of the clerk of the county a map showing the Innd 
so conveyed to hini, upon which the strip called "Adiims Avenue" 
is marked "Lot ISTo. 18." The appellant is seised in fee simple of 
two lots, (9 and 12 on the Brown map,) by virtue of a sf>T'>s of con- 
veyances, ail of which, beginning with the deed from TîT'f>wn, nur- 
port to grant, as appartenant to the lots conveyed. "th-^ ri"'it ^n 
erect a bath house" unon the shore of the océan "in fr!>nt of said 
flfty feet." 

From this brief référence to the title shown by tlic r"sr>ective 
parties it is apparent that anv estate or ri'dit in or ^v-^-n th'^ strip 
of land called "Adams Avenue," which lîrnwn acnnir d, ani trans- 
mitted, through mesne conveyances, to the appellmt, wîi«, and re- 
mains, subject to the easement which Wooll'^v hnd pTevinnslv im- 
pressed thereon; and that the appellee is entitled to the enjoynient 
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of that easement, as the successor in title of Adams, grantee of 
Woolley. This incorporeal hereditament, appurtenant to tlie appel- 
lee's land in common witli the otlier lots plotted and numbered by 
Woolley, is expressly deflned in the grant as "a street flfty feet 
wide, to be kept open and used only as a street;" and, if an ease- 
ment thus described could be viewed as a way nierely, yet the érec- 
tion in question would be a ^VTongful obstruction of it. It luay bo 
that it does not completely close the street, but, as the court below 
rightly found, it is within its limits, and, while the appellee is en- 
titled to the enjoyment of the entire width, the appellant ha s no 
right whatever to use any part of it as he lias done. But the appel- 
lee is entitled to something more tlian a mère right of passage 
upon Adams avenue. She is entitled to hâve that private street 
"kept open and used only as a street," because, as the purchaser of 
her lot, she became entitled to aU the advantages which attached 
to it. She is entitled to the light and air and to the more open 
outlook which the position of her lot upon this street secures to 
her. No doubt thèse considérations enhanced the value of the lot, 
and presumably they increased the price which was paid for it. At 
least it is beyond question that the appellee has perfect title to sup- 
port her claim that Adams avenue shall be kept open and be used 
only as a street, and that the appellant, who has invaded her right, 
is not in position to question the manner of her enjovment of it. 
Story V. Railroad Co., 90 N. Y. 122. 

The appellant adduced some évidence to show that the appellee 
is herself responsible for the présence within the limits of Adams 
avenue of certain alleged barriers in the nature of fenees, which, it 
is alleged, interfère with the appellaiit's asserted right of way over 
that avenue; and it is insisted that the appellee, if at ail entitled, 
should not hâve been granted relief without requiring lier to remove 
those barriers. The principle of equity thus invoked is not ques- 
tioned, but the point is not referred to in the opinion of the learned 
judge of the court below, and the position of the appellant in this 
regard is not so olearly sustained by the évidence as to call for 
aniendment of the decree in this suit. It is possible that the appel- 
lant might be able to make out, in an independeut proceeding, a case 
for relief against the appellee for the quite separate and distirict 
cause which has been set up hère; and, to preclude the po'ssibility 
of inference that the présent decree concludes her in th.at respect, 
it will be modifled as is stated below. We, liowever, intimate no 
opinion upon any question which may arise or be involved in any 
future proceeding. 

The decree of the court below is now modifled by adding thereto, 
at the end thereof, the foUowing: 

"This dpcree is withont pi-ejudice to îiny right of the défendant to proceed as 
she nany be advised against the plaintlfC for any alleged Interférence by her 
with any right claimed by the défendant in or iipon the said Adams avenue, 
Iriv the érection or maintenance thereon by the plaintifC of any fence or other 
obstmction." 

As thus modifled, the decree of the court below is aflîrmed. 
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EAINEY V. HERBERT et al. 
(Circuit Court of Appeals, Thlrd Circuit April 25, 1893.) 

1. IlSTJUNCriON AGAINST NUISANCE — JURISDICTIONAL AMOUNT— VALUE OF PRO- 
HIBITED EKECnON. 

In a suit in a fédéral court to enjoin a nuisance in the érection of coke 
ovens, if the amount of damage wMch. -will accrue to the plaintifC be not 
sufBcient to give the court jurisdiction, the court will nevertheless hâve 
jurlsdiction if the value of the prohlbited érection equal the jurisdictional 
amount. Railroad Co. v. Ward, 2 Black, 485, followed. 
3. Sams — Unauthorized Relief. 

Upon a bill to restrain the érection of coke ovens on F. street In front 
of or near complainants' premises, and for gênerai relief, the court has 
no authority to restrain the opération of ovens elsewhere on defendant's 
property "so near the premises of the said complainants as to injure the 
same by reason of fiâmes, beat, gases, or smoke emitted theref rom." 

3. Same— Pakties— Life Tenants. 

In a suit to restrain a nuisance the défendant cannot complain of the 
admission of life tenants as parties plaintifC with the rematnder-men. 

4. Dedicatioh — Description in Deed. 

An owner of land laid it out in lots and streets, and conveyed to D. 
(whose title passod to plaintiffs) two of the lots, describlng them by 
référence to the plan and as abutting on a street, and then conveyed the 
tract as a whole to défendant, by a deed which recited the préviens 
deed to D., and excepted the land thereby conveyed. Hdd that, by the 
coiiveyance to D., the street called for as a boundary was irrevocably 
dedicated as a public v^ay for the use of the owners of the two lots, and 
that défendant was afCected with notice thereof, and conld not interfère 
with plalutiffs' use of the street. r-4 Fed. Rep. 248, modifled and atlirmed. 

Appeal from the Circuit Court of tlie United 8tates for the West- 
ern District of Pennsylvania. 

In Equity. Bill by George W. and Thomas W. Herbert and oth- 
ers against W. J. Eainey to enjoin the érection and maintenance 
of a nuisance. In the court below there was a decree for complain- 
ants, tlie opinion by Judge Acheson (which is partially adopted by 
the circuit court of appeals) beitig reported in 54 Fed. Rep. 248. De- 
fendant appeals. Modifled and affirmed. 

Samuel Dickson and C. C. Dickey, (Shiras & Dickey, of counsel,) 
for appellant. 

Edward Campbell, (J. M. Garrison, on the brief,) for appellees. 

Before DALLAS, Circuit Judge, and WALES and BUTLER, Dis- 
trict Judges. 

DALLAS, Circuit Judge. This is an appeal from a decree for 
an injunction restraining the érection of certain coke ovens. The 
jurisdiction of the circuit court Avas dépendent upon the amount 
involved in the controversy. There was some conflict of testimony 
as to the amount of the damage Avhich would resuit to the com- 
plainants from the construction and opération of the ovens, but the 
court below found that the averment that it would exceed |2,000 
was supported by abundant évidence; and, if the matter in dispute 
were simply and solely the threatened injury to the plaintiffs, this 
finding of f act might be accepted as in itself conclusive ; but, if this 
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were otherwise, the want of a sufficient amount of damage haring 
been alleged and provéd to give thè fédéral courts jurisdiction, would 
net defeat the remedy, as the prohibition of the contemplated érec- 
tion, of the ovens was the matter of controversy, and the value of 
that object (admittedly in excess of the jurisdictional amount) must 
govern. Eailroad Co. v. Ward, 2 Black, 485, 492. Consequently 
the flrst assignment of error has not been maintained. 

The opinion of the court below présents the law and the facts re- 
lating to the érection and opération of coke ovens "in or upon Front 
Street, in the village of Sedgwick," in a manner entirely satisfac- 
tory. It is therefore adopted by this court as correctly disposing 
of the several questions which are raised by the assignments of er- 
ror from the second to the sixth, inclusive. The decree, however, 
goes further, and is, we think, too comprehensive. It not only re- 
strains the placing of ovens upon Front street, but also forbids their 
opération on the defendant's own property "so near the premises of 
the said complainants as to injure the same by reason of fiâmes, 
heat, gases, or smoke emitted therefrom." The only prayer for 
spécial relief was for "a preliminary injunction, hereafter to be made 
perpétuai, restraining the respondent from locating, erecting, and 
operating said coke ovens, or any of them, upon the said street in 
front of or near the said premises belonging to your orators as afore- 
said." The particular relief which was awarded by that portion 
of the decree now under considération was not prayed in the bill, 
nor did it even suggest that such relief would be asked upon the 
hearing. There was, it is true, a prayer for gênerai relief; but it 
is a familiar rule of equity pleading that under such a prayer the 
court will alîord a complainant such relief only as is agreeable to 
the case made by his bill, and the case made by the Mil upon this 
record is whoUy confined to the distinct subject of the proposed 
érection and opération of coke ovens upon Front street. The bill 
will not bear any other construction. Its language is perfectly 
clear. The gravamen of the complaint is that coke ovens "upon the 
said Front street, of the said town of Sedgwick, will be a permanent 
and continuai trespass, * * * and a permanent obstruction.;" 
and although it is added that a nuisance from smoke, etc., will re- 
suit, this, too, is averred with respect, only, to ovens upon the street. 
From beginning to end, not a word is said about nuisance to arise 
from the opération of ovens elsewhere; the spécial prayer does not 
relate to any such nuisance; and, as we hâve said, the gênerai prayer 
caimot be applied to it. This branch of the case was disposed i.f 
by the learned judge below in a single paragraph of the opinion 
which he lîled, from which it does not appear that his attention 
had been directed to the restricted character of the bill; but we, 
with that fact in view, are constrained to hold that, in so far as 
ovens not upon the street were included in the terms of the decree, 
it was improvidently made. English v. Foxall, 2 Pet. 595, 611; 
Hobson V. McArthur, 16 Pet. 182, 195; Savory v. Dver, Amb. 70; 
Wright V. Atkyns, 1 Ves. & B. 313. 

If, however, a nuisance, independently of the encroachment upon 
Front street, had been duly alleged, it would not necessarily follow 
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that the complainants would hâve been entitled to an injunction 
based upon that allégation. We will not enter upon an extended 
discussion of this aspect of the matter, because it is not necessary 
that we should do so, but we deem it proper to suggest, with réf- 
érence to any possibly contemplated further proceedings, that, while 
it is generally true that annoyances which substantially detraet 
from the ordinary comfort of life may be enjoined, yet equity will 
never interpose where a due regard for ail the attendant circumstan- 
ces should impel a chancellor to withhold his hand. In Robb v. 
Carnegie Bros. & Co., 145 Pa. St. 324, 22 Atl. Eep. 649, it is said 
that the opération of coke ovens at an appropriate place will not 
be enjoined; and in Huckenstine's Appeal, 70 Pa. St. 102, an injunc- 
tion against brick burning was, in view of the surrounding circum- 
stances, refused. There are numerous other judicial décisions of 
the same import, but in thèse two cases the principle to which we 
désire to direct attention is suffi ciently exemplified. The seventh 
assignaient of error is sustained. 

The eighth and twelfth assignments of error are to the allowance 
of an amendment by which Henry Herbert and Margaret Herbert 
were made parties plaintifE, and to the imposition of the costs upon 
the défendant below. They are not supported. No wrong was done 
the défendant by admitting the life tenants as joint complainants 
with the remainder-nien, or by the manner of their admission; and 
the costs of the proceeding were not increased because this was 
done, or by reason of the time at which it was done. No further 
amendment of the bill became reqnisite, or was made, in consé- 
quence of the addition of thèse parties, and the évidence which had 
been previously taken was as pertinent after their addition as it 
was before. 

The remaining assignments do not require separate considération. 
They are not sustained. The decree of the circuit court is now 
modifled by striking therefrom the second i)aragraph thereof, viz.: 
"Second, from operating any coke ovens so near the premises of the 
said complainants as to injure the same by fiâmes, heat, gases, or 
smoke eniitted therefrom;" and, as thus modifled, the decree is 
affirmed. And it is further ordered that one half of the costs of 
this appeal shall be paid by the appellant, and one half thereof by 
the appellees. 



CLYDE et al. v. RICHMOND & D. K. CO. et al. 

In re BItOAVX et al. 

(Circuit Court, E. D. 'S'irginia. April 20, 1S0.3.) 

Railroad Companibs — Receivers — Rtgiit of BoNDirni.DERS TO Intf.rvene. 
Where, in a foreelosure suit, il receiver is iippointed for tlie property 
of a railroad Company which owiis or controls a large nuinber of other 
roads constructed and operated under separate charters, tlu; fact that a 
single trust eompany is trustée under 12 différent niortguges or trust 
instruments executed by several corporations in the System is not of itself 
suflieient ground for allowing a committee representing bondliolders under 
the said trusts to become a party plaintiiï in the suit, In the absence of any- 
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; ; :thtog'8liowIng négligence on the part of the trustée in protectlng their 
interests, or that there Is any confllct between the various Interests repre- 
serited by the trustée. 

In Equity. Bill by William P. Qyde and others against the Rieh- 
mond & Banville Railroad Company and ottiers for the appoiutiiient 
of receivers and the administration of the property and assets of 
the railroad company. On pétition by J. WUcox Brown and others 
to be made parties complainant in said suit. Dismissed. 

Richard M. Venable, Barton & Wilmer, Frank P. Clark, and Jo- 
seph Packard, Jr., for petitioners. 

A. H. Joline, Henry Crawford, and Hugh L. Bond, Jr., for de- 
fendants. 

GOPF, Circuit Judge. On the 16th day of August, 1892, this 
court, on the pétition of William P. Clyde and others, appointed 
Frédéric W. Huidekoper and Reuben Foster receivers of ail and 
singular the property and assets of the Richmond & Banville Rail- 
road Company, as fuUy described in the Mil, to hâve and to hold 
the same, as the offlcers of, and under the orders and directions of, 
the court. They duly qualifled as such receivers, and are now in pos- 
session of the "Richmond & Banville system of railroads," and ail the 
property connected therewith. The Richmond & Banville Railroad 
Company was authorized under its original charter, and the amend- 
ments thereto, (under législation by the state of Virginia,) not only 
to locate, construct, and operate the line of railroad between Rich- 
mond and Banville, in Virginia, but also to acquire the control of 
other railroads and transportation Unes in that state and elsewhere, 
by purchase or lease, and to own the stock and bonds thereof and 
guaranty the same. Its OM^n charter line is of about 150 miles of 
road. Its authorized and outstanding capital stock is $5,000,000. 
Tt has by purchase or acquisition of stock, or by written leases or 
operating contracts, obtained possession and control of 26 other 
railways, built under différent charters, and owned by various corpo- 
rations, among them the Georgia Pacific Railroad Company and the 
Columbia & Greenville Railroad Company. The lines of railways 
comprising the Banville system are situated in the states of Vir- 
ginia, North Carolina, South Carolina, Georgia, Alabama, and Mis- 
sissippi, and are operated under the direction of one set of gênerai 
offlcers. The total mileage of the system is 8,320 miles. The ag- 
gregate outstanding capital stock of the lines of the system amounts 
to $4.3,482,950. The bonded debts of such roads, and the rental ob- 
ligations which the Banville Company has assumed, and is liable 
for in conséquence of its control of the same, amount to $71,178,- 
126. A further statement of the financial condition of the Banville 
System and of the Richmond & West Point Terminal Railway & 
Warehouse Company (one of the défendants to this suit) is not 
deemed necessary in connection with the matter now under consid- 
ération. Complainants pray, among other things, that the court 
■will administer the railroad, — the assets and property of the Rich 
mond & Banville Company, — and that it will marsliaî ail the prop- 
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erty held by the said System, ascertain the respective liens and prî- 
orities existing upon each. separate road, and the amount due upon 
each and every of the mortgages or other trusts, and enforce the 
rights, liens, and equities of each and ail of the stockholders and cred- 
itors of said companles, as the same may he found and decreed. It 
is set forth in the bill that the Centi-al Trust Company of New York 
is the trustée in the two deeds of trust executed by the terminal 
Company February 1, 1887, and March 1, 1889, in and by wliich a 
great portion of the stock and bonds held by the terminal company, 
including the stocks and bonds of the Banville System held by said 
Company, were conveyed to secure certain bonds issued by the ter- 
minal company. It is also stated that the said Central Trust Com- 
pany is the trustée in "over twelve of the trust deeds" executed by 
the Banville Company and divers of the roads in its System. 

On Becember 19, 1892, J. Wilcox Brown, William H. Blackford, 
Frederick M. Colston, Skipwith Wilmer, John Gîll, John A. Whit- 
ridge, John B. Kamsay, Frank P. Clark, Richard M. Venable, and 
John M. Nelson iiled their pétition in this cause, asking permission 
to intervene, to be made parties cflmjjlainant, and to make and flle 
such pleadings as they should tliink necessary and proper in order 
to protect their interests. The pétition allèges that the petit ioners 
bave been chosen by the holders of a large number of the bonds 
issued by railroad companies which form a part of the Richmond & 
Banville System to represent tliem in any litigation, and espocially 
to represent them in this suit, and in any foreclosure proceedings on 
any of the mortgages or trust deeds executed by the Richmond & 
Banville Railroad Company, or any of the companies forming a 
part of that system. l'etitioners allège that bonds amounting in 
the aggregate to more than a million of dollars hâve been deposited 
with them as such committee, the same being "second mortgage 
bonds of the Georgia l'aciflc Railroad Company," "second mortgage 
bonds of the Columbia & Greenville Railroad Company," and "mort- 
gage bonds of other of the roads constituting the said Richmond & 
Banville Railroad system." They also allège that besides the large 
amount of bonds held by them as such committee, under agreement 
with said bondholders, they are each and every one of them owners 
. in their own riglit of such bonds in varions amounts. They charge 
that it is necessary, for the puj'pose of protccting the interests 
represented by them, that they should be allowed to intervene in 
this suit, and hâve an opportunity to be heard herein. The Ccmtral 
Trust Company bas been made a party to this suit, and bas filed an 
aflfidavit in the nature of an answer to tlu; pétition now under con- 
sidération, in which it is stated that said company lias duly pre- 
sented to the master to whom this cause has been heretofore re- 
ferred proof of claim of ail the bonds and mortgages with which it 
is concemed, and with which petitioners are concerned as bond- 
holders. It also states that it has no such conflicting interests, as 
such trustée, as will disqualify it from representing ail its bond- 
holders. 

The petitioners do not allège that the trustée has acted in bad 
faith, or that it has in any manner failed or refused to properly rep- 
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resent their interests. They claim that, for the protection of tlio 
interests représentée! by them, they sliould be allowed to intervene; 
but they do not show that such interests are not now honestly pro- 
tected in the manner provided by the bondholders themselves. They 
asli that they be made parties, but they assign no valid reason why 
it should be done. The argument is made that the trusts represent- 
ed by the Central Trust Company are conflicting, and that said Com- 
pany cannot faithfuUy represent at one and the same time sucli op- 
posing interests. The petitioners oiîer no proof to sustain this as- 
sertion, and they présent no instance of unfairness and no circum- 
stance indicating fraud on tlie part of the trustée. Petitioners rep- 
resent the sanie bondliolders and the same interests that the Central 
Trust Company does, and, if such interests are so variant and antag- 
onistic as to render it improper for that company to act as trustée, 
then it must foUow that the petitioners themselves, for the same 
reason, would also be incapacitated to act. 

AU the various interests created by the différent trusts, mortga- 
ges, and liens will be considered by and reported upon by the mas- 
ter, and then liave the scrutiny of -counsel, and the protection of the 
court. It vi'ill not be presumed that the trustée will be unfaitliful 
to the trusts confided to it, and it will be time enough to consider 
the question of maldng the bondholders or their committees parties 
for their own protection when the trustée f ails to promptly and faith- 
fuUy discharge its duties. It will not do to permit bondholders in 
such proceedings as this, to become parties in tbeir individual ca- 
pacity, or by committees, without showing why their interests will 
not be properly guarded by the triistee selected when the trust was 
executed, and then fuUy authorized to represent them. It would 
produce great trouble, cause endless confusion, and needlesslyincum- 
ber the record, to permit the holders of bonds and coupons secured 
by mortgages to make themselves parties in foreclosure proceedings 
without assigning cause. The holders of bonds, coupons, and stocks 
are constantly changing, and, if they are proper and necessary par- 
ties to such litigation, it will be difflcult to mature such cases for 
hearing; and in many instances, particularly in the courts of the 
United States, the jurisdiction of the court might fail or be ques- 
tioned when the transfer of ovvnership was made. 

I think the rule is now well established that the individual bond- 
holder and the separate beneflciary will not be made parties to suits 
relating to the mortgage or trust deed unless it is alleged and shown 
that the trustée is incompétent, or for some reason cannot faithfuUy 
represent the cestui que trust, The foUowing cases will be found 
of interest upon this question: Sldddy v. Eailroad Co., 3 Hughes, 
320; Wetmore v. EaUroad Co., 1 McCrary 466, 3 Fed. Eep. 177; 
EaUroad Co. v. Howard, 7 WaU. 392; Eichter v. Jérôme, 123 U. S. 
233, 8 Sup. et. Eep. 106; Shaw v. EaUroad Co., 5 Cray, 162; Farm- 
ers' Loan & Trust Co. v. Kansas City, W. & N. W. E. Co., 53 Fed. 
Eep. 182; Van Vechten v. Terry, 2 Johns. Oh. 197; Kerrison v. 
Stevvart, 93 U. S. 155; Eichards v. Eailroad Co., 1 Hughes, 28; also, 
Jones, Corp. Bonds, § 398; 2 Fost. Fed. Pr. 87. 

Other questions were argued by counsel for petitioners, butj as 
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the matters to ■which. tliey apply are not set forth. in the pétition, 
they cannot now be considered. The diiHculties anticipated by pe- 
titioners, relative to conflicting interests and priorities of liens, 
may in fact never arise, and certainly cannot be passed upon by tlie 
court until they are properly raised by the pleadings. It follows 
from the conclusions I liave reached that the prayer of petitioners 
to be made parties complainants in this suit must be denied, and 
their pétition be dismissed. I will enter an order to that eiïect. 



TASKER et al. v. ORANB OO. 
(Circuit Court, N. D. Illinois. May 2, 1893.) 

1. Sale— Test— Construction of Contract. 

Where a contract for the manufacture and sale of gas pipes provides 
tliat tlie pljjes when laid slinll l)e tostcd with reasonable ijroniijtîiess, wltli- 
out indlcating the nature of the test to be used, the propor mode of test- 
ing Is that which Is usual and customary In the trade with respect to 
such pipes. 

2. Samb — Keasonablb Time. 

A delay of several months before testing the pipes after they are laid 
is not reasonable promptness. 

At Law. Assumpsit by Morris Tasker & Co. against the Crâne 
Company for goods sold and delivered. Judgment for idaintiffs. 

Albert B. Force, for plaintifïs. 
Williams, Holt & WTieeler, for défendant. 

JENKTNS, Circuit Judge. The plaintiffs, on the 12th of July, 
1890, contracted to furnish and deliver to défendant 20 miles of 
8-inch standard nominal weight line pipe, made from soft iron free 
from blisters and other imperfections, and guarantied to stand a 
working line pressure of 1,000 pounds to the square inch when 
proved and tested in line, and proved tight in the line, which work- 
ing test was to be made with reasonable promptness. The pipe 
was intended to be used in the construction of the gas line from the 
interior of Indiana to the city of Chicago, to be constructed by the 
Columbus Company, and was to be delivered not later tlian Keptem- 
ber 15, 1890, at railway stations to be designated by the Crâne Com- 
pany, and was so, in fact, delivered prier to that date. Tliere was a 
subséquent paroi agreement for the delivery of a certain quantity of 
6-inch iron line pipe and 4-inch iron line pipe, touching which no 
question was made. In August, during the progress of delivery, the 
plaintiffs were notifled that certain pipe arrived in a bad condition, 
and by their direction the pipe was laid aside, and, after that, re- 
turned, and accounted for by the plaintiffs ; and the défendant was 
then instructed that it should not use one length of the pipe un- 
less it was in perfect condition, but should return it. Tlie pipe of a 
number of other manufacturers was lUcewise used in the construc- 
tion of the line, and ail the pipe appears to hâve been laid indis- 
criminately, without regard to whether it was manufactured by one 
party or another. It was so laid to suit the convenience of thé coa- 
V. o5F.no. 4 — 29 
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structign Company, and accordiiig to tlie receipt of thé pipe. In 
September some sort of an air test was made by the construction 
Company in the présence of an officer of the Crâne Company, of some 
miles of the pipe in line, and defects and leakage were found. But 
whether that leakage occurred in the pipe of the plaintilïs or in the 
pipe furnished by other manufacturera is not fully disclosed. In 
1891 further air tests were made, and leakage then found, which was 
subsèquently remédied by the construction company by the re- 
moval of the collars of the joints, and the substitution of another 
and différent coUar. Of thèse tests, or their resuit, no notice was 
given to the plaintiffs, and they had no knowledge that any such tests 
had been made untÙ a time subséquent to the commencement of 
this action. AU the pipe manufactured by them was subjected at 
the manufactory to a hydraulic test of 1,200 pounds to the square 
inch, and the pipe found to be perfect. 

Whether such pipe, when laid in line, will prove sufiiciently tight 
for the purposes for which it was intended, dépends upon varions 
considérations, — ^the strength of the pipe and of the joints and the 
threads, the cliaracter of the joint or collar, and the uniformity of 
the taper to the thread on the pipe and in the collar, and also upon 
whether the pipes are properly jointed and screwed together, the 
cleanliness of the threads when the pipes are united, and ujwn 
whether the surface upon which they are laid is even. At the time 
that the défendant forwarded to the plaintiiïs the contract for ex- 
écution, it desired that the plaintiffs should adopt the extra heavy 
coupling as made by the National Tube-Works Company for their 
standard or line work. It infonned the plaintiffs that it had re- 
quested the tube-works company to forward to the plaintiffs a sample 
of this coupling, and requested the plaintiffs strictly to observe the 
gauge, eight threads to the inch, with flve eighths of an inch taper, 
etc. This sample was received, and the couplings were made in 
strict conformity with the sample. 

The défendant claims that it is entitled to offset against the 
amount due the plaintiffs for the pipe the expenses incurred in re- 
moving thèse collars and the substitution of other collars, such as 
were designed by the construction company, and which were used 
eventually in the construction of the line. I am of opinion tliat 
this offset ought not to be allowed. I am by no means satisfled that 
the leakage found can be attributed to any defect in the pipe or the 
threads. In view of the fact that certain détective pipes were 
found, and of the positive instruction of the plaintiffs to relnrn pU 
defective pipe, and to permit none to be laid, and that no further 
complaint of defective pipe was preferred, it is very oogent to my mind 
that there was no such defective pipe of the plaintiffs' manufacture 
found. If the leakage occurred by reason of the peculiarity of the 
collar used, it need only be observed that the collar was in exact 
accordance with the sample which the défendant furnislied and 
desired to be used. It may be said also, with resi)ect to the tests ap- 
plied, that it is very peculiar that not only was no notice given to the 
plaintiffs when the tests were to be made, nor were they even notified 
of the resuit of the tests until long after this litigation had ensued. 
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The contract does not indicate the character of the test that was to 
be used. The proper construction, therefore, to be given the con- 
tract is that the parties intended that test which was usual and 
customary in the trade, witli respect to pipe to be laid for the pur- 
pose of the convenance of gas. The évidence satisfles me that the 
usual and customary test was the hydrauliç test, and that this pipe 
came up to the standard required by the contract under such test. 
Where différent manufactures of pipe are used, it may be difflcult 
to prove which make fails to corne up to the required standard, but 
this burden of proof is upon the défendant, and it has failed to sat- 
isfy me that the defect can be justly attributable to the plaintiffs' 
pipes. The severe test applied in 1891 was also not made with rea- 
sonable promptness within the provisions of the contract. Upon 
the whole, there must be a judgment for the plaintiffs for the amount 
which the parties hâve stipulated to be due if no offset should be 
granted, namely, in the sum of $8,890.71, and judgment for that 
amount is to be entered for the plaintiffs as of the 29th of April, 
1893. 



CAEROLL-PORTEE BOILER & TANK CO. v. COLUMBUS MACH. CO. 

(Circuit Court of Appeals, Third Circuit. May 5, 1S93.) 

1. Sales— Breach of Wakranty— Damages — Evidence. 

Wliere the défense in an action for the contract price of a machine 
whicli cannot be bought in the market is breaeli of warranty, évidence to 
show the loss by reason of such breach of an actual contract by the 
purcliaser with a thlrd person, and tlie différence between wliat it would 
hâve cost to exécute the contract, and the price agreed to be paid for 
so doing, Is admissible. 

3. SaME — LOST OONTTÎACT — MeASURB OF DaMAOES. 

The measure of damages in such case is the différence between what 
it vould hâve cost to fulfill the contract, and what the purcliaser of the 
macliine would hâve received if he had not been prevented from so 
doing. 
8. Same — Contract Compi.eted Ei.sewhbiîe — Measure of Damages. 

AVhere the purchaser was unable to fulfill a contract because of defects 
in the machine, and was obliged to send the work olsewhere to 
be completed, the measure of damages was the différence between what 
It would hâve cost the purchaser to complète the work required by the 
contract if the machine had conformed to warranty, and what he was 
compelled to pay, and did pay, to others for doing or completlng that 
work. 

4. Same— Damages— Advertising—Miscellaneotjs Losses. 

Expenditures made in advertising, and losses incurred in the gênerai or 
miscellaneous business of the purchasers, cannot be aUowed as damages 
for breach of the warranty, as the relation between such expendlture 
and the breach is too remote and imcertaln. 

In Error to the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

At Law. Suit by the Columbus Machine Company against the 
CarroU-Porter Boiler & Tank Company for the purchase price of a 
machine. Défendant claimed, by way of set-off, damages for breach 
of warranty. There was judgment on a verdict for plaintift'. De- 
fendant brings error. Eeversed. 
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George Shiras, 3d, for plaintiff in errer. 
Edwin W. Smith, for défendant in error. 

Before DALLAS, Circuit Judge, and BUTLEE and WALE8, Dis- 
trict Judges. 

DALLAS, Circuit Judge. Tlie défendants sold to the plalntiffs 
a mach.ine for rolling and bending sheets of iron. Th.e letter which. 
embodied the contract of sale contained this language: 

"Thls machine will hâve a capacity of bending a sheet 5-16 inclies thlck, 
and tnll width, to a sheet I14 inches thlck and 6' wlde. Will roU to a dla. 
of 24 feet on liglit stock. The machine is guarantled first-class, as Is also ma- 
terlals and workmanship." 

The machine was delivered, and this action was brought for re- 
covery of the contract price. The case turned upon the défense 
that the machine was not of the warranted capacity, and that dam- 
ages had resulted, which were claimed by way of set-ofî. The only 
matter for considération hère is the rule of damages, and that sub- 
ject is presented by four assignments of error to the rejection of 
as many separate offers of évidence. If the measure generally ap- 
plicable where a warranty such as this has been broken were ap- 
propriate to the circumstances of this case, tliere could be no doubt 
of the correctness of ail the rulings complained of ; for it is well set- 
tled that ordinarily the sum recoverable is the différence between 
the price contracted to be paid for the article as warranted, and the 
market price of like articles at the time of the breach. Where, 
however, as in the présent case, the article is one which could not 
be bought in the market, that standard cannot be resorted to; and 
some other, which shall be fairly compensatory to the vendee, and 
not unjust to the vendor, must, of necessity, be adopted. 

By the first offer it was proposed to show the loss, by reason of 
the breach of warranty, of an actual contract of the plaintift's with 
a third person, and the différence between what it would hâve cost 
the plaintiffs to exécute that contract, and the price agreed to be 
paid them for doing so. The objection which was and is interposed 
to this offer is that it assumed that loss of profits is a subject of 
damage. We agrée that this assumption was involved, but not 
that it rendered the offer inadmissible. Eailroad Co. v. Howard, 
13 How. 307; U. S. v. Behan, 110 U. S. 338, 4 Sup. Ct. Rep. 81. It is 
a mistake to suppose that, where a vendee is unable to supply him- 
self in the market, he is wholly debarred from showing in any way 
such damages as he may actually hâve snstained as a. nattiral and 
proximate conséquence of the vendor's failure to deliver at the time, 
or of the quality, agreed, or, as the same rule is sometimes ex- 
pressed, such damages as the vendee has in f act suffered, and which 
may reasonably be presumed to hâve been contemplated by the 
vendor when the contract was made. A^liere an article is pur- 
chased which ent«rs into the product of the vendee's manufacture, 
and by reason of the vendor's failure to deliver the vendee is obligea 
to substitute an inferior article, the case presented is substantially 
the same as if the inferior article had been wrongfuUy delivered by 
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the vendor; and sucli a case was McHose v. Pulmer, 73 I*a. St. 365, 
in which the suprême court of Pennsylvania lield tliat the vendee 
was entitled to compensation for the loss of a contract for the sale 
of his product, which had resulted from the use of the inferior ar- 
ticle in its composition. The article there in question was notpur- 
chasable in the market, and the court, per Sharswood, J., said : 

"In such a case the true measure is th.e actual loss which the vendee sus- 
tains in his own manufacture by having to use an inferior article, or not re- 
ceiving the advance on his contract priée upon any contracts which he had 
himself made in reliance upon the fulftUment of the contract by the vendor." 

There is no différence in principle between that case and the prés- 
ent one. There the article purchased was for use as an ingrédient 
in the manufacture of the product which was the subject of the 
contract of which the vendee was deprived. Hère the article in- 
volved was the mechanism relied upon for the construction of the 
thing sold, and by reason of the insuiBciency of that mechanism 
the performance by the vendees of their dépendent contract was 
rendered wholly impossible. The resuit in each case was the same, 
— a contract lost to the A-endees by reason of the default of the 
vendors. The défendants were aware of the fact that a machine 
such as they had undertaken to supply could not be procured in the 
market. That the plaintiflfs, who purchased this one for use in 
their business, would make contracts involving its opération, was 
a contingency which the défendants must hâve anticipated; and 
that the loss of such contracts would resuit from breach of the 
warranty was a conséquence so direct and natural that they must 
be presumed to hâve contemplated it. This is the view of the 
matter which was taken by the court which decided the verj' simi- 
lar case of McHose v. Fulmer, and we tliink it is the only reasona- 
ble one. The intent of the law is to award sucli damages as will 
compensate the injured party for the injury sustained; and if thèse 
plaintiflfs could hâve obtained another machine with which to ful- 
fill their contracts, that intent might hâve been accomplished in 
this instance by applying the ordinary measure of damages; but, 
as that measure was inapplicable, they were entitled to the sub- 
stitution of an approi)riate one, and that wliich they set up was just 
and reasonablè, and precisely adapted to the spécial facts of the par- 
ticular case. They had lost a contract, and they claimed the différ- 
ence between what it would hâve cost theni to fulfill it, and what 
they would hâve received if they had not been prevented from do- 
ing so; and "nothing short of this will do justice, because nothing 
short of it will give the plaintiflfs the benefits they could hâve en- 
joyed if they had not been deprived of their rights." To the list 
of authorities furnished by Mr. Justice liradley in U. S. v. Behan, 
supra, tliere may be added, as also pertinent to the gênerai subject,: 
Borries v. Hutciiinson. 18 G. B. (N. S.) 445; Hvdraulic ('o. v. Mc- 
Hafltie. 4 Q. B. Div. G70; Hincklev v. Steel Vo., 121 TI. S. 264, T 
Sup. V{. Eep. 875; White v. Miller, 71 N. Y. 118; Wakeman v. 
ManufiU-turing Co., 101 X Y. 205, 4 X. E. Eep. 264; Beeman v. 
Banta, 118 X. Y. 538, 23 N. E. Eep. 887; Bank v. Eeese, 26 Pa. 
St. 143; and Culin v. Glass Works, 108 Pa. St. 220. 
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The principles wMch hâve been discussed with especial référence 
to the first offer, are also applicable to the second and tMrd offers; 
for by each of them, as by tbe preceding one, it was proposed to 
show that an actual contract had been lost to the plaintiffs because 
of the defectiveness of the machine. But the method indicated for 
the asoertainment of the amount of the residtant damage was not 
the same. The claim asserted by the second and third offers was for 
the diflerence, in each instance, between what it would hâve cost 
the plàîntifEs to do or to complète the work required by the dé- 
pendent contract if the machine had conformed to warranty, and 
what they were compelled to pay, and did pay, to others for doing 
or completing that work. Assuming, in accordance with what 
bas already been said, that the subject of damage was an admissi- 
ble one, the measure suggested was certainly correct. For per- 
formance of the plaintiffs' contract the use of a suf&cient machine 
was essential. They were therefore compelled either to abandon 
their contract, or to acquire the use of a machine by some means. 
It not being possible to purchase, they would hâve been justifled in 
hiring. But as they could not, in either way, bring a machine to 
the work, they were compelled to take the work to a machine; and 
they now ask allowance, not for the entire sum which they had to 
pay, but only the différence between that sum, and what it would 
hâve cost them to do the work themselves. This, practically, 
amounts to a claim for money paid for hire of a machine, and for 
the profit which, presumably, was charged by those who did the 
work; but the défendants hâve no right to object to any part of 
this disbursement, for it was ail rendered necessary by their breach 
of contract. 

The fourth offer diflered materially from the others. By it évi- 
dence was oflered to show, not actual contracts made in reliance 
upon the warranty, but expenditures made for advertising, and 
losses incurred, in the gênerai or miscellaneous business of the 
plaintiffs. The relation of such expenditures and losses to the 
breach is too remote, vague, and uncertain to admit of their aUow- 
ance. As was said in White v. Miller, 71 N. Y. 118-133 : 

"Gains prevented, as well as losses sustained, may be recovered for a breacli 
of contract, where they can be rendored reasonablj' certain by évidence, and 
hâve naturally resulted from the breach. But mère contingent or spécula- 
tive gains or losses, with respect to which no means exiat of ascertaining with 
any certainty whether they would hâve resulted or not, are rejected, and the 
jury will not be allowed to consider them." 

This distinction is referred to in many other cases, and especially 
în Eailroad Co. v. Howard, 13 How. 307, and U. S. v. Behan, 110 TJ. 
S. 338, 4 Sup. et. Eep. 81. In Eailroad Co. v. Howard it is Thns 
stated: 

"Wherever profits are spoken of as not a subject of damages, it vyill be 
found that somethlng contingent upon future bargalns, or spéculations, or 
States of the market are referred to, and not the différence between the 
agreed price of somethlng contra cted for, and its ascertaiaable value or cost." 

The Ist, 2d, and 3d assignments of error are sustained. The 4th 
is not. The judgment of the circuit court is reversed. 
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KOYAL INS. CO. y. WIGHT et al. 
(Circuit Court of Appeals, Thlrd Circuit. April 25, 1893.) 

Insueasce— Action on Policy— Apfidavit op Défense — Notice of Cancbi.- 

LATION. 

lu an action on a fire Insurance policy an aflldavlt of défense setting up 
cancellation of tlio policy, and notice thereof to tlie représentatives of the 
insured, was ad.iudgod insutticient on tlie ground tliat notice of cancellation 
served on tlie brokers who procured tlie Insurance was Invalid. Held error, 
the policy liaving provided for notice of cancellation to the Insured or Ms 
rc'presentatives, and the affldavit of défense haviag alleged the gi^ing of 
notice to tlie hrokei-s In question, and that they were the agents and 
représentatives of the plaintiffs in ail matters respectlng the Insurance. 
53 Fed. Rep. 340, revcrsed. Grâce v. Insurance Ce, 3 Sup. Ct. liep. 207, 
109 U. S. 278, distingulshed. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

At Law. Action by Charles Wight and George E. Lackey, doing 
business as Wight & Laclvcy, against the Koyal Insurance Company, 
to recover on a policy of Insurance. The alfidavit of défense set up 
a cancellation of the policy, and notice thereof to the brokers who 
procured the policy as représentatives of the insured. Tliere was 
a judgment for plaintiffs, (53 Fed. Kep. 340,) and défendant brings 
error. Keversed. 

Morton P. Henry, for plaintiff in error. 
Wm. WUkins Carr, for défendants in error. 

Before ACHESON, Circuit Judge, and BUTLEE and WALES, Dis- 
trict Judges. 

ACHESON, Circuit Judge. In making absolute the rule for judg- 
ment for want of a suflicient affldavit of défense, the court below 
acted upon the supposed binding authority of Grâce v. Insurance 
Co., 109 U. S. 278, 3 Sup. Ct. Kep. 207. But there the question 
of agency arose upon thèse words of the contra ct: 

"The Insurance may also be terminated at any time, at the option of the 
Company, on giving notice to that effect, and refunding a ratable proportion 
of the premium for the unexpired term of the policy. It is a part of this con- 
tract that any pcrson otlier than the assured, ^^'l^o may liave procured the 
Insurance to be talven by the company, shall be dcemod to be the agent of tho 
assured named in tliis policy, and not of this company under any circumstances 
whatever, or in any transaction relating to this Insurance." 

The court held that this clause imported nothing more than that 
the person obtaining the Insurance was to be deemed the agent of 
the insured in matters immediately conuected with the procurement 
of the policy; that his employment was not thereby extended be- 
yond the procurement of the insurance ; and that his agency ceased 
upon the exécution of the policj^; and, therefore, that subséquent 
notice to him of the termination of the insurance by the company 
was not notice to the insured. But this décision by no nieans rules 
the case disclosed by the record now before us. 

The policy hère in suit provides that, when from any cause the 
company shall désire to terminale the insurance, "it shall be lawful 
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for the Company or its agents so to do by notice to tlie insured or liis 
représentatives, and to require this policy to be given up for the 
purpose of being canceled, provided that in any such case tlie com- 
pany shall refund to the insured a ratable proportion, for the unex- 
pired time thereof, of the premium received for the insurance." 
Now the affidavit of défense, after setting forth the giving of notice 
by the défendant company of the tei-mination of the insurance to 
Charles Tredicli & Co., who, as the plaintiffs' brokers, had effected 
the insurance at Philadelphia, and the particulars of tliat notice, 
contains the following averment: 

"That the insured plaintiffs did not réside in Philadelpliia, and their rési- 
dence was not made Icnown to the defonidant until after the flre, and that in 
this transaction Charles Tredick & Company were the agents and représenta- 
tives ol the plalutilïs in Philadelpliia in ail uiatters relating to this insur- 
ance." 

There are other statements in the affidavit in respect to the agency 
of Charles Tredick & Co., which perhaps are open to the objection 
of being equivocal, or in the nature of légal conclusions; but tiie 
averment above quoted (whicli seems to hâve been overloolied by 
the court below) is an independent and positive affirmation of fiict, 
and upon a rule for judgment was to be accepted as true. But if 
Charles Tredick & Co. were indeed the agents and représentatives 
of the plaintiffs "in ail matters relating to this insurance," then, by 
the very terms of the policy, notice to tliem of the terniination of 
the insurance was as effectuai as notice to the plaintiffs themselves. 

Tlie défendants in error, however, insist that the judgment may 
be sustained on the ground that the affidavit of défense was fatally 
defective, in that a tender back of a proportional part of the pre- 
mium of insurance was not averred. But the court below dislinctly 
declined to pass on the question whether an actual tender was nec- 
essary to a valid cancellation, and most certainly, in the face of the 
statements contained in the affidavit, the point could not properly be 
ruled against the défendant. In our opinion the rule for judgment 
for want of a sufflcient affidavit of défense should hâve been dis- 
charged. 

The judgment is reversed, and the record is remanded to the cir- 
cuit court for further proceedings. 



HALTAM V. POST PL'B. CO. 

(Circuit Court, S. D. Ohio, W. D. April 25, 1893.) 

No. 4,573. 

1. LiBBL — IkTKNT OP WKITBTt — IlSISTKUCTIONS. 

In an action by a candidate for a party nomination to congress for a libel 
charging him witli the transfer, by bai'gain and sale, of his supporters, to 
the successful candidate, want of actual intent to villf}' is not a justiflca- 
tion; and an instruction requested by the défendant, that plaintiff must 
satisfy the jury by a prépondérance of proof that, by the article coni- 
plained of, the défendant intended to charge the iilaintiff with the transfer 
of his supporters by bargain and sale, is properly refused, the only question 
being what was the fair and reasonable construction of the languagi> 
used. 
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2. Samb— Candidate foe Office— Keputation foe Integeitt— Evidence. 

In sucli action, défendant intvoduced testimony tending to prove that 
plalntiff's réputation for integrity In polltics was bad, directing the inquiry 
specially to his réputation "as to the mode in wliich he conducted politics," 
and "as to selling ont." In l'ebuttal, plalntlfC introdueed évidence that 
liis réputation for integrity, "in politics and otherwise," was good. UeUl, 
tliat tlie testimony offered by tlie plaintiff in rebuttal was properly re- 
ceived, and that it was not error to refuse to confine it within the limita 
of tlie testimony for défendant, 1. e. to the réputation of the plaintiff in 
politics, in the particulars brought ont in the défense. 

8. Same — Privilège— CoNDucï of Public Men. 

In Ameiiea, as in Kngland, the défense of privilège is conflned to com- 
ment and criticism of tha acts of public men, as they actually happoned, 
and does not extend to false assertions of fact. 

4. Same — Candidate foe Nomination to Office— Peivilege. 

Tlie privilège of commenting on and criticising the acts of public men 
does not justify the publication in a newspaper of an article wliich falsoly 
asserts that a candidate for a party nomination to eongress "sold ont" and 
transforred his supporters to a rival candidate, and when the truth of the 
facts stated in the article is in issue the juiy is properly instructed that 
the faets which gave rise to the coniinents must be proved substantlally 
as alleged; that it is no défense that the writer, when he wrote, honostly 
believed in the triitli of the charges, if the cliarges were made recklessly, 
unreasonably, and witliout any foimdation in fact; and that, in so far as 
the publication fell witliin the limits of criticism and comment, it was 
]u-ivilegcd, but in so far as it went beyond that tlie défense of privilège 
failod. 

At Law. Action by Théodore F. Hallam against the Post Pub- 
lishing Company for damages for a libelous publication. Verdict 
for the plaintiiî for |2,500. On motion for a new trial. Denied. 

Wilby & Wald and W. H. Jackson, for plaintiff. 
Bateman & Harper, for défendant. 

SAGE, District Judge. The plaintiff's action is for the recovery 
of damages for libel by reason of the publication by the défendant 
of the following article in the Cincinnati Evening Post of the 14th 
of October 1892: 

Berry Paid Expenses of Théo. Hallam in the Sixth (Ky.) District Oontest 
for the Nomination of a Demoerat for Congress. 

The Berry-Hallam cougrossional flght in the sixth Kentucky district is still 
on, That is to say, Banquo's ghost bobs up iiow and theii, to tlie annoyance 
of the cougressional nominoe, Berry, and the mortification of the defeated 
candidate, Théo. P. Hallam. 

The Boone County Recorder dellvers a broadside at the Kenton county del- 
egates, and naively asks; "Why don't they come eut, and tell the truth about 
what induced them to go to Berry? The world knows." 

Yes, the world knows, and you might say Mars and the other planets know 
tt also. 

Proprietor Roth, of the St. Nicholas Hôtel, has an inside "cinch" on this In- 
formation. 

Every one knows Colonel Berry. He is a monopolist, corporation controller, 
millionaire speculator, political wire puller, first-class hustler, and a pretty 
good sort of fellow. 

Hallam is a successful lawyer at Covington, but légal eminence there does 
not moan the fat incomes that are its synonyms on this side of th© Ohio. Hal- 
lam is one of the "bhoys," loves ward politics for the fun. If not the émol- 
uments, and is about as poor as a church mouse. In fact, he owes several hun- 
dred dollars for taxes. 
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The two counttes, Kenton and Campbell, threw ont tlieir hooks for the con- 
gteSslonal nomination. Kenton swore by Hallam, wlnle Campbell vowed tbat 
the poUtical friend and chum of Carlisle, Oassius M. Clay, .Tr., aiid Charles J. 
Heimi their own mlUionalre and boss, Albert S. Berry, should tve the nominee. 

The tight waxad hot. The convention -was held at Warsaw, commeucing ou 
September 27th, ind ending September 30th. 

The Kenton boys prepared for the fray. The principal préparations con- 
slsted in engaglng the steamer Henrletta to carry the delegates to Warsaw, 
and the carte blanche orders to Mr. Roth> of the St. Nicholas hostelry, to fill 
her np from trucli to keelson wlth thebest the cellar and the larder of the house 
afCorded. 

As one delegate remarlied: 

, "Why, the Champagne flowed ofC the decks so mnch that even the Henrl- 
etta was swimming in it." 

"Hallam and hls crew dld ail the feasting and the drinking. Tlie Campbell 
men were not in it." 

But the bill was made ont to Colonel A. S. Beriy. Hère is the bill; 

"St. Nicholas. Edward N. Eoth. Cincmnati, Oet. 10, 1892. Colonel A. S. 
Berry, per Théodore F. Hallam, to the St. Xicholas Hôtel Company, D-r.: For 
meals,. service, wine, and cigars served on board steamer Henrietta, $865.15." 

Then, again: At Warssaw the battle raged four days. On tlie last day Colo- 
nel Berry and Lawyer Hallam were seen to go arm in arm to the rear of 
the courùiouse where the convention was held. They had a quiet and confi- 
dentlal chat. 

At Its conclusion, Hallam callcd hls warriors about him, and spoke to them 
In whlspers. 

Inimediately thereafter the whole Kenton county délégation cast its vote 
for Colonel Berrj', and he received the nomination. 

la Colonel Berry carrying ont ail and every of the promises he made? Ah, 
there'a the rub. 

Mr. Roth, of the St. Nicholas, has sent a bill of $805.15 to Colonel A. S. 
Berry. 

That Mil is for "dry" and wet provisions ordered by Hallam, and disposed 
of by HaUam's supporters. 

Such generosity on the part of the Victor to the vanquished Is truly touehing. 

The jury returned a verdict for |2,500 in favor of the plaintiff, 
and the case is now before the court on defendant's motion for new 
trial. The flrst reason urged is that the court refused a spécial 
.•charge requested on behalf of the défendant, — that, to entitle plain- 
tiff to recover, he must satisfy the jury by a prépondérance of proof, 
in support of the innuendo set forth in the pétition, that by the ar- 
ticle complained of the défendant intended to charge the plaintiff 
with the transfer, by bargain and sale, of Ms supporters to Berry. 
The charge was properly refused because the question was not what 
the défendant "intended," — that was immaterial, — ^but what was the 
f air and reasonable construction of the language used, — ^what mean- 
îng it conveyed. Want of actuâl intent to vilify is no excuse for 
a libeL; Curtis v. Mussey, 6 Gray, 265. Upbn the trial the défend- 
ant offered évidence tending to prove that rumors of a "sell eut" 
by the plaintiff to Berry were rife after the final ballot by whicli 
Berry was nominated, and that those rumors came to the knowledge 
of defendant's reporters who attended the convention, and through 
them to defendant's managing editor, before publication of the al- 
leged libel; In rebuttal, testimony was admitted tending to prove 
tbe prevâlence of ruraors at the sametime and place that the trans- 
fer of HaUam's support to Berry was made to defeat the scheme 
of the outlying counties of the district to nominate one or another 
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of their candidates, — as they had done on previous occasions, — ^by 
reason of the continued antagonism of the delegates from Kenton 
(Hallam's county) and Campbell, (Berry's county.) This, it Is 
claimed, was not compétent in rebuttal, because it did net tend to 
prove that rumors of the sort testified to by witnesses on behalf of 
the défendant were not in circulation. The testimony relating to 
rumors which was offered on behalf of the défendant was admitted 
without objection, under the défense of privUege, as tending to show 
probable cause and good faith, and as proper évidence in mitigation 
of damages. In rebuttal the plaintiff introduced, not only the évi- 
dence of other rumors, as above, but also that the rumor of a "sell 
out" were limited, while the other rumors were gênerai. The jury 
was charged that, if the défendant relied upon rumors in justifica- 
tion of his comments upon the conduct of the plaintiff, it was bound 
to take into account the rumors on both sides, — those that the re- 
I>orters heard, and those that, by a fair and proper exercise of their 
opportunities, they might hâve heard on both sides. In this view 
the évidence in rebuttal was compétent, as tending to négative the 
défense of good faith. 

The défendant introduced testimony tending to prove that plain- 
tiff's réputation for integrity in politics was bad, counsel directing 
the in.quiry specially to his réputation "as to the mode in which 
he conducted politics," and "as to selling out." "No objection was 
made, and the testimony went in. In rebuttal, plaintiff introduced 
évidence of witnesses that his réputation for integrity, "in politics 
and otherwise," was good. It is objected that that was too broad; 
that the proof in response should hâve been conflned within the 
limits of the testimony for défendant, — that is, to the réputation 
of the plaintiff in politics in the particulars brought out in défense. 
Testimony as to réputation, in such a case as this, is compétent on 
several grounds. The weight of authority is that évidence of gên- 
erai bad réputation is admissible in mitigation of damages, and 
that évidence of bad réputation as to that phase of character 
involved in the case is compétent, not to establish any facts in 
issue, but to explain conduct, and to enable the jury to better weigh 
évidence upon doubtful questions of fact bearing upon the character 
of the défendant. ^Miere the réputation to be inquired of relates 
to the phase or trait of character involved, it is not réputation of 
having on previous occasions been guilty of acts of the same sort 
as those charged that is compétent, but réputation as to the char- 
acteristic displayed in the acts charged. Upon a trial for theft 
the défendant may go into testimony as to his gênerai réputation 
for honesty, but the prosecution would not be allowed to prove in 
rebuttal that the défendant was generally reputed to hâve been 
theretofore guilty of like thefts. It would be coniined to testimony 
of his gênerai réputation for honesty or for thieving. The law 
does not recognize one standard of integrity in politics, and another 
in private life. In this case it is a question of réputation for in- 
tegrity, to be tried by a fixed standard of universal application, and 
gauged by the meaning of the word. It is for injury to that réputa- 
tion that the plaintiff claims damages, and be had the right, in re- 
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t)Uttal, to show wliat it was. The cases cited for the défendant do 
Dot conflict with this view. In Grilchrist v. McKee, 4 Watts, 380, it 
was held that the character of a feniale witness for veracity niay 
not be imiieached by évidence of her gênerai réputation as to 
chastity. That décision is in line with the conclusions above 
stated. The court rightly said that if character for veracity was 
involved an inquiry into anything else was illegitimate. In Conroe 
y. Conroe, 47 Pa. St. 198, where unchastity had been imputed to 
the plaintiiï, who sued for slander, the court below excluded évi- 
dence to prove that the gênerai character of the plaintitf for chastity 
was bad, and ruled that only évidence of gênerai réputation — that is, 
as a whole — was receivable. The suprême court reversed the judg- 
ment. The ruling in Drown v. Allen, 91 l'a. St. 393, another slander 
*ase, was that in an action for slander the défendant niight show in 
mitigation of damages the gênerai bad character of the plaintitf 
"for the particular thing with .whicli lie was charged." The charge 
was that lie was a thief. The question wliich the court below 
overruled was, "What is the gênerai réputation of the plaintiff as 
to being a thief?" The question allowed was as to the gênerai 
réputation of the plaintiff for honesty. The suprême court reversed 
thèse rulings, holding that a man niight be dishonest without being 
a thief, although he could not be a thief without being dishonest, 
but still the réputation ruled compétent was the gênerai one of 
being a thief. Moyer v. Moyer, 49 Pa. St. 210, was an action for 
defamation, the plaintiff claiming that he had been charged with 
perjury. It was held that it was error to exclude évidence that 
I)laintiff's gênerai réputation for trutli and veracity in the neigh- 
iborhood where he lived was bad. In Duval v. Davy, 32 Oliio St. 
604, unchastity had been alleged, and it was held that évidence 
of the plaintifiE's bad reputation for chastity was compétent. AJl 
thèse cases — and the books abound in like cases — are in harmony 
with the views above expressed. The question always is, what trait 
of character is in\'olved? The case of Sanford v. Eowley, 52 N. W. 
Kep. 1119, decided by the suprême court of Michigan October 4, 
1892, is specially relied upon. That was an action for libel. The 
language complained of charged i)erjury upon the plaintiff below, 
:and political treachery, with spécifications undoubtedly libelous. 
•The court said that the language was libelous per se. The défend- 
ant himself testified that the plaintiiï's gênerai réputation for in- 
tegrity was bad. The suprême court held that testimony compétent. 
Défendant was asked concerning the plaintiiï's réputation for 
political integrity, but that question was not answered. The su- 
prême court said that the question was a proper one, and that the 
défendant, under a plea of justification, had a right to give in évi- 
dence the political réputation of the plaintiiï, and évidence that 
the plaintiff was generally regarded in the community where he 
lived as a person who in political matters was unworthy of belief, 
but that it would necessarily foUow, if this were shown, that the 
*plaintifl's gênerai réputation for truth was bad; "for it can hardly 
be conceived that a person whose gênerai réputation for truth is 
bad, in a political sensé, bas a good réputation for truth and 
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veracity in other matters." It is only applying the converse of 
thé rule thus stated to kold that gênerai réputation for integrity, 
not confining the inquiry to matters political, is compétent in re- 
buttal of testimony attacking réputation for integrity in politics; 
and when the inquiry in rehuttal is, as it was in this case, as to 
the réputation for integrity in and ont of politics, thert; can be no 
doubt of its competeney. 

The next i)roposition upon which the motion for new trial rests 
is that whether the publication is privihiged is a question for the 
judge alone, (citing Odger, Sland. & L. 183,) and that it was error 
to leave it to the jury. In the charge, after a référence to the two 
classes of privileged communications, — those absolutely and those 
conditionall.y privUeged, — the jury were told that every citizen 
has a right to comment freely upon the public alïairs of the countrj^ 
by calling in question the acts of its oiHcers, because the right tô 
make such comment is inhérent in our System of government, but 
that defamatory words spoken or published of an oiïicer as an in- 
dividual are not privileged on the ground that they relate to a mat- 
ter of public interest, and are spoken and published in good faith. 
It was added that the same rules apply to candidates for nomina- 
tion to public offices; that the right of comment belongs alike to 
every citizen, whether editor or individual; and that, if it were 
otherwise, — if we had not the right to exyjress freely our opinions 
upon such matters, in order to protect ourselves against political 
corruption and abuses, — our rights as citizens would be so curtailed 
as to be in imminent danger of destruction. Then the court, after 
stating the distinction between criticism and defamation, instructed 
the jury that, when the défense of privilège is relied upon, it is for 
the court to say whether the article complained of is of the class 
of articles deemed privileged, and for the jury to détermine whether 
it is within the limits of the privilège. The charge then pro- 
ceeds : 

"I will try to make this a Uttle more plaiu. In the dischargo of the duties 
devolved upon me, I hâve to say to you that in my opinion tins article does 
lall within the chiss of privileged puttlications. Uuderstand nie. I am by no 
means saying that It is, as published, a privileged communication. ïliat de- 
Ijends upon whether the limitations which I i^ave alœady expressed hâve 
been observed. When I say that it falls witliin the class of privileged com- 
nmnications, — those that are conditionally privileged,—! mean tliat it re- 
lates to matters of public concem, which every citizen, evei-j' editor, lias the 
right to criticise and comment upon. When I say that it is left to you to dé- 
termine whether the article itself is privileged, or within the limits, I mean to 
be understood it is for you to détermine whether the défendant has kept 
within the limits of criticism, or has gone beyond." 

The attention of the jury was then directed to the publication, 
and to the claim for the plaintiff that it was false, malicious, and 
libelous, and to the claim for the défendant that there was no 
statement of fact that was not true, and no criticism not warranted 
by the facts; and it was left to the jury to décide, upon the évi- 
dence and upon the charge, what constitutes malice, and what is 
libelous, between those claims. The questions in dispute were 
largely questions of fact, and the court had no right to do any- 
thing else than leave them to the jury. 
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Tkc jury were chargea just before the adjoarnment of th.e court 
for the day, and by consent allowed to separate until the next morn- 
ing. Then, before entering upon the considération of the case, 
thej were, in the présence of counsel, instructed upon one or two 
points not referred to in the gênerai charge, — which was altogether 
oral, — and given a spécial charge which had been requested, but 
ovf-rlooked. The jury were instructed that comment on well-kuown 
or iidmitted facts was a yery différent thing from the assertion of 
unsubstantiated facts for comment, and that no one had a right to 
invent or suspect facts, and make them the basis of comments, how- 
ever fair and bona flde; that the distinction between comment or 
critJcism and allégations of fact could not be too clearly borne in 
mind; that the facts which gave rise to the comments must be 
proved substantially as alleged, and that it would be no défense 
that the writer, when he wrote, honestly believed in the truth of 
the charges, if the charges were made recklessly, unreasonably, and 
without any foun dation in fact; also, that in so far as the publica- 
tion sued upon fell within the limits of criticism and comment, it 
was privileged; in so far as it went beyond that, the défense of 
privilège failed. 

It is objected that the law does not sustain the charge, and that 
it was inconsistent with the gênerai charge. In the gênerai charge 
the instruction was that if the jury come to the conclusion that the 
publication complained of was a fair, bona flde criticism, the de- 
fendant having reason to believe the facts as publislied, and the 
déductions warranted by the facts "as you flnd them, you would be 
justifled in concluding that it was a privileged publication. If not, 
the article is a libel, if it tends to aflect the réputation and stand- 
ing of the plaintiff." Eeasonable belief in the truth of the facts 
commented upon is as essential to fair comment as that the déduc- 
tion be warranted by the facts, but the instruction was that the dé- 
ductions were to be warranted by the facts as f ound by the jury. 
This is perfectly consistent with the subséquent instruction. It is to 
be borne in mind that thèse instructions were given after the plain- 
tiff had introduced évidence tending to prove that the facts alleged 
were false, and by the défendant that they were true. But it was 
contended for the défendant that the privilège covers not only com- 
ments, but also statements of fact, and that the American rule is, 
by reason of the différence in government and institution, broader 
than the English rule. The Englisli rule, as stated by Oockburn, 
C. J., in Seymour v. Butterworth, 3 Fost. & F. 377, is that if a 
wriier asserts that a member of parliament had bargained to sell 
bis vote upon a corrupt contract, or that a member would not hâve 
voted or spoken as he did but for a corrupt understanding that he 
should receive a reward, such would not be excusable as fair com- 
ment. See, also, Davis v. Shepstone, L. E. 11 App. Cas. 187, where 
Herschell, Li C, notes the distinction between comment or criticism 
and allégations of fact, and limits the privilège to the comment or 
criticism. See, also, Ogden, Sland. & L. *33 et seq., under the title 
"Criticism." The American rule, according to the weight of author- 
ity, is substantially the same. In Smith v. Tribune Ce, 4 Biss. 477, 
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the rule is stated to be that a public journal bas no right to make 
spécifie charges against a public man unless they are actually true, 
and mère honestyof motive is not a sufficient défense. Judge Drum- 
mond said that if the rule were otherwise every public manwould be 
at the mercy of eA-ery joumalist, and they could launch charges 
against him with inipunity. So it has been held that the privilège 
of fairly canvassing the acts or conduct of public men does not in- 
clude or imply a license to vilify or defame them. Snyder v. 
Fulton, 34 Md. 128; Palmer v. Ooncord, 48 N. H. 211. The su- 
prême court of Massachusetts in Curtis v. Mussey, 6 Gray, 273, 
held that published charges against a public offlcer, of corrupt and 
improper motives, were not privileged, and that without a plea of jus- 
tification there was no complète défense and légal bar to the action. 
In HamUton v. Eno, 81 N. Y. 126, Chief Justice Folger, announ- 
cing the opinion of the court, said that the truth concerning a public 
ofiicer might be published in good faith, but for what was false 
and aspersive the publisher was liable, however good his motives. 
In Seely v. Blair, (decided in 1833,) Wright, (Ohio,) 358, 683,— one 
of the early cases, — ^the suprême court of Ohio held that nobody 
has a right to slander, or utter falsehoods of, a public oflicer, or 
of a candidate for office; and in Publishing Co. v. Moloney, (de- 
cided January 31, 1893,) 33 K E. Eep. 921, the same court said 
that the défense of privilège must be pleaded, (which has not been 
done in this case,) and, recogniziug the right of free and fuU com- 
ment and criticism on the officiai conduct of a public ofiîcer, de- 
nied the doctrine that the press is privileged to speak as freely 
of the private character of the person holding the office as of his 
officiai conduct and character. The court says: 

"In our opinion a person who enters upon a public office, or becomes a can- 
didate for one, no more surrenders to the public his private character than he 
does his private property." 

The défendant in the case now before this court was the plaintiff 
in error in that case, represented by the same counsel, who appar- 
ently argued the same points, and presented the same authorities, 
as hère. The court cited with approval Seely v. Blair, supra, and 
held that "while it is the right of the press, as it is of individuals, 
to freely criticise and comment upon the officiai action and con- 
duct of a public offlcer, false and defamatory words spoken or 
published of him, as an individual, are not privileged on the 
ground that they related to a matter of public interest, and were 
spoken or published in good faith." 

Counsel cite Atkinson t. Free Press, 46 Mich. 341, 9 N. W. Eep. 
501, but their références are ta the dissentiug opinion of Judge 
Cooley. The décision of the court is against their contention. 
Miner v. Tribune Co., 49 Mich. 358, 13 N. W. Eep. 773, is not in 
point. The acts of the police justice which were the subject of 
comment were not in dispute, and the suprême court held that 
the comments were privileged. Palmer v. Concord, 48 N. H. 211, 
hereinbefore cited, does hold that if the publication is made from 
good motives, and for justifiable ends, a belief — founded on rea- 
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Bonable gronnds^ — of its trutlx is a good défense. The action waa 
under a statute, upon the case, by the proprietor of a newspaper, 
for the destruction of his printing establishment by a mob. Illé- 
gal or improper conduct causing the destruction was niade by 
the statute a défense, and it was claimed that the publication of 
articles alleged to hâve been libelous was the cause. The suprême 
court said that the Ist, 4tJi, and 5th articles — the only ones that 
contained any statements of facts — were prima facie libelous, and 
that their publication must be regarded as "illégal conduct" un- 
less justiûed or excused by facts sutticient to coustitute a défense 
to an indictment for libel. The holding that a belief, founded upon 
reasonable grounds, of the facts was included in the privilège is 
against the weight of authority. In Briggs v. Garrett, 111 Pa. 
St 404, 417, 2 Atl. Rep. 513, Chief Justice Paxson called atten- 
tion to the fact that the défendant made no charge of coiTU[)tion in 
office against the plaintiff; that ail he said (at a public meeting held 
pending the candidacy of the plaintilf for re-election) was that 
some one else, giving his name, had made such a charge in writiiig, 
and with that the défendant handed the writing to the secretary 
of the meeting to be read, and it was read. The court cited llara- 
ilton V. Eno, supra, and several other cases, to the point that to 
falsely accuse a public olBcer of a crime is not privileged, and said 
that how widely what the défendant did dilïered from originatiug 
a false charge was plain to the dullest appréhension. Tlie case 
is thus clearly distinguished from the case at bar. In Ex parte 
Steinman, 95 Pa. St. 220, 236, Chief Justice Sharswood said that 
the article complained of meant to charge, and did charge, that 
the judge had decided the case wrongfully from motives of political 
partisanship, and that it was a gross libel on its faca I am not 
able to recognize iu that case an authority in favor of the défend- 
ant in this case. The case of Press Co. v. Stewart, 119 Pa. St 
584, 602, 603, 14 Atl. Rep. 51, is also cited for the défendant. In 
that case the court held that tbe article was not a libel, but, at 
most a harmless bit of pleasantry in which the reporter had suc- 
ceeded in making himself somewhat ridiculous. The defendjuit 
pleaded the truth in justification, and the court held that it was 
error to refuse to instruct the jury that if tliey believed that the 
article was a fair and true account of the interview, the verdict 
must be for the défendant; belonging, as it did, in the opinion of 
the court, to the class of conditionally privileged articles. The 
court also held that no presumption of malice arose from the mère 
fact of publication, and that malice in fact must be proven be- 
fore the plaintiff could recover. There is nothing in that case in 
conflict with the views expressed in this opinion. 
The motion for new trial will be ovemiled. 
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NATIONAL BANK OF COMMERCE OP KANSAS CITY t. ATKINSON. 

(.Circuit Court, D. Kansas. April 11, 1893.) 
No. 6,850. 

1. National Banks— Ultr.^ Virks— Accommodation Indorskrs. 

A n:itional baiili camiot loan its crédit or become an accommodation 
indorser. 

2. Same— PowERs OF Président— ExECTjTtoN of Note. 

The président of a national banli lias no power inhérent in his office to 
bind tlie bank by the exécution of a note in its naine, but power to do so 
inay be conferred on him by the board of directors, either expressly, by 
résolution to tliat efCect, or by subséquent ratification, or by acquiescence 
in transactions of a similar nature, of which the directors hâve notice. 
S. Samb— Accommodation 1nd( bsbmbnt. 

Au English niorta'age coiupany, by Its résident directors, B. & C, made 
a draft on its home office in London for £5,000, payable to the order of 
the résident iii.nnager, and applied to the Bank of Commerce to cash the 
same. The bank agreed to cash it if the indorsement of the First National 
Biuili was obtained. Tlie cashier of the latter bank indorsod the draft. 
Tho draft, less discount, was criîdited by the Bank of Commerce to the 
First National Bank, and a crédit to the moi+gago company was made 
on the books of tlie First National Bank. A similar draft for £3,000, was 
negotiated in ilie same maiiner. Both of thèse drafts were paid. A second 
draft for £5,000 was dvawn, and was iudorsed by tii.e cashier of the First 
National Bank in the same manner, but no enti-j' of the draft or of the iii- 
doi'seiiient was made in ibe books of the bank. Tliis draft was taken by 
one of the officcrs of tlie mortgage company to tho Bank of Commerce. A 
second dnvft for £3,000 was also drawn and iudorsed by the cashier, and 
delivered to the Bank of Commerce. The London cfflce refused to pay 
tho draft, as drawn without autliority. On rooeipt of notice of refu&iil to 
pay the second draft for £5,000 the Bank of Commerce notified the otficers 
of tlie morts^ago company that it liad been jn-otested. E. called on tliat 
bank, and, being informed that the draft miist be taken up, gave a note 
for the amount. E. was cliairiiian of the résident bcard of directors and 
also président of tlie First National Bank. The note was drawn up in tlie 
oflice of the Bank of Commerce, and signed bj' tlie mortgage company b.y 
E., chairman, iaid indorsed by him as an iiidividual, and also by the Èlrst 
National Bank by E., as président. The note was executed and indorsed 
by hlin withoiit the knowledge of the otlier offit^ers of the Fii-st National 
Bank, and without aiithority from it. AVhen tlie second draft for £3,000 
was retumed, a similar note wiis given for it. Thèse notes were renewed 
at mat.urity in a single note, which was further renewed. AU the notes 
were executed and indorsed as tht- fii-st note had been. Hdd that, under 
the circumstances, and upon the évidence, the Jf'ii-st National Bank was 
not liable, having never received any considération for the indorsement, 
which was only an accommodation indorsement, made by tlie président 
without authotity. 

At Law. Action by the National Bank of Commerce of Kansas 
City, Mo., against W. T. Atkinson, receiver of the First National 
Bank of Kansas City, Kan., upon certain promissory notes and a 
certificate of deposit. 

Elijah Eobinson, for plaintiff. 

Ady, Peters & Nicholson, for défendant. 

EINEE, District Judge. This is an action at law. The pétition 
contaiiis four separate causes of action. The flrst cause of action 
is upon a promissory note for the sum of $38,959, with interest, 
v.55F.no.4 — 30 
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dated at Kansas City, Mo., October 22, 1890. The second cause of 
action is upon a promissory note for the sum of |7,5O0, with. interest, 
dated at Kansas City, Mo., October 20, 1890. The third cause of 
action is upon a i>romissory note for the sum of |5,000, dated at 
Kansas City, Mo., July 11, 1891. The fourth cause of action is 
upon a certiflcate of deposit for the sum of $15,000, dated at Kansas 
City, Kan., April 28, 1891. The notes described in the flrst and 
second causes of action are signed by the English & American Mort- 
gage Company, Limited, by Eli H. Chandler and D. E. Emmons, 
directors, and indorsed by Eli H. Chandler, D. E. Emmons, and the 
First National Bank of Kansas City, Kan., by D. E. Emmons, prési- 
dent. The note described in the third cause of action is signed by 
the First National Bank of Kansas City, Kan., by I. D. Wilson, prési- 
dent, and indorsed by I. D. Wilson and Benjamin Schnierle. The 
certificate of deposit described in the fourth cause of action was is- 
sued by the First National Bank of Kansas City, Kan., and signed by 
Benjamin Schnierle, cashier, and payable to I. D. Wilson, and, before 
maturity, was by him indorsed, sold, and transferred for value to the 
plaintifl, who is now the légal owner and holder thereof. The real 
controversy in the case relates to the flrst and second causes of ac- 
tion, the défendant admitting the exécution of the note and certifl- 
cate of deposit set up in the third and fourth causes of action, in- 
sisting merely that the collaterals deposited therewith shall be re- 
turned, or it be credited therewith, before the claim can be audited 
and allowed as a claim against the bank. The facts shown by the 
record, so far as they relate to the flrst and second causes of 
action set up in the pétition, are as follows: On August 3, 1889, the 
English & American Mortgage Company, a corporation, with head- 
quarters at London, Eng., and a branch oflice at Kansas City, Kan., 
through D. E. Emmons, the chairman of its board of directors, and 
Eli H. Chandler, a director and the manager of the mortgage Com- 
pany, applied to the plaintifl, the National Bank of Commerce of 
Kansas City, Mo., to cash a draft upon the London oifice for £5,000 
sterling. The draft was drawn by Emmons and Chandler, the 
directors of the English & American Mortgage Company, Limited, 
payable to the order of Eli H. Chandler, manager. Àt the time they 
applied to hâve this draft cashed they were informed by the ofïicers 
of the Bank of Commerce that if they would obtain the indorse- 
ment of the First National Bank of Kansas City, Kan., upon the 
draft the same would be discounted, and the draft was thereupon 
taken to William Albright, cashier of the First National Bank of 
Kansas City, Kan., who, after the same had been indorsed by Eli H. 
Chandler, manager, indorsed upon the back of the draft the folio w- 
ing words: "Pay to the order of the National Bank of Commerce, 
Kansas City, Mo., for account of First National Bank of Kansas 
City, Kansas. William Albright, Cashier." Chandler then took 
the draft, and returned to Kansas City, Mo., and delivered the draft 
so indorsed to the National Bank of Commerce, and was informed 
by the ofljcers of that bank that he could now hâve the money. 
Thereupon the amount of the draft, less the discount chargea by the 
NationalBank of Commerce, was credited to the First National 
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Bank of Kansas City, Kan., for account of tlie English & American 
Mortgage Company, and a mémorandum of the account given to 
Chandler, who then returned to Kansas Cit}', Kan., and gave the 
mémorandum to tlie casliier of the First National Bank of Kansas 
City, Kan., and the amount was entered upon the books of the First 
National Bank as a remittance to the National Bank of Commerce. 
The draft, after being delivered to the National Bank of Commerce 
by Chandler, was indorsed by that bank to Brown Bros. & Co., of 
New York city, and by Brown Bros. & Co. was indorsed to the Lon- 
don & Westminster Bank, and forwarded to London, and was pre- 
sented to the London oflûce of the English & American Mortgage 
Company, and was accepted. The acceptance, which is written 
upon the face of the draft, is in the foUowing words: "Accepted. 
Payable at the Capital and County's Bank, L. D. The English and 
American Mortgage Co., Limited. M. M. Moore, S. H. Creen, 
Directors. George W. Dawson, Secretary." On the IStli. of August 
1889, a draft for £3,000 sterling was drawn by Eli H. Chandler 
and Edmund T. Brown, directors of the English & American Mort- 
gage Company, Limited, payable to thei order of Eli H. Chandler, 
manager, upon which draft the same indorsement was made by 
William Albright, cashier of the First National Bank of Kansas 
City, Kan., as was made upon the flrst draft for £5,000 sterling. 
This draft also was taken by Chandler to the National Bank of 
Commerce, and the amount, less the discount, was ci'edited up to the 
First National Bank of Kansas City, Kan., and by the Banli of Com- 
merce indorsed as foUows: "Pay Kountze Bros, or order, account 
National Bank of Commerce, Kansas City, Mo. H. C. Switzgable, 
A. C." This draft was forwarded to London, presented at the 
office of the English & American Mortgage Company, Limited, at 
that place, and accepted. The acceptance, written across the face 
of the draft, is as follows: "Accepted. Payable at the Capital 
and County's Bank, L. D. Threadneedle St., London, England, 
August 28, 1889. M. M. Moore, S. H. Green, Directors. George W. 
Dawson, Secretary." This transaction was entered upon the books 
of the First National Bank of Kansas City, Kan., as a remittance to 
the National Bank of Commerce, taking the same course which had 
been taken with the flrst £5,000 draft. 

The amount entered upon the books of the First National Bank of 
Kansas City, Kan., as the crédit given by the National Bank of 
Commerce to the flrst draft, dated August 3d, was the sum of |24,- 
030, which was ail the money the English & American Mortgage 
Company had to its crédit on that day in the First National Bank of 
Kansas City, Kan. August 4th the mortgage company checked out 
f 5,514.03; August 6th, |931.88; August 7th, |1,040.50; August 8th, 
$2,509.59; August 9th, |2,004; and August lOth, $2,924.02,— mak- 
ing a total checked out by the mortgage company from the 4th to 
the lOth day of August, inclusive, of $23,823.99. " August 13th the 
amount to the crédit of the mortgage company in the First Na- 
tional Bank of Kansas City, Kan., after having received the crédit 
from the Bank of Commerce for the £3,000 draft, was |14,39C. On 
that day the mortgage company checked out $1,326,85; August 
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14tli, $1,977.37; August 15th, $3,790; August 16th, |3,377.95; 
August 17tli, 11,108.42; August lOtli, |>2,988.61; August 20tli, |534; 
August 21st, 11,185.25; and August 22d, .1jG41.CG,— making a total 
cliecked out froui ilie 13th to tlie 22d of August, inclusive, of |1(j,- 
234.35. Oetober 1, 1889, D. E. Enimons and Eli H. Chandler, di- 
rectors of tlie English & American Mortgage Company, drew a 
draft for £5,000 sterling, payable to the order of Eli H. Chandler, 
upon tlie English & American Mortgage Company, Limited, 6 Lom- 
bard St., London, whicli draft was indorsed by Chandler, and also 
by William Albright, cashier of the First National Bank of Kan- 
sas City, Kan., and delivered to the Bank of Commerce, and by that 
bank sent to Kountze lîros., and by tliem forwarded to the Union 
Bank of London. This draft was taken by one of the officers of the 
mortgage Company to the National Bank of Commerce, the officer 
of the mortgage company wlio delivered the draft having flrst ob- 
tained the indorsement of the cashier of the First National Bank 
of Kansas City, Kan., but no entry of this draft or the action of 
the cashier was ever made upon the books of the First National 
Bank of Kansas City, Kan. This draft was protested on the 3d 
of December, 1889, at the request of the Union Bank of London. 
The protest shows that it was presented at the office of the mortgage 
company in London, and payment demanded. That payment was 
refused, the refusai being in the foUowing words: "Kefused to pay. 
Drawn without authority." Oetober 11, 1889, D. E. Emmons and 
Eli H. Chandler, directors of the English & American Mortgage 
Company, London, drew a draft for £3,000 sterling, payable to the 
order of Eli H. Chandler, manager, drawn upon the English & 
American Mortgage Company, Limited, which draft was also in- 
dorsed by Chandler and by William Albright, cashier of the First 
National Bank of Kansas City, Kan., and delivered to the Na- 
tional Bank of Commerce, and by that bank forwarded through its 
New York correspondent to London. It was presented for pay- 
ment at the ofl8ce of the mortgage company in London on the 13tli 
of December, and payment refused. The refusai indorsed upon the 
draft is as follows: "No authority to draw. No orders. George 
W. Dawson, Secretary." And upon the same day the draft was 
protested for nonpayment. December 9tli the National Bank of 
Commerce, having received notice of the protest of the second draft 
for £5,000 steriing, dated Oetober 1, 1889, notiâed the oificers of the 
mortgage company that the draft had been protested. (Chandler, 
in whose favor the draft had been drawn, was absent, and Emmons, 
the chairman of the board of directors of the mortgage company. 
upon receiving notice, called at the oiïice of the National iîanlv of 
Commerce of Kansas City, Mo., where he was informed that the 
draft must be taken up. At this tinie the mortgage company was 
indebted to the Bank of Commerce, on a préviens loan, in the sum 
of |5,000, and Emmons, chairman of the board of directore of the 
mortgage company, was indebted to the Bank of Commerce, on 
his individual account, in the sum of |5,000. Emmons, not being 
able to take up the draft, thereupon gave a note for the sum of 
|34,334. This note was drawn up in the office of the Bank of 
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Commerce, and signed by the English & American Mortgage Com- 
pany, Limited, by Emmons, chairman, and indorsed by Mm as an 
individual, and also by the First National Bank of Kansas City, 
Kan., by Emmons, as président. This note was executed and in- 
dorsed by Emmons without the knowiedge of any of tlie offieers of 
the First National lîank of Kansas City, Kan., excei)t Emmons, 
and without any authority from that bank. This note became due 
on the 12th of January, 18!)0, at whieh time the interest was paid, 
and the note extended to January 25tli, and on the 4th of February, 
1890, was stamped on the face thereof "Paid" by the Bank of Com- 
merce. After the second draft for £3,000 sterling, dated October 
11, 1889, and protested December 13, 1889, had been returned to the 
Bank of CommCT-ce, the mortgage company was notifled of the 
same by the bank, and the offieers of the mortgage company tlien 
gave the note of the company for f 14,{)11. Some time in the latter 
part of January or the ârst part of February, 1890, the offieers of 
the mortgage company gave a note to the Bank of Commerce for the 
sum of |48,959, which note was a renewal of the $34,347 note and 
of the f 14,011 note; the two last-raentioned notes being included in 
one note. Tiie note for |48,959 was renewed April 17, 1890, and 
again on May 5th, for the same amount. June 7th this note was 
taken up, and two renewal notes given in lieu thereof, — one for 
$38,959, and one for |8,500; a payment of |1,500 having been 
made by the mortgage company on that date. Subsequently an- 
other pavment of .fl,000 was made and applied upon the note for 
18,500. July 10, 1890, a renewal note for the sum of |38,959, and 
another for the sum of |7,500, due in 30 days, were executed. 
Thèse notes were again renewed Beptember 19, 1890. The two 
notes last mentioned are the notes described in the flrst and second 
causes of action for which suit was brought. Thèse notes were ail 
executed by the offieers of the mortgage company, in the office of the 
Bank of Commerce of Kansas City, Mo., and indorsed by Emmons 
and Chandler as individuals and by the First National Bank of 
Kansas City, Kan., by D. E. Emmons, président. The only connec- 
tion that the First National Bank of Kansas City, Kan., had with 
any of the notes was that of Emmons, who was président of the 
First National Bank of Kansas City, Kan., and also chairman of 
the board of directors of the English & American Mortgage Com- 
pany. Noue of the transactions in relation to the second séries 
of drafts or any of thèse notes appear upon the books of the First 
National Bank of Kansas City, Kan., nor did any of the offieers or 
directors of the First National Bank of Kansas City, Kan., except 
Emmons, the président, know of the existence or giving of the notes 
or any renewals thereof. The First National Bank of Kansas City, 
Kan., received no interest or discount upon the flrst séries of drafts, 
or any beneflt therefrom, unless the fact that the fii'st draft, cred- 
ited to it on the 4th of August, 1889, and checked out between that 
date and the lOth of August, 1889, and the second draft, credited 
to it August 13, 1889, and ail checked out between that date and 
the 22d of August, 1889, can be considered a beneflt. When the 
second séries of drafts were returned, the National Bank of Com- 
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merce demanded of the mortgage company coUaterals, wMch. were 
delivered to it, and which were mortgages upon various proper- 
ties, and amounting in the aggregate, upon their face, to the sum 
of 124,283.50. 

December 9, 1889, — at the time tlie note for $34,347.50 was given, 
— ^tke First National Bank of Kansas City, Kan., had a crédit on the 
books of the National Bank of Commerce of Kansas City, Mo., of 
197,898.64; on December 7, 1889, they had a crédit of |35,403.93; 
on the lOth of December, 1889, |103,226.83; on the llth day of 
December, 1889, |73,894.33; on the 12th day of December, 1889, 
$38,311; on the 14th of December, 1889, $43,293.51; on the 17th of 
December, 1889, $41,495.54; on the 18th of December, 1889, $121,- 
549.27; on the 19th of December, 1889, $123,565.76; on the 20th of 
December, 1889, $93,586.93; on Januarv 1, 1890, $62,174.35; on Jan- 
uary 18, 1890, $69,613; on Jannary 20, 1890, $70,004.67; on January 
21, 1890, $64,792.95; on January 23, 1890, $64,502.28; on January 
24, 1890, $56, 521.91. The First National had borrowed money of 
the National Bank of Commerce on the 8th of January, 1889, when 
it secured a loan of $100,000. On the 2d of February, 1889. it se- 
cured two loans of $5,000 each. On the llth of February, 1889, the 
amount remaining due of . the first $100,000 loan, to wit, $73,000, 
was evidenced by a renewal note. On March 16, 1889, two loans 
were obtained from the Bank of Commerce, one for $5,000 and one 
for $10,000. On April 6, 1889, another loan was obtained for $5,000. 
On April 18, 1889, two notes were given for $25,000 each. Thèse 
were renewals of what remained of the flrst $100,000 loan. The 
First National Bank of Kansas City had, as shown by the évidence, 
prier to the 3d day of August, 1889, nine différent transactions in 
regard to loans and renewals of loans obtained by it from the Na- 
tional Bank of Commerce. At least five of thèse nine transac- 
tions were renewals of former loans. Whenever a loan was se- 
cured from the National Bank of Commerce by the First National 
Bank of Kansas City, Kan., its offlcers were required to put up as 
coUateral to secure such loans an equal amount of commercial pa- 
per. The capital stock of the First National at the time thèse 
loans were obtained from the National Bank of Commerce was 
$100,000. The bankiner house of the First National Bank of Kan- 
sas City, Kan., is distant about two miles from the banking house 
of the National Bank of Commerce in Kansas City, Mo. When the 
loan of $100,000 was obtained from the National Bank of Com- 
merce it was obtained by D. R. Emmons, as président of the First 
National of Kansas City, and William Albright, as cashier, and it 
was necessary and urgent that the loan be obtained at once; that 
said loan was obtained without authority from the board of direct- 
ors, but was afterwards ratifled by the board of directors of the 
First National Bank by resolution. D. E. Emmons was the vice 
président for a portion of the year 1889, and president for the re- 
maining portion of 1889, and during the year 1890, and up to Feb- 
ruary, 1891. WiUiam Albright was the cashier during 1889 and 
1890 and up to February, 1891. I. D. Wilson and Benjamin Schnierle 
were president and cashier, respectively, from February, 1891, until 
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July 16, 1891, wken the First National of Kansas City, Kan., closed 
its doors and passed into the hands of the comptroller of the cur- 
rency. D. E. Emmons was indebted in a large sum as an indi- 
vidual to the National Bank of Commerce of Kansas City, Mo., and 
had prior to Febriiary, 1891, deposited as collatéral with said Na- 
tional Bank of Commerce of Kansas City, Mo., |20,000 worth of his 
stock in the First National Bank of Kansas City, Kan. At the 
time he ceased to be président, in Febrnary, 1891, or a short time 
prior thereto, this $20,000 of stock was sold and transferred to I. 
D. Wilson. Eli H. Chandler, the manager of the English & Ameri- 
can Mortgage Company, Limited, had no interest whatever, either 
as stflcldiolder or officer, or in any other manner, in the First Na- 
tional Bank of Kansas City, Kan., and had no connection with it 

For convenience I will flrst dispose of the second cause of action. 
I think the défendant has established by a clear prépondérance of 
the évidence that this note was given to the Bank of Commerce 
for the Personal indebtedness of the English & American Mortgage 
Company and D. E. Emmons. The testimony shows that the mort- 
gage company was indebted to the Bank of Commerce in the sum 
of $5,000, and that Emmons was also indebted to the Bank of Com- 
merce in the sum of |5,000; that this indebtedness of Emmons and 
the mortgage company was, at the request of the Bank of Com- 
merce, included originally in one note for |10,000 ; that subsequently 
there was paid at one time -f 1,500 ; at another time |1,000 ; that one 
renewal was taken for |8,500 and another for |7,500, which is the 
note described in the second cause of action, This being an indebt- 
edness with which the First National Bank had nothing whatever 
to do, and no interest in, it is clear that the plaintiiï is not entitled 
to recover upon the second cause of action. 

As to the flrst cause of action, I think the testimony shows beyond 
nll question that the note, therein described, represents the two 
drafts of £5,000 and £3,000 respectively, and that the slight différence 
between the note and the aggregate of the two drafts must be due 
to the fact that it was for unpaid interest, and included in the note. 
It is contended by the plaintifE that the National Bank of Com- 
merce rediscounted thèse drafts for the First National Bank, and 
placed the money to the crédit of that bank ; in other words, that it 
loaned money to the First National Bank to discount the drafts, 
and that the Bank of Commerce then rediscounted them, and for- 
warded them for collection- The défendant contends — First. That 
Albright had no authority to place the indorsement of the First Na- 
tional Bank upon thèse drafts, or either of them, and that Emmons, 
the président, had no authority whatever to place the indorsement 
of the First National Bank upon the flrst note, which was given aft- 
er the drafts were protested, or any note representing thèse drafts. 
Second. That the indorsement, at most, was a loaning of the bank's 
«redit, or, in other words, an accommodation indorsement, which the 
bank had no power to make. There is no doubt but what the law 
is that a national bank cannot loan its crédit or become an accommo- 
dation indorser. On that question the décisions are uniform. It 
is also trùe that the président of a bank has no x>ower inhérent in 
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kis office to bind the bank by tlie exécution of a note in its name, 
yet the power to do so may be conferred upon him by the board of 
directors, eitlier expressly, by resolution to that effect, by subséquent 
ratification, or by acquiescence in transactions of a similar nature, 
and of whicli the directors haye knowledge. In other words, I think 
it must be held tliat banks are liable for the acts of their offlcers, es- 
pecially executive oflicers and gênerai agents, within the gênerai 
scope and apparent sphère of their duties; but that they are not 
liable for the acts of their offlcers done without spécial authority, in 
cases which are not within the gênerai scope and sphère of their 
duties as such ofl8cers. The responsibility of a bank (in the absence 
of express authority to do a particular a et) is limited to the 
acts of its olHcers and agents, performed in the discharge of their 
ordinary duties in the usual course of business and within the 
sphère and scope of such duties. Acts within the ordinary 
sphère and scope of their business are presumed to be by authority, 
and within the knowledge of the directors. That there was no ex- 
press authority given by the board of directors, by resolution or other- 
wise, either to Albright, the cashier, or to Emmons, the président, 
to indorse the drafts and notes is conceded. Neither was there any 
formai ratification of their action by the directors or oflftcers of the 
bank. Indeed, none of them had any knowledge whatever of the 
transactions except Emmons and Albright. This brings us to the 
inquiry, did the bank retain and enjoy the proceeds of thèse transac- 
tions, and thereby become liable, by reiison of its indorsement ap- 
])earing upon thèse papers? The testimony shows that Emmons 
and Cliandler, chairman and manager, respectively, of the English 
& American Mortgage Company, first applied to the Bank of Com- 
mei'ce, the plaintilf, to discount or cash the £5,000 draft, which the 
bank at flrst declined to do, but subsequently did after the indorse- 
ment of the First National Bank had been obtained. As to the ar- 
rangement made between Dr. Woods, the président of the Bank of 
Commerce, and Emmons and Chandler, representatiyes of the mort- 
gage Company, at the time of the application to cash the first draft, 
the testimony is confiicting. Dr. Woods' testimony is to the effect 
that he declined to discount the drafts for the mortgage company, 
butstatedthathewoulddo so for the First National Bank, for the rea- 
son that that bank was a customer of the Bank of Commerce; while 
both Emmons and Chandler swear positively that Dr. Woods stated 
that he wonld discotmt the draft if they would procure the indorse- 
ment of the First National Bank. They further testify that there- 
upon they retumed to Kansas City, Kan.; that Emmons took the 
draft, handed it to Albright, the cashier, and requested him to place 
the indorsement of the bank upon it, which he did; that thereupon 
Emmons gave the draft to Chandler, who retumed to Kansas City, 
Mo., and delivered it to the Bank of Commerce. As to the conver- 
sation which took place between Chandler and the offlcers of the 
Bank of Commerce when he returned the draft the testimony is also 
confiicting, he stating that the ofiicer of the bank with whom he did 
the business (which was either Mr. White or Switzgable) asked him 
if he wanted the money, and that he stated to them that he did not, but 
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that the money sliould be placed to the crédit of the First National 
Bank for the account of the mortgage company, which was done; 
but Mr. White and Mr. Switzgable deny that they asked Mr. Chand- 
1er if he wanted the monej', and state that they placed the nioney to 
the crédit of the First National Bank without inquiry. Be this a.s it 
may, the fact is, as shovvn by the record, that the money was placed 
to the crédit of the First National Bank for account of tlie p]ng- 
lish & American Mortgage Company. Mr. Albright's testimony 
tends to corroborate the testimony of Émmons and Chandler that the 
only tliing required by the Bank of Commerce was the indorseiiient 
of the First National Bank. He states that when the draf ts were pre- 
sented to hini with the request that he place the indorsenient of the 
bank upon theni he asked the person presenting the drafts, ""\Miere 
are you going to get the money?" and that he replied that he coidd 
get it at the National Bank of Commerce, provided he could get the 
indorsenient of the First National Bank of Kansas (^ity, Kan., on 
them, and that he, >\lbright, then indorsed them. In his cross-exam- 
ination he says: 

"I am not iiositive abniit the second draft, — that Is, relerring to the draft 
for £5,000 as being the tirst draft. Those drafts, and especially the flrst one, 
wei'e hrought hi, and I Mas askod to sign It, upon the statemont that the 
National Bank of Commerce would take them if the First National would 
indorse them." 

It is shown by the record beyond ail question that the First Na- 
tional Bank never received any beneflt whatever by way of discount 
or otherwise out of the transaction in relation to thèse drafts, or 
eitlier of them. While counsel for the plaintiff, in his brief, refers 
constantly to the discount by the Bank of 0)inmerce as a rediscount, 
yet there is not a scintilla of évidence tending to show any rediscount. 
On the other hand, the évidence shows that the only discount upon 
thèse drafts was the discount made by the Bank of Commerce after 
ihe drafts had been returned to it by Emmons and Chandler with the 
indorsement of the First National Bank upon them, and that they 
placed the full amount, less the discount charged by them, to the créd- 
it of the First National Bank for account of the English & >\meri- 
can Mortgage Company, and that it was ail checked out by that com- 
pany within a very few days after being so credited. To strengthen 
the position of Dr. Woods tliat he did not ask Emmons and C'handler 
to get the indorsement of the First National Bank, but, on the con- 
trary, said that he stated that he wotild give the accommodation to 
the First National Bank, his counsel asked him the foUowing ques- 
tions: 

"Question. You were in btisiness hefore you were connccted with the 
National Bank of Commerce? Answer. Yes, sir. Q. You knew whether a 
national bank was authorized to loan its crédit to any one else? A. I liad 
a taste of it once in a lawsuit, and 1 know they can't do it." 

Dr. Woods' answer is very skillful, but his knowledge of the law, 
as it seems to me, does not tend to strengthen his testimony. His 
answer is that he once had a taste of it in a lawsuit, and he knew 
they could not do it, but he whoUy fails to state whether the law- 
stiit to which he refers occurred before or af (:er tlie time thèse drafts 
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were given; and the effect of tJie last part of his answer is that at tlie 
time he was testifylng he knew they could not do it. He does not 
say wkat knowledge he had upon the question when theae drafts were 
drawn in 1889. The eTidence shows also that Dr. Woods was quite 
familiar with the business of the Fii-st National Bank and of Mr. Em- 
mons, its président, and he must hâve known that the business in 
relation to thèse drafts was not conducted in the usual course be- 
tween his bank and the First National. The record shows that pri- 
er to that time there had been nine transactions or loans made to 
the First National Bank by the Bank of Commerce, flve of which 
were renewals ; that in every instance when the Bank of Commerce 
loaned money to the First National Bank it required collatéral to 
the amount of the loan. Nothing of that sort was required at the 
time thèse drafts were cashed. The indorsement of the First 
National Bank was procured at his suggestion. The First National 
Bank never received any beneflt from discounts or otherwise on thèse 
drafts. The renewal drafts and the notes were not placed upon 
the books of the First National Bank. When the drafts were 
protested the First National Bank was not notifled of the protest, 
but, on the contrary, the mortgage company only received notice 
of their dishonor. The notes were ail indorsed in the office of the 
Bank of Commerce by Emmons, président, and away from the place 
of business of the First National, and no mention of them was mado 
upon its books. Tlie directors of the bank did not know of their 
existence, and could not hâve ascertained their existence from an 
examination of the books or accounts of the bank. Such a transac- 
tion, it seems to me, cannot be said to be in the usual course of busi- 
ness, or within the implied powers of the ])resident of a bank. My 
attention is especially called to the case of People's Bank v. National 
Bank, 101 U. S. 181. That was a case upon a guaranty. The 
papers passed through the bank in tlie regular course of business. 
The bank received the beneût of the transaction, and the officer of 
the bank was acting strictly within the scope of his authority as 
an offlcer of the bank. The facts in that case are différent from 
the facts in the case at bar, and the décision, in my judgment, does 
not aid the plaintiff. 

'The Exchange Bank of Kansas City, Kan., was Consolidated with 
the First National Bank of Kansas City, Kan., in February, 1891. I 
allude to this fact for one puipose only. The e'^ddence shows that 
Dr. Woods took an active part in bringing about this consolidation; 
and Mr. Wilson states that Dr. Woods said to him prior to the con- 
solidation that the First National owed the Bank of Commerce 
115,000, and that the Exchange lîank, with which Mr. Wilson was 
connected, owed its correspondent |15,000, and that that would put 
the banks upon an equal footing, so far as indebtedness was con- 
cerned. Dr. Woods most emphatically dénies that he ever made 
suf'h a statement, but admits that he did not inform Mr. Wilson of 
this indebtedness of the First National on thèse notes arising through 
this draft transaction, for the reason, as he states: "I wasn't making 
Mr. Wilson's side of the trade at ail. I am free to say that T thought 
the consolidation would strengthen the bank, and possibly protect 
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-oup debt." Mr. Emmons testifies that at the time of the consolida- 
tion Dr. Woods requested him not to mention this indebtedness to 
Mr. WUson. This statement is also denied by Dr. Woods, but the 
fact remains that hère was a note of ^38,000, tlie existence of which 
waa not shown by tlie books of the First National Bank, or known 
to any of its directors. It was only known to the oflicers of the 
Bank of Commerce and Emmons. And the question now is, can 
the plaintiff, under aU the circiunstances of this case, compel the 
stockholders of this bank to go down in their pockets and raise the 
funds necessary to liquidate this indebtedness, for which the bank 
never received one cent of beneiit? My own view is that it cannot. 
The transaction, so far as the First National Bank is concerned, 
was a loaning of its crédit, and the indorsement an accommodation 
indorsement, which it had no right to give. In indorsing the 
name of the bank on the draits Albright exceeded hia authority 
as cashier, and in indorsing the name of the bank upon thèse notes 
Emmons, as président of the bank, was not acting within the gênerai 
scope and sphère of his duties as président of the bank; that he had 
no authority, either express or implied, to make the indorsement, 
and the bank is not liable. 

As to the third and fourth causes of action, plaintiff is entitled 
to recover the amount claimed, less the amount which it has col- 
lected upon the collatéral held by it, after deducting the costs of 
collection. 

A judgment will be entered in favor of the défendant upon the 
first and second causes of action, and in favor of the plaintiff 
upon the third and fourth causes of action, subject to the crédit 
above mentioned. Each side will be allowed 60 days to prépare and 
présent a bill of exceptions for allowance. 



TJNrTED STATES v. DELANT. 

(Circuit Court, D. South CaroUna. April 11, 1893.) 

PosT Office — Stealing and Secreting Letters. 

Rev. St § 5467; defiiiGS and punislies two crimes against the United 
States: (1) Secreting, embezzling, and destroying letters cont-ainhig any- 
thing of value; (2) stealing the contents of letters of the snme chanicter. 
U. S. V. Lâcher, 10 Sup. Ct Rep. G'J5, 134 U. S. 624, foUowed. U. S. v. 
Gi-uver, 35 Fed. Rep. 59, distlnguiahed. 

At Law. Indictment against St. Cyprîan Delany for offenses 
against Ihe postal laws. A verdict of guilty was rendered. Ileard 
on motion in arrest of judgment Denied. 

S. J. Lee, for the motion. 

B. A. Hagood and E. F. Cîochran, Asst TJ. S. Attys., opposed. 

SIMONTON, District Judge. The défendant, a letter carrier in 
the service of the United States, was charged with violating sec- 
tion 5467, Rev. St. U. S., and was fotind guilty on 11 counts of the 
indictment under this section, charging him with secreting, em- 
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bezzling, and destroying tlie contexits of certain letters which liad 
corne into his hands as such lettôr carrier, containing matter of 
value. He was also convicted, under section 3892, Eev. St. U. S., for 
unlawfuUy retaining, delaying, and opening a letter not containing 
an article oî value. He nowmoves in arrest of judgment on the H 
counts above mentioned, because section 5467, Èev. St., by a casus 
omissus, bas f ailed to provide a punishment for embezzling, secret- 
ing, and destroying a letter, and only punishes the felonious steal- 
ing of a letter with valuable contents. 

This question was at one time disputed in tbe circuit and district 
courts of the l/nited States. See U. S. v. Long, 10 Fed. Kep. 879; 
U. S. V. Atkinson, 34 Fed. Eep. 316; U. S. v. Falkenhainer, 21 Fed. 
Eep. 624; U. S. v. Wight, 38 Fed. Eep. 106. This section of the 
Eevised Statutes was discussed in this court in U. S. v. Graver, 35 
Fed. Eep. 59, but in that case the indictment had omitted to charge 
that the défendant did steal or take the contents of the letter in- 
trusted to him, and for that reason the motion in arrest of judgment 
was granted. Ail doubt, however, has been set at rest by the 
décision of the suprême court of the United States in U. S. v. 
Lâcher, 134 U. S. 624, 10 Sup. Ct. Eep. 625, in which this précise 
question was niade and discussed; and the court held that this 
section 5467 créâtes and punishes two classes of offenses, — one re- 
lating to the embezzlement of letters, and the otlier to the steal- 
ing of their contents, — and shows the différence between the of- 
fenses created and punished by sections 3891 and 5467. The flrst 
section créâtes and punishes the oiïense of unlawfully detaining, de- 
laying, or opening a letter, and of secreting, embezzling, and de- 
stroying a letter, although it does not contain anything of value. 
The latter section (5467) créâtes and punishes the crime when such 
action relates to a letter containing an article of value, and the 
punishment is provided accordingly. 

The motion in arrest of judgment is denied. 



In re SMITH, Surveyor of Customs. 

(Circuit Court, S. D. Oliio, W. D. April 14, 1893.) 

No. 4.488. 

Customs Duties— Bar Bottles— Evidence. 

Hollow, translucent vessels, moldod f rom glass, and etched witli fluorio 
acid, representlng feuiale figures, tJie head scparable from tlie body, aud 
flttlng closely on a narrow nooii, so as to form a stopper, of the cai>acity 
of 1^/2 and 1S% tluld ounoes, re>5peetivelv, and used as bar bottles. are 
dutiable as "bottl(>s," under Act Cong. Oct. 1, 1890, (Supp. Rev. St. TJ. S. 
[2d Ed.] p. 817,) par. 103, and not as "pressed glassware," un<Ier paragrapli 
105; nor are tliey dutlabie under paragraph 106, wliich does not inolude 
"etched" glassware in its euumeratlon of ornamental glassware. 

At Law. Appeal by the surveyor of customs from décision of the 
board of gênerai appraisers. AflSrmed. 

John W. Herron, for appellant. 
Wright & Wright, for appellee. 
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SAGE, District Judge. ïiiis case is before th.e court upon the 
application o£ tlie surveyor and acting collector of customs, Cincin- 
nati, OMo, for a review of tlie décision of tlie board of gênerai ap- 
praisers, rendered the 22d of October, 1891, in the matter of the pro- 
test of Mihalo^atcii, Fletcher & Co. against the décision of the sur- 
veyor of customs at Cincinnati, Oliio, as to the rate and amount of 
duties chargeable on certain fancy ûint glass bottles imported per 
Lady Palmer, July 7, 1891. 

The merchandise in question was classifled as "flint-glass ware," 
under paragraph 105, Act October 1, 1890, (2d Ed., Supp. Rev. St. U. 
S. p. 817,) and duty was assessed upon it at 60 per cent, ad valorem. 
It appears from the opinion of the gênerai appraisers that the 
claim of the importers was that the articles were bottles, subject to 
duty under the provisions of paragraph 103. The gênerai apprais- 
ers, upon an examination of samples of the articles, found that they 
were hoUow vessels molded from flint glass, translucent, and of two 
designs, — one, of the capacity of less than one pint, and more than 
one quarter of one pint, representing a scantily-attired female, 
standing erect, the head separable from the body, and fitting closely 
on a narrow neck attached thereto, thus forming a cover or stopper 
therefor; the otlier, of the capacity of more than one pint, repre- 
senting a woman clothed, and in a sitting positioh. This article 
was accompanied by a small bamboo rocking chair, in wliich the fig- 
ure was to be placed. The rocking chair Avas separately invoiced 
and rated for duty. The head of this figure also fornied a stopper 
therefor. The ai)praisers, upon an inspection of thèse articles, de- 
cided that they were designed for holding liquids, and that they 
were flint-glass bottles of the capacity of 7| and 18^ fluid ounces, 
respectively, dutiable under the appropriate provisions of paragraph 
103. They therefore sustained the protest. The surveyor of cus- 
toms prays for the reversai of the décision of the board of gênerai 
appraisers, and that the assessment of 60 per cent, ad valorem, un- 
der paragraph 105, be aflirmed. 

No testimony was presented, either to the surveyor of customs at 
Cincinnati, or to the gênerai appraisers. TJi)on the hearing before 
this court, witnesses were, by consent, examined; and the United 
States appraiser at Cincinnati, who was for many years btrfore en- 
tering upon the duties of his office a wholesale druggist, testifles that 
th(; commercial désignation of the articles in question is glassware, 
or bar ornaments, and that they wen; not, as a matter of fact, used 
for holding liquor. Tlpon an inspection of tlie articles it appears 
that the neck of the body of eacli, upon which the head may be flt- 
ted, is a hollow cylinder, in which a corlt may be inserted as a stop- 
per, and that it does not differ in shape from the neck of a bottle. 
A dealer in glassware and bottles, of 30 years' exx)erieiiee, testifled 
that he h ad dealt in bottles of similar character, and tliat they were 
called "bar bottles;" that he had seen them fllled with liquor, but 
that they were not suitable for carrying about. A druggist of 56 
years' expérience testilled that lie did not know the trade désigna- 
tion, but that in his opinion they were not bottles. A wholesale 
dealer in glassware testifled that he had always regarded articles 
such as those in question as bar ornaments, not as bottles. Thèse were 
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tb.e witnesses examined on behalf of the surveypr. Mihaloyitch, of 
the fina of Mihalovitch., Fletcher & Co., testified that lie kad been a 
dealer in liquors about 20 years; that tke order in this. casewas for 
bottles, from Germany; that the commercial désignation of the ar- 
ticles in question was "fancy bottles;" and that his flrm had been 
in the habit of filling and shipping them from Cincinnati ail over the 
United States. Another wholesale dealer testified that they were 
known to the trade as "fancy bottles," and had long been known as 
such; and that among his earliest recollections was that of seeing 
one representing Napoléon Bonaparte. The testimony, so far as 
it is an expression of the opinion of the witnesses whether the ar- 
ticles are bottles or ornaments, is hardly compétent. It is compé- 
tent to prove what is the commercial désignation, known to the 
trade, of the merchandise in question. But that is quite différent 
from the expression of an opinion by a witness that the article falls 
within or without the class claimed, because that is a question for 
the jury or for the court. Greenleaf y. Goodrich. 101 U. S. 278; 
Wills V. Eussell, 100 U. S. 621; Eecknagel v. Murphy, 102 U. S. 197. 
The weight of the testimony of thèse witnesses is in favor of the 
conclusion reached by the gênerai appraisers. 

The application for review makes the claim that a duty of 60 per 
centum ad valorem should be assessed under the foUowing provi- 
sions of paragraph 105 : "Flint and lime pressed glassware, not eut, 
engraved, painted, etched, decorated, colored, printed, stained, sil- 
vered, or gilded." But thèse articles are not pressed glassware; 
they are molded, which brings them within an express provision of 
paragraph 103. The claim was made upon the hearing that, if they 
did not come within the provisions of paragraph 105, they did fall 
within the provisions of paragraph 106, which includes "ail articles 
of glass, eut, engraved, painted, colored, printed, stained, decorated, 
iSilvered, or gilded, not including plate glass silvered or looking-glass 
plates." But it appears from the testimony of the United States 
appraiser as well as for an inspection of the articles, that they are 
etched, — the appraiser testiâes, — by the use of fluoric acid. They 
■are therefore expressly exeluded from the opération of paragraph 
106, which does not mention etched glass. The application, whether 
ît be considered upon the testimony, or upon the construction of the 
paragraphs referred to, must be denied, and the entry will be ac- 
cordingly. 



EDISON ELECTRIC LIGHT CO. et al. v. EQUITABLE LIFE ASSUR. 
SOC. OF UNITED STATES. 

(Circuit Court, S. D. New York. May 8, 189.S.) 

1. Patents— Action for Infringbmbnt— Pleading. 

In a suit In equity for infringement of a patent the défense of lâches 
may be presented by a plea. 

2. Samb— Lâches. 

A patentée cannot maintaln an action for infringement against a mère 
user who, In common with the publie generally, has used the patented 
device openly for a perlod of 11 years, wltli the full knowledge of the 
patentée, and without objection by hlm. 
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In Equity. Bill by the Edison Electric Light Company and oth- 
ers against tlie Equitable Life Assurance Society of the United 
States. Défendant flled a plea alleging lackes and acquiescence in 
défendant'» alleged infringement for 11 years. Plea sustained. 

Eugène H. Lewis, for complainants. 
Léonard E. Curtis, for défendant. 

COXE, District Judge. The défendant asks by the plea to hare the 
bill dismissed on the ground of lâches. No authority for this prac- 
tice in an infringement suit is cited by counsel. There is no doubt, 
however, that the défense of the statute of limitations may be pre- 
sented by plea. 2 Daniell, Oh. l'I. & Pr. 728; Story, Eq. PI. § 757. 
It bas also been held that a party, who for 40 years had been in 
peaceable possession of preniises sought to be recovered, could pré- 
sent the question of lâches by a plea. Blewitt v. Thomas, 2 Ves. 
Jr. 669. So in an action for rent, the défense of 26 years' nndis- 
turbed possession was interposed by plea and sustained. Bnldwin 
V. Peach, 1 Younge & C. 453; Story, Eq. PI. § 814; Coop. Eq. PL 
288. In Lansdale v. Smith, lOG U. S. 391, 1 Sup. Ct. Kep. 350, it 
was held that the défense of lâches niight be asserted by a de- 
murrer although it could also be presented by plea or answer. On 
the other hand, the trend of modem décisions is against trying 
causes piecemeal and in favor of relegating défenses which go to 
the merits to the domain of the answer. Rhode Island v. iSIassa- 
chusetts, 14 Pet. 210, 257; Sharp v. Eeissner, 9 Fed. Rep. 445; Korn 
r. Wiebusch, 33 Fed. Rep. 50; Bailey v. Le Roy, 2 Edw. Cli. 514. 
In Walker on Patents the author, at section 597, says: 

"A plea is not appropi-iate for sucli a défense, [laclies,] becaiise, if tlic bilV 
sliows delay and Is sllent about excuses tliorefor, tlio metliod of a pleii wonld. 
be to state that ttiere is no such excuse, and because, by taking issue on sucl) 
plea, and proving an excuse, the complainant could eut off ail other défenses, 
and win the cause." 

It will be observed that the learned author does not pronounce 
the plea an improper pleading, but only inappropriate and unwise. 
Although no exact précèdent has been found the court is entirely 
clear, after an extended examination of analogous cases, that this 
plea was properly filed. 

By setting it down for argument the complainants hâve admitted 
the facts therein alleged to be true. Briefly stated thèse facts are 
that third parties haA'e openly infringed the patents for 11 years 
with the knowledge of the complainants and their predecessors ; 
that the défendant is not a maker and seller, but only a user of the 
alleged infringing articles, and has, as the complainants well knew, 
been using such articles openly and notoriously for the last 11 years 
as a part of the apparatus for lighting its building in New York 
city; that although continuously within the jurisdiction of this 
court and abundantly able to respond in damages the complainants 
hâve never given any notice to the défendant or asserted any claim 
under either of the letters patent mentioned in the bill. The ques- 
tion, then,is this: Can a patentée maintain an equity action of in- 
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Mngement against a mère user who bas used the patented structure 
openly for a period of 11 years with the full knowledge of the paten- 
tée and without objection from him? It is thought that this ques- 
tion must be answered in the négative. Hammond v. Hopldns, 143 
U. S. 224, 12 Sup. et. Eep. 418; Galliher v. CadweU, 145 U. S. 368, 
12 Sup. et. Eep. 873; Poster v. Eailroad eo., 146 U. S. 88, 13 Sup. 
et. Eep. 28; Lansdale v. Smith, 106 U. S. 391, 1 Sup. et. Eep. 
350; 3 Eob. Pat. § 1194; Coats v. Merrick Thread Co., 13 Sup. Ct. 
Eep. 966; and cases cited in Kittle v. Hall, 29 Fed. Eep. 508. 
The bill allèges that the défendant bas been infringing "ever sinec 
the 27th day of December, A. D. 1881." In Brush Electric Co. 
V. Bail Electric Light eo., 43 Fed. Eep. 899, this court had a 
similar allégation under considération, and, by implication, decided 
that a bill which alleged a continuons infringement for 10 years 
without excuse, was bad on demurrer. The bill in that case was 
saved, however, because the word "since" was construed to niean 
not "ever since," but "subsequently to" the date of the patent. 

The case at bar diflers in many respects from the cases cited in 
support of the bill chiefly because it is afflrmatively established by 
the allégations of the plea that the patents were plundered openly 
and continuously by the public without complaint by the owners 
of the patent, and that the defendant's alleged infringement was 
well known to them during 11 years and was acquiesced in without 
even a notice to desist. The fact, too, that the défendant is only a 
user would seem to dispose of the doctrine applicable to a mul- 
tiplicity of suits as well as other grounds of équitable cognizance. 
It must be conceded within ail the authorities that, upon the admit- 
ted facts hère, an accounting and a preliminary injunction are 
ont of the question, and it is difflcult to imagine upon what the- 
ory a x>ermanent injunction can issue. The theory of the rnle is 
that as the défendant bas used thèse flxtures for 11 years with the 
permission of the complainants they cannot now complain of their 
lise. If the défendant were malving and sellinig new flxtures and thus 
interfering with the complainants' business the rule might be différ- 
ent, but it would seem that the rights of the parties are flxed and 
determined as to the structures which the défendant bas used so 
long with the complainants' implied consent. In other words, the 
complainants can only be injured to the extent of their license fee, 
and the right to recover this has been lost by their own négligence. 
The doctrine of McLean v. Fleming, 96 U. S. 245, and Menendez v. 
Holt, 128 U. S. 514, 523, 9 Sup. et. Eep. 143, is invoked by the com- 
plainants. Although both thèse cases relate to trade-marks no 
reason is perceived why the principle there enunciated should not 
be applicable to patent causes, but it is thought that it is not 
applicable to the facts in hand for reasons already given. 

It was stated at the argument that there was ample excuse 
for the delay in bringing the action, and that one object in set- 
ting the plea down for argument was to bave a précèdent established 
by a détermination of the question whether a complainant should be 
required to allège bis excuses for delay in the bill or reply to the al- 
légations of the answer setting up the défense of lâches. The court 
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is of the opinion that, even if tlie complainants are right upon tke 
proposition that the bill in its présent form can be sustained for a 
portion of tlie relief prayed for, it is much wiser and saf er to amend 
the bill by setting up ail the facts upon which they rely. ^Tiere 
the delay appears upon the face of the bill the excuse should appear 
also. In Badger v. Badger, 2 Wall. 87, the court says that the com- 
plainaut in a suit in equity "should set forth in his bill spf'ciflcally 
what were the im})ediments to an earlier prosecution of his claim; 
how he came to be so long ignorant of his rights, and the means 
used by the respondent fraudulently to keep him in ignorance; and 
how and when he flrst came to a knowledge of the matters alleged 
in his bill; otherwise the chancelier may justly refuse to consider 
his case, on his own showing, without inquiry whether there is a 
demurrer or formai plea of the statute of limitations contained in 
the answer." 

It is thought, therefore, that the plea must be allowed, but with 
leave to the complainants to amend their biU within 20 days. 



SMITH V. STEWART et al. 

(Circuit Court, B. D. Pennsylvanla. April 24, 1893.) 

No. 11. 

1. Design Patents — Noyet.ty and Intention — New Appeahance. 

The Invention and novelty required In tlie case of design patents is very 
small and of low order, and dlffc'ers from the novelty and invention re- 
quired. for mechanieal patents. AU that the statute requires in the case 
of designs Is the production of a new and pleasing design which may add 
value to the object for which it was intended. 

2. Samb — Masonic Design ï'ob Decoratino Rugs. 

Design patent No. 18,703, granted October 23, 1888, to William T. Smith, 
for a masonic design for decorating rugs, consisting of the sélection of 
certain masonic symbols, and the grouping thereof in an orderly and taste- 
ful manner, so as to form Avliat many would consider an attractive panel, 
large enough to cover the face of the rug, involves novelty and invention, 
and Is valid. 

8. Same — Inventob — Conception of Idba — Adjustment of Détails bt 
Dkaughtsman. 

An allégation that a design was invented by the patentoe's draughts- 
maii, and not by the patentée, is not sustained whcrc It appears that the 
patentée conceived the idea and manner of carrying it ont, although the 
draughtsman applled the idea and made the drawing. 

4 Same — Infringement — Rugs. 

Design patent No. 18,703, for a design for decorating rugs consisting of 
a panel, on which certain masonic symbols are arranged, with a border of 
oalv leaves, is infiinged by the manufacture of rugs which follow the 
patented design literally, exeept the border, the distlngulshing and dominat- 
ing f eature of the patented design being the panel. 

5. Same — Infringement— Amodnt Recovbrable. 

In a suit for infringlng a design patent for rugs, it appeared that the 
défendants had copied the plaintiff's design; that the rugs manufactured 
by the plaintiff were marked as the statute requires; and that from the 
one copied the maris had been removed. One of the défendants testified 
that he was not aware of the patent, and that he inqulred of the designer 
of the copy about it, and was told that there was no patent. At that 
time the patent had not Issued, but had been applled for. The défendants 
V. 65F.no. 4 — 31 



482 FEDERAL EEPORTEE, Vol. 55. 

' knew that the design was tûe complainant's, and that hé alone was uslng 
It. They also knew that the designer of the copy could not obtain rugs 
f rom the complainant' Séld, piaX it was the duty of the défendants, 

, before manufacturlng, to inquire of the complainant as to the existence 
ôf the patent, and that complainant was entitled to judgment for $250, 
nnder the act of congress of February 4, 1887, entltling the owner of a 
design patent to recover thàt sum. 

In Equity. Bill by William T. Smitli against John Stewart and 
others for the infringement of design patent No. 18,703, Jjecree 
for complainant. 

Joseph C. Praley, for complainant. 
Hector T. Fenton, for défendants. 

BtJTLER, District Judge. The suit is to recover damages for 
infringement of design patent No. 18,703, granted the coiupliiinnnt 
October 23, 1888. Kie défenses are, substantially, want of novelty 
and invention; f allure to uiark the rugs as required by law; and 
noninfringement. As respects the third — alleged failure to i:iaik 
— no room exists for doubt; the proofs show compliauca with the 
statute. 

If the question what constitutes noveltj', and invention, in the 
sensé of the statute hère involved, was now raised f 6r ihe first 
time, I might possibly agrée with the défendants. It bas, however, 
been raised many times heretofore; and while the décisions are 
substantially harmonious, the expressions of commissloners and 
judges regarding it are not. I hâve examined the cases, but do uot 
propose to discuss them. The application of expressions found in a 
few of them would, I think, overturn a majority of design patents 
granted, and many of those which hâve been sustained by the 
courts. It would seeni absurd to say that the designs covered by 
thèse patents, generally, exhibit the exercise of "inventive genius," 
as the term is coramonly applied to mechanical inventions. Turn- 
ing, for example, to the spoon and fork handle design in the botly- 
contested case of Gorliam Co. V. White, 14 Wall. 511, nothing more 
is found than the skillful use of common scroll work, exhibiting 
little, if anything, more than good taste; and yet the question of 
novelty and invention was not even raised; the same may be said 
of the designs involved in a majority of report ed cases. Some of Ihe 
rules applied to mechanical patents are wholly inapplicable to Ihose 
for designs. As said by the suprême court in Gorham Co. v. AVhite: 
"To speak of the invention as a combination * * * or to treat 
it as snch is to overlook its peculiarities." Such designs generally, 
if not uniformly, contain nothing new except the appearance pre- 
sented to the eye, by arrangement of previously existing material; 
such as lines, scrolls, flowers, leaves, birds, and the like. The com- 
bination, where several separate objects are employed, need not be, 
and cannot be, such as this term signifies when applied to machin- 
ery — "the parts coacting to produce a new and useful resuit" in the 
sensé there contemplated. The object sought in a design is a new 
effect upon the eye alone — a new appearance; and the several parts 
need not hâve any other connection than is necessary to accomplish 
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tMs resuit. As tlie suprême court said inthe case just cited: "It 
is the appearance simply, no matter by wUat agency caused, tliat 
Gonstitutes mainly, if not entirely, the contribution to tlie public 
which the law of design patents deems worthy of recompense. This 
appearance may be the resuit of peculiarity of configuration, of one 
élément alone, or of several conjointly; but, in whatever way pro- 
duced," it is the new appearance only which the law regards. The 
invention in a majority of patented designs is very small, and of a 
low order. Ail the statute, as commonly interpreted, requires is 
the production of a new and pleasing design, which may add value 
to the object for which it is intended. The invention consists in 
the conception and production of this, however simple it may be. 
As said in Eobinson on Patents: (page 293) "The essence of a de- 
sign résides in the idea of that configuration or ornamentation 
which constitutes the new appearance given." And again, as said 
in Untermeyer v. Freund, 37 Fed. Eep. 342: "If a design présents a 
différent impression upon the eye from anything which preceded it, if 
it proves to be pleasing and popular, if it créâtes a demand for the 
article to which it is applied, though it be simple and does not 
show a wide departure from other designs, it will be in'otected." 
See Simpson v. Davis, 20 Blatchf. 413, 12 Fed. Eep. 144. See, also, 
in this connection, Wood v. Dolby, 7 Fed. Rep. 475, where a design 
which consisted of a bird upon a twig, witli varions unconnected 
accessories, was held to be new and patentable, although bird de- 
signs, of slightly différent appearance, were found to be old. 

In the case before us the object sought was a masonic design for 
decorating rugs, by means of which tliey might be made popular 
with members and friends of that and similar orders. He there- 
fore selected certain masonic symbols, and gi-ouped them in an 
orderly and tasteful manner so as to form what many w^ould con- 
sider an attractive panel, large enough to cover the face of the rug. 
He succeeded in his object; the rug became popular, and met with 
active demand. The invention consisted in the conception of 
this design and carrying it into practical effect. 

The allégation that the invention was made by the patentee's 
draughtsman is not sustained. The patentée conceived the idea 
and the manner of carrying it out. It was not necessary that he 
should do the drawing. Sparkman v. Higgins, 1 Blatchf. 206. 

Did the défendants infringe? They copied the rug literally, ex- 
cept the border. In the printed drawings which accompany the 
patent the border is so imperfect that the pcculiar character of its 
figures cannot be ascertained. The rug copied was manufactured 
under the patent with an oak-leaf border, which the proofs show 
corresponds with the photograph of the original design deposited 
in the patent office. I do not, however, deem this important. The 
distinguishing and dominating feature of the design is the panel. 
A common observer would not discover any différence between the 
plaintiff's and défendants' rugs, granting that the borders are dis- 
similar. As said in Gorham Co. v. White, this is the test. The 
différence between the spoon and foi'k handles there involved, was 
more likely to be seen than the différence between thèse rugs, and 
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yet the défendant wias held to liave infringed. Tlie complainant 
must therefore hâve a decree. But for what? In Schofleld t. Dun- 
lop, 42 Fed. Rep. 323, this conrt said th.e provision of tlie statute 
of Febraary 4, 1887, (Stat. U. S. 1885--87, c. 105,) entitling tlieowner 
of a design patent infringed to recover $250, applies only wh.ere the 
infringement is willful^that the sum is a penalty inflicted for such 
infringement. What was thus said, however, was unnecessary to 
a décision of the case; and should therefore hâve been omitted. 
There was no évidence to repel the presuinption that the défendant 
was aware of the patent. The subject was discussed at length by 
connsel, and the court was thus led to speak of it. Whether the 
view expressed was well founded need not be considered hère. It 
appears from the report of PirM v. Smith, 42 Fed. Rep. 410, decided 
about the same time in New Yorlî, that the court there expressed 
a différent view. The question, however, was not involved there 
either; and the décisions in the two cases are harmonious. In the 
latter, as in the former, the presumption that the patented articles 
were marked, and that the respondent had therefore implied notice, 
existed. In neither was there proof that he had not. The court, 
in the New York case, says the défendant "dénies" notice; but this 
means simply that the answer dénies it; not that the proof s do. 
As before stated, this case does not call for a décision of the 
question. The défendants cannot be regarded as innocent or un- 
witting infringers. The proofs show that the rugs were marked 
as the statute requires. From the one copied the mark had been 
removed. A member of the défendant flrm testifies that he was 
unaware of the patent, and inquired of McElroy, who designed the 
copies, about it, and was told there was no patent. At that time 
the patent had not issued; but an application was pending, and it 
did issue before any of the rugs were delivered, and before a large 
part of them were made. The défendants knew, as is admitted, 
that the design was the complainant's, and that he alone was using 
it. They evidently suspected, at l'hast, that they could not properly 
use it. The conversation with McElroy indicates this. They had 
sufScient knowledge, therefore, to put them on inquiry. What Mc- 
Elroy said was insufficient to excuse them. Inquiry of Mr. Smith, or 
of others who might be expected to know, would hâve removed ail 
doubt. McElroy was not disinterested; he was unable to obtain 
the rug from Smith, as he told Stewart, and therefore sought his 
aid. IJnder the circumstances, it was the défendants' duty to make 
further inquiry. The inference is justifiable that they desired the 
employment, and chose to take the risk. The plaintiff must there- 
fore hâve a decree for the sum named. 
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CONSOLIDATED ELECTRIC STORAGE CO. et al. v. AOOUMULATOR 

CO. 

(Circuit Court of Appeals, Third Circuit April 25, 1893.) 

Patents fob Inventions — Inpbingbmbnt — Preliminart Injunction. 

In a suit lor tlie infrûigement of a patent, wliich had been upheld by 
thé circuit court of anottier circuit in a prior suit, it was shown that the 
défendant company was the successor of the défendant lu tlie prior suit, 
baving the same président, operating the same plant, and doing tbe same 
business. Before the bearing of the motion for preliminary injunction, 
défendant had completed its proofs as to the expiration of a Spanish 
patent, alleged to be for tbe same device as that sued on, claiming that 
such expiration avoided the latter. It appeared that the prior suit had 
been opened to admit tliis défense, but the court, after the hearing, 
refused to suspend the injunction. Held-, that it was within the discré- 
tion of tbe court in the présent suit to grant tbe preliminary Injunction, 
and require complainant to give bond to indemnify défendant in case the 
suit were determined in bis favor. 53 Fed. Rep. 796, affirmed. 

Appeal from the Circuit Court of tlie United States for the Dis- 
trict of New Jersey. 

This was a suit by the Accumulator Company for infringement 
of a patent, Complainant's motion for a preliminary injunction 
was granted below, (33 Fed. Eep. 796,) and défendants appeal. Af- 
flrmed. 

Wm. H. Kenyon and C. E. Mitchell, for appellants. 
Frédéric H. Betts, for appellee. 

Before ACHESON, Circuit Judge, and BUTLEE and WALES, 
District Judges. 

ACHESON, Circuit Judge. This being an appeal from an inter- 
locutory decree granting a provisional injunction, the only question 
properly before us for détermination is whether or not the légal 
discretionary power of the court below was fairly exercised under 
ail the circumstances. It would be altogether prématuré for us 
to pass upon the merits of the case, or to consider with a view to 
a définitive judgment the important and close questions involved in 
this litigation. The action of the court below complained of was 
based upon adjudications of the TJnited States circuit court for the 
southern district of New York. Judi^e Coxe, in Electrical Accumii- 
lator Co. V. JuHen Electric Co., 38 Fed. Eep. 117, 39 Fed. Eep. 490, 
after a protracted litigation, at final hearing sustained the flrst 
claim of Faure's patent, (liere in suit,) and granted an injunction. 
In a later suit for the infringement of the patent (Electrical Ac- 
cumulator Co. v. New York & H. E. Co., 40 Fed. Eep. 328) Judge 
Lacombe granted a preliminary injunction. Thereafter the Julien 
Electric Company, Avhich was a New York corporation, ceased to 
do business, and a New Jersey corporation, the présent appellant, 
(the défendant company below,) was f ormed ; and this new company 
transferred to New Jersey the plant and business of the New York 
corporation. William Bracken, wlio had been président of the 
Julien Electric Company, and was a codefendant with it in the first 
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New York suit, became tlie président of the ÎN'^ew Jersey Company, 
aûd is a défendant in the présent suit. Wliether or not légal priv- 
ity, strictly spealdng, exista between tlie enjoined New York corpo- 
ration and th.e New Jersey corporation, the court below bas found, 
and the fact seems to be, that the appellant company is substan- 
tially the old concern, with another name, acting under a new cor- 
porate organization. Mr. Brâcken's aifldavit impliedly concèdes 
that since October, 1891, the appellant company bas been doing 
that which Judge Lacombe held to be an infringement of Faure's 
patent. 

In October, 1891, the Julien Electric Company made application 
to Judge Coxe to dissolve the injunction which had been granted 
against that company, on the ground that Faure's American patent 
had terminated on June 27, 1891, by reason of the expiration at that 
date ôf a Spanish patent which had been granted to him. While 
the court opened the case to admit this new défense, the motion 
to suspend the injunction was denied by Judge Coxe. Electrical 
Accumulator Co. v. Julien Electric Co., 47 Fed. Kep. 892. 

The bill in this case was flled January 7, 1892. Two days later, 
notice of a motion for a preliminary injunction was given to the 
défendants. On January 19th there was an order to show cause. 
The hearing, howerer, did not take place until December, 1892. In 
the mean time the proofs respecting the Spanish patent had been 
completed, except the putting in of the file wrapper and its con- 
tents in Faure's American application, but the other proofs were 
incomplète. On January 20, 1893, the court made its interlocutory 
decree granting an injunction, but upon condition that the plaintifl 
give a bond for $3,000 to secure the défendants against pecuniary 
damages, if ultimately the décision of the court should be in their 
favor. The court below regarded the défendants as virtually en- 
joined by the court of the second circuit, and, without undertaking 
to express a positive judgment upon the question whether the Span- 
ish and American patents were for the same invention, was of the 
opinion that the défendants should be held under injunction in this 
jurisdiction until the rights of the parties should be determined 
at final hearing. Now, ha\ing regard to ail the circumstances, we 
are not prepared to say that this conclusion was unreasonable, or 
that the granting of an injunction pendente lite upon the terms 
prescribed was an improvidént exercise by the court of its légal dis- 
crétion. True, in \iew of the fact that the case was nearly ready 
for final hearing in December, 1892, the court might well hâve de- 
clined then to hear the motion made the previous January. But it 
is not satisfactorily shown to us that the plaintiff was responsible 
for that delay, or was guilty of any lâches; and whether the motion 
should be heard at so late a day was peculiarly a matter for the 
détermination of the judge below, who had personal knowledge of 
the causes for the delay in taking up the application. 

We ought hère to state that we deny the appellants' motion for 
leave to flle in this court, as part of the proofs, the file wrapper and 
its contents in Faure's American application. As this évidence 
was not before the court below, it ought not to be considered hère. 
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Should a like motion be made in the court below, it will doubtless 
be granted. Upon the case as now presented, and withont intend- 
ing to intimate any opinion upon questions aflfecting the final rights 
of the parties, we affirm the interlocutory decree. 



JOHNSON RAILROAD SIGNAL CO. v. UNION SWITCH & SIGNAL CD. 
(Circuit Court of Appeals, Third Circuit. April 17, 1893.) 

1. Patents fob, Inventions — Infringbment— What Constitutes Sale. 

A railroad company had acquired by ILcense from tlio patentée the rigbt 
to malce and use patented signais ou its Unes, and it contracted wltli 
défendant, a switch and signal Company, to make and erect tliem for a 
stipulated compensation, Avliicli défendant accordingly did. Held, that 
tliis was not a sale of the patented devlce by défendant, and hence it did 
uot constitute iufriugement. 52 Fed. Rep. 867, reversecl. 

3. Same— Theeat to Infringb. 

Another railroad company advertlsed for proposais to furnlsli materials 
and do certain work on its line, which included funiishing and erecting 
such patented signais. Défendant offered to do the work, and fumish 
everything required except the signais, reprosenting that thèse could be 
obtalned for about $.500 additional. The railroad company doclined this 
ofîer, and défendant then proposed to fumish thèse signais for the addi- 
tional $500; but a few days later it withdrew the proposai. UeU, that 
thls was not such a threat to infrlnge the patent as to warrant an injunc- 
tlon; for the presumptlon is that défendant intended to procure tho 
signais by lawful means. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Jersey. 

In Equity. Bill by the Union Switch & Signal Comi>any against 
the Johnson Eailroad Signal Company for infringement of a patent. 
There was a decree for complainant, (52 Fed. Kep. 807,) and défend- 
ant appeals. Eeversed. 

Edwin H. Brown, for appellant. 
J. Snowden Bell, for appellee. 

Before ACHESON, Circuit Judge, and BUTLER and WALES, 
District Judges. 

BUTLEE, District Judge. The only questions presented by the 
assignments of error, requiring considération, grow out of the 
charge of infringement, which is based on alleged sales to the 
Boston & Albany Railroad Company, and an alleged offer to sell 
to the Old Colony Railroad Company, of Massachusetts. We do 
not think eitlier allégation is sustained by the proofs. 

As respects the first, the facts are that the railroad company, 
first named, having acquired a right by license to make and use 
the signais on its Unes, contracted with the appellant to make and 
erect them for a stipulated compensation; and that the latter did 
make and erect them accordingly. This was not a violation of the 
appellee's rights. The appellee, however, claims that it was, be- 
cause the transaction, as it thinks, constituted a sale within the 
meaning and prohibition of the patent laws. A contract to make 
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and deliver specifled articles for a given sum, is held under the 
statute of frauds not to constitute a sale, but simply an agree- 
ment for materials and labor. Mixer v. Howarth, 21 Pick. 205; 
Spencer v. Oone, 1 Metc. (Mass.) 283 ; Goddard t. Binney, 115 Mass. 
450. It is unimportant hère, however, by what name the transaction 
is designated. No injury resulted to the appellee. The appellant 
did for the railroad company, at its instance, only what the latter 
had a right to do under its license. The suggestion that it could 
not employ others to make the signais for its use, but must make 
them itself at its own shops, by its own workmen, is unwarranted 
by anything found in the license, or elsewhere. As it had a right 
to make them the appellee is not interested in the place or manner 
of its exercise. Nor is there any support for the suggestion that 
the appellee is entitled to a profit on the manufacture. The right 
to such profit passed with the license, irrespective of the individual 
who might do the work. 

As regards the alleged threat, we find nothing in the proofs to 
sustain the allégation. It appears that the Old Colony Railroad 
Company advertised for proposais to furnish materials and do 
certain work on its Une, which included furnishing and erecting 
thèse signais. The appellant offered to do the work and furnish 
everything required except the signais; representing that thèse 
could be obtained for about $500 additional. The railroad com- 
pany declined the offer thus made ; and the appellant then propcsed 
to furnish the signais for the additional sum named. A day or 
two later, however, it withdrew the proposai. There is nothing in 
this to justify a belief that the appellant contemplated an in- 
fringement of the patent. The only justifiable inference from its 
offer to furnish the signais is that it intended to procure them 
from some one authorized to sell, or by other lawful means. But 
in any view of the transaction it does not show such a threat to 
infringe, when the bill was filed, as justifies an injunction. There 
is no évidence that it had the signais on hand for sale, or contem- 
plated having them. 

The decree must, therefore, be reversed, with directions to dis- 
miss the bill. 



NATIONAL FOLDING BOX & PAPER 00. T. AMERICAN PAPER PAIL 

& BOX 00. et al. 

(Circuit Court, S. D. New York. May 3, 1893.) 

1. Patents for Inventions— Infrtngbment — Paper Boxes. 

ïhe second elalm of letters patent No. 171,806, issued January 4, 1870, 
to Reuben Ritter, for an imprcvement in paper boxes, describes a box con- 
sisting of a single sheet of paper, and retaining Its sbape by the interlock- 
ing of flaps projeeting from the sldes into slots at the ends. The slots 
are perpendlcular to the bottom of the box, and made longer than the 
wldth of the flaps, so that, when adjusted, the stralght edge of the flap 
engages with the straight edge of the slot, and does not merely hook into 
the corner of it. In defendant's box, while the projections of the flaps 
are subatantinlly the same as those of the patent, the slots are at an angle 
with the vertical corner of the box, instead of parallel with it, but tho 
straight edge of the projection is also altered, so that Its locking edge and 
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the locking edge of the slot are parallel wlth eacli other. A transverse slot 
Is added at tlie upper extremlty of the locking slot, but the projection and 
the slot engage straight edge to straight edge. Udd, that there is an in- 
fringement, notwithstandlng the apparent différences. 51 Fed. Kep. 229, 
2 C. C. A. 165, foUowed. 

2. SaMB — ASSIGNMENT BY ConPOBATION — VA-LIDITY. 

An asslgnment of a patent, signed with the name of a certain corporation 
"by O. M. Hamilton, Treasurer," sealed wth the corporate seal, and duly 
recorded in the patent office, is prima fade valid, and does not leave on 
one clalmlng therennder the burden of showlng that the act of the treas- 
urer was authorized by the directors. 

In Equity. Suit by the National Folding Box & Paper Company 
against the American Paper Pall & Box Company and Isador Tahl 
for infringement of a patent. A preliminary injunction was granted, 
(48 Fed. Eep. 913,) and the order allowing the same was affirmed 
by the circuit court of appeals. 51 Fed. Kep. 230, 2 C. 0. A. 165. 
The cause is now on final hearing. Decree for complainant. 

Walter D. Edmonds, for complainant. 

Michael H. Cardozo and E. Bach McMaster, for défendants. 

COXE, District Judge. This is an equity action for infringement> 
founded upon the second claim of letters patent No. 171,866, 
granted to Reuben Eitter, January 4, 187(5, for an improvement in 
paper boxes. The patent expired pendente lite. The défenses 
are lack of novelty and invention, noniufringement, and defective 
title. The patent has been before the courts several times, and 
every question relating to the merits has been adjudicated by this 
court. Box Co. v. Nugent, 41 Fed. Eep. 139; American Paper 
l'ail & Box Co. T. National Folding Box & Paper Co., (the case at 
bar on preliminary injunction,) 48 Fed. Eep. 913, affirmed, 51 Fed. 
Eep. 229, 2 C. C. A. 165. The court is unable to ûnd anything in 
the record to break the controUing force of thèse décisions. The 
records are substantially the same ; no new testimony of importance 
Las been introduced and no new défenses hâve been interposed. The 
effort to prove that the original suit was coUusive has signally failed. 
The fact that the défendants in that suit, after being defeated, 
settled their controversy with the then owner of the patent, falls 
very far short of establishing the proposition that they were in 
cahoot with the complainant to hâve the patent sustained. That 
the défense was genuine is clearly established by the fact that the 
défendants in this cause hâve not been able to improve upon it. 
They rely upon the same proofs that were advanced in the Nugent 
Case. 

Ail of the questions now presented, except the question of title, 
are res judicata in tins court. The question regarding the title 
is as foUows: One of the links in the chain of title is an asslgn- 
ment by the Chicopee Company to Théodore Pinkham, assignée. 
This assienment is signed "Chicopee Folding Box Company, by O. 
M. Hamilton, Treasurer," and has the seal of the coriioratîon at- 
tached. It was duly recorded. The objection taken by the défend- 
ants is "that there is no proof that said Hamilton, who exécutes 
said purported assignment, was at said time the treasurer of said 



490 PEDKEAL EEPOETEK, vol. 55. 

Company, or that he had power or authority to exécute said assign- 
ment." It is argued that it was incmnbent upon the complainant 
in the flrst instance to prove that Hamilton was the treasurer of 
the Company and that his act in signing the name of the corporation 
was duly authorized by its board of directors. It is unnecessary 
to ref er to the évidence tending to show that the act of the treasurer 
was duly authorized and that it was made pursuant to the insol- 
vency laws of the commonwealth of Massachusetts, for the reason 
that it is thought that the assignment itself was prima facie suffi- 
cient. A contrary ruling would put the owners of patents to a 
vast amount of needless annoyance and expense. "Wlien a certified 
copy of an assignment which lias been duly recorded in the patent 
office and which is sufficient on its face to pass the title, is intro- 
duced in évidence, enough has been done to put the défendant to 
his proof. The authority must be presuuied till the contrary 
appears. Bank v. Dandridge, 12 Wheat. 64; Academv v. McKeehnie, 
90 ,N. Y. 618, 629; Jackson v. Campbell, 5 Wend. 572, 575; "Dederick 
V. Agricultural Co., 26 Fed. Rep. 763 ; Parker v. Haworth, 4 McLean, 
370; Ang. & A. Corp. § 224. 

The complainant is entitled to a decree for an accounting. 



EDISON ELECTRIC LIGHT CO. v. AVESTINGHOUSE et al. 
(Circuit Court, D. New Jersey. April 10, 1893.) 

Patents — Electric Light — Edison Feedek Patent. 

Letters patent No. 264,642, issued to Thomas A. Edison, September 19, 
1882, for an "electric distribution and translation System," consist of a 
combinatlon of two circuits,— the one, a consumption circuit, in the main 
conductors of wliich the "drop la tension" is not suflicient to vaiy, prac- 
ticaUy, the candie power of the lamps connected therewith; aud the other, 
a feeder circuit, having upon it no trauslating devices, so that ail th(,' 
harmful "drop in tension" due to distance may be located upon it without 
afïecting the relative candie power of the lamps in the consumption cir- 
cuit. Hcld that, in view of the prior state of the art, the patent involves 
a imion of distlnctive éléments, forming a patentable combinatlon, and not 
merely a collocation or aggregation of éléments, which Is not patentable. 

Same — Anticipation — Wbkdekmann Bbitish Patent. 

The invention described in the Edison patent was not anticipated by the 
invention described in the Brltish letters patent granted June 21, 1878, 
to Richard Werdermann, for au improvement lu apparatus for electric 
lightlng, in which the patentée endeavored to overcome the "drop in ten- 
sion" by compelllng the electrical current to pass over or through an 
«quai length aud sectional area of a conductor in going to and retuming 
from each lamp, by so arrauging the parallel circuits in which the lights 
are included that the light which is the flrst one or the nearest to th<> 
source of eleetricity on a positive conductor is also the flrst or nearest 
to the source of eleetricity on the négative conductor, or by so aiTauging 
them that the lamp or light which Is flrst wlth regard to its position on 
the positive conductor is last vdth regard to its connection wlth the néga- 
tive conductor. 

S AîiE— Anticipation— KnoTiNSKY Prench Patent. 

THe Edison invention was not anticipated by tlie iiiveution described in 
the French letters patent issued Mardi 19, 1875, to M. D. Khotinsky, foi 
improvements in electric lighting, conslsting — First, of a. ijeculiar arrange- 
ment of the conductors of the electrical cun-ent, which permits the cur- 
rent to pass into each lamp or light independent of the others, so that the 
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variation or fallure of llght In one lamp has no eflfect upon the others'; 
and, second, the arrangement of the bumers of the lamps in such a man- 
ner that after the consumptlon m service of one carbon, or other luminous 
conductor, the current passes antomatically into another luminous con- 
ductor, and from that into a third, and, after the consumptlon of ail the 
luminous conductors provided, the ciurrent travels automatically to a spiral 
or conductor of any form, whose résistance Is equal to that of the lamp 
In connection as described; such letters patent contaming an indication 
that the mventor intended to obviate the "drop in tension" incidental to 
an extended System of lightlng, and not disclosing the law for the pro- 
portions of the circuit in regard to the number of lamps connected there- 
with, nor glvirg any data by whlch It mlght be concluded that the lamps 
would vary from each other in candie power, whlch variance -would be 
cured by the invention. 

4. Bame — Akticipatiok — Lanb-Fox Letters Patent. 

The invention described in the Edison letters patent was not anticipated 
by the inventions for vFhich two British letters patent were granted to 
Lane-Fox in 1878, although thèse inventions were intended to obviate the 
dlfiicultles due to "drop in tension;" the form adopted belng to enlarge the 
System of conductors as they approach nearer to the central station, form- 
ing what is generally known as the "Tree System,"— a system of distribu- 
tion in whlch the electrical ener^y starts from the central station on the 
largest of the conductors in the System, and dlvides itself lato so many 
branches as are requlred to operate the lamps; the branches diminishing 
in sectional area as the distance from the central station Increases; the 
System being alded by attaching Plante batteries for storing up electricity, 
and dlstributlQg it. 

6. Samb — Anticipatioh — Methods in Use por Distribution op Gas and 
Water. 

The invention described in the Edison letters patent was not anticipated 
by the prior methods and Systems of gas and water distribution for pub- 
lic use; thèse methods and Systems not belng such as to form a basls upon 
wliich the Edison electric system could hâve been constructed. 

6. Samb — Anticipation — Methods Emplotbd in Electbotyping and Elec- 
troplatino. 

The Edison invention was not anticipated by the methods In whicli 
electricity had previously been utiUzed in eloctrotypmg and electroplating. 

In Equity. Bill by the Edison Electric Light Company against 
Westinghouse, Church, Kerr & Go., to restrain an alleged infringe- 
ment of letters patent. Decree for complainant. 

Betts, Atterbury, Hyde & Betts, Frédéric H. Betts, Eaton & 
Lewis, and S. B. Eaton, for complainant. 
Kerr & Curtis and Léonard E. Curtis, for défendants. 

GEEEN, District Judge. The bill oï complaint in this cause 
charges the infringement by the défendants of letters patent No. 
204,642, granted Thomas A. Edison, September 19, 1882, for an 
"electric distribution and translation system." The alleged infringe- 
ment is charged to be the construction and opération of an "electric 
light plant" in the city of Trenton, in this state. 

rreviously to the issuing of the letters patent, and on or about 
the 21st day of June, 1881, Mr. Edison duly assigned to the com- 
plainant ail his right, title, and interest in and to the said inven- 
tion, and any letters patent of the United States which might there- 
after be granted to him therefor. The invention which was in- 
tended to be secured by the letters patent is declared by Mr. Edison, 
in the spécification, to relate to a method of equalizing the tension 
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or "pressure" of the curreiit through an entire System of electrifc 
lighting, or other translation of electric force, preventing what is 
ordinarily known as a "drop" in those portions of the System tke 
more remote from the central station. 

Six claims were made in the letters patent, but, of thèse, only 
the Ist, 2d, and 3d are relied npon by the complainant in this action. 
They are as foUows: 

(1) A consnmiition circuit, in the main conductors of which the 
drop in tension is not sufflcient to vary, practically, the candie 
power of the lami^s connected therewith, in combination with feed- 
ing conductors Connecting the consumption circuit with the source 
of electrical energy, and having no translating devices connected 
therewith, — the drop in tension upon such feeding conductors not 
affecting the relative candie power of the lamps of the consumption 
circuit, — substantially as set forth. 

(2) A consumption circuit, in the main conductors of which tJiere 
is a definite, small drop in tension, not sulïicient to vary, practically, 
the candie power of the lamps connected therewith, in combination 
with feeding conductors Connecting the consumption circuit with the 
source of electrical energy, and having no translating devices con- 
nected therewith; the loss upon such feeding conductors being 
greater than upon the main conductors of the consumption circuit, — 
substantially as set forth. 

(3) The combination of a consmnption circuit, in the main con- 
ductors of which the drop in tension is not sufflcient to vary, prac- 
tically, the candie power of the lamps connected therewith, with a 
feeding circuit having no translating devices, and extending from 
the source of electrical energy to the center of the consumption 
circuit, substantially as set forth. 

The défendants, by their answer filed in this suit, deny infringe- 
ment, and insist that there is no patentable novelty in the alleged 
invention; contending that the invention claimed by Mr. Edison 
had beeu anticipated by varions preceding patents, and had been 
described in numerous scientific and technical publications, and 
that the method and System of gas and water supply now custom- 
arily in use in large cities were entirely analogous and similar to 
the scheme devised by Mr. Edison for electrical distribution. 

It goes without saying that no pi-oblem ever so severely vexed 
the marvelous iugenuity of invention as that which concerned itself 
with the safe, economical, and successful distribution of electric 
light over a large area of territory by subdivision of the current. 
The problem involved, as apparently nnresolvable factors, not only 
the bringing to perfectibility the devices by which the translating 
of electrical vibra ting force, electrical current, or electrical energy 
into the illuminating light could be readily and surely accomplished, 
but, as well, the successful évolution of a method or a process where- 
by the same current could be thoroughly divided in sxipply to numer- 
ous translating devices, and be rendered so subject to régulation 
that its opération under ail imaginable circumstances should be 
uniform. In other words, the problem was to devise a System of 
distribution by which the current of electricity necessary to operate 
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the lamps in a district or territory of large area could be propelled 
to ail parts of the district, at ail tim.es, in such Yolume, and nnder 
such pressure, as to cause ail the lamps operated to develop a prac- 
tically uuiform and useful amount of Uluminating power. Not 
more than 10 years hâve gone by since the most learned and astute 
scientists on both sides of the Atlantic unitedly declared the utter 
impossibility of its solution. After the most careful considération, 
the most incessant expérimentation, the iutensest study, electricians 
and physicists acknowledged their inability to conquer success. At 
this time, indeed, the obtaining of light from a single lamp, or froni 
a small group of lamps, by transmission of electric current, had been 
successfully accomplished. Edward Austin King, as far back as 
1846, had been granted by the English governm(>nt letters patent 
for an invention which consisted in "the application of continuons 
metallic and carbon conductors, intensely heated by the passage 
of a current of electricity, to the purjjoses of illuminating." And 
ever since, down to the very présent, the records of the varions de- 
partments for tlie granting of letters iiatent in alinost every nation 
teem with descriptions of tlie inventions of those who hâve devoted 
their time and exercised their skill in the investigation of the sub- 
ject of electrical illumination, and who hâve published in this 
mamier their conclusions to the world. 

lînt the successf ul production of "light" as the resuit of the intense 
heating of a carbon or metallic conductor by a current of electricity 
accomplished little or nothing towards overcoming those diiïiculties 
wliich were cousidered insurinountable by learned men, and were 
regarded as standing directly in the way of successful lighting of 
large districts by the illuminating power of the electric current. 
Those difflculties were the économie distribution and the proper 
division of the electrical current on a seale, and under conditions 
of convenience, adéquate to a System of illumination for domestic 
puvposes, in villages and cities, analogous to that of gas. The chief 
difliculty arose out of the admitted fact that no method was known 
at ihat time by which the electric current necessary to operate the 
lamps of such low candie power as to be comparable in illuminating 
power Avith the light from ordinary gas burners, could be sent to ail 
parts of the territory to be supplied, at ail times, in such volume, 
and under such pressure or tension as to cause ail the lamps to de- 
velop a useful amount of light, at the same time having the cur- 
rent so regulated and controUed that it would never rise in degree 
at aiiy lamp so as to injure the lamp itself by excess of power; that 
the fjystem, practically, should be so arrangea that the consumer 
would be enabled to illuminate or extinguish ail the lamps on his 
preniises without sensibly affecting the current of electricity passing 
by him to other lamps. In other words, the question was, how could 
there be delivered to ail lamps in use, whether few or many, at ail 
times a unifonn current of electricity, of ùitensity severely adéquate 
for the work required to be done? 

In the attempt to solve the problem of electric lighting, two 
Systems of arranging the translating devices with référence to the 
source of the electrical current or energy, and to each other, hâve 
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been suggested and tested by practical use. The one is known as 
the "Séries" System ; the other, as the "Multiple Arc" System. 

In the séries System the translating devices or lamps are ar- 
rangea upon a single conductor wire, along and through or by 
means of which the electric current is impulsed through its entiré 
length, and to each lamp, causing each lamp to be illuminated suc- 
cessively. As the current in such a System must, of necessity, pass 
through each inten^ening lamp between the generator and the end 
of the circuit to reach the one beyond, it is obvions that to over- 
come the joint résistance of the conducting wire, and of each lamp, it 
must be thé subjéct of very great propulsive force. In the multiple arc 
System, lamps are arranged upon parallel bridges Connecting the 
outgoing with the incoming conductor, and are supplied with 
electrical current simultaneously. In operating such a System the 
current sent from the generator, upon reaching the first bridge, it- 
self di vides; one part going over the bridge to the first lamp, and 
the balance surging forward to the second bridge and lamp, where 
the same action is repeated. In this System each lamp is prac- 
tically independent of any other in the System, so far as the mère 
translation of the current into light is concerned. The electrical 
ciirrent T\hich burns illumination into the first lamp has performed 
entirely its destined work, and in no wise concerns itself with any 
other lamp in the system. Each lamp is operated by its own pro- 
portion of the current. Hence, it foUows that the distinctive char- 
acteristic of this System is found in the very grèat quantity of cur- 
rent which is required for successful opération in a large system ; 
for at each lamp the primai electric current is necessarily dimin- 
ished by that portion which dévotes itself to the opération of that 
lamp. 

Tliat thèse two Systems marked a great advance in electrical 
lighting is very apparent. Yet, when put to the test of use in the 
lighiing of laige areas^ defects that seemed fatal speedily mani- 
festcd themsfjA'es. Thus, in the séries system, there was first '.Le 
dLtïiculty that— as ail the lights were placed upon the one con- 
ductor wire, and the same current necessarily passed through each 
lamp in succession — -the initial propulsive force exerted upon it 
must equal the sum of thé résistance of ail the lamps in the system. 
That the electric pressure inight be kept within manageable bounds 
wotdd, of necessity, greatly limit the number of lamps. Another 
and equally serions defect was caused by the fact that the extin- 
guishment of one lamp by the brealdng of the circuit necessarily ex- 
tingTiished ail lamps; for the breaking of the circuit at any point 
severed its continuity, and caused an absolute stoppage of thé 
progress of the current. The putting ont of one lamp by destruc- 
tion of the cir'cnit éxtinguished ail lamps upon the circuit. 

The difficulty in the multiple arc system was equally dishearten- 
ing, looked at from a flnaiicîal standpoint. As was stated, in such 
System each lamp dépends upon and receives a portion of the whole 
of the electrical cufrent f dr its own Wants and separate use. The 
"supply current," so called, must thérefore, at the outset, be very 
large in quantity. Èàch lampi diminîshes the whole by a certain 
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percentage. To operate, therefore, successfully, a system con- 
structed on this theory, and covering an extensiTç area, and a very 
large number of lamps, the conductor wire must be quite eqiial iu 
size to the snm of ail the wires which would pass from the source 
of electrical energy separately to and from each lamp in the system. 
In other words, to carry the excessive volume of electrical current 
required for the supply of the lamps in the multiple arc system over 
a large area, would necessarily require conductors enpnnous in 
size, — in bulk equal to the combined bulk of ail the small con- 
ductors that would be used in carrying the current to each separate 
lamp, if separate illumination was attempted. The cost of such 
enormous conductors, if the area of lighting was extensive, and the 
lamps very many in number, became simply prohibitory. Finan- 
cially, the multiple arc system, as a means of extensive electrical 
lighting, was doomed to failure by this unfortunate necessity. 

There remains yet another difficulty inhérent in ail Systems of 
electric lighting, — in fact, in ail Systems or methods of transmis- 
sion of electric energy or current, — which still further complicated 
the problem which we hâve been considering, and it arose from 
what is technically called "drop in tension." "Drop in tension" 
means "loss of the propulsive force which measures initially the 
forward movement of the electrical energy or so-called 'current' as 
it leaves the generator, and seizes upon and follows the conductor." 
This "drop in tension" is the necessary résultant of the obstructive 
opération of the molécules of the conductor to and upon the elec- 
trical energy or "potential," as it is called, as it forces its way 
through the conducting matter. Whatever the primary force may 
be that générâtes thèse phenomena to which is given the concrète 
name "electricity," it makes its présence known through a rapid 
vibration of the molécules of matter. What the exact character of 
those vibratory motions is can hardly be stated with scientiflc pré- 
cision. It is quite enough to know that they differ in form, in direc- 
tion of vibration, and in rapidity of movement. 

Now, electrical energy can be utilized the more readily by being 
placed, to a certain extent, in confinement, and thus be compelled 
to exercise its power within certain deflned limits; in other words, 
through the médium of a conductor, which simply means the sub- 
stance or matter or thing which usually receives the electrical 
energy, and whose molécules readily respond to its résultant vibra- 
tory movements. Now, scientists déclare that such electrical vi- 
bratory movements in a conductor dépend, not only upon its spécifie 
character, but as well upon its size, — that is, its sectional area and 
length, — and that, the smaller the area in which thèse vibratory 
motions are propagated, the greater is the résistance offered. Ac- 
cepting this as a law of electrical energy, it follows that, the larger 
the conductor in diameter, the less the résistance to the electrical 
energy as it passes through it; and, conversely, the smaller and 
more confined the space in which the vibrations are to be propa- 
gated, the greater the résistance to be encountered. In overcoming 
this résistance the current of electricity — or, more properly, the 
"electro-motive force or tension" — uses up a certain proportion of 
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itself, necessarily. This is true whether the résistance to be over- 
come is that obtruded in its path by the nature and character of 
tbe conductor, or arises from the work performed, — that is, the 
translation of the curi'ent into ilhimination, or other useful purpose. 
This inévitable loss or waste of tension caused by the self-expendi- 
ture of the force in subduing and overcoming the obstructions of the 
conductor is called "drop." The longer the wire, the smaller its 
sectional area; the greater the number of translating devices upon 
it, the larger the loss or waste. Hence, it would follow that the 
diflQculty arising from thèse causes in the lighting by electricity of 
large areas, including a great number of lamps, would be almost 
prohibitory. The rule which gorerns the loss or "drop in tension" 
was given, on the argument, as this: 

"With a glven expense for conductors of a multiple arc System, the propor- 
tion or percentage of drop in tension Increases, approximately, directly as the 
number of lamps and as the square of the distance." 

Thus, twice as many lamps at twice the distance cause eight 
times the percentage of drop. It is quite apparent, then, that not 
a very great length of conductor, nor very many lamps, would be 
necessary speedily to cause a System to be whoUy inoperative. The 
electro-motive force would be unequally used up in its effort to 
overcome the résistance, resulting in great inequality of action of 
lamps. 

This statement, condensed from briefs of counsel in this case, dis- 
closes the problem which in 1880 electricians everywhere were 
trying to solve. How to light, not only economically, but how to 
light under any conditions, large areas, by the subdivision of electric 
force; how to overcome the résistance without the use of conduct- 
ors so large as to be enormously expensive; how to prevent "drop 
in tension," so that its effect upon the lamps in the circuit should 
relatively be negligible. Only Mr. Edison seems to hâve found the 
solution, and by this alleged invention. In the speciflcation form- 
ing part of the letters patent in this case, he thus states by what 
method and means he grappled with the difficulties, and overcame 
them: 

"Tliis invention," he says, "relates to a method of equalizing the tension or 
'pressure' of the currcut through an ontire System of electric lighting, or other 
translation of electric force, preventing what is ordinarily known as 'drop' in 
those portions of the System the more remote from the central station, .ind 
also to other features in Systems for the utilization of electricity, as hereinafter 
explained. 

"As is well known from patents aiready granted me, and prior applications 
pending, I use in my System an electric light formed of a continurng, in- 
candescing conductor, large numbers of which are grouped into one System, 
supplied and regulated from a central station; main conductoi"s leading from 
and to the central station; each lamp or translating device being in a derived 
circuit to the main conductors; the entire System being what is known as et 
'Multiple Arc' system. From a central station the main conductors may pro- 
ceed, and it Is intended that they should, to a great distance, and supply a 
large number of translating devices. In such cases there is inevitably a 
différence in tension between various parts of the circuit, due to the résistance 
of the main conductors. TMs may be partially remedied by making the con- 
ductors very large near or at the station, gradually decreashig their size oi 
conducting capacity; but such plan only lessens slightly the ratio of fall. To 
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ob^^ate the dlfflculty I proYide feeding conductors, wMch extend from the 
generator or generators to the main conductors of the lamp or consumptlon 
circuit or circuits; such feeding conductors not having any translating devices 
connected tlaerewltli, and being connected with the main conductors of the 
consumptlon circuit or circuits at the center, ends, or other points on sucli 
main conductors. From a central station several sets of such feeding con 
ductors may run; each set feeding Into Its own lamp or consumptlon circuit 
or ail the sets feeding into a connected System of lamp or consumptlon circuits. 
It wUl be seen that the drop upon the feeding conductors has no eft'ect upon 
the relative candie power of the lamps of the System; the relative candie 
power of the lamps being afCected only by the drop upon the main conductora 
of the consumptlon circuit or circuits betvyeon the end of a set of feeding 
conductors and points most distant from any feeding conductors. In order to 
malntain, practically, the same candie power throughout the System, the 
main conductors of the consumptlon circuit or circuits should be so propor- 
tloned that the drop in tension upon them shall not exceed a deflnite, sraall 
llmit,— for example, five per cent. This drop wUI make a différence of less 
than a candie power in ail the sixteen candie power lamps of the System, 
whlch difCerence Is not perceptible to the eye. Upon the feeding conductors, 
however, any loss can be made. This loss will be varied accordlng to locall- 
tles, and the relative cost of copper for conducting purposes, and horse power 
for génération. This loss upon the feeding conductors in large and extended 
Systems wlU generally be greater than upon the main conductors of the con- 
sumptlon circuit or circuits. It may be, for example, about fif teen per cent. ; 
but circumstances might make it désirable to diminish the loss upon the feed- 
ing conductors down even as low as that upon the main conductors of tho con- 
sumiition circuit or circuits, or to increase the loss uiDon the feeders to more 
than flfteen per cent. * * * 

"When it is desired to use a. few lamps near the central station, tliey may 
be placed upon a direct circuit therefrora, wlth résistance at the commence 
ment or home end of the circuit sufflcient to then reduce the tension of the 
current in such circuit so that it shall only be equal to that in the more distant 
circuits, and one or more of such circuits may be combined with the circuits 
before described. When large buildings or bloclis of buildings, using many 
lamps, are to be supplied, it may be désirable to lay therefor separatc feeders, 
insulated from each other. Where several central stations are XTsed In a clty, 
each having feeding conductors leading to lamp-clrcuit conductors of the 
description before noted, it may be advisable to eonnect the feeding circuits 
of ail the stations, equalisiing the tension or pressure throughout the entlre 
System of the place where the central stations are located." 

In other words, Mr. Edison claiins that the difficulties before al- 
luded to, inhérent in, and apparently prohibitory of, any system 
or method of lighting large areas of electricity, were sureîy ob- 
viated by his device of transmitting from the generator in a cen- 
tral station the energy or current along and through a conductor 
upon or in whieh the only "drop in tension" would be caused by 
the action of that energy or current in overcoming the résistance 
oflered by the conductor itself, to another and independent con- 
ductor, upon which the translating devices should be congregated, 
and which would supply such a relatively small area, or parcel of a 
larger area, that the drop in tension suiïered between the furthest 
translating device and the point of connection of the conductor 
would be negligible. 

And this expresses, I think, what Mr. Edison intended should 
be comprehended in the three "claims" of his patent involved in this 
suit. To justify this statement it will be necessary to examine 
briefly the claims themselves. Eegarding them in the most gênerai 
way, they are simply claims for a combination. The combination 
V. 55F.no. 4 — 32 
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consists of two circuits, — tkè one, a consumption circuit; the other, 
a feeder circuit. But tlie consumption circuit is peculiar in its 
characteristics. It is a consumption circuit in the main conductors 
of which the drop in tension is not suflicient to vary, practically, 
the candie power of the lamps connected therewith. And the feed- 
ing circuit is equally peculiar, in that it has upon it no translating 
devices, and is of such nature and character, so far as its con- 
struction goes, that the drop in tension upon it shall not affect the 
relative candie power of the lamps in the consumption circuit. 
But this statement of the claims would be highly inaccurate, if per- 
mitted to stand alone. Other limitations must be regarded. Xot 
pnly are the circuits, feeding and consumption, unique in their 
spécial characteristics, but, as well, are jointly applicable to the 
lighting by incandescent lamps, in multiple arc, of large areas, of 
which portions or parcels are very distant or remote from a central 
station, from which, however, émanâtes complète control. It is 
true that thèse latter limitations are not expressed in terms in 
the claims under considération, or in either of tliem. But, in draft- 
ing the claims, Mr. Edison, by the words used, clearly referred to 
the descriptive phraseology of the spécifications of his invention 
preceding them. This is apparent from his adding to each clalm 
the words, "substantially as set forth." That is, he reads into each 
claim, and as a material part of it, by the admitted effect of those 
words which he uses, "substantially as set forth," the distinctive 
characteristics of the System of lighting by electricity which he 
had previously described with great particularity in the spécifica- 
tions. Those characteristics are: (1) The use of incandescent lamps; 
(2) the lighting of a large territory; (3) the unique service of the 
System of conductors; (4) the proportioning of the conductors for 
that service; (5) the forcing of the drop in tension to materialize 
wliere it was negligible; (6) the absolute equality of pressure on 
the mains. 

It is wholly unnecessary to argue that this must be the effect 
of the use of thèse words, "substantially as set forth." They are 
clearly words of limitation, and they refer back to the descriptive 
spécifications as the source of a qualiflcation of the gênerai state- 
ments of the claims, and so relegate the invention, as claimed, to 
a ûeld within the purview and opération there speciflcally named. 
Thèse descriptive limitations are expressed in the spécification as 
foUows: 

"I use In my System an electric llght formed of a contlnuo-us, incandescing 
conductor, large numbers of which are grouped mto one System, suppUed and 
régula ted from a central station; main conductors leading from and to the 
central station; each lamp or translating device being in a derived circuit 
to the main conductors; the en tire System being vvliat is known as a 'Multiple 
Arc' System." 

And again he says that his invention relates to — 

"A method ot equalizing the pressure or tension of the current through an 
entire System of electric lighting, or other translation of electric force, pre- 
venting what is ordinarily known as a 'drop' in those portions of the System 
the more remote from the central station." 
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Thèse statements quoted from the spécification show that the 
consumption circuit referred to as one of the éléments of the com- 
bination stated in the claims is but a part of the whole System, of 
the spécifie character described in the spécifications, and of which 
the characteristics are and were expressly intended to be such as 
stated. 

And this construction, I think, is practically admitted to be tlie 
true construction of thèse claims by one of the principal expert 
witnesses produced by the défendants in support of their conten- 
tion. I refer to the testimony of Mr. Pope in answer to x-Q. 87, 
which is as foUows: 

"Is it not Implied by the patent in suit tliat tlio Systems of distribution to 
wliich tlie invention relates are only tliose in -wliich somt! portions of tlie 
System are so remote from the central station that if ail parts oî the con- 
ductor and System of conductors from the central station to tlie extrême point 
or points of consumption were utilized for lighting i)urposcs, by having lamps 
connoctod therewith, tliat such lamps would practically vary from each otlier 
In relative candie power by reason of excessive drop in tension?" 

He says: 

"I think it is implied by the patent, upon a fair construction, that the inven- 
tion relates to a system of distribution in which many of tlie translatlng dé- 
laces are quite remote from the central station, and tliat the patentée soeks to 
point out and describe such an arrangement of conductors as will avoid an 
unequal distribution of tension without iucurring an inordinate expense foi 
conductors. ïliere can be no doubt, I thinlî, that it was perfectly well known 
to electrical englneers long before August, 1880, that it was possible to avoid 
a variation in candie power in such a system, so far as candie power depended 
upon the quantity of current passï'^g through a lamp, provided that the con- 
ductors might be made large enough to bring about such a resuit, and the 
question which presented itself at that time was how to secure thèse ad- 
vantages without umiecessaiy waste of materlal." 

"102 x-Q. Are not the consumption circuits referred to in the patent circuits 
which, in oxtent, approximate the limit beyond which drop in tension Is not 
negllgible? A. It would be good engineering practice to make them so, and 
this is what I think the patent contemplâtes." 

By the use of the words, therefore, referred to in the claims, 
this adaptability of the circuits — consumption and feeder — to thèse 
distinctive objects and purposes is thus indissolubly welded to, and 
made portion of, the éléments of the combination called for and 
made requisite in the claims under considération. If this construc- 
tion of the scope and meaning of the claims be correct, it follows 
that Mr. Edison not only described, but properly claimed, a System, 
the gênerai characteristics of which are that— 

"It supplies electricity to 'consumers' using 'large numbers' of incandescent 
lamps in 'multiple arc,' requiring the maintenance of relatively equal différ- 
ence of potential at their terminais, and so located with référence to each 
other, and to the station from which they are supplied, that, if supplled at 
one end of the circuit, the drop in tension between the nearest and most 
remote end could not be tolerated; tliat the supply is from a central station, 
separated from and uncontrolled by the consumers, or they by it; that thèse 
large numbers of lamps are connected with one or more 'consumption circuits,' 
the 'main conductors' of which consist of direct and return wires, so propor- 
tioned to the number and distance of such lamps that any fall in tension be- 
tween the lamps nearest the feeder and those more remote is always negll- 
gible: that the lamps are of the kind described and referred to In previous 
patents and applications of Mr. Edison as glving light by means of a continu- 
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ous incandescent conductor; tliat the means of supply and régulation, so as to 
eompensate for the uncontroUable actions of separated consumers, sliall be 
from the central station, and through the feeding conductors, upon wliich ail 
nonnegligible drop in tension Is localized, and whicli, belng f ree from connec- 
tions with any lamps except upon the consumption circuit, are so situated with 
référence to the lamps that any desired drop In tension required by necessaiy 
eeonomy in the size of conductors may be madc upon tliem wltliout harmfully 
ufllecting any lamps, or distui'biug the equality of the candie power throughout 
the whole System; that the exclusive control over the feeding conductors is 
insured to the central station by the omission of ail direct connections of the 
feeders with ti'anslatlng devices of any kind." 

I quote the above summary from the brief of the complainant, 
and adopt It, as expressing fairly and justly what Mr. Edison ac- 
complished. 

It may be proper at this state of the discussion to consider 
whether this union of distinctive éléments contemplated and de- 
scribed by the claims in suit forms a patentable combination, or 
amounts to a mère collocation or aggregation. The défendants 
strenuously insist that it is the latter, only; that the éléments are 
ail old, their action independent, their final effect not the resiilt of 
coaction, and not in any sensé novel. If this contention is wsU 
founded, thèse letters patent are worthless, for it is a well-settled 
principle that a mère aggregation of éléments is not patentable. 

What, then, is a patentable combination? Considered as a ge- 
neric term, the combination may be deflned to be a co-ordination of 
individual functions so as to constitute a common function. Co- 
ordination necessarily implies some modification of individual func- 
tions of each élément as it existed prior to the combination. To 
be patentable, a combination must be in harmony with this défini- 
tion, and as well, and as necessarily, must be possessed of novelty 
and utility. In the very able work of Prof. Robinson on the Law of 
Patents, he thus enlarges the définition just given of a patentable 
combination, and distinguishes between it and a mère aggregation: 

"A combination is an instrument or opération formed by uniting two or 
more subordlnate Instruments or opérations In a new Idea or means. In oxie 
sensé, every invention is a combination, since every art and article Is composed 
of éléments which, by Inventive genius, hâve been brought together to serve 
a common use; but tlie distinction between a combination in this gênerai 
sensé, and that in which the term is technically employed In patent law, seems 
to be this: That in a patentable combination every subordlnate élément 
must, in its separate state, hâve been an operatlve means, capable of dis- 
eharging its own poculiar functions, and produclng Its own physlcal effects, 
and also must, while in the combination, stlU perform its individual functions, 
and retain Its individual identity. Where opérations or instruments are thus 
united, one of two results must follow: Êlther each élément remains un- 
changed in function and efCect, or by the action of the éléments upon each 
other, or their joint action on their common object, they perform additional 
functions, and accomplish additional effects. The former union is a mère 
collocation or aggregation of the éléments. Although they hâve been brought 
together in an apparent organlsm, and rendered more available for use, they 
still remain the same distinctive and Independent means, still actlng as so 
many separate units, and not co-operatlng with each other to perform addi- 
tional functions, and accomplish additional results. Such unions, therefore, 
are not a création of new means. They do not Involve the exercise of the in- 
ventive faculties, nor can they be protected by a patent. But when those 
éléments are so united that by their réciprocal influence upon each other, or 
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thelr joint action on their eommon object, tliey perform additional functlons, 
and accomplish additional rçsults, the union is a tnie combination." 1 llob. 
l'at. 216 et seq. 

Tins gives a safe criterion. If tlie new combination accomplislies 
results tliat could not liave been achieved eitlier by tlie individual 
or collective éléments separately, tlien union must inevitably hâve 
broiiglit into action some new, or as yet some unawakened, energy, 
■wliich constitutes a new and independent means. 

Kow, the patent in tliis case successf uUy stands the application of 
this critical test. The resuit obtained by this device of Mr. Edison 
is the transmission from a distant generator of electrical current 
to a remote independent conductor, along or tlirough which it is 
sent for service to numerous lamps, with equality of pressure, with 
no perceptible loss of tension, and is restrained by regulative means, 
opéra tive only at the central station. It may be admitted that the 
action of the current as it traverses the consumption conductor is 
exactly similar to that which would follow if the generator had been 
placed at, and connected directly with, the end of that conductor; 
but the crucial fact is that there neither is nor is to be any gener- 
ator so placed at the end of the conductor. The resuit which Mr. 
Edison sought to achieve, and which he has achieved, is that the 
electrical current shall act exactly as if there was indeed a genera- 
tor there, where there is none. His object is to compel precisely 
the saine action which would resuit in the consumption conductors 
if the generator had been directly in contact with the ends of those 
conductors; and that, too, when the generator was not only not in 
close or immédiate connection, but was placed a long distance away. 
And he so conibined and used his éléments that he accomplished 
what he sought with so great an economy in the use of copper that 
for the first time he made electrical lighting feasible. Such achieve- 
ment is plainly the resuit of the coaction of ail the éléments of this 
combination. It is true that the action of thèse éléments may be 
successive, rather than simultaneous, but the fact that such action 
is of such character does not in anywise militate against the con- 
clusion. Newbury v. Fowler, 28 Fed. Eep. 454. 

The weighty objections in this cause, however, to the validity of 
the letters patent, go upon otlier grounds. The défendants, with 
great vigor and ability. contc^nd that the letters patent are abso- 
lutely void because the alleged invention claimed by Mr. Edison has 
about it no characteristics Avhich would imply the least opération 
of inventive genius; that the state of the art clearly showed antici- 
pation; that the Systems in vogue of equalizing pressure in the 
distribution of gas and water for gênerai consumption were strictly 
analogous to the proposed distribution and régulation of the elec- 
trical current as described by Mr. Edison as his invention, and had 
been in use many years; that especially did the prier patents to 
Werdermann and to Khotinsky and to Lane-Fox, for Systems of 
electric lighting, clearly and substantially, if not literally, anticipate 
the letters granted to Mr. Edison; and that the treatise of Giroud 
upon Water and Gas Distribution made known, years before, to 
the whole world, just what Mr. Edison so many years later claimed 
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to have discovered witli relation to the control and distribution of 
ëlectrical energy. It will be necessary to examine into tbe merits 
of thèse défenses. If tbey are well founded, the case of the plaintifE 
must f ail. 

In testing them it is important to remember the construction given 
to the claims of this patent, and the conditions which limit them, 
as heretofore stated. The défendants insist that the real issue, 
so far as patentability is concerned, is whether the single circuit 
covered by the claims in suit, when taken in its simplest form, — 
such as, for instance, a circuit running from a generator to a single 
house, with but a dozen lamps for its woi-k, — involves patentable 
novelty at the date of Mr. Edison's alleged invention. The défend- 
ants hâve the right to criticise and test the validity of the inven- 
tion by considering it in its simplest form, but it must be the in- 
vention as described and claimed by the inventer, and not as it 
exists in the mind of counsel. To lop ofï from the invention the 
limitations and conditions which are embraced in the claims would 
be to destroy the real substance of the invention itself . 

Let us, then, jEirst consider the Werdermann patent, and see if it 
can be called anticipatory to the patent now under considération. 
This is a British patent granted on June 21, 1878, to Eichard 
Werdermann, for an improvement in apparatus for electric light- 
ing. It concerned itself more with the actual mechanism for pro- 
ducing the light itself, than to the construction of the feeders 
and conductors which were to convey the ëlectrical current to the 
lamps. It further concerned itself with an arrangement of the 
conductors so that the current for ail the lamps which may be 
employed shall be compelled to travel exactly the same distance 
from the generator, so as to equalize the preasure at the lamps. 
To accomplish the ârst purpose he simply brings the points of two 
électrodes into contact under certain conditions. It is not neces- 
sary to discuss that part of the patent To accomplish the other 
purpose he determined to adopt this method, (I quote his words 
from the letters patent:) 

"So to arrange llie parallel circuits in which the llghts are included that the 
light which is the first one or the nearest to the source of electricity on a 
positive conductor is also the first or nearest to the source of electricity on the 
négative conductor. But I prefer the arrangement illustrated in the drawings, 
in wliich the lamp or light which is first with regard to its position on the 
positive condtictor is last with regard to its connection with the négative con- 
ductor. With this ari'angement, the electric currents for ail of the lamps or 
lights will hâve to flow through the same distance." 

Upon inspection of the figures and diagrams annexed to the pat- 
ent itself, it is apparent that the arrangement described is whoUy 
similar to the multiple arc or parallel arrangement, excepting in 
one particular; and that is that the outgoing current, instead 
of reaching the nearest lamp, doing there itS work, and then re- 
turning from it by a conductor equal in length, is only returned 
after traveling beyond the point where the most distant lamp is 
situated. In other words, the arrangement is what is technically 
called the "reversed parallel;" so called because the position of the 
retum conductor is reversed from its position in simple parallel. 
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Evidenily, Werdennann's idea was that in tlius compelling the elec- 
trical current to pass over or through. an equal length. and sectional 
area of a conductor, in going to and returning f rom eacli lainp, lie 
completely solved the difflculties of electric lighting arising from the 
harniful drop in tension. To insure the uniformity and brilliancy 
of his lanips he inserted at each lamp a "spécial résistance," as he 
called it; so that when the lamp was extinguished the spécial 
meclianical résistance would still hâve the same eiïect upon the 
electrical current as the lamp would hâve itself when burning. 
ïhe idea of a division of a circuit into feeders and consumption 
conductors, to meet great difflculties, does not seem ever to hâve oc- 
cupied his thoughts; still less, the proportioning of the feeder con- 
ductors or mains in sucli a way that ail the drop in tension should be 
localized upon thein. It is true that one of the diagrams attached 
to the patent, to some extent, seems to exhibit a circuit consisting 
of feeders, with their separate functions, and consumption mains, 
with illuminating devices. But Werdermaiin himself, in referring 
to the diagram in question, says that it does not represent the 
relative position of parts as tliey will exist in actual practice, but 
is only designed grax^hically to represent the arrangement of their 
lights, their arrangement of cables and conductors, and the manner 
in which the division of the current is effected in such manner that 
each light will be produced or extinguished independent of other 
lights. 

The witriesses on behalf of complainant areveryclear in their con- 
clusions that the Werdermann patent is not an anticipation of the 
Edison patent, and give substantial reasons for their faith. Prof. 
Chandler says: 

"I find tliat the Werdermami System diffère in every important pai-tieular 
from tliat of the patent in suit: (1) It uses arc lamps, instead of incandescent 
lamps. (2) It uses a low-tension current, instead of a high-tension current. (3) 
It employs a constant current, no matter how many lamps are in use, instead 
of a variable current adjusted to the number of lamps in use. (4) It involves 
a uniform load upon the dynamo, no matter how many lamps are in use, in- 
stead of a variable load adjusted to the amount of energy required at différent 
timos. (5) It ineludes no central station refîulation. The current being con- 
stant and the load uniform, thore is no object in central station régulation. 
(61 l'here is no attenipt to overcome the inévitable difflculties in distribution, 
due to distance, by dividing the circuit into two distinct parts,— a distributing 
or consumption part, and a feeding or supply part. (7) There is no such divi- 
sion of the circuit into (a) consumption circuit, upon which ail the lamps are 
placed, so proportioned in size to its length, and to the number of lamps con- 
nected with it, that the drop in pressure will be so small as to be of no con- 
séquence, and that the nearest and the furthest lamps from the central station 
wiU receive, substantially, the same pressure; (b) feeding circuit, upon which 
no lamps are placed, designed to supply the current to the consumption circuit, 
and upon which ail the drop in pressure due to distance will be IntentionaUy 
îocated. (8) The Werdermann System would require so large a quantity of 
copper to distribute the current as to make the System absolutely imprac- 
ticable. (9) The Werdermann System would also be altogether too expensive, 
as regards the supply ing of electricity; there being no central station régula- 
tion, but, on the contrary, a constant current." 

In this view, Sir William Thomson, ;Mr. Brevoort, and Mr. Jenks 
concur. 
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It seems to me that the design of Mr. Werdermann's invention 
was so to place the lamps at such equal electrical distance from the 
generator as to enable any sized consumption circuit to be used. 
Such invention cannot be adjudged an anticipation of wbat Mr. 
Edison did, for sucli was not his object. 

The défendants also dépend upon a French patent issued to M. 
De Kliotinsky for improvement in electric lighting, dated March 19, 
1875, as an anticipation. Khotinsliy says his invention relates to 
improvements in electric lighting, with a view of obviating the in- 
convenience of the System proposed heretofore, by reason of which 
this mode of lighting has not been generally adopted. The flrst part 
of the invention is found in peculiar arrangement of the conductors 
of the electrical current, which permitted the current to pass into 
each lamp or light independent of the others, so that the variation 
or failure of light in one lamp has no effect upon the others; and, 
secondly, the arrangement of the burners of the electric lamps in 
such a manner that, after the consumption in service of one carbon 
or other luminous conductor, the current passes automatically into 
another luminous conductor, and from that into a third, and after 
the consumption of ail the luminous conductors which had been 
provided the current travels automatically to a spiral, or a con- 
ductor of any form, whose résistance is equal to that of the lamp in 
connection, as described. It is to be noted that this patent was 
considered by the United States patent otïice when the Edison pat- 
ent was granted, and was there overruled as an anticipation. There 
does not seem to be anywhere in the patent, so far as the phrase- 
ology is concerned, any indication that Khotinsky thought of dealing 
with the difflculties of "drop in tension" in an extended System of 
lighting. It is true that one of the diagrams attached to the patent 
seemed to illustrate to some extent, at least, the scheme of Edison; 
but there is nothing said in describing that drawing which would 
disclose the law for the proportions of the circuit in regard to the 
number of lamps connected therewith, nor any data given by which 
it might be coneluded that the lamps would vary from each other 
in candie power, which variance was to be cured by this invention. 
Such failure of description or disclosure is fatal to the défendants' 
claim. 

And for this cause alone the Khotinsky patent cannot be relied 
upon in this case as an anticipation of the plaintiff's patent. It 
does not anticipate, because it neither describes nor deals with, nor 
certainly provides for the difflculty, nor prescribes with précision 
the remédies which form the subject-matter of Edison's invention. 
In Powder Co. v. Parker, 16 Blatchf. 295, it was held: 

"The prior description, to Invalidate the patent, must be such as to show 
the article described in the patent can be certainly arrlved at by foUow- 
ing it." 

In Cary v. Manufacturing Co., 31 Fed. Eep. 347, Judge Acheson 
says : 

"In respect to the prlor publications relied on as a défense, we need only 
say that, in our Judgment, they do not fulflU the requirements of the estab- 
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Ushed rule that such publications must contain in tliemselves sucli a full, clear, 
and exact description of tlie invention as, without anyttiing more, wili enable 
one skilled la the art to practice the invention." 

In Celluloïd Manuf g Co. v. ChrolitMon CoUar & CufE Co., 31 0. 
G. 519, 23 Fed. Rep. 398, Judge Coxe says: 

"The novelty of the invention is not ncgatived by any of tlie patnits, Amer- 
ican or foreigii, introduced by the défendants. * * * No ono describes, 
witU anything lllte the accuraey required, the fabiic of the coniplainnnts. The 
burden Is upon the défendants to satlsfy the court that the prior descriptions 
contain such a clear, full, and exact statement that a person skilled in the art, 
with the statement before Mm, could produce the fabric In question. * * * 
The law requires something more, beyond the mère suggestion, to defeat a 
patent. Prophecy will not do It. Ifacts, not théories, are needed." 

In Seymour v. Osborne, 11 Wall. 516, it was held that — 
"Patent inventions cannât be superseded by the mère introduction of a 
foreign publication of the kind, unk-^ss the description and drawiugs contain 
and exhibit a subslantlal représentation of the patented improvemont in such 
full, clear, and exact terms as to enable any pcM'son skilled in the art or 
science to which it appertains to make, instruct, and practice the invention to 
tlie same practicable extent as they would be enabled to do if tlie information 
was derived from a prior patent." 

It is true that the expert witnesses for the défendants insist that 
the Khotinsky arrangement of circuits is wholly similar to that de- 
scribed and explained by Mr. Edison in the patent in this suit; 
but the évidence given upon the same jwint by the experts for the 
complainant. Sir William Thomson, Mr. Jenks, and Mr. Brevoort, 
is directly contradictory, and seems to be more weighty and conclu- 
sive. In speaking of the Khotinsky patent, Sir William Thomson 
says : 

"Khotinsky does not suggest anything towards the illumination of towns, or 
the cariying of the electrle energy to considérable distances. He does not con- 
template any différence of pressure in the différent parts of his circuit. He 
makos arrangements to provide for one lamp of his System being extinguished 
without disturbing the others, while the output of the engine romains con- 
stant. « * * The dlfHeulties connected with supplying the curront, and 
maintalning approximate enough quality of brilliance among ail the lamps, 
through ail the variations of numbers of lamps used in actual practice, * * * 
were not at ail felt by Khotinsky, who in fact gives no indication of apply- 
ing his System to working at a distance, or of there being any practical différ- 
ence in the tension in the différent parts of his conductors. There is cei-tainly 
noihing in any part of his patent which gives any indication towards the 
solution of the problem discovered by Edison." 

Prof. Chandler says: 

"Tlie Khotinsky patent does not deal with the problem of conveying eloc- 
tricity to a distance, for supplying a large numher of lamps, scattei-ed over a 
considérable area. * * * There is nothing in the language of the Khotinsky 
patent, when properly translated, to indicate that Khotinsky had eonsidered 
tlie question of distance, or that he thought of locating his dynamo at any 
distance from his lamps. * * * Khotinsky evidontly intends to do precisely 
what Werdermann does, — that is, to inaintain a constant current in liis System, 
and to offer to this a constant load,— for he lias provided an équivalent 
résistance, which is to take the place of any lamp which goes ont. * * * 
There is no suggestion of any attempt to overcome the inévitable drop due 
to distance by a System of feedcrs, devoid of lamps, upon which this drop is 
located where it could do no harm. Tliere is no suggestion in tho Khotinsky 
patent of dividing his System of conductors into two parts, — one of which is 
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to be the consumption circuit, the wlres of whieh are so proportioned with 
regard to the number and location of the lamps that no drop in tension will 
occur upon them greater in amount than a negligible percentage; the otlier, 
çi feeding System, devoid of lamps, upon which ail of the inévitable drop duo 
to distance should be located." 

Mr. Jenks says Khotinsky does not show or desoribe — 

"Any idea of divlding the conductors, and assigning to each division separate 
and peculiar functions,— among thèse functions being that of the inteutional 
loss of a predetermined proportion of the total energy upon the supply con- 
ductors,— nor any method for distributing curreut over comprehensive areas 
by simply proportioning the conductors." 

Mr. Brevoort says: 

"Tiiere Is nothing in the Khotinsky patent that shows that he contemplated 
snpplying any large area, and there is certainly no divlsicu of the circuit Into 
two substantial and mateiial portions, distinct from each other,— one, free 
from translating dc^vices, and adapted to act as a feeder and overcome tho 
distance betweeu ihe dynamo and the consumption circuit, vFhieh latter was 
to be so proportioued as to Insure that the lamps in It wotild not sutter a loss 
of pressure of more than flve per cent." 

If tliese criticisms npon the patent of Khotinsky are well found- 
ed, — and I think they are, — it is A^ery apparent that the soheme 
devised hy him for improvements in electric lightitig cannot he tak- 
en to snggest in any way the device of Mr. Edison to secnre the 
same resuit. It does not appear that the difflculty in electric light- 
ing arisingfrom the necessary drop in tension présents itself inthis 
invention at ail. Undoubtedly the inventer does speak ahout the 
action of one lamp in no wise affecting the action of others; but 
this he regards as providéd for either by the multiple arc arrange- 
ment, itself, or by his spécial contrivance of an automatic résist- 
ance equal to the résistance afforded by the lamp previous to any 
lamp being extinguished. I do not see that the défendants are 
aided by this invention. 

The défendants next rely upon two British patents granted to 
La ne-Fox in the year 1878, and upon a letter from Lane-Fox to the 
éditer of the London Times, and published in the London Times 
on December 2G, 1878; and they insist that thèse patents, in con- 
nection with the letter, described a System involving the use of a 
large number of high-resistance incandescent lamps connected in 
multiple arc, and operated from a central station. They insist 
that in this System Lane-Fox professedly foUowed the gênerai 
methods of distributing gas, and that he describes a System of con- 
ductors arranged like gas mains, supplied from a gasworks located 
at some central point in the System. 

The invention in this case is for improvements in obtaining light 
by electricity, and conveying, distributing, measuring, and regulat- 
ing the electric current from the same, and in the means or ap- 
paratus employed therein. 

A careful reading, however, of the description of the invention, 
as declared in the letters patent, differentiates it, I think, entirely 
from the inventive device of Mr. Edison. Undoubtedly, Lane-Fox 
had in mind the diflficulties of electric lighting due to drop in ten- 
sion, but his plan for obviating those difliculties was to enlarge the 
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System of conductors as they approach nearer to the central sta- 
tion, forming what is generaÙy known as the "Tree System." This 
may be described as a system of distribution in whicli the elec- 
trical energy starts from the central station on the largest of ail 
the conductors in the system, then divides itself into so many 
branches as may be necessary to accommodate the groups of lamps 
to be operated, and which branches diminish in sectional area as 
the distance from the station increases. He does not dépend en- 
tirely upon his system of conductors to obviate the difficulty of drop 
in tension, for whicli, "as a remedy," he proposes to annex or attach 
to his System, at various points. Plante batteries, which might act 
as storage batteries for storing up electricity, and distributing it 
through his system. CarefuUy reading the patent, I cannot see that 
there is any attempt on the part of Lane-Fox to localize or separate 
the circuit in such a way that a considérable drop of potential is ad- 
missible upon part of it, and no perceptible drop is admissible on 
the other part; that is, there seems to be nothing analogous to 
Mr. Edison's feeding or consumption circuits. For this opinion I 
ftnd confirmation in the very clear statement made by Prof. Chand- 
1er. In criticising thèse patents of Lane-Fox, he used this lan- 
guage: 

'•In conclusion, I wonld say that I fincl none of the essentlal features ol the 
Edison invention in the Lane-Fox patents. Tho only peints of resemblance 
are the central station, and tho large nnmber of incandt scent lamps. There 
is no division of the circuit into two distinct parts. The circuit is ail consump- 
tion circuit. Lamps are shown upon ail parts of it. There is no portion of the 
Lane-Fox distributing circuit wlileh corresponds to the feeders of the Edison 
System; no portion upon which the inévitable drop in tension due to distance 
could be intentionally localized, whero it would hâve no influence upon the 
lamp, and no means are adopted for malntaining equallty of pressure at the 
terminais of the lamp, except by enlarging the conductors systematically as 
they approach the central station, which is the very plan which Edison prac- 
tically disclaims in the patent in suit. * * * He ha s no System of feeders, 
and he does not anywhere in his System intentionally incur the tnevitable 
drop due to distance, and there render it harmless." 

It must be borne in mind that Mr. Edison's invention was to lo- 
calise the drop in tension, which was inévitable, where it wonld be 
perfectly harmless, so far as the opération of the lamps upon the 
System was concerned. The effect whieh he produced by his in- 
vention was to strip the consumption circuit of ail harmfiil drop 
in tension, so far as that circuit was concerned. The resuit is as 
if no such thing as drop in tension, perceptible in its effect, exist- 
ed at ail. Clearly, the main and chief thing accomplished by Mr. 
Edison was this division of the circuit. Now, in the Lane-Fox Sys- 
tem of electric lighting, the whole circuit is a consumption circuit, 
from beginning to end. The diagram which he annexes to his pat- 
ent, and which he refers to in his spécifications, clearly shows that ail 
of the circuit was to be used as affording stations for lamps; and 
his means of overcoming drop in tension, other than the enlarge- 
ment of his conductors, was the use of supplementary batteries, 
which were placed throughout the system. It would require the 
assistance of a vivid imagination to draw an analogy, suggestive 
and educational in its character, between such a system, so planned 
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and devised, and to be so operated, and that of Mr. Edison. Save 
that in both Systems conductors and electric energy and incan- 
descent lamps and central stations are used, there is no patent 
similarity. The intent may liave been identical. The means of 
realization are diverse. If it needs the close and acute examina- 
tion of skilled experts to discover any similarity between inven- 
tions, such necessity would seem to deny the existence of suggestive 
character in either. 

It is well to remark that in passing judgment upon thèse varions 
inventions, in order that impartiality and exactness may be exer- 
cised, it is to be remembered that 10 years ago the science of electric 
lighting of large areas was in its infancy, and that the application 
of the knovi^ledge which to-day is cominon possession, in forming 
our conclusion of the nature and character of opération of 
electric energy when chained dovi^n to the performance of labor, 
was then whoUy impossible. What those inventions of those days 
were capable of performing was limited by the knowledge of those 
days. Some of those inventions may seem to be suggestive now, 
when we use our présent knowledge touching electricity and its 
characteristics ; but 10 years ago they were unsuggestive, simply be- 
cause, as the fact shows, they failed utterly to suggest. This is 
the unanimous testimony of ail scientists touching the niatter. 

The défendants, as an essential part of their défense in this case, 
further insist that the claims of the letters patent involved in 
this suit were clearly anticipated by prior publication and uses re- 
lating to electro-metallurgy, including therein, especially, electro- 
plating and electrotyping. They dépend upon Napier's work on 
Electro-MetaHurgy, published in 1867, and upon the testimony of 
Mr. Weston, and perhaps one or two other witnesses, who were 
connected in the érection of a plant for electroplating and electro- 
typing in Newarlc, and upon a copy of the Scientiflc American, a 
newspaper published in New York City, of the date of September 
1, 1877, which latter the défendants' claim shows clearly, in a ciit 
of an electroplating plant, the same arrangement and x^roportioning 
of wires and conductors, and the division of the circuit into feeder 
and consumption circuits, to obtain equality of pressure, as Mr. 
Edison claims in his patent. Their contention, briefly stated, is 
that in electrotyping and electroplating, and similar applications of 
electricity, the electric current is distributed by multiple arc; that 
the necessity for equalizing pressure is fully as great as in electric 
lighting; and that long prior to the date of Mr. Edison's invention 
the method employed for equalizing pressure in thèse opérations 
was the same as that described by him. That we may weigh this 
claim properly, and arrive at a just estimate of its worth, it will be 
necessary to consider for a moment just what electrotyping and 
electroplating are. 

"Electro-metallurgy" is a term characterizing ail processes in 
which electricity is applied to the working of metals. Electro- 
typing was in vogue as a popular amusement as early as 1840, 
and it was quite the fashionable thing at that date to copy, by the 
new process which had just been described in the scientiflc pa- 
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pers of the day, coins, seals, and medals. The apparatus em- 
ployed was very simple, and practically is tlie same to-day. It con- 
sisted of a glazed eartlienware jar containing a solution of sulphate 
of copper, and a small porous cylinder containing diluted sulphuric 
acid, in wliicli a rod or plate of zinc was placed, and wMch was sus- 
pended in the jar. The object to be copied by electricity was at- 
tached by a copper wire to the zinc, and immersed in the solution, 
It thus formed the négative élément of a galvanic battery, and a 
current of electricity passed from the zinc through the liquid in 
the jar and cylinder to the immersed object, and thence back to the 
zinc through the copper wire, thus forming a complète circuit. 
The effect of this electrical action was to deposit upon the object 
to be coated a thin film of copper, obtained by the décomposition of 
the copper solution. When the fllm or incrustation of copper had 
become suiiiciently thick, it was readily removed from the object, 
and presented a complète fac-similé of it in reverse. A répétition 
of this opération, with this reversed object as a matrix, resulted in 
presenting the object itself in natural relief. 

Electroplating, another branch of electro-metallurgy, was simply the 
coating of one métal by another, the deposited métal becoming insep- 
arably a part of the object plated. The processwas verysimilar inits 
opération to electrotyping. In both processes, now, separate bat- 
teries or dynamos are used as the generators of the electrical cur- 
rent, and the current is carried by wires to the tanks or vats or baths 
in which the object to be plated or copied is immersed. As in the 
electrotype bath, so in the electroplating bath, there is a liquid 
containing in solution a métal which it is desired to deposit upon 
an object temporarily immersed therein. The current of electricity 
is carried to the bath by means of a plate of métal, called the "anode," 
which is the same as that in solution. The object to be plated 
is immersed in the bath, opposite to the anode plate, and the elec- 
trical current passes through the liquid intervening between the 
two. This opération décomposes the liquid, separating the métal 
held in solution, and depositing it as a thin film upon the face of the 
object to be plated. The opération is continued until the résult- 
ant plating has become of the required thickness, when the plated 
object is removed from the bath. Looking at thèse opérations 
generally, and without further explanation, it is exceedingly diffî- 
cult to draw any analogy between them and the lighting by elec- 
tricity of large areas, in which the necessary drop of tension is 
necessarily overcome. It is certainly very obvions that whatever 
may now be thought of the suggestiveness of the electroiilating 
process or the electrotyping process, in view of what Mr. Edison 
has accomplished toward the solution of the problem of electri^. 
lighting, none of the scientists who in 187!) and 1880 were search- 
ing for the solution of that problem ever gathered from them any 
suîïgestion or hint towards the solution so ardently sought. It is 
difflcult indeed to see the least possible analogy between a bath 
or a vat or a tank containing métal in solution, through which 
an electric current is to be passed— First, for the purposes of de- 
composition; and, secondly, for a flxing of the decomposed mole- 
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<iules of the métal upon an object temporarily placed in the bath, — 
witli a System of electric conductors, feeding and consumption, 
running for miles, perliaps, through thickly-settled territories, kav- 
ing upon thé consumption circuit incandescent lamps permanently 
flxed, and in large numbers, usable at pleasure, and wboUy beyond 
the influence of **drop in tension." Certainly, a noiiexpert, though. 
never so alert, would scarcely discover resemblance between two 
tMngs so utterly dissimilar, nor would he be any the more happy in 
searching for analogy to assist in the solution of a problem touch- 
tag the distribution of the electrical current. Electroplating and 
electrotyping, even when the electric current was conveyed from 
dynamos or batteries exterior, to the Tat or bàth, were, as a rule, 
carried on within a space of limited dimension. In the plant spoken 
of by Mr. Weston, in Newark, the feeder wires were but 16 feet ûi 
length, and the support upon which articles to bé plated were sus- 
pended across the bath still less. Hère, certainly, was no oppor- 
tunity for a harmful drop in tension of the current in passing from 
dynamo to bath. And, besides, in thèse opérations the current 
«ent through the wires is of so low a tension that it would be utterly 
futile to consider it as a possible factor in electric lighting. It is 
true Mr. Weston says that in the construction of the Newark plant, 
illustrated in the Scientiflc American, the feeder wires and the 
supply wires, if they may be so called, were of différent sectional 
area, and were purposely so made that there should be an equality 
of pressure at the baths. But he is the ouly one sufflciently bold 
to make such statement; and, without harshly criticizing it, surely 
it is remarkable that if he thus solved a problem which was excit- 
ing the whole scientiflc world with its difflculties, and its apparent 
impossibilities, he should not hâve made kiiown his success in reach- 
îng the true solution, and that he should not hâve patented that 
invention, so pregnant with resuit, for his own peculiar benefit. 
He applied for, and was granted, other patents, about that same 
time, ail having référence to the use of electricity; but he nowhere 
and at no time intimâtes or claims or suggests that he lias aecom- 
plished the equalizing of electrical pressure by a due and proper 
proportioning of feeder and consumption conductors. It seems that 
Prof. Ohandler's explanation of the différence of sectional area of 
the wires in the Newark plant, or as suggested in Napier's essay, 
is the more crédible, as it is much more reasonable. Speaking of 
the fact that the bars or copper rods upon which are suspended 
the objects to be plated are larger in sectional area than the wires 
«onnecting them with the batteries or dynamos, he says : 

"There can be no appréciable drop in tension upon them, In so short a dis- 
tance, which woald need the différence in sectional area to overcome; and 
the dltïerence in size is a mère incident, and due to the necessity of selecting 
rods large and stiong enough to support the weights hung upon them, and 
short, on account of the limited dimensions of the tank." 

jUI the experts examined by the complainant hâve answered very 
fuUy and completely in référence to the system of electroplating 
and electrotyping, and as to the information given by Napier in his 
•ossay; and they are unanimous that there was nothing, either in tlie 
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testimony of the witnesses, or in the processes described, or in tlie 
publications referred to, that was similar, or substontlally similar, 
to the invention described in the first three claims of the patent 
in the suit. As was said before, the answer to the contention of 
the défendants with respect to this part of their case is that while,, 
under the light that we hâve to-day, thèse processes and this im- 
parted information may seem as if they ought to hâve suggested 
something of value, from which, as starting points, a learned elec- 
trician should, by successive and logical steps, reason out the re- 
sult at which Mr. Edison arrived, yet in point of fact tliey did not 
suggest any such tliing, and were evidently wholly valueless for 
any such purpose. And this is evidenced by the fact that the 
scientists of the day not only did not resort to thèse alleged pro- 
cesses and thèse technical works, but absolutely ignored them, as af- 
fording any assistance towards the solution of the problem which they 
were seeldng to solve. It is a comparatively easy task to-day to 
argue that thèse various processes and arts and metliods and pub- 
lications ought to hâve revealed the solution of the problem in- 
volved in electric ligliting of large territories. From each may bc 
selected peculiarities, bénéficiai and unifpie, that in more or less 
degree bear resemblance to Mr. Edison's invention. But the truth 
is that they did not, conjointly or separately, give birth to sug- 
gestion. The logic of argument, then, miist fail to compel convic- 
tion, when confronted by the more robust logic of fact. 

The défendants further conteiid that there is no patentable iiov- 
elty displayed, because tlie prior methods and Systems of, and 
publications relating to, gas and Avater distribution for public use, 
constitute a complète anticipation of Mr. Edison's alleged inven- 
tion. Their insistence is that the pressure in the distribution of 
gas and water was equalized by precisely the identical means adopt- 
ed by Mr. Edison in his distribution of electricity. 

The publications upon which the défendants r'ely are the works 
of Clegg, of 1841; two éditions of the works of Giroud, of 1867; of 
AUavoine, published in 1879; the reports of the Philadelphia Oas- 
works from 1837, 1841, 1848, 1849, 1859, and 1860; and of the works 
of Du Moncel, published in 1878, relating to the distribution of gas. 
A number of witnesses were also examined, wliose testimony was 
with référence to distribution of gas, and the means and process 
adopted to equalize it, in the cities of Newark, Lowell, and Philadel- 
phia. 

So far as the distribution of water was concerned, the défend- 
ants claim that the statement made by Mr. Church as to the dis- 
tribution of the water supply in New York; of IMr. Grreenougli, 
as to the distribution of water in P.oston; and of Mr. Brown, as to 
the distribution of water in Pittsburgh, — fully sustain their con- 
tentions. 

It must be admitted tliat for certainly 50 years back, and more, 
perhaps, ît lias been the custom to hâve, in the distribution of 
water and of gas to customers distant from the réservoir or holder, 
independent mains or lines of pipes, from Avhich originally no serv- 
ice pipes were laid, and which were used simply to carry the water 
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or gas to a point generallj in the center of the gênerai System, for 
the purpose of overcoming tlie effect of friction by a new supply of 
the gas or water to be fumished. Tlie theory of the défendants 
is this, and at first glance it is extremely plausible: That the 
analogy between the flow of the liquids, gas and water, and the 
flow of the current of electricity, is exceedingly strong, and almost 
identical, and that any reputable engineer would necessarily, upon 
but little thought, adopt, from his knowledge of the distribution of 
gas and water, the same method and plan for dealing with the electric 
current. On the other hand, the complainant insista that the prob- 
lem to be solved is whoUy différent with regard to water and gas, 
on the one hand, and electricity, on the other; that in the one case 
a retardation of the flow by the action of friction was the sole diffi- 
culty to be considered; in the other, how to deal with the absolute 
loss of the current itself became the vital question. Its thorough 
destruction lay at the basis of the problem which so tried their 
ingenuity. And they asserted that différences, radical and unex- 
plainable, existed between the pondérable bodies which are called 
"gas" and "water," and that impondérable and intangible vibratory 
action of molécules which is called "electricity." Many diiferences 
between them were cited upon the argument, the effect of which was 
necessarily to weaken very much, if not entirely to destroy, the 
theory that there was a distinct and positive similarity between 
gas, water, and electricity, which would justify analogy in. their 
treatment. It would be simply impossible to analyze and state hère 
thèse différent théories. 

Evidently the questions thns submitted to the adjudication of the 
court are questions primarily for learned experts, and they were 
so dealt with in this case. A battle royal has been fous^ht be- 
tween those who hâve presented the théories of the défendants, 
and those who hâve explained and illustrated the contentions of 
the complainants. Weighing the testimony as best I can, and after 
the most careful considération, I am of the opinion that neither the 
distribution of water nor of gas, nor the various publications re- 
ferring thereto, and suggesting methods therefor, could hâve formed 
a basis upon which Mr. Edison could hâve successfuUy constructed 
his System. It would be tiresome, in the extrême, if ail the opin- 
ions advanced by the experts on either side, touching this point, 
were quoted. I sliall simply say that the évidence given by Sir 
William Thomson, the leading British scientist, upon this part of 
the case, is so satisfactory, and, as it seems to me, so logical and con- 
vincing, that I give it unqualifled assent. He says: 

"I do not think the analogies known, prier to 1880, between tlie action or 
flow of gas and water and of electricity, were sufflcient to teaoh electricians 
that electricity conld be successfuUy dlstributod over considérable areas to 
Incandescent electric lamps in the manner and by the means referred to in 
the tenth Interrogatory, so as to maintaln uniform candie power through- 
out the System. I hâve myself, for many years,— at least thlrty-five years, — 
been famillar with the analogies between the flow of gas or water in pipes, 
and electricity In conductors, and hâve explained and illustrated that anal- 
ogy in many published works contained in my volume of coUected papers men- 
tloned in my answer to Interrogatory 2. To make a proper working analogy, 
the pipe through which gas or water flows must be flUed with porous or spongy 
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material, through wliicli the gas or water would percolate wlien compelled to 
do so by différence of pressure at the two ends of tlie pipe. AVe sliould theu 
liave flow o( the pondérable fluid in simple proportion to the pressure, as is 
the flow of electricity in a conductor. In reality, the flow of gas or water 
through a pipe is nearly in proportion to the square root of the différence of 
pressures, but it is also affected by varions other circumstances, for whicli 
tliere is no analogy in tlie flow of electricity through conductors. Thus, in 
the defendant's translation of Giroud's treatise, (page 615,) we tind: 'Corning 
from the holder under a pressure wliicli is necessarily constant in Paris, 150 
mm., for example, the flow of gas is obstructed first by the outlet valves at 
the Works; then, by the tums or elbows of the pipes, by narrowings of pipes 
of too small diameter, by différences of level; and, finally, by the stopcock of 
the bumer itself ; and this obstacle, the last of ail, allows the gas to escape 
from the orifice of the burner at a pressure of hardly more than two or three 
mm., and fifteen or twenty on burners constructed on false principles. It is 
between thèse two extrêmes tliat ail the phenomena of circulation tako place 
which we are about to discuss in this work.' This is absolutely unlike the 
problem of electrlcal distribution. The ob.1ect of pressure for gas between the 
Works and the place of consumption is merely to bring the gas to the place. 
The enormous range of pressure from 150 mm. to two or three for the best bum- 
ers is utterly différent from anythlng that occurs in the electric problem. The 
efllciency of the gas is not dépendent on its pressure, but on its combustion; 
and It is remarkable, in contrast to the action of electricity, that it gives bet- 
ter results at the low pressure of two or three mm. than at the higher pressure 
of fifteen or twenty. In the electric light the efHei(>ncy of a certain quantity 
of electricity dépends whoUy on its pressure; and lamps adapted to work at 
a pressure of twenty would give, with the same quantity of electricity, ten 
tlmes as much light as lamps of the same quality adapted to work at a pres- 
sure of two. 

"In an electric System, delivering electricity from the source at a presstwe 
of 150, and using it at a pressure of three, only one-flftieth of the whole en- 
ergy ■would be used, forty-nine flftieths of it being wasted by tiie génération 
of heat in the conductors. The comparison of rhe flow of electricity in a sin- 
gle conductor, and the flow of water or gas In pipes, set forth in the âiagram 
facing page 292 of the défendants' printed record in this case, represents tho 
alniost total loss of energy by the electricity in figure 3, in circumstances anal- 
ogous to those of the outflow of gas at B in figure 2. The difflculty in mak- 
ing ont anythlng of a quantitative comparison between the two cases is illus- 
trated by the fact that the forces illusti-ated by tlie spring balances and re- 
p( lied disks of figure 3 would be, not In simple proportion to the pressure, 
but would dépend, in a very complicated mannor, on the squares of tho pres- 
sures, and the configurations of the Unes of electric force between the disks, 
and round their edges to the earth. Thus, the lower ends of the springs would 
be nothlng nearly in a straight Une, as shown in figure 3, while the levels of 
the water in the pressure gauges of figure 2 would, as correctly shown, be es- 
sontially in a straight Une. The electric System essentially involves two 
conductors, with a différence of potentials maintained between them. This 
différence of potentials is what is technically, and by English board of trade 
rule, called 'pressure.' To this there is absolutely nothing analogous in pipes 
for the distribution of water or gas. * * * 

"The equalizing of electric pressure within flve per cent, in the consump- 
tion circuit, in ail varj'ing conditions of the lamps used in différent parts of 
the circuit, and the calculation of the conductors r(>(iuired for this purpose, 
and for the feeding conductors, after ha-\ing formed the idea of using feeding 
conductors, is a problem upon which no light whatever is thrown by anythlng 
to be found in thèse treatises. And in fact, prier to 1881, none of the engineers 
who attacked the problem of the electric lighting of clties, many of whom 
were thoroughly acquainted with gas distribution, did propose or show any 
slgns of havlng invented the System of consumption district and feeders until 
Edison gave it in his patent 264,042. Even as late as 1885 we lind Professer 
George Forbes, in his Cantor lectures, delivered in the month of Febmary of 
that year, and published in the Journal of the Society of Arts for October, 1885, 
giving an elaborate and fuU comparison of electric distribution with gas dls- 
v.55K.rjo.4 — 33 
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fîlbutlon, and describing Mr. Edlson's fèeder System and patent In tlie foUow- 
ing statement: 'It must be acknowledged that the simple tree System, -whero 
ail the dynamos are connected In parallel witli the mains, présents a very 
serions obstacle in the rapid fall of potential; the maximum distance of a 
lamp from the station along the Une of condiictors, consistent with the eco- 
nomical considérations, being 124 j'ards, if the pressure required for ail lamps 
is the same.' * * • 

"The translating devices used for tlie electrlc light are utterly and ossential- 
ly dltterent from anything used In gas llghting, or in connection wlth gas dis- 
tribution. The electrlc light, of -whatever klnd, acts entii ely by the résistance 
of an arc, wliether of air or of some solid conductor, to the flow of electrlcity 
through it. The electric current es.sentially passes throngh the lamp from 
one portion of the System of conduct<.rs to anolher, at a différent potential 
from the flrst. The différence of potcntlals of the two is the workiug pres- 
sure of the lamp. In gas llghting tlie gas simply flows out of the pipe, and 
burns la the air. The light given dépends on the quantlty of gas delivered 
and on the température and manner of Its buming. It dépends on pres- 
sure only so far as thls influences the nianner of tlie buming. The work 
done by the pressure on the ovitflowing gas is infinitesmal in comparison wlth 
the work done by the coBabustion which générâtes the light. Every time tlie gas 
Is lighted it is regulated by tlie user, who llghts it and tums the stopcock tlll 
lie sees the flame to be of the slze and brightness which he désires. Doubled 
or tripled or halved pressure, supervenlng in the course of a moming or even 
ing, on account of the extinction or the llghting up of other lights fed by the 
same piains or branches, is controUed by the user, who partially^ closes the 
stopcock when he sees the light flarlng up too high, and opens It wider when 
lie tinds hls llglit too low. Thls eontrol by the stopcock does not in the sliglit- 
est degree impair tlie economy or alter the quality of the light, however great 
the différence of the supply pressure may bo. There is absolutely no anal- 
ogy in gas to the electrlc bridge from one main to another main, sueh as Is 
constltuted by the Incandescent light. The Incandescent light has no regulator 
in connection wlth it. It Is elther off or on. The ordniary user has no means 
of alterlng the différence of potential in virtue of whlch it acts. The régula- 
tion of the pressure, or différence of potentlals, is required for two purposes: 
(1) To prevent the lamp from being destroyed by too high pressure; (2) to keep 
up its biilllance to the proper degree. No such reasons demand equallzatlon 
of pressure for gas, and the only reason for reqiilring a rough approximation 
to uuiformlty of pressure Is to save tbe user the trouble of regulating by his 
stoiJcock, or to save the expense incurred by too much gas passlng, or by the 
breakage of a lamp glass when a light Is allowed to flare up wlthout being 
notioed. Wlth thèse well-known facts in every one's mind, it is not to be 
wondered at that electrical engineers did not look to gas distribution for sug- 
gestions as to liow best to arrange the pairs of conductors required for the 
electric ligbting of a clty." 

I do not think that the witnesses for the défense hâve by their 
statements and arguments in any wise weakened. thèse reasons, or 
affected thèse conclusions. Of course, it is exceedin<i;ly hazardous 
for one not an expert to express an opinion on a question so wliolly 
withîn the domain of scientiflc exposition; and the hésitation to do 
so would be unconquerable were it not that even the able and 
iearned witnesses for the défense, when speaMng of the problem 
of the distribution of electricity on a large scale in 1880, and its 
probable solution, were positive that there was a serious difftculty 
involved, which was apparently insuperable, and Dr. Morton did 
not hesitate to challenge as impossible the statement that Mr. 
Edison had really accomplished what he claims, even after his in- 
vention was made public; and yet Dr. Morton and the other most 
Iearned witnesses must hâve been thoroughly aware of the means 
adopted to equalize the pressure in gas and water distribution. 
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At that very time it was common Imowledge witli them. Yet, 
knowing what that method and those means were, thèse gentlemen 
not only faUed to dérive assistance from those methods, or to apply 
their Icnowledge to the distribution of electricity, but absolutely 
doubted, even after the announcement of Mr. Edison's successful 
exi>eriment, whether it could possibly be true. At that time they 
could hâve had no faith in the educational power of the methods 
of gas and water distribution in their application to the distribu- 
tion of the electric current. 

The answer, I think, which must be given to this part of the de- 
fendants' case, — and in this I include, also, the défense which is 
based upon the alleged anticipatory System of equalizing pressure 
in electrotyping and electroplating, and upon the publications 
thereto relating, — is this : 

"That while it is admitted by the experts on both sides, in this 
case, that ail the leamed electricians of the world, in 1880, were 
individually engaged, each in his own way, in attempting to solve 
the problem of the distribution of the electric current over large 
areas, so as to be successful, not one of them, so far as the testi- 
mony in this case goes, and so far as our knowledge extends, ever 
thought of adopting the means which it is alleged was used to 
equalize the pressure în water and gas distribution, or to equalize 
the pressure in electrotyping or electroplating, to overconie the 
harmful drop in tension, necessarily found in sending the electric 
current to a large number of incandescent lamps. Surely, if thèse 
were anticipations, or if they were so educational in their char- 
acter and in their effect as is claimed by the défendants to-day, we 
would hâve seen the practical resuit in the opérations of the minds 
of scientiflc gentlemen scattered ail over the world, who were dili- 
gently seeldng to solve a problem which, notwithstanding ail this 
previous knowledge, seemed to them practically unsolvabie." 

There were other patents and publications mentioned by the 
défendants, and some criticism made upon the original proceedings 
in the patent office, but I do not think it is necessary to consume 
time in discussing them. I hâve gone over what seemed to be 
the strongest points of the défense, — points which were relied upon 
at the argument, — and my conclusion is that they do not success- 
fuUy disprove the claim which Mr. Edison has made to be the first 
inventor of the combination described in thèse letters patent. I 
think it is clearly proved that he was the first to conceive of such 
an arrangement and proportioning of the consumption and conduct- 
ing wires of a circuit that the inévitable resuit would be to secure 
uniformity of pressure throughout the whole System. He was the 
flrst to divide a circuit covering a large area into smaller consump- 
tion circuits, in which the drop in tension would be negligible, 
without the expense of a very large sum of money in increasing the 
copper of his wires. He was the first to obtain the equalization 
of candie jwwer. He was the first to supply his consumption con- 
ductors with feeding conductors set apart for that purpose only. 
He was the first to localize upon feeding conductors the drop in ten- 
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sion, so that tlie loss upon tb.e consumption conductors was always 
negligible. 

It is difficult— impossible, perhaps — to describe wliat invention 
is. If invention implies sometMng more than a mère change of 
form or arrangement or mode of use; if it be the resuit of inventive, 
as distinguished from mecbanical, sldll; if it be the resuit of the 
opération of the intellect, not foUowing the beaten track, but strik- 
ing out into some new direction, and achieving some new triumph; 
if it be the résultant of the exercise of the créative skUl and genius 
in harmonious combination,— then I think Mr. Edison, so far as the 
matters involved in this suit are concerned, should be termed an 
inventor of high order. 

The défendants deny infringement. Considérable testimony waa 
taken on both sides with référence to infringement, and, as usual, 
there is some contrariety of statement; but the weight of évidence 
shows clearly that the défendants had adopted the System of elec 
trical distribution which Mr. Edison had described in thèse letters 
patent, and in so doing had clearly infringed the claims now in 
suit. It is not necessary to consume time in discussing the évi- 
dence on this point. Some technical questions touching the plead- 
ings in the cause were presented at the opening of the argument; 
but, as leave was given to make such amendments as might be nec- 
essary to présent the real merits of the controversy, they may be 
regarded as out of the case. 

There must be a decree as prayed for in the bill. 



GREEN V. CITY OF LYNN. 

(Circuit Court, D. Massachusetts. Aprll 7, 1893.) 

No. 1,824. 

1. Patents for Inventions— Adjudication by Suprême Court on Questions 

OF Fact — How Atailable. 

The décisions of the suprême court upon questions of fact In a suit 
determlnlng the valldlty of a patent do not operate strictly as res judicata, 
or as a technical estoppel, In a subséquent suit in tlie circuit court upoa 
the same patent between différent parties, but opei-ate merely upon the 
conscience of tlie Inferlor tribunal; and therefore, m applylng conclusions 
of the suprême court, the circuit court should ftrst inqulre what facts are 
proven In the pendlng case by Independeut eyldence, given uiider the ordi- 
nary rules of law, and, second, examine the opinions of the suprême 
court, and the Une of reasonlng and conclusions which they exhibit, and 
from thèse or otherwise, but not by formai évidence, become satlsfled 
whether or not the proofs of which the latter court took cognizancc were 
substantlally the same as those In the case at bar; hence there Is no 
reason for burdening the record In the case at bar with the record in the 
suprême court, and. If ofCered In évidence, It will be stricken out. 

2. Same — Vai.idity — Limitations — Dkiykn Wei,i.s. 

Reissued letters patent No. 4,372, granted May 9, 1871, to Nelson W. 
Green, for an Improvement m driven wells, must be llmltcd to the pro- 
cess In which the tube Is driven thi'ough the earth, without boring, so as 
to form an air-tight joint by the pressure of the earth around it; but it 
covers this process whether the tube Is so driven for the whole depth of 
tlie well or for only a part of such depth. 
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3. Samë—Validity— Invention— Water Suppi.y. 

Lettei-s patent No. 218,875, issued August 26, 1879, to N. AV. Green, for 
a System of supplying cities and towns with wiiter froui driven wells, lu 
so far as their object is to cause tlie force of snction developed by th(; 
pumps to combine wlth and aid tlie force of gravlty in i)roducing a flow of 
water from other subterranean réservoirs to tlie wells wlien the local sup- 
ply of sucli wells bas been exhausted by pumping, involve nothing more 
than tbe application of the ordinary training of the engineering profes- 
sion to the subject-matter, and are to that estent void for want of inven- 
tion. 

In Equity. Suit by Nelson W. Green against tlie city of Lynn 
for the infringenient of reissued patent No. 4,372, granted May 9, 
1871, to N. W. Green for an improvement in driven wells, and letters 
patent No. 218,875, issued to the same inventor August 26, 1879, for 
"an inexhaustible water supplyfor cities and towns." In the Sys- 
tem covered by the latter patent one or more pumps were connected 
with a séries of any number of driven wells by a common suction 
pipe, through which water was drawn from ail of them, and thence 
forced through a single set of mains. The eduction pipe was supplied 
with a valve so loaded that it would allow the escape of the water 
should a higher pressure than that desired be produced therein. The 
principal advantage claimed for the system was that, when the 
local supply of water was exhausted by the wells, and the force 
of gravity failed to renew it from other sources, the force of suction 
of the pumps would become effective to produce a flow of water to 
the wells from other subterranean réservoirs. Bill disraissed as 
to this patent, and sustained in part as to No. 4,372, with decree for 
complainant. 

T. W. Porter, for complainant. 
John R. Baldwin, for défendant. 

PUTNAM, Circuit Judge. Preliminary to tbe final hearing of 
this case a question of proof arose, which was disposed of at the 
time without examination of authorities, and should now be re- 
stated. ïhe défendant called the attention of the court to the opin- 
ion of the suprême court in Andrews v. Hovev, 123 U. S. 207, 8 Sup. 
et. Eep. 101, reafflrmed Tebruary 10, 1888, '(124 U. S. 094, 8 Sup. 
et. Rep. 676,) declaring void one of the patents in issue hère on the 
ground of prior public use. This oijinion involved a serious ques- 
tion of law touching the construction of section 7 of the act of 
Mardi 3, 1839, then for the flrst time settled; and also a question of 
tact whether or not there had been a prior use within the meaning 
of that statute as construed by the court. The court found against 
the patent on the issue of law, and also on that of fact. This dé- 
cision was handed down in November, 1887, more than four years 
after the bill in this case was filod, and more than four years before 
the question hereinafier stated was raised in this court, so that the 
défendant had more than ample time to put itself in proper position 
to avail itself of the conclusions in Andrews v. Hovey. 

Ilnder thèse circumstances, the défendant produced and offered 
in évidence two large volumes, containing the record in Andrews v. 
Ilovey, prepared and printed in accordance with rule 10 of the su- 
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preme court, (3 Sup. Ct. Eep. viiii) I refer to that rule in tMs con- 
nection in order to speciflcally describe the nature of the volumeB 
tlius offei'ed in eyidence, and to clearly distinguist them from a 
certilied copy of the record of the court in the strict sensé of the 
Word, although I am not aware that the latter wonld hâve met the 
piirposé in question any bettér than the volumes offered. There 
was not oflered with thèse volumes any independent évidence of 
the facts proven in Andrews v. Hovey, although subsequently a cer- 
tifled cppy of the déposition of the complainant in this case given in 
Andrews v. Hovey wâs put in évidence, the same being clearly rele- 
vant, — iiot as a déposition, btit as an a:dmission. 

Tlie complainant objected to the réception of the two volumes in 
question, and April 26, 1892, moved that the same be stricken from 
tUe record! It then apneared that the volumes had simply been pro- 
àuced before the examiner, with the intention of flliug them as évi- 
dence in the cause, but had never been formally thus flled; so that 
the ihotioil of the complainant was in ail respects seasonable. At 
the hearbig on this motion neither counsel Wfts able to produce au- 
thorities begring upon it, or to satisfy the court that any spécial 
practice in suîts of this nature had become established. Thereupon 
the court applied to the case well-known rules of évidence govemiiig 
proceediugs in equity, as well as at law, and granted the motion ol 
the complainant. The court has since been able to make some ex- 
aminalion of the authorities, and believes its rulings to be fully sus- 
taineil by th(-m. 

It is to bc observed that this question did not arise on a motion 
for an ad intérim injunction, with référence to whicli the rules of 
évidence are not strict, but are molded to meet the convenience of 
a summary hearing. This may safely be done, as the ultimate 
rights of parties are not then involved. 

Of course the findings of the suprême court in Andrews v. Hovey 
on questions of law are conclusive on ail other courts. The same is 
true, as to its findings of fact, with référence to any other cause in 
which the court perçoives that the proofs are substantially the same 
as thosp which came before the suprême court. The reasons for 
this need not be élabora ted, but this distinction is to be noted: that, 
when the parties are not the same in each case, the déterminations 
of issues of fact by the suprême court do not operate strictly as rcs 
adjudicata, or as a technical estoppel, but merely upon the con- 
science oC the inferior tribunal. How are the cases to be brought 
together for this purpose? An answer based on the fundamental 
rules of law seems simple. First, it is essential that the facts 
brought to the attention of the suprême court should be proven in 
the pending cause independently, according to the ordinary rules of 
évidence; and thereupon the court in the pending cause should ad- 
vise itself as best it may of what appeared to the suprême court, — 
ordinarily from the opinion rendered by it, and, if this is not sufft- 
cient in détail, from an informai perusaï of whatever was laid before 
it. As this ascertainment is merely to inform the conscience of the 
court in the pending cause, and to enable it to follow the Une of 
reasoniag and conclusions of the appellate tribunal, there is no oc- 
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casion for burdening the case with the formai proof of what ap- 
peared in the suprême court, nor is there any propriety in so doing. 
Therefore it was tluit tliis court granted the motion of the com- 
plainant to strik(> out the two volumes in question, and held that 
the defc^ndant, ii it sought to avail itself of the reasoning and con- 
clusions in Andrews v. Hovey, must prove the substantial matters 
which there appeared as independent facts according to the usual 
ruies of évidence. 

3 Eob. Pat. §§ 1017, 1175, touches tliis question. This portion of 
tliis work must, however, be read with care, because, as is too fre- 
(juent in discussions of this and Idndred questions, sufficient discrim- 
ination is not made between the rules touching interlocutory and ad 
intérim injunctions, and those pertaining to final hearings. The 
court conceives, however. that the author correctly states the prin- 
ciple in section 1175 as follows: "The weight to be attached to any 
judgment in favor of a patent, as évidence of its validity in future 
actions, dépends upon the identity of parties, the identity of issues, 
the identity of testimony," and so on. By the words "the identity 
of testimony" the author evidently means that the same facts must 
be proven in each case independently. 

In Edgar ton v. Manufacturing Co., 9 Fed. Kep. 450, the court, be- 
ing asked to apply décisions in several cases to a pending patent 
cause, said as follows: "But the proofs in Brown v. Wliittemore," 
(5 Pish. Pat. Cas. 524,) meaning one of the other cases, "on the ques- 
tion of prier use and sale with the consent of the patentée, and in 
Edgarton v. Breck," (5 Ban. & A. 42,) meaning also one of the other 
cases, "on the question of invaliditj^, do not seem to hâve been the 
same as in the cases now before the court. * « * Of course, if 
the testimony in thèse cases was substantially the same as tliat in 
the cases heretofore decided by the learned judges in the Massachu- 
setts circuit court, I should feel wholly bound by their décisions, and 
the construction of the patent given by them." In McCloskey v. 
Hamill, 15 Fed. Eep. 750, the court, touching a lilœ proposition, 
said: "The facts which the plaintiff proved upon the second hearing 
[meaning a second hearing in a prier cause] are the same which he 
relies upon in this case." In Celluloïd Manufg Co. v. Zylonite Brush 
& Comb Co., 27 Fed. Kep. 291, the court said, (page 295 :) "The facts 
presented by the record are so strictly similar to those in" (naming 
a case on the same patent, previously heard by another tribunal.) 
In American Bell Tel. Co. v. Wallace Electric Tel. Co., 37 Fed. Eep. 
672, the court spoke of "the examination of the record," meaning 
plainly the record in the then pending case, made to ascertain 
whether distinguishable from cases theretofore decided. 

None of thèse expressions indicate that the question now under 
considération was formally presented, nor do they show distinctly 
how the record in each pending suit was made up; but the fomi 
of them carries a decided impression that no rule, except that which 
this court adopted, as already stated, ever occurred to them. There- 
fore, in applying the conclusions of Andrews v. Hovey, this court is 
— ^First, to Inquire what facts are proven in the pending case by in- 
dependent évidence, given under the ordinary rules of law; and, 
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second, to examine the opinions of the suprême court, and the line 
of reasoning and conclusiona whicli they exliibit, and from thèse 
or otherwise — ^but not by formai évidence — ^become satisfled whether 
or not the proofs of which. the latter court took cognizance were 
substantially the same as those in the case at bar. If they were, 
its line of reasoning and conclusions bind the conscience of this 
court upon the questions of fact involyed; otherwise they fail to do 
so, perhaps wholly, perhaps in part. 

It is true tliat this method of proceeding may produce a resuit on 
questions of fact diiïering from the latest flndings of the suprême 
court, but in this respect we hâve the example of that court itself, 
as shown with référence to this verv patent, in Eames v. Andrews, 
122 U. S. 40, 7 Sup. et. Eep. 1073, and Andrews v. Hovey, already 
referred to. Moreover, inasmuch as it must be conceded that the 
conclusions in Andrews v. Hovey are in no sensé a technical estop- 
pel against the complainant in this case, it must also be conceded 
that he is entitled to an opportunity to correct any imperfections 
in the présentation of facts in the former case, especially if, as 
claimed by him, the resuit was in conséquence of incautious ad- 
missions of his counsel, based on an erroneous assumption that the 
law was more favorable to the patent than was found by the su- 
prême court. AU that this court fînds in this record touching thèse 
admissions appears on page 139, vol. 2, of the record, in an extract 
from complainant's brief in Andrews v. Hovey, commencing as fol- 
lows: "But it is not denied that in this case there is prov^ed that 
* * * other persons, without the patentee's consent and allow- 
ance, did put the invention into public use without his knowledge." 
It appears also (volume 2, p. 69) that this brief was put in as an 
exhibit, but the court has not found it in the record. So much 
as is given from it is an admission only of the resuit of what was 
proven in Andrews v. Hovey, and not of a gênerai fact. It there- 
fore can hâve no effect hère, in the absence of facts actually proven 
in this case of like character with those shown in the earlier pro- 
ceeding. The attention of the court has not been broiiglit by the 
counsel for the défendant to any part of the record in which such 
facts appear. 

It is also shown (volume 2, p. 138) that the complainant was one 
of the parties complainant in Andrews v. Hovey; but as the défend- 
ant parties are not the same, and are not shown to be in privity, 
this does not qualify what has already been said touching res ad- 
judicata and estoppel. The court believes that it has on this part 
of the case covered ail suggestions made by the counsel, whether In 
oral arguments or their brief s; and it was not necessary to refer 
to each suggestion specifically. 

With référence to the complainant's letters patent No. 218,875, 
on which the bill is based in part, the patentability of the subject- 
matter thereof is denied in the amended answer of the défendant, 
and the court is compelled to concur with the défendant in this 
particular, and to dismiss the bill so far as that patent is concerned. 
The larger portion of the record and of the briefs, both on the side 
«f complainant and of défendant, is taken up with discussing the 
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relations of thîs patent, and also of the earlier patent, No. 4,372, 
for the driven well simply, to certain théories touching subter- 
ranean waters; but that subject-matter was exhausted in connec- 
tion with patent No. 4,372, — at least so far as the law is concerned, 
— by Eames v. Andrews, 122 U. S. 40, 7 Sup. Ct. Eep. 1073. So far 
as this topic is concerned, a multiplicity of driven wells involves, 
under the law, no features beyond tiiose recognized by the suprême 
court in the case last named. 

The combination set out in patent No. 218,875 involves nothing 
except the application to the subject-matter of the ordinary train- 
ing of the engineering profession, unless there may be something 
novel in the automatic waste valve claimed in combination by the 
complainant; but this particular question of novel ty the court haa 
not found itself obliged to investigate, for the foUowing reasons: 
It is not claimed that the city of Lynn ever used this automatic 
waste valve, but that it so constructed its works as to get the 
benefit of a certain static pressure, which was ita équivalent. 
Sometimes the most satisfactory way of ascertaining whether any- 
thing adopted by an alleged infringer is the équivalent of what is 
covered by the patent is to commence at the other end of the in- 
vestigation, and détermine whether what the infringer uses would 
hâve been patentable prior to or simultaneously with the patent m 
question. If not, of course it foUows that it cannot be held to be 
the équivalent of anything lawf uUy patented. Now, in this case it is 
apparent that the use of the static pressure in the manner claimed 
in this record, either independently or in this combination, was not 
a novelty in the existing state of the art. 

With référence to letters patent No. 4,372, ail the questions 
raised in this record as to its patentability are disposed of by 
Eames v. Andrews, 122 U. S. 40, 7 Sup. Ct. Eep. 1073, and Beedle 
V. Bennett, 122 U. S. 71, 7 Sup. Ct. Eep. 1090. It is apparent 
that the facts proven in the présent case touching this point are for 
aU substantial purposea the same aa those considered by the suprême 
court in the cases cited. Even the détails of the circumstances 
attending the discovery or invention, the early experiments, and 
the reasons for not applying sooner for a patent, follow Beedle v. 
Bennett, pari passu, through the certified copy of the déposition 
of the complainant put into this case by the défendant. 

The attention of the court has not been called to any évidence 
whatever of prior use of the character described in Andrews v. 
Hovev, already referred to, (123 U. S. 267, 8 Sup. Ct. Eep. 101, and 
124 Ù. S. 694, 8 Sup. Ct. Eep. 676.) As the admissions of counsel 
In Andrews v. Hovey hâve, for the reasons stated, no bearing on 
the case at bar, this question ia left as it was left by the suprême 
court in Eames v. Andrews and Beedle t. Bennett. As to the 
alleged anticipatory publications, the court perceives that the most 
important are identical with those considered in Eames v. Andrews, 
and with référence to the remainder the attention of the court ha» 
not been called to any proofs in the record touching them. 

The court has been able to reach conclusions in regard to thé 
question of infringement which appear satisfactory to it, although 
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it woàld have been more content if it could hâte IifiàM more froni 
thë'côUïisel toucliing it. ■ 

Ais 'to tlxe eflfeot and nature of the coniplainalit''s patent No. 
4i,372, tMs court turns to the reasoning and conclusions of the 
suprême court. WMle there is much which has the api)earance 
of giviiig the patent a hroader construction than this court gives 
it, the foUowing références to the opinion in Eamea v. Andi'ews 
seem to détermine clearly its true nature: On page 57, 122 U. S., 
and page 1083, 7 Sup. Ct. Kep., the court refers to the f act that 
"the tùhe, in the act of being driven into the earth, to and into a 
water-béa,ring stratum, would form an air-tight connection with the 
surroùûding earth;" and again, on tlie same page, it says: "The 
necessaïy effect of dri-ving the tube is to displace the eartli laterally 
by compressing it; and the elasticity of the earth is such as to 
cause it to cling and contract around the tube so as to exclude 
the air." On page 59, 122 U. S., and page 1084, 7 8up. Ct. Eep., 
the court says: "It was equally a necessity to the perfect opéra- 
tion of the apparatus that the tube should be air-tight throughout 
its length." On page 61, 122 U. S., and page 1085, 7 Sup. Ct. Eep., 
it says again: "Therefore it foUows from the amended spécifica- 
tion and the claim of the reissiied patent, by the necessity of the 
case, as expressly declared in the original, that à drîyen well cannot 
be constructed in a rock fomiation," On page 62, 122 U. S., and 
paçe 1085, 7 Sup. Ct. Kep., again referring to rock formation, it says: 
"The rod or tube, having been inserted in the opening made through 
the rock, may then be driven in the usual manner through the 
remainder of its course, until it reaches a water-bearing stratum 
of earth, as if no rock had been met in its passage." 

Each of the above citations bears directly upon the proposition 
that, notwithstanding the spéculations touching the laws of science 
alleged to be involved, the complainant was entitled by his patent 
to whatever beneflt might corne from driving his tube into the 
ground, in the literal sensé of the word "driving," and to nothing 
more. This is made ail the more clear bv the références of the 
court (page 67, 122 U. S., and page 1088, 7 Sup. Ct. Kep.) to the 
extracts from "McKenzie's 5,000 Receipts" and Eees' Cyclopedia. 
The former described a method of boring for springs, and then 
putting pipes down the aperture. The court said that this was 
nothing more than a simple process of flnding water in the usual 
way, as in the case of an ordinary dug or bored well, such as hâve 
been immemdrially used. Of course, therefore, this process was 
not patentable; and, so far as the complainant might claim to cover 
it, his patent would be ineiîectual. But the extract from Rees' 
Cyclopedia is even more striking^ It describes a well constructed 
by perforating the ground to a sufiicient depth by means of an 
angèr ot borer, foUowed by a cylindrical wooden pipe placed in the 
hole and' driven down with a mallet, with the boring afterwards 
continued, so that the pipe may be forced down to a greater depth, 
until it reaches thé water or spring. It is entirely plain that this 
deScribes a method of driving a wooden pipe in such manner that 
the earth abont it would undoubtedly in most cases croate an air- 
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tight joint. Yet the court held that tMs did not anticipate com- 
plainant's patent No. 4,372, because the "same observation" ap- 
plies equally to this method of constructing a well as to that de- 
scribed in "McKenzie's 5,000 Receipts." In other words, tlie court 
said that merely boring a hole to be followed by a pipe driven tnto 
it in the manner described was, to repeat the language already 
çited from the opinion, "a simple process of finding water in the 
usual way, as in the case of an ordinary dug or bored well, such as 
hâve been immemorially used." 

It is therefore plain that the claim of the complainant in patent 
No. 4,372 was held by the suprême court to be construed in its 
natural sensé, — that is, a well obtained by actually driving a pipe 
into the earth without previous boring, and without removing the 
earth upward, so that the earth crowded back tends to make an 
air-tight joint; but the patentée is entitled to the benefit of this 
method of construction, although the driving is for only a portion 
of the depth, if that portion intervenes between tlie surface and the 
water-bearing stratum. Eames v. Andrews, 122 U. S. 70, 7 Sup. 
Ot. Eep. 1090. 

This view of the patent, which this court feels bound to accept 
from its reading of the opinion in Eames v. Andrews, disposes of 
and renders unimportant ail the experiments described by the 
défendant, of coloring the surrounding surface water, and holds 
the défendant liable for ail wells which were driven in any part 
by wrenches or mauls, as described by the witnesses Walden and 
Hunt. So far as the wells were sunk by the use only of the water 
drill, they class with tliose described in Eees' Cyclopedia, accord- 
ing to the référence already made, and are not infringements. 

The patent has expired, but, as the bill was flled during its cur- 
rency, the jurisdiction of the court in equity is not affected thereby. 
There can, of course, be no injunction. 

There will be a decree dismissing the bill so far as relates to 
patent No. 218,875, and sustaining it so far as relates to patent 
No. 4,372, and for an account so far as touches any wells driven 
in whole or part by a wrench or maul, or by analogous methods, 
with costs for the complainant. Complainant will file a draft 
decree, and give notice thereof on or before the 22d day of the cur- 
rent month, and défendant will file corrections, and give notice 
thereof on or before the 29th day of the current month. 
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HERRESHOFF MANUF'G OO. v. THE NOW THEN. 

(Circuit Court of Appeals, Tliird Circuit. AprQ 25, 1893.) 

REPAniS TO VeSSEL — LlBN-^BviDENCE. 

If necessary repairs and materials be made and fumislied to a vessel 
in a port otlier tJian lier liome port, tlie prima facie presumptlon is ttiat 
they were made and fumistied on the crédit of the vessel, unless the work 
be done by order of the, owner, in which case a lien by agreement of the 
parties must be shown. 50 Fed. Rep. 944, afflrmed. 
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3. Samb— Rebsonal Crédit op Ownee. 

Repairs to a yacht, amountlng to $1,615.05, were furnlslied on the order 
and crédit of the owner, who was reputed a rich man and solvent, by 
Ubelants, from whom the owner had purchased the yacht. Afterwards 
further repairs, arabmiting to $97.10, were lurnished, and Included in the 
same blll for the tirst repairs. ffeW, that in botli instances libelants must 
be presumed to hâve relied xipon the Personal sufflciency of the owner for 
payment of their clalms, and were not entitled to a lien on the vessel. 

Appeal from the District Court of the United States for the Dis- 
trict of Delaware. 

In Admiralty. Libel by the Herreshoff Manufacturing Company 
against the steani yacht Now Then for repairs. The libel was dis- 
missed below. 50 Fed. Eep. 944. Decree aflflrmed. 

Henry W. Bâtes, (J. H. Hoiïecker, Jr., of counsel,) for appellant. 
Willard Saulsbury, Jr., for appellee. 

Before ACHESON and DALLAS, Circuit Jiidges, and BUTLEE, 
District Judge. 

DALLAS, Circuit Judge. This is an appeal from a decree in 
admiralty dismissing a libel to enforce an asserted lien against the 
steam yacht Now Then. It was alleged in the libel that the libel- 
ants, "at the request of the uiaster of the said vessel," and in a port 
as to which she was a foreign vessel, had repaired the yacht, and 
that there was due therefor |1,712.15, with interest. The demand 
comprised two separate subjects of charge, viz.: As of October 24, 
1889, |1,615.05, for repair or renewal of the boiler, performed in or 
about the month of Jtily, 1889; and as of April 11, 1891, |97.10, for 
certain other repairs or materials made or furnished at the last- 
mentioned date. The main question was and is whether the libel- 
ants had established a right to a lien upon the vessel. The court 
below, citing the case of The Lulu, 10 Wall. 197, held the gênerai 
rule to be: "If necessary repairs and materiiils are made and fur- 
nished to a vessel in a port other than lier home port, the prima facie 
presumption is that they were made and furnished on the crédit of 
the vessel, unless the contrary appears from the évidence in the 
case;" but also referred to the qualification of this rule under The 
Mary Morgan, 28 Fed. Kep. 196, and The Francis, 21 Fed. Rep. 715, 
to the effect that, "when the work is done by order of the master, 
a lien is imi>lied,b»it for work done by order of the owner no lienwill 
exist unless proved by the agreement of the parties." The learned 
judge of the district court was of opinion that, in view of this 
qualification of the rule, a lien did not exist in this case, because the 
work was not done nor the materials supplied ujjon the order of 
the master, but by order of a représentative, not of the vessel, but 
of the owner ; and that, even under the rule as broadly stated, there 
would be no lien, because it appeared from the évidence that, in 
point of fact, the work was not done on the crédit of the vessel. 
We hâve no hésitation in adopting the learned judge's opinion as 
to the law, nor in accepting his finding of fact with relation to the 
ârst item of the claim; but with respect to the items of April 11, 
1889, we hâve had some doubt; and hâve reaclied the same conclu- 
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sion as to them, only after careful considération of the pèculiax 
facts of the case. 

Mr. Addicks bought this yacht from thèse libelants. He person- 
all,y paid for it, and gave it to his wife. As is statcd in the opinion 
of tlie court below, "he was reputed to be a rich nian, able to pay 
his debts, and there was no tliouglit on the part of the libelants 
that they would require a lien on the vessel to secure payment for 
their work." The previous repairs had been made upon liis crédit, 
not upon that of the vessel; and the only inference whicli enn fairly 
be drawn from the évidence is that the libelants relied solely upon 
him for payment of ail their claims. They presented both of thèse 
chai'ges, flnally, in the same blll; and in no manner did they ever 
distingxiish between them as to the crédit given. It is searcely con- 
ceivable that, being content with the personal sufficiency of Mr. Ad- 
dicks for the larger amount, they intended to hold the vessel for th(; 
comparatively insignificant suin of $97.10; and therefore, although 
as to this item the materials were not supplied, as in the instance 
of the boiler repairs, upon the direct order of Mr. Addicks, we think 
the reasonable déduction from the proofs is that they also were fur- 
nished upon his crédit. The decree is aflSrmed. 
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.T. T. LTjNN CO., Limited, et al. v. CAMBKON et iil. 
(Circuit Court of Appeals, Fiftli Circuit January 16, 1893.) 

jSo. 42. 

Shipping — Injuries to Goods — Liability — Evidence. 

Wliere the faet of damage to goods on tlie voyage, and the extent of 
sut'h damage, are shown, the burden is on the carrier to show tliat it was 
occasioned eitlier hy inhérent defects in tlie goods or by sweat of the 
sliip, and lieuce within the exceptions of the bill of lading. 

Ajjjjeal from the District Court of the United States for the 
Eastern District of Louisiana. 

In Admiralty. Libel by William Cameron and J. W. Castles, 
trading as Cameron & Castles, against the steamship Beeche Dene, 
her tackle, etc., (the J. T. Lunn Company, Limited, claimant,) for 
damages to a cargo of sugar. The vessel was released on claimant's 
bond, Richard Milliken, surety. The district court entered a decree 
for libelants, from which the claimant and its surety appealed. Af- 
flrmed. 

Toseph P. Hornor and Guy M. Hornor, for appellants. 
Eichard De Gray, for appellees. 

Before PAEDEE and McCOEMICK, Circuit Judges, and LOCKE, 
District Judge. 

McCOEMICK, Circuit Judge. The appellants claim that the 
damage to the cargo was occasioned either by inhérent defects in 
the goods or by sweat of the sMp, and within the exceptions in the 
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bill of ladingi The burden of proof was on tkem to show this, 
as the faet of damage and its estent were fuUy shown. A care- 
ful examination aind considération of the proof fails to satisfy us 
that such was the case, and our conclusion, therefore, is that the 
judgment of the district court should be afflrmed at appellants' cost, 
and it is so ordered. 
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J. T. LUNN CO., Limited, et al. v. CAMERON et al. 

(Circuit Court of Appeals, Fiftli Circuit. March 6, 1893.) 

No. 42. 

ADMIBALTY— ApPEAL— EVIDBNCB. 

Under raie 8 of tlie circuit court of appeals for the fiftli circuit, tbe prac- 
tice in. admiralty appeals is not like that formerly existing in tlie circuit 
courts under admiralty rule 49, but like the suprême court practlce, and 
new évidence cannot be taken by déposition de bene esse, but only by a 
commission under suprême court rule 12, (3 Sup. Ct. Rep. ix.,) wliich should 
not issue of course, but only when it appears that the testlmony is ma- 
teii'al, and a good excuse for not ofCerlng it m the trial court is given. 

Appeal from the ^District Court of the United States for the 
Eastern District of Louisiana. 

In Admiralty. Libel by William Cameron and J. W. Castles, 
trading as Cameron & Castles, against the steamship Beeche Dene, 
her tackle, etc., (the J. T. Lunn Company, Limited, claimant,) for 
damage to a cargo of sugar. The vessel was released on claim- 
ant's bond with Richard Milliken as surety. A decree was entered 
for libelants, and aflBrmed by this court on appeal taken by respond- 
ents. 55 Fed. Eep. 525. Pending the appeal, the libelants took 
new évidence. Heard on respondents' motion to retax the costs. 
Granted. 

Joseph P. Homor and Guy M. Homor, for appellants. 
Richard De Gray, for appellees. 

Before PARDE.E and McCORMICK, Circuit Judges, and TOUL- 
MIN, District Judge. 

McCORMICK, Circuit Judge. This case is an appeal in admi- 
ralty. Gur judgment was that the judgment below be afflrmed at 
appellants' cost. Pending the appeal, the appellees took new évi- 
dence, without obtaining an order of this court for the taking of 
additional testiinony. They proceeded under admiralty rule 49, 
promulgated by the suprême court in 1851, for taking further proof 
in a circuit court upon an admiralty appeal. Notice was given to 
the adverse party, who appeared, and dilly objected to the proceed- 
ing as unwarranted. In taking and printing ; this additional évi- 
dence, costs to the amount of $41 were incurred, which hâve been 
taxed against the appellants, to correct which this motion is made 
to retax the costs so as to relieve appellants ,of the $41 above men- 
tloned, urging, with other groundis not deemed necessary to no- 
tice, that said additional évidence was taken without any or- 
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der of tMa court authoriziog it to be taken, and without sliowing 
any légal reason for taking it, and over the objection of appellants, 
duly made and entered before said testimony was taken. 

By section 4 of the act of Marcà 3, 1891, establishing this court, 
it is provided that no appeal shall tbereafter be taken or allowed 
from tbe district courts to the circuit court, but only to the suprême 
court or to the circuit courts of appeals, according to the provisions 
of said act. By the last clause of section 2 of said act it is pro- 
vided: "The court shall hâve power to establish ail rules and régu- 
lations for the conduct of the business of the court within its juris- 
diction as conferred by law." 

This court is given appellate jurisdiction of ail cases other than 
certain specifled classes of cases which are reviewable only by the 
suprême court, and the provisions appear to point to precisely the 
same practiee in reaching this court and proceeding in it, as in tak- 
ing and conducting appeals or writs of error to and in that court. 
Authorized by thèse provisions of the statutes, we hâve adopted our 
rule 8, (47 Fed. Rep. v. :) "The practiee shall be the same as in the 
suprême court of the United States, as far as the same shall be ap- 
plicable." 

On the subject we are now considering, the practiee in the su- 
prême court is regulated by rule 12, (3 Sup. Ct. Eep. ix.,) which is 
in two sections: 

"(1) In ail cases where furtlier proof Is ordered by the court, the dépositions 
which may be tukeii shall be by a commission to be issued from this court 
or from any circuit court of the United States. 

"(?) In ail cases of admiralty and maritime jurisdiction, where new évidence 
shall be admissible in this court, the évidence by testimony of witnesses shall 
be taken under a commission to be issued from this court or from any circuit 
court of the United States imder the direction of any judge thereof ; and no 
su<;h commission shall issue but upon interrogatories to be flled by the party 
applying for the commission, and notice to the opposite party or his agent 
or attomey, accompanied wlth a copy of the inten-ogatories so flled, to file 
cross interrogatories within twenty days from the service of such notice: 
provided, however, that nothing in this rule shall prevent any party from 
giving oral testimony in open cotut in cases where by law it is admissible." 

In prize cases certainly the cause is heard de novo on appeal in 
the suprême court, (Yeaton v. U. S., 5 Cranch, 283,) if not in ail ad- 
miralty appeals; but ordinary appeals in admiralty hâve not been 
heard de novo in the suprême court in the same sensé or to the 
same extent as was provided for and obtained in cases on appeal 
in the circuit court, as indicated and regulated by rule 24 and rule 
49 in admiralty, authorized by section 6, 5 St. at Large, p. 518, and 
fuUy discussed in The Lucille, 19 Wall. 73, and in The Charles Mor- 
gan, 115 U. S. 75, 5 Sup. Ct. Hep. 1172; The Mabey, 10 Wall. 420. 
On the subject of taking new évidence in cases on appeal in the 
suprême court it is expressly held that such évidence cannot be 
taken by déposition de bene esse. That the provision of the stat- 
utes authorizing the taking of such dépositions in express terms 
refers to cases in the district and circuit courts, and does not ap- 
ply to cases pending in the suprême court, (The Argo, 2 Wheat. 289,) 
and that testimony by dépositions can be regularly taken for thé 
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suprême court only under a commission issuing according to its 
rulès. There can be no substantial amendment of pleadings in the 
suprême court, and commissions to take testimony do not issue out 
of that court as a matter of course, on formai application under 
rule 12, but the party is required not only to show that the testi- 
mony is material, but is required to présent a satisfactory excuse 
for not taking the évidence before the trial courts. The Mabey, 
supra. Parties and learned proctors hâve assumed in this case, 
and perhaps in others, that as the appeal from the district court 
in admiralty cases now comes to this court, the rules applicable 
to appeals in such cases to the circuit court before March 3, 1891, 
governed in such cases in this court. We do not so construe the 
statutes and the promulgated rules bearing on the subject, and our 
judgment rendered in this case on a former day of this terni (55 Fed. 
Rep. 525) will be so modifled as to read : It is ordered that the judg- 
ment of the district court be afftrmed, and that appellant pay aV 
the costs except the costs of taking and printing additional évidence 
taken after the allowance of the appeal, and the costs of this motion, 
which excepted costs are adjudged against the appellees. 



McLEOD V. 1,600 TONS OF NITKATE OF SODA. 

(District Court, N. D. Califomla. April 18, 1893.) 

No. 10,253. 

1. Demurbasb— Exceptions— PoLiTicAi, OcciniREKCES— Evidence. 

Llbelant's ship proceeded to a Cliiliau port for cargo mider a charter 
party wMch provlded for demurraj^e at a certain rate, "the act of God, 
political occurrences, tire, * * « excepted." Civil "vvar was progressiug 
in Chili. The port was blockaded hy the de facto government, and tlie 
agent of the cliarterers was unable to procure cargo because the seîlers 
would not deliver, for fear of being compelled to pay a second exi)ort duty 
in case the government fell. Ecld, there being no actual vis major en- 
countered by the cliarterers, to prevent a loading, that they were not with- 
in the exceptions of the charter party, and were liable for demurrage. 

8. Samb — AcTDAL Prévention of Loading. 

The fact that the political occurrences in question indireotly prevented 
the charterers from procuring a cargo, or from bringing it to the port of 
loading, was not sufïlclent to exempt them from liability. They must hâve 
prevented the charterers, after procuring the cargo at the port of loading, 
from loading it on the vessel. 

In Admiralty. Libel by George McLeod against 1,G00 tons of 
nitrate of soda, (J. W. Grâce & Go., claimants,) cargo of ship Dun- 
staffnage, for breach of charter party. Decree for libelant. 

Andros & Frank, for libelant. 
Page & Eells, fo^- claimants. 

MORROW, DistiJct Judge. The libelant, by his agents, Scammel 
Bros., of New York, chartered the British bark Dunstaiï'nage to J. 
W. Grâce & Co., of San Francisco, by charter party dated Septem- 
ber 16, 1890, for a voyage from a safe nitrate port, as ordered by 
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charterers or their agents, to San Francisco, Cal. The charter 
party contained the foUowing stipulations: 

"ïlie said parties of the second part do engage to provide and fnmisli the 
said vessel, during tlie voyage aforesaid, vi^ith a full cargo of, siiy, nitrate of 
soda, in bags, to be reeeived by the vessel as customary. * * « Tlie said 
parti(>s of the second part shall be allowed, for the loading and discliarge 
of said vessel at the respective ports aforesaid, lay days, as follows: Thirty 
working lay days for loading, to commence 24 liours after lier inward cai-go 
"^^ iinnecessarj' ballast is flnally discliarged, and captain has given written 
notice to that effect. * * * And for each and every day's détention by de- 
fault of said parties of tlie second part, or their agents, tliey agrée to pay to 
the said party of the iirst part demurrage at tlie rate of four pence sterling 
per ton register per day; but, should tlie vessel be detained by th(> master 
beyond the time lierein specified, demurrage shall be paid to charterers at 
the same rate, and In the same manner. * * * The cargo sliall be re- 
eeived and delivered witliin reaeli of the vessel's tackle. * * * The act of 
God, enemies, political occurrences, tire, and accidents beyond charterers' 
control, as well as the dangers of tlie seas and navigation, always excepted." 

It was also provided that the loading port should be uanied by 
the charterers at the last port at which tlie vessel shotdd discharge 
lumber. The bark discharged its cargo of lumber at Antofogasta, 
in the republic of Chili; and the cliarterers, about Deciniber 4, 
1890, nanied the port of Caleta Buena as the loading port, under 
the terms of the charter party. The Dunstufïnage arrived at the 
last-named port February 9, 1891, when the master of tlie vessel 
was notified by the agent of the charterers that the port was 
blockaded. The cargo intended to be shipped by the Dunstaffnage 
was purchased by J. W. Grâce & Co., for such purpose, in time for 
shipment in accordance with the terms of the charter party. But, 
under the laws of the republic of Chili, then in force, there was 
payable by the sellers, on ail cargoes of nitrate of soda sold for 
shipment from Chilian ports, an export duty of fl.50, Chilian 
money, for each 100 Spanish pounds. This duty was payable to 
the government of Chili, at its customhouse at the port of ship- 
ment. "WTien the Dunstaflfnage arrived at Caleta Buena, February 
9, 1891, there was in progress, in the republic of Chili, a war be- 
tween two parties, both of whom claimed to be the government of 
that country. One party was known as the "Congressional Party," 
of which George Montt, subsequently président of the repnblic, was 
one of the ieaders; and the other, as the "Balmaceda l'arty," of 
which latter party, Balmaceda, then président of the republic, was 
the chief. The Congressional party, with its military and naval 
forces, held possession of the town and port of Caleta Buena, and 
so continued in possession during the period involved in this con- 
troversy; and during that time no représentative of the Balmaceda 
party or government was at that port, to whom the duties could 
hâve been paid, but there was a représentative of the Congressional 
party at the port, who was ready to receive such paynient, and 
to issue thereupon a clearance to the vessel and cargo. The char- 
terers failed to deliver a cargo on board the Dunstaffnage within 
the time required by the charter party; and they give as a reason 
for such failure the refusai of sellers of nitrate to deliver the 
same for shipment during such time as the Balmaceda party was 
v.55F.no.4 — 34 
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unjepreseïited ait Caleta Buena,,on ihe grouaid that payment of the 
export duty to the Congressional party ^^©.uld not be in liquidation 
of sucli duty, and a défense tp them, as against any claim which. 
might thereafter be made therefor by the Bahnaceda party, or a 
défense against any charge that might thereafter be made against 
them by the Bahnaceda party for à violation of the revenue laws 
of the governmént. As a matter of fâct, the Ëalinaceda party never 
regained possession of the town or, po^t of Caleta Buena; but on 
the ottier hand, while the Congressional party claimed to be the 
true government of Chili, at no time during the détention of the 
Dunstaffnage at Caleta Buena was the indépendance of the govern- 
ment of the Congressional party recognized by any nation, and it 
was not until September 4, 1891, that this party became victorious, 
and possessed the entire country, and formed a provisional govern- 
ment, which was recognized by the United States and other nations 
September 7, 1891. ■ 

ïhe blockade of the port of Caleta Buena was raised by the Con- 
gressional party February 15, 1891, and permission given to vessels 
lying in port to load saltpeter, upon condition that the duties had 
been previously paid to the commander of the gunboat stationed 
at that port. On March 16, 1891, the master of the Dunstaffnage 
notifled the agent of the charterers that the lay days provided for 
in the charter party expired on that day. In reply to this notice, 
the agent refused to admit the claim, and referred to the excep- 
tions contained in the last clause of the charter party, providing: 
"The act of God, enemies, political occurrences, fire, and accidents 
beyond charterers' control, as well as the dangers of the seas and 
navigation, always excepted." The vessel was loaded with a cargo 
of nitrate, and dispatched April 23, 1891; and it is agreed that the 
amount of demurrage incurred, if any, is |1,927.37. 

The question is as to whether the charterers are relieved from 
liability for the détention of the vessel at Caleta Buena beyond the 
period of 30 days, under any of the conditions or exceptions provided 
by the charter party. The law is well established that where a 
contract spécifies a certain number of days for the loading or un- 
loading of a vessel, and provides that, for any détention beyond the 
lay days, demurrage is to be paid at a fixed rate per day, the shipper 
is held strictly to its terms. Eandall v. Lynch, 2 Camp. 352 ; Leer 
V. Yates, 3 Taunt. 387; Barker v. Hodgson, 3 Maule & S. 267; Bessey 
v. Evans, 4 Camp. 131; Barret v. Dutton, Id. 333; Thiis v. Bvers, 
1 Q. B. Div. 244; Straker v. Kidd, 3 Q. B. Div. 224; Cross v. Beard, 
26 N. Y. 85,; Eailroad Co. v. Northam, 2 Ben. 1; Sleeper v. Puig, 
17 Blatchf. 36; Williams v. Theobald,, 15 Ped. Rep. 469. But it is 
claimed by the charterers in this case that the delay in loading the 
vessel was not their default, but the interposition of a superior 
force, for which they were not liable, under the terms of the stipu- 
lation providing for demurrage "for each and every day's détention 
by defauït of the said parties of the second part" In support of 
this position the foUowing cases are cited: Towle v. Kettell, 5 
Cush. 18; The Cargo of the Mary E. Taber, 1 Ben. 105; Thacher 
V, Gaslight Co., 2 Low. 301. 
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In Towle v. Kettell thé charterers agreed to pay demurrage for 
détention, provided such détention should happen by tlieir default. 
The vessel was detalned in quarantine, and the suit involved a claim 
for dt'niurrage for such. détention, but tlie court held th.at tlie dé- 
tention was not the default of the charterer. 

In the case of The Cargo of the Mary E. Taber, the stipulation 
was to the same effect, — that the charterers should pay demurrage 
for détention of the vessel, provided such détention should happen 
by their default. The cargo was wood. By the custom of the 
trade, the vessel was bound to deliver the cargo at différent places 
in the port, if requested. The master, having delivered his deck 
load at one dock, was requested by the charterer to deliver the rest 
at another, and lost several days in getting there, by reason of the 
weather. The court held that no demurrage could be recovered, 
uuder the charter, for such détention. 

In Thacher v. G-aslight Oo. the stipulation was that the charterer 
would pay demurrage "for each and every day's détention by default" 
of the charterer. The cargo was coal. The vessel was detained, 
waiting for a berth where she could be conveniently discharged. 
The court, in its opinion, referred to the two cases just cited, and 
Davis V. Wallace, 3 Cliff. 123, (decided by Judge ClifEord in 1888,} 
and said: 

"Those three décisions are not iiicoiisistent witli eadi other; and they mean 
that the pro'viso Intends to exonorato the charterer fi'om delay occasioned by 
superior force acting directly upon the dischargo of that cargo, and not from- 
tho mdirect action of such force, which, by its opération on other vessels, has 
caused a crowded state of the doclis. If the respondents do not funiish the 
wha.rf room, o,r any other means and appliances which they are to supply, it 
is not enongh for them to prove tliat they hâve taken reasonable measures to 
procure thérn. In short, the default does not mean négligence, but a fallure of 
contract on their part, unless it is caused by a direct and immédiate vis major, 
or something lUie It." 

The law, as declared in this last case, certainly does not relieve 
the charterers from liability, upon the facts in the présent case. 
No force was applied to prevent the delivery or loading of a cargo 
on board the Dunstaffnage at Caleta Buena. The most that can 
be said is that a third party, wishing to avoid the possible risk of 
being required to pay the export duties a second time, refused to 
deliver a cargo to the charterer in time to enable the latter to make 
the shipment in accordance with the terms of his agreement with the 
libelant. It was not a direct or immédiate vis major, nor any- 
thing like it; but the voluntary act of the seller of the cargo, in 
refusing for a time to assume a risk which attached to the business, 
and rested upon one or both of the parties to that transaction. As 
between the owner of the vessel and the charterers, it was the duty 
of the latter to furnish a cargo within the time agreed upon, or be 
in default; and, being in default, it is not sufiflcient for them to 
plead now that they took reasonable measures to procure a cargo. 
This is the doctrine established by a number of the leading cases. 

In Davis v. Pendergast, 16 Blatchf. 565, it was stipulated in the 
charter party that the charterers should hâve 45 running days for 
loading and discharging cargo, and in case the vessel was longer de- 
tained they werè to pay demurrage, provided the détention should 
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happen by their default. The vessel was detained 13 days after 
the expiration of tlie 45 lay days; and the default involved, in parc, 
the conduct of third parties, as appears by tlie following in the 
statement of tlie case : 

"By the customliouse régulations, tlie assorted cargo could only be dis- 
charged at the custonihoiiso, elther from the vessel alougside, or by menus of 
lighters. If lighters are eiiiployed, tlie expenso is paid by the vessel. If the 
rtischarge is made at tlie customhouse, the vessel miist wait her turn tor a 
place alongsiae. AU the cargo on the bark was diseharged upon lighters, 
except the coal, which was deùvered from the ve&sol at a wharf. Tlie lighters 
were fumlshed by the consignées, and paid by tlie vessel. Seven days were 
oceupied In disehargiiig the coal, whon it might liave been put eut in h.-ilf tliat 
tiiue. ïhe reason for this delay was that the coal liad been sold by the 
agents of the respondents, and was to be delivered at the rate of thirty tons 
per day. The lumber was delivered from the liglitei'S to tlie différent persons 
to whom it had been sold by the agents ol the w^spondénts. Much delay was 
caused by this mode of doing business, sometimes on accouDt of the great 
distances the lighters were sent, and sometimes by the refusai of partii.'S to 
take the lumber. There was no time when the persons recelving ïhe cargo 
were delayed by the vessel. The lumber could haVe been put olï in a little 
more than two days at the wharf, or upon lighters, if they had been ready to 
take it. The msister of tlie vessel frequently called upon the consignées to 
furnish him with lighters more rapidly. The assorted goods were diseharged 
by the lighters as soon as they could hâve been if the vessel had waited her 
turn at the customhouse." 

In the district court the libel was dismissed; the court holding, 
upon the authority of Towle v. Kettell, that the burden of proof was 
on the owners to show that the vessel was detained by default of 
the charterers, that the mère lapse of time was not necessarily a 
default, and that the charterers were not responsible for the delay 
in furnishing the lighters. Davis v. Pendergast, 8 Ben. 84. Upon 
appeal to the circuit court, Ohief Justice Waite, sitting as circuit jus- 
tice, overruled this décision, holding, in favor of the libelants, that — 

"The term 'running days' was evidently employed to exclude the idea of work 
ing days only. Tliis tlirows upon the respondents (charterers) ail the risks of 
détention by intervenlng Sundays and holidays, as well as by the onliwaiy 
interi-uptions incident to the business, such as customhouse and port régula- 
tions in référence to the mauner of taking in or discliarging cargo, lacli of 
wharfage or lighterage facilities, not due to any fault of the vessel, and the 
like. The respondents, in effect, agreed that no more than forty-five nnining 
days sbould be oceupied in loading and diseharghig the cargo, unless it was 
occasioned by some fault of tlie vessel, or some unusual and extraordinary 
interruption, that could not hâve been anticipated when the contract was 
made. Détention by reason of any of the rislvs assumed by the respondents 
placed them in 'default,' witliin the meauing of that term, as used in the 
charter, and rendered them liable for the stipiilatcd demurrage." 

Counsel for the respondents in the présent case contends that the 
authority just cited is to be interpreted in their favor, because of 
the qualiflcation that the charterers' liability is excused when the 
default is occasioned by "some unusual and extraordinary interrup- 
tion, that could not hâve been anticipated when the contract was 
made." But an interruption was anticipated, as we shall see when 
we come to consider the exceptions provided in the charter party. 
For the présent, we are only concemed in determining, in liraine, 
what constitutes a "default" on the part of the charterers, without 
référence to other exceptions and conditions. 

In Dow V. Hare, decided by Judge HofEman, in this court, in 1876, 



m'lEOD V. 1 ,600 TONS OF NITRATE OF SODA. 533 

the charter party provided for the carnage of a cargo of coal from 
San Francisco to Oiinalaâka, to be there delivered to the United 
States steamer Saranac, which was expected to be in port at the 
time of tlie arrivai of tlie cliartered vessel. When tlie yessel ar- 
rived at Onnalaska the steamer Saranac was not in port, and the 
vessel lay througli her lay days, and a number of days aftei-, on de- 
murrage. The Saranac had been wreclced and lost at sea. The 
chartered vessel discharged her cargo on the wharf, returned to San 
Francisco, and sued for demurrage. The demurrage clause in the 
charter party was the same as in the case at bar. It was con- 
tended on the part, of the défense that the facts did not bring the 
case within the terms of the agreement, inasniuch as the failnre to 
receive the cargo was not due to the "default of the charterers." 
The court held that it was the duty of the charterer to provide a 
consignée to rectdve the cargo at the i)lace of destination, and, fail- 
ing in this duty, lie was "in default." The case was appealed to the 
circuit court, wliere the decree was afflrmed. If we apply the law, 
as thus declared, to the présent case, we must say that the charter- 
ers were in default when they failed to provide a cargo for the 
Dunstaffnage within the time stipulated in the contract, and that 
they w^ere not relieved of their liability because their failure was 
primarily the resuit of a default of a third party. See Abb. Shipp. 
(13th Ed.) p. 208, and cases there cited. 

We come now to the exceptions contained in the charter party, 
which, it is admitted, qualify the demurrage clause, and under 
which it is claimed that the charterers are relieved from liability 
because of "political occurrences" and "accidents beyond charter- 
ers' control." Assuraing that thèse intervening causes did operate 
so as to prevent the sellers of nitrate from delivering a cargo to the 
charterers, the question arises as to whether they prevented the 
loading of the vessel, within the meaning of the exceptions. It is 
contended on the j^art of the libelant that it is not sufficient that 
thèse causes, if they existed, prevented the charterers from procur- 
ing a cargo, or from bringing it to the place or port of loading, but 
they must hâve prevented the charterers, after having had the 
cargo procured and ready at the port of loading, from doing the 
actual work of loading the cargo on board the vessel. In other 
words, they should hâve had the cargo bought and delivered to 
themselves at the usual place of loading, and then, if the political 
occurrences or accidents beyond charterers' control operated di- 
rectly so as to prevent the loading of the vessel, the exceptions 
would be a défense, but if thèse causes simply prevented the char- 
terers from securing the delivery of a cargo from the jnirchaser to 
them at the port of loading, and thus indirectly pr(;vented them 
from loading the vessel, the exceptions are no défense, because the 
prévention is not only too remote, but not within the terms of the 
contract. The leading case in support of this constniction is Grant v. 
Coverdale, (in the liouse of lords,) L. R. 9 App. Cas. 470. In that case 
the charter party contained a stipulation that the ship "shall, with 
ail convenient speed, sail and proceed to Cardiff East Bute dock, 
or so near thereunto as she can safely get, and there load,'' etc. 
The demurrage clause was as follows: 
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'"Urne to commence from the vessel being ready to load, and ten days on 
demurrage over and above the said lay days, at forty pounds per day, exeept 
In casé of haiids striklng work, or frosts, or floods, or any other unavoidable 
accidents preventing the loading." 

The vessel proceeded to the Cardiff East Bute dock. The charterer 
did not hâve his cargo on the dock ready to load, but it was neces- 
sary for him to bring it from the West Bute dock, which was con- 
nected with the East Bute dock by a canal, and locks at both 
ends. During the lay days of the ship a frost set in, and tluy 
canal became impassable by ice, by reason of which the charterers 
were unable to bring the cargo alongside the ship, exeept, at ex- 
traordinary expense, by carting, which the référée found, though 
physically possible, was not a reasonable mode to adopt, under the 
circumstances. The court held that the frost did not prevent the 
ioading, within the meaning of the exception, and in commtmting 
on the scope of the exception the Earl of Selborne said: 

"Thèse worda In the exception are as large as any wOrds can be. They 
mention 'strites, frosts, floods, and ail other unavoidable accidents preventing 
the loading.' If, therelore, you are to carry back the loading to anything nec- 
essary to ■ be done by the charterer in order to bave the cargo ready to be 
loaded, no human being can tell where you are to stop. The bankruptcy, for 
instance, of the person with whom he: bas contracted for the supply of the 
iron; or disputes about the fulfillment of the contract; the refusai, at a 
critical point of time, to supply the iron; the neglect of the persons who ought 
to put It on board lighters to corne down the canal for any distance, or to be 
brought by sea, or to put it on the railway, or bring it in any other way in 
which it is to be brought,— aîl those things are, of course, practical impedi- 
ments to the charterer having the, cargo ready to be shipped at the prope 
place and time. But is it reasonable that the shlpowner should be held to be 
answetable for ail those things, and is that within the natural meaning of the 
Word 'loading?' Are those tliings any part of the opération of loading? Noth- 
ing, I suppose, is better established in law, with regard to mercantile cases of 
this klnd, than the maxim, 'Cause proxlma, non remota, spectatur;' and It 
appears to me that the fact that this particular wharf was very near the 
OardifC East Bute dock can make no différence, in principle, if it was not the 
place of loading." 

In ttie same case, Lord Fitz Gerald states his conclusion as fol- 
lows: 

"It seems to me that the exception applies only where the accident prevents 
the loading at the place of loading, and not where it prevents or retards the 
transit or conveyance of the cargo to the place of loading. The shipper was 
bound to bave a fuU cargo at the place of loading, and he took on himself ail 
the risks conséquent upon delay in transit. If he had had it there, it could 
hâve been loaded within the lay days, and no case of demurrage could hâve 
arisen." 

This case was cited as authority upon a like question by the cir- 
cuit court of appeals for the flfth circuit in the case of The India, 
49 Fed. Kep. 82; and the latter case was foUowed by the same 
court in Sorenson v. Keyser, 52 Fed. Eep. 163. 

In the case of The Village Belle, 30 Law T. (N. S.) 232, the court 
appears to hâve given a somewhat wider range to the stipulated 
exceptions, but not to the estent of excusing the charterer for a de- 
lay caused by the happening of events not directed against the par- 
ticular vessel. In that case the charterer was to furnish a cargo of 
iron ore at BOboa» Spain. At the time of the arrivai of the ves- 
sel at that port (February 23, 1873) the plac« was threatened by the 
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armed forces of the Carlist party. The excepted périls stipulated 
in the charter party, in favor of the charterer, were: 

"AU accidents an4 causes occurring, beyond the control of the sMppera and 
of freighters, whieh may privent or delay her loading or diseharging, including 
civil cominotlons, strikes of any pitmen or workmen, riots, frosts, lloods, stop- 
page of trains, accidents to macliinery, &c., always excepted." 

The ship was detained for 39 days after the expiration of the 
lay days, for which demurrage was claimed. The défense of the 
charterer was that the default in loading "during the lay days was 
excused by the happening of events excepted by the charter party 
in favor of the charterer. Sir Eobert Phillimore held that the biir- 
den of proof was upon the charterer to show that the noncompli- 
ance with the terms of the charter party was occasloned by the 
happening of such events. The charterer accordingly produced 
évidence of great disturbances in the district from which the iron ore 
was being obtained; that the Carlists had eut the Depiitation Eail- 
way, which brouglit ore down from the mines; and that the dis- 
turbed state of the country interfered with the hauling of the ore. 
The court held that the charterer could not excuse his default in 
loading within the lay days by giving évidence of gênerai disturb- 
ance and cessation of work in the district ^about the time, but to 
exempt himself from liability he must show a disturbing cause 
actually preventing the loading of the particular ship. 

In the case at bar the political occurrences and accidents beyond 
charterers" control had no direct relation to the loading of the char- 
tered vessel; but, so far as they were unusual and intervening 
causes, they constituted a gênerai condition of afïairs, operating 
upon ail vessels and ail shippers alike. Such a condition, as we 
hâve seen, is not a sufiEicient excuse. The charterers should hâve 
provided a cargo at the place of loading within the time stipulated 
in the charter party; and if, in doing so, they, or those of whom 
they purchased, incurred any risk or péril, it was their misfortune, 
and not the fault of the owner of the vessel, who had performed 
his part of the contract. 

It is, however, conceded, on behalf of the libelant, that the excep- 
tions qualify other conditions of the charter party, and, among 
others, the stipulation that they should "provide and furnish" a 
cargo; and it is contended, on behalf of the charterers, that to pro- 
vide a cargo for a vessel means to place it alongside for shipment. 
If it is not placed there, it cannot be loaded. If it is not loaded, it 
is because it is not provided. Consequently, the failure to load 
is a failure to provide, and vice versa, and a delay in doing the 
one act is a delay in doing the other. This argument assumes that 
political occurrences would not ordinarily operate ux)on the mère 
act of loading a vessel, but might interfère so as to prevent the 
charterer from having a cargo provided at the place of loading. 
This reason could be urged, however, with even greater force to 
enlarge the meaning of the words "frost," "flood," and "drought," 
making them qualify the antécédent stipulation, to provide and 
furnish a cargo; but in the cases cited thèse exceptions hâve been 
held to qualify only that part of the contract relating to the load- 
ing of the vessel; or if, by the terms of the stipulation, it is made ap- 
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plicaWe to the agreement to furnish a cargo, as in the case of The 
Village Belle, tlien it must appear that the inter\'ening cause of 
delay was directed against the particular cargo. The real diffi- 
culty, however, with this argument, as applied to the présent 
case, is that the charterers did not fail to provide and furnish a 
cargo. They performed that part of their contract, but not in time 
to avoid the penalty provided in another part of the contract, — 
for a delay in loading the vessel. 

The conclusion is that it was the duty of the charterers to hâve 
a cargo at the place of loading, and that the exceptions in the 
charter party did not operate so as to excuse the charterers for 
the failure of a third party to supply them with a cargo for ship- 
ment within the period of lay days provided in their agreement. 
This détermination renders it unnecessary to inquire as to what 
act or intervening cause would amount to a political occurrence, 
or an accident beyond the charterers' control. It is sufiicient, for 
the présent, to say that it is very doubtful whether the risk of be- 
ing required to pay export duties a second time would come within 
the terms of either exception. A decree will be entered in favor 
of the libelant for $1.927.37 and costs. 



THE .TOHN C. SWEENBY. 

THE RELIEF. 

OHARLESTON BRIDGE CO. v. THE JOHN C. SWEENBY AND THE 

RELIEF. 

HIGBEE V. CHARLESTON BRIDGE CO. et al. 

(District Court, E. D. Soutli Carolina. April 11, 1893.) 

1. CoLLTSTON—EviDBNOB— Foundation for Expeiît TESTruiONY. 

In a libel asaiiist a bridge company for damage to a vessel, alleged to 
hâve been caused by impi-oper coustraction of a draw, évidence tliat the 
secret^ry of war had notilied tlic bridge company tliat tlieir bridge was 
an obstruction to navigation; tliat tlie bridge had been examined by a 
board of offlcers, who prepared plans and directed changes to 'be made; 
that the changes were made by the bridge company's engineer; and that the 
work was exainined by an oflicer representing the secretary of war and the 
board, — ^was properly, adniitted, as showing the opportunlties for infoi-ma- 
tlon which such oflicer possessed. as an expert testifying to the sutliciency 
of the changes made. 

2. Samb — Injuries from Draw— Evidence. 

A tug having a schooner in tow in mld-stream, with a hawser 190 feet 
long, passed safely through the draw of a bridge, and the schooner, f oUowing 
straight behind, entered between the fenders of the draw, and prooeeded 
some feet within, when she suddenly sheered, and struck the fender almost 
bows on. The master of the schooner was at the wheel. There was noth- 
ing to show that the ourrent caused the sheer, nor that the tug caused it, 
and the testimony of the master showed that something occurred which he 
could not explain. Held, that libels against the bridge company and against 
the tug must be dismissed, retaining a U'bel by the bridge company against 
the schooner for further évidence. 

In Admiralty. Libels by the Oharleston Bridge Cîompany against 
the schooner John C. Sweeney and the tug Relief, and by Daniel E. 
Higbee, master of the schooner John C. Sweeney, against the Charles- 
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ton Bridge Company and another. The flrst libel was retained for 
further testimony; the other two dismissed. 

J. F. Ficken and Mitchell & Smith, for libelant Charleston Bridge 
Company. 

J. P. K. Brj'an and J. N. Nathans, for respondents. 

J. P. K. Bryan, for libelant Daniel E. Higbee. 

J. F. Ficken, Mitchell & Smith, and J. N. Nathans, for respondents. 

SIMONTON, District Judge. Thèse are a libel in rem and a libel 
in personam. The original libel in rem was brought by tlie Charles- 
ton Bridge Company against the schooner John C. Sweeney and the 
tug Kelief, for collision with the drawbridge over the Ashley river. 
The second libel is in personam, brought in behalf of the owners of 
the schooner John C. Sweeney against the Charleston Bridge Com- 
pany and the OAvners of the tug Eelief, for damages resulting from 
the same collision. 

The facts immediately attending the collision are easily stated. 
The schooner John C. Sweeney reached the port of Chaiieston with a 
full cargo of coal, to be delivered to the Ashley Phosphate Company 
at its Works on Ashley river above the bridge. She cast anchor off 
the upper end of the East Battery on the afternoon of Ist December, 
1892. The tug Eelief was engaged to tow her up the river, and, to 
that end, left lier dock about 4 o'clock of the next morning, proceeded 
to the schooner, and took her in tow. The liawser by which slie was 
towed was about 190 feet long, — 30 to 35 fathoms. When the an- 
chor was up, the master of the Sweeney, who was at the helm, gave 
the wheel to a seaman and went into the cabin. The tug and tow 
went down Cooper river, and turned into the Ashley, in mid-stream, 
the tow fc'Uowing closely the wake of the tug. The bridge spans 
the river about one and a half miles up, and is in full view for over 
a mile. Along this bridge at intervais are white lights. The draw 
is double, divided by a center pier upon which the drawbridge works. 
There are fenders running out^ one on the east side of the. eastern 
draw, and another on the west side of the western draw, above and 
below the bridge. On the ends of the center pier, and on the end 
of each fender, is a stationary red licrht. The drawbridge lins a set 
of pillars and a network of iron as its top hamper. Above this is a 
line of three lights, so arrangea that when the bridge is clo-ed the 
lamps show a green light to the stream, and when the draw is open 
a red light. The tug steered for thèse lights on the draw, and, when 
the draw opened, took direction for the iniddl(> of the eastern draw, 
the tow following. When about to enter the draw the master took 
the w'heel, a seaman being near him on the onarter. The mate was 
forward near the bow. The tug entered the draw about midway 
between the red light on the end of tlie center pier and that on the 
end of the easterly fender, and passed through. The schooner in tow 
entered the opening of the draw, and the mate on the bow on the 
lookout saw that she was goïng bows on against the enst^rn fender. 
He called out at once, "Starboard! Hard astarboard!" to the masier 
at the wheel, and in a second or two the schooner struck the fender 
about 30 feet from its outer end, glanced off, and went across the 
draw, striking the drawbridge, then over the center pier, tearing 
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away tiie ironwork, and dMocating th.e bridge. Her bowsprit was 
broken off short near the stem, and lier catheàid was carried away, 
with. damage to ter topmast and lines. The time of the collision was 
just bëfore daylight. The hight was clear. Tlie tidewas about 
three quarters flood. The collision was witnessed by two men on the 
bridge connected with the drawbridge, by the mate of the schooner, 
and by the mate of the tug, who was at her stern in charge of the 
tow line. 

Thèse libels are the resuit. They make three questions : Through 
whose fault was the collision, — the schooner, the tug, or the defect- 
ive construction of the drawbridge? We must get the answer to 
thèse questions from the circumstances immediately attending the 
collision. There may hâve been faults with each party. The in jury 
must be the resuit of, or be oontributed to by, such fault. Grlenn 
V. Railroad Co., 21 S. 0. 470. What we must discover is causa cau- 
sana. 

Before entering upon this examination we must dispose of a 
question of évidence raised at the hearing. Under the provisions 
of the act of congress approved llth August, 1888, the secretarj- 
of war notifled the Charleston Bridge Company that their bridge 
was an obstruction to navigation. A board of of&cers was ap- 
pointed, among them Capt. Frederick V. Abbot, of the corps of en- 
gineers, who is stationed in this state. This board made their 
examination and report, prepared proper plans for remedying the 
evil çomplained of, and directed the changes to be made. The 
bridge Company employed their own engineer to make the changes 
required. His work was examined by Capt. Abbot, representing 
the secretary and the board. Wlien thèse facts were offered in 
évidence they were objected to as incompétent, immaterial, and 
irrelevant. They were admitted subject to exception. îv^otice had 
been given that Capt. Abbot w'ould be introduced in the case as an 
expert. In order that the court could properly appreciate the opin- 
ion which he would give as an expert, it was important to know, 
first, his profession and expérience, then the circumstances under 
which he made his examination and formed his opinion. So, with- 
out discussing the constitutionality of the act of congress which 
was attacked in argument, or the right of the secretary to take 
the steps which he did take, or the conclusive character of the flnd- 
ings of the board or the right to impugn their finding, thèse facts 
showed that Capt. Abbot, the expert, was an officer of the corps of 
engineers of the army, of high character and ability, who, under 
the instructions of his superior, made an examination into this 
bridge, in which he was assisted by other offlcers of standing; that 
lie himself personally made the examination, and under the sanc- 
tion of his own officiai character, and under the orders of his supe- 
riors, formed his own conclusions, which conclusions he gave to 
the court. The facts leading up to this testimony may or may 
not hâve been, in themselves and standing alone, compétent or 
material, but, as illustrating the character and value of Capt. Ab- 
bot's testimony, they were admitted. Capt. Abbot testifles that 
in his opinion the bridge, as now constructed, is reasonably safe 
for navigation. Every bridge built across a navigable stream 
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more or less obstructs navigation, but the public policy bas always 
permitted the construction of sucb bridges for public convenience. 
Ail that is required is that ia the channel of the stream over which 
they may be built there be secured an opening suf&cient in width 
to permit the passage of vessels using such streams, and that this 
passage be so constructed with référence to the current as to offer 
the least résistance possible. An opening perfectly parallel to the 
current would accomplish this; but in tidal streams, especially in 
rivers with bends in them, the.currents are not uniform in direction, 
Tarying their angles at différent tides and différent stages of the 
same tide. Over such streams the opening can only be made rea- 
sonably safe. So, also, with regard to the width of the draw. It 
must be reasonably wide. The évidence discloses that in some 
détails this bridge mlght be defective. The fenders may or may 
not be of the exact length required, and the distance between 
the lowest chord of the bridge and the fenders in some cases may 
be greater than the plans demand. There may be other defects, 
and the requirements of statute may not ail be complied with. 
If this be so, an indictment may lie against the bridge company 
as for a public nuisance; but no private person can sustain an 
action, except for a particular spécial in jury, the direct resuit of 
the unlawful character of the obstruction. South Carolina Steam- 
boat Co. V. South Carolina E. Co., 30 S. C. 545, 9 S. E. Kep. 650. 
So the question remains, was this collision caused or contributed 
to by any defective construction of the bridge, or by the manage- 
ment of the schooner or the conduct of the tug? 

The tug and her tow, when they were proceeding through Ash- 
ley river, came in sight of the bridge when opposite to Chisolm's 
mUl. They were then about mid-stream, and the bridge lay 
straight before them. The course of the tug was directed towards 
the red light of the center pier. When they were approaching the 
bridge the usual signais were given for opening the draw, and 
they were promptly obeyed. The tug then directed her course to 
the eastern opening, steering for the middle of the opening. The 
tow foUowed straight after the tug, and when the latter straight- 
ened ont for the draw the schooner did so too. The tug entered the 
draw about the middle of the opening, passed between the center 
pier and the easterly fender, and went through. The schooner 
foUowed in her wake, and entered between the fender and the cen- 
ter pier, and proceeded some feet within the center pier when 
she was found about to strUœ the fender almost bows on. This 
must bave occurred suddenly and unexpectedly. Her mate, whuse 
bearing and intelligence produced a most favorable impression on 
the court, was on the lookout at her bow, and up to that moment he 
saw nothing indicative of disaster. Just as soon as he saw this, 
and he saw it when he had just passed the red light abreast of the 
middle pier, he promptly called out to the helmsman, "Starboard!" 
and instantly, "Hard astarboard!" This was the fact of collision. 
"What occasioned it? Not the want of length of the fenders, for 
the schooner was between the fender and the center pier. Not the 
obliquity of the current or her speed, for the tug had passed safely 
through the same current, and at the same speed. Not the want 
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of height of the fenders, or the want of proper distance froîa the 
lowest chord of the bridge to the structure beneath, foT the 
schooner was in the stream, proceeding almost bows on to the f end- 
er, striking it and glancing from it, not running over it. There 
can be no doubt that the schooner sheered at that point. She 
ceased at this point to follow the wake of the tug. The niate of 
the tug, at thé stern of the tug in fuU view of the schooner, says 
that she did. Tlie other witness, the mate of the schooner, who 
was in a position to know it if it were so, or to deny it if it were 
not so, is discreetly silent as to the fact. Ail the witnesses con- 
cur in saying that up to that time the schooner was foUowing 
strictly the direction of the tug. The déclarations of the master 
himself indicate that something occurred with Mm at the wheel 
which he himself could neither understand nor explain. Counsel 
on both sides hâve presented ingénions théories accounting for this 
disaster. The fact, however, remains. The schooner made a sheer 
to starboard in the draw. In that sheer, because of that sheer, she 
coUided. No évidence is given that the current caused it; none 
that the tug caused it. The most probable cause is that some- 
how there was a change of her wheel. The mate saw this, for at 
once he called for a correction of this very thing: "Starboard! hard 
astarboard!" It may be — it no doubt is — true that the bridge is 
not perfectly safe, and that by adopting the suggestions of Capt. 
Brown of the Wistaria it could be made perfectly safe. His sug- 
gestion is that proper buoys and anchors could be placed on a 
line the extension of the center pier; that a vessel approaching 
the bridge should stop when she reached them, and, by putting ont 
a hawser, could drop through the draw slowly and safely. But the 
expérience of mariners, the usage of the port, the very small per- 
centage of accidents occurring at tliis bridge since it was re- 
modeled, show that such a course is not imperatively necessary. 
Above ail, this collision of which we are treating did not occur 
either because the schooner did not stop, or because she was mov- 
ing at too great speed, or because of any deflection of the current. 
The most probable solution is the one which has been reached. 

It is ordered, that the libels against the tug be dismissed; that 
the libel against the bridge be dismissed; that it be referred to 
E. M. Seabrook, Esq., to take testimony as to the damages accru- 
ing to the bridge by reason of the collision, and that he report the 
same. 



THE .TOHN 0. SWEENEY. 

OHARLESTON BRIDGE CO. v. THE JOHN C. SAVEBNEY et al. 

(District Court, E. D. South Carolina. April 25, 1893.) 

1. JUKISDICTION^MOTION TO DrSMISS AFTBR HbARTNG. 

A motion to disiuiss a libel in rem in admiralty may bo made altliough 
a full hearing has been had On the merits, with testimony and argument. 

3. Same — Admiralty — CoLiiisiON with Drawbridge. 

Courts of admiralty liave no juiisdiction over torts committed on water 
but resulting in damage upon land, and cannot entertain a libel ia. rem by 
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a bridge company owning a bridge bullt on piers, with a draw swinglng on 
the center pler, against a scbooner for damages caused to the bridge by 
colliding thcrewitU. 

In Admiralty. Libel in rem by the Charleston Bridge Company 
against the schooner John C. Sweeney and others for damages to a 
bridge. On motion to dismiss for want of jurisdiction. Granted. 

Bryan & Bryan, for the motion. 

J. F. Ficken, Mitchell & Smith, and J. N. Nathans, opposed. 

SIMONTON, District Judge. The libel in this case was filed in 
rem for injuries to the bridge of libelant, caused by the schooner 
running into it. It was tried with a libel in personam by the mas- 
ter of the schooner for injuries to her, received at the same time, 
and growing out of the same collision. 55 Fed. Eep. 536. ïhe 
libels were in tort. A fuU hearing was had, with testimony and 
argument. After considération, the libel in rem was sustained, 
and the libel in personam was dismissed. After opinion filed, but 
at the same term, respondent in the libel in rem moves to dismiss 
that libel for want of jurisdiction. 

The first question is, can this motion be now entertained? The 
question of jurisdiction of the court can be made at any time, (Eail- 
way Co. V. Swan, 111 U. S. 382, 4 Sup. Ct. Eep. olO;) indeed, can be 
made after decree below and writ of error, for the flrst time in the 
suprême court, (Capron v. Van Xoorden. 2 Cranch, 126; King Bridge 
Co. V. Otoe Co., 120 U. S. 226, 7 Sup. Ct. Eep. 552.) In Mail Co. v. 
Flanders, 12 Wall. 130, the circuit court had granted an injunction 
and had issued a writ of séquestration, on which latter writ the 
marshal had taken possession of a steamer, and held it subject to the 
order of the court. No question of jurisdiction had been made until 
after this was done. The suprême court sustained the action of the 
circuit court in setting aside the injunction and the order of séques- 
tration and restoring the property, when want of jurisdiction was 
made to appear. Where the record discloses a controversy of which 
the court cannot take cognizance, its duty is to proceed no furtlier; 
and this it can do on its own motion, if need be. Morris v. Cilmer, 
129 U. S. 325, 9 Sup. Ct. Eep. 289. This case distinguishes Hartog 
V. Memory, 116 U. S. 591, 6 Sup. Ct. Eep. 521, which at flrst blush 
■would seem to limit this doctrine. It must be noted also that the dé- 
crétai order in this case has not yet been flled. The présent mo- 
tion is analogous to a motion in arrest of judgment. The motion is 
to dismiss the libel in rem becatise on its face it shows that the 
injury complained of is not witliin the jurisdiction of a court of ad- 
miralty. The libel sets out that libelant is the owner of a bridge 
constructed and loeated and extending from a point near the ex- 
trême west end of Spring street, in the city of Charleston, across 
Ashley river, in the said state, to the opposite shore; that the 
schooner coUided with said bridge, striking flrst the eastern fender 
at or near the southernmost part of the draw opening, and then 
lurching over and striking against the center or draw pier, thereby 
causing great damage or injury to the bridge. The bridge is built 
on piers. The draw swings on a center pier, resting on the bottom 
of the river. 
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The proof sustaining the libel is that the schooner, entering the 
fli'a'W', gheered to starboard, striking and glancmg from tlie fender, 
and Crossing to tlie oth.er side of the draw, driving her bowsprit into 
the ÎFon work 6t the bridge, tearing it away, and breaking the draw- 
bridge by force of the collision against the center pier. She was 
afloat in a navigable stréam from the beginning to the end of the ac- 
cident. Is this case within the jurisdiction of admiralty? The ju- 
risdiction in admiralty ovçr tort dépends exclusively on the locality. 
Thomas v. Lane, 2 Sum. 9. This whole case dépends upon the déter- 
mination whether this meàns the locality of the damage complained 
of, or whether the locality of the instrument causing the damage can 
be taken into considération. "To ascertain what the maritime 
law of this country is, * • • we must hâve regard to our own 
légal history, constittition, législative usages, and adjudications. 
The décisions of this court illustrative of thèse sources and giving 
construction to the laws ând constitution are especially to be consid- 
ered,:and when thesè fail us we must resort to the principles by 
which they are govemed. But we must always remember that the 
«ourt cannot make the law; it can only déclare it. If within its 
proper scope any change is desired in its rules, other than those of 
procédure it must be made by the législative department. The Lot- 
tawanna, 21 Wall. 576, 577. The suprême court, in The Plymouth, 
S Wall. 20, discusses this question. A steamer anchored beside a 
wharf on a navigable stream took flre from the négligence of her 
crew. The fire communicated itself to the wharf, and consumed 
several large package houses thereon, with their valuable contents 
stored therein. The parties damaged flled a libel against the 
steamer in rem. The "case was most ably and fully argued in the su- 
prême court. The counsel for the libelant presented every view in 
favor of the jurisdiction which can be presented in a clear, précise, 
and élégant argument. The libel was dismissed (Mr. Justice Nelson 
speaking for a unanimous court) on the groûnd that the injury com- 
plained of occurred on the land. The opinion responding to the ar- 
gument says: "We can give no particular weight or influence to 
the considération that the injury in the présent case originated from 
the négligence of the servants of the respondents on board of a ves- 
sel, except as évidence that it originated on navigable waters, 
— the Chicago river; and, as we hâve seen, the simple fa et that 
it originated there, but the whole damage doue upon land, the 
cause of action not being complète on navigable waters, afifords 
no ground for the exercise of the admiralty jurisdiction. The 
négligence of itself furnishes no cause of action; it is damnum 
absque injuria." In other words, the cause of action is the 
injury inflicted on property on land. But for this injury, the 
action could not lie. The injury being on land, admiralty has 
no jurisdiction. In Johnson v. Elevator Co., 119 U. S. 397, 
7 Sup. et. Eep. 254, the jib boom of a vessel in tow of 
a tug on a navigable stream struck a building on the wharf 
through the négligence of the tug, causing great damage. A 
statute of minois, in which state the damage occurred, gave 
a right of action in personam secured by attachment, creat- 
ina a lien on ail water craft over flve tons used in navi- 
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gating the waters of tliat state, for ail damages arising from injury 
done to persons or property by such. water craft, whetker aboard 
the vessel or not, arising from négligence. Action was brouglit in 
tbe state court against the vessel to enforce this lien. The lower 
court gave the relief sought, and the court of last resort sustained 
the décision. It was carried to the suprême court on writ of 
error. The question was on the validity of the statute. It is 
the settled doctrine of the suprême court that no state statute 
can authorize suits in rem in a state court against vessels when 
the causes in action are cognizable in admiralty, The jurisdic- 
tion of admiralty is exclusive. The state statute cannot create 
nor confer admiralty jurisdiction in a state court. The Moses 
Taylor, 4 Wall. 411; The Hine v. Trevor, Id. 555. The first 
point for décision, therefore, — one going to the merits of the 
question, — was whether this cause of action was cognizable in ad- 
miralty. Mr. Justice Blatchford, speaking for the court, quotes and 
approves The Plymouth, 3 Wall. 20, and cites Ex parte Phénix Ins. 
Co., 118 U. S. 610, 7 Sup. et. Kep. 25, and reasserts the doctrine that 
when the substance and consummation of the wrong takes place on 
land. and not on navigable water, and when the cause of action is 
not complète on the water, the remedy belongs whoUy to tlie courts 
of common law, and admiralty has no jurisdiction. In Ex parte 
Phénix Ins. Co., 118 U. S. 616' 7 Sup. Ct. Eep. 25, application was 
made to the district court under the limited liability act. The lia- 
bUity against which protection was sought grew out of communica- 
tion of lire negiigently from a vessel on a navigable stream to build- 
ings on land. The court held distinctly that tliis Avas not within 
the admiralty jurisdiction of the district court, and on this ground 
alone granted a writ of prohibition. If the court had had jurisdic- 
tion, prohibition would not lie. Thèse unanimous décisions of the 
suprême court, delivered by justices who, by their résidence in 
New York, had ample expérience in admiralty practice, leave no 
alternative to this court. Tliey must be followed. And with 
but two exceptions the circuit and district courts of the United 
States maintain the same doctrine. The Arkansas, 17 Fed. Rep. 
383, is a case in which the judge expresses an opinion in con- 
ilict with the rule laid down by the suprême court. This opinion 
was quoted with approval in The F. & P. M. No. 2, 33 Fed. Eep. 511. 
But that case was an action for collision with a raft alioat; and a 
raft, under thèse circumstances, is within the jurisdiction of ad- 
miralty. Seabrook v. Raft, 40 Fed.Eep.596; The Kock Island Bridge, 
6 Wall. 216. On the other hand, Judge Sherman, in The Neil 
Cochran, in a libel for damages against a vessel colliding with a 
swinging bridge, follows The Plymouth, and holds that a court of 
admiralty has no jurisdiction when the cause of action is négligence 
on the water and resulting damage on the land. See case in fuU, 
23 Myers' Fed. Dec. 100. Judge Jenkins, in City of Milwaukee v. 
The Curtis, 37 Fed. Eep. 705, held that a libel in rem would not lie 
against a vessel for damages caused to a swinging bridge resting on 
a pier constructed on the bed of the river. See, also, The Maud 
Webster, 8 Ben. 555. 
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The text writers formulate this doctrine in accordance with the 
ruling of tlie suprême court. Cohen, Adm. 21; Henry, Adm. § 26. 
Mr. Henry, in his valuable book, while stating the established doc- 
trine, comments upon it as a narrow one, not founded on substantial 
reason. Counsel in argument hâve pressed this on the court, and 
hâve urged an extension of the jurisdiction. There are two objec- 
tions to this, each of which seems unsurmountable. One is that the 
court has not the power to do this. Judge Bradley, in The Lotta- 
wanna, quoted supra, says that changes in admiralty law cannot be 
made by the courts. They must be made by the législature. This 
is not a mère matter of procédure. The court is urged to create a 
maritime lien for injuries donc and consummated on land, to déclare 
this inchoate right, and to sustain this libel, which seeks to make 
such right perfect. The Mayurka, 2 Curt. 77. Mr Justice Curtis, 
speaking of this maritime lien in The Kiersage, Id. 424, says : 

"Thèse privileged liens, constitutlng a jus in re, -wliich accompany the 
property in the hands of bona flde purcliasers, and operate to the préjudice 
of gênerai creditors, are matters strict! juris, which cannot be extended 
from one case to another argnmentatively or by analogy or inference. They 
must be glven by the law itself, and the case must be found descrlbed by the 
law. 'Privilégia cum sunt stricti juris nec extendi possunt de re ad rem, nec 
de persona ad personam.' Even when the court may be of the opinion that 
the law might be beneficially extended to include cases not described in its 
terms, It must be left to the législative power so to extend it." 

It is true that the suprême court has at times reversed what 
seemed to be established p»(inciples, and has extended the juris- 
diction of admiralty, both as to locality and as to contracts. Not- 
ably was this donc with the applause of the profession in The 
Genessee Chief, 12 How. 443, and in Dunham v. Insurance Co., 11 
Wall. 1. But in The Genessee Chief the extension of jurisdiction 
had the sanction of an act of congress, and, indeed, amounted simply 
to a change in the définition of the term "navigable waters," — a 
change rendered imperative by the logic of events. And in Dunham 
V. Insurance Co. marine policies were declared maritime contracts, 
the risk against which they gave indemnity necessarily occurring on 
navigable waters. The other objection is the same suggestion, pre- 
sented with similar earnestness, and the same force of argument 
which was pressed on the suprême court in The Plymouth. It did 
not prevaU. Eeplying to the admission of the appellant's counsel 
that the case was one of flrst impression, the court say: 

"The reason Is apparent, for it is outside of the acltnowledged llmit of 
admiralty cognizance over marine torts, among wliich it is sought to class this. 
The remedy for the injury belongs to the courts of common law." 

With this action of the suprême court, taken after an exhaustive 
argument, it would be presumptuous to differ. I hâve corne to my 
conclusion with great reluctance. The case consumed many days 
on the trial of the merits, and hours were given for argument on 
the law and the facts. The resuit of this motion will make this con- 
sumption of time useless. 

The motion is granted; but, as the motion is made at this stage 
of the case, the respondent must pay ail the costs which accrued 
anterior to his motion. 
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WOLCOTT V. SPRAGUE et al. 

(Circuit Court, D. Kansaa. April 20, 1891, and April 11, 1893.) 

No. 6,597. 

1. Circuit Codkts— Jurisdictional Amount. 

S. and his wlfe, who owned valuable real estate, gave a mortgage there- 
on to B., to secure a loan of $4,000. ïhereafter ihey gave a deed absolute 
in form to tlie casliier of a bank to secure their note to tlie bank for $1,000. 
ïhey then insured the buildings for $4,000 by pollcy coutaining the usual 
mortgage clause, whlch policy was delivered to B., tlie uiortgagee. The 
buildings having been destroyed, B. sued on tlie policy, and to compromise 
the suit the insurance company purchased B.'s note and mortgngp, payins 
the fnll aniount, wiih accrued interest. Thereafter the banli cashicr siipd 
to foreclose his deed, making the insurance company, as well as the mort- 
gagors, défendants. ïhe insurance company filed a cross bill to foreclose 
the $4,000 mortgage which It had purchased. The défendant mortgagors 
and the complainant attacked the insurance company's mortgage on the 
grouud that it was satisfied by the Insurance money due under the policy. 
Held, that the amount in controversy was not limited to the $1,000 de- 
manded in the complaint, but was the amount of the insurance company's 
mortgage and note, viz. $4,000, with interest. 

Si. DiVBHSB ClTIZENSIUP — AuRANGICMENT OP PARTIES. 

lu determiniiig the citizenship of the parties as affecting the jurisdictlOD 
of the fédéral court, the plaintifï and the mortgagors should be arrayed 
agaiust the insurance company, and, as the insurance company was a cit- 
izen of another state, the jurisdiction was sustalned. 
B. FiRB Insurance— Transfer op Intbrkst— Changk in Person of Trustée. 

Before issuing the policy the Insurance company's agent was informed 
by tlie mortgagor that, subject to the mortgage and the deed to the cash- 
1er, he was the owner of the premises, and the agent also made an ex- 
amination of the records. Subsequently the grantee of the deed ceased 
to be cashier, and made a quitclaim deed of the property to his successor, 
at the same tinje trausferring the note secured. A loss occurred, and the 
proofs were made by the new cashier, instead of the person in whose name 
the pollcy was issued. Hcld, that the change in the person of the trustée 
did not operate to relieve the Insurer from liability on the ground that 
the new trustée, Instead of the original trustée, made the proofs of the 
loss. 

In Equity. This suit was originally brought in a district court 
of Russell countj', Kan., by Charles A. Wolcott, cashier of the First 
National Bank of Eussell, against H. F. Sprague and wife and the 
Oakland Home Insurance Company, to foreclose a deed, which, 
though absolute in form, was given by said Sprague and wife to se- 
cure the payment of a note to the bank for the sum of 1 1,000. The 
insurance company filed a cross bill to foreclose a mortgage on the 
same property for the sum of |4,000, with interest, given by said 
Sprague and wife, prior to the date of the deed, to Charles Berrick; 
and by him assigned to the insurance company. Subsequently the 
insurance company removed the cause to this court, and the com- 
plainant and the two défendants the Spragues filed a motion to re- 
mand, and a plea in abatement to the jurisdiction, which were de- 
nied by Judge FOSTER April 20, 1891, who filed the following mém- 
orandum opinion. 

E. P. Ware, for plaintiff. 
H. G. Laing and U. B. Sutton, for défendants. 
V. 65F.no. 6 — 35 
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FOSTER, District Judge. In this case tlie amount in contro- 
versy as between plaintifl and the insurance company is not the 
|1,000 set QUt in plaintiff's bill of complaint. The plaintiff attacks 
the mortgage of the insurance company, which is for $4,000, and 
seeks to hâve it decreed, settled, and canceled. Under authority 
of Meyer v. Construction Co., 100 U. S. 457, the parties to the con- 
trovérsy should be arranged according to their interest in the sub- 
ject-matter, and not as they appear on the record. So the plaintiff 
and the Spragues must be arrayed against the insurance company, 
for so their interests appear. 

The motion to reniand and plea in abatement are overruled. 

Subsequently the cause was heard on its merits before Judge 
ELNEE, who, on April 11, 1893, ûled the foUowing opinion: 

EINEB, District Judge. This suit was origiaally brought in 
the state district court for Russell county (the pétition being iiled 
on the 9th day of April, 1890) to foreclose a deed which, although 
absolute in form, was given to secure the payment of a note due 
the First National Bank of Kussell, Kan., and was, in effect, a mort- 
gage. Gen. St. Kan. 1889, par. 3885. The défendant the Oaldand 
Home Insurance Companj^, on the 12th day of May, 1890, flled a péti- 
tion for removal in that court, which was denied. Thereupon, on June 
21, 1890, défendant insurance company flled its answer in the state 
court. Subsequentlj', and on the lOth day of September, 1890, de- 
fendant insurance company ûled a transcript of the record from the 
state court in this court. The complainant and the two défendants 
the Spragues flled motions to remand, and a plea in abatement to 
the jurisdiction, which were argued before Judge FOSTEIi in April, 
1891, and the motions to remand and the plea in abatement were 
by him overruled and denied. Thereupon the parties obtained leave 
to recast the pleadings to conform to the equity practice in this 
court. The complainant having flled his bill, the défendants the 
Spragues flled answer thereto, and the défendant the Oaldand 
Home Insurance Company flled an answer and cross bill. The com- 
plainant, in his bill, and the Spragues in their answer, again object 
to the jurisdiction of this court, and insist upon their right to hâve 
the case remanded to the state court, which is perhaps proper 
enough, in order to saye their rights. Judge FOSTER having al- 
ready passed upon that question in ruling upon the motions to ro- 
mand and the plea in abatement, I must décline to again consider 
it hère, and will dispose of the case, leaving the question of jurisdic- 
tion to be settled by the court of appeals. 

Even if my own views were not in harmony with the views 
expressed by Judge FOSTER in his opinion, which is on file in the 
case, I WGTild not feel at liberty to disturb the flnding already made 
by him. Sitting as a district judge holding the circuit court, I 
do not feel called upon, and, indeed, do not think it would be proper 
for me, even if I differed in opinion, to disturb a ruling already 
made in the same case by another district judge sitting in the same 
capacity. WTiether or not that ruling is right is, it seems to me, 
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a question to "be considered either by a circuit judge or by the court 
of appeals. 

Proceediug, then, to the merits of the case, it appears from the 
record that on the 21st of January, 1888, the défendant H. F. 
Sprague was the owner of lot 10, in block 77, in the city of Eussell, 
Kan.; that upon this lot there was a two-story stone and brick 
building, which was of the value of $5,000; that on the date above 
mentioned the défendants H. F. Sprague and his wife made, exe- 
cuted, and delivered to one Charles Berrick a mortgage on the prem- 
ises aboYç described, to secure the sum of |4,000, loaned by Berrick 
to them. Upon the same day, but subséquent to the making and 
delivery of the mortgage to Berrick, the défendants H. F. Sprague 
and his wife made, executed, and delivered to one E. 0. Haskett a 
deed to the sanie promises, subject to the mortgage to Berrick. At 
the timethis deed was made and delivered to Haskett, Haskett was 
cashier of the First National Bank of Eussell, and the défendants 
the Spragues were indebted to that bank in the sum of $1,000, for 
which they delivered their note to the bank, drawing interest at the 
rate of 12 per cent, per annum; and the deed to Haskett was made, 
executed, and delivered to him by the Spragues for the sole purpose 
of securing the payment of said note. Haskett, then being cashier 
of the bank, was acting as trustée and agent for the bank, and 
had no other interest in the transaction. On the lOth of March, 
1888, the défendant H. F. Sprague applied to one E. T. Jones, then 
the duly-authorized and acting agent of the Oakland Home Insur- 
ance Company, défendant herein, for a policy of insurance in the 
sum of |4,000 upon the buildings located upon the ground heretofore 
described. Jones, under his agency, was authorized to solicit and 
effect insurance risks for the défendant company, and had in his 
possession blank policies of insurance signed and execiited by the 
proper olHcers of the company, which policies became effective and 
in full force and binding upon the company when countersigned and 
delivered by Jones. At the time Sprague applied for this insurance 
he informed Jones that he was indebted to Bemck in the sum 
of $4,000 and interest, which was secured by the mortgage above 
mentioned; and that he was indebted to the First National Bank 
in the sum of $1,000 and interest, which was secured to the bank 
by the deed to Haskett, its cashier. He also stated to Jones that, 
subject to the Berrick mortgage and the deed to Haskett, he was 
the owner of the lot and the buildings thereon, and stated that he 
desired to effect an insurance upon the buildings in sucli form 
that, in case of loss, the Berrick mortgage would be flrst paid. He 
then went with Jones, at Jones' request, to the office of the regis- 
ter of deeds of Eussell county, where Jones himself made an exam- 
ination of the records. After completing the examiuation, Jones 
returned to his office, and there told Sprague that he would make 
out the policy as requested. By agreement between Jones and 
Sprague the policy of insurance was to be taken out in the name of 
Haskett, and was to hâve attached thereto the mortgage clause 
mentioned in the pleadings. Jones thereupon wrote up the policy, 
and delivered it to Haskett, from whom he received the sum of $40 ; 
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that being the amount of thie rremium on the policy. The $40 was 
advanced by tbe First National Bank for Sprague, and Sprague 
subsequently repaid the same to the bank. After Jones had deliv- 
ered the policy to Haskett, Haskett forwarded the same to Charles 
Berrick, the mortgagee, at Buffalo, N. Y. On the 24th of July, 
1888, Haskett ceased to be cashier of the bank, and the complain- 
.int in this case, Charles A. AVolcott, succeeded him as cashier. On 
that day Haskett executed and delivered to Wolcott an instrument 
in writing in the form of a quitclaim deed describing the premises as 
they were described in the deed from the Spragues to him, and 
wrote upon the back of the promissory note the words: "Trans- 
ferred without recourse on me. E. C. Haskett." Wolcott received 
the quitclaim deed and note from Haskett as cashier of the First 
National Bank, and as such cashier was the successor in trust 
of said Haskett for the bank. On the 6th of Febmarj^, 1889, the 
buildings insured were totally destroyed by lire. The value of 
the property so destroyed exceeded the amount of the insurance. 
Subsequently, and within the time limited by the policy, the com- 
plainant herein made and presented to the défendant the Oaldand 
Home Insurance Company certain papers purporting to be proofs 
of loss by such flre, which are set ont at length in the agreed state- 
ment of facts. The proofs so prepared by the complainant were 
retumed to him with a letter, which is also set ont at length in 
the agreed statement. On the lOth of May, 1889, which was within 
the six montlis limited by the policy for bringing suits for loss 
claimed thereunder, Charles Berrick, the mortgagee, commenced an 
action in the district court of Eussell county, Kan., against the de- 
fendant insurance company to recover upon the policy. This case 
was subsequently removed to this court, where it remained pending 
untU the 26th of November, 1889, when the défendant company 
purchased the note and mortgage from Berrick for the sum of 
14,462.25, that being the fuU amount of principal and accrued in- 
terest. Berrick thereupon dismissed his action in the fédéral court, 
and assigned the note and mortgage to the défendant the insurance 
company, and delivered to it the policy of insurance, and said de- 
fendant company now has possession of the same, and attempts in 
its cross bill to foreclose the mortgage so obtained, without giving 
any crédit thereon for the loss under the policy issued to Haskett 
and held by Berrick, the mortgagee, for whose beneflt it was taken 
ont. 

The complainant and the défendants the Spragues contend that 
they hâve a right to hâve credited upon the Berrick note and mort- 
gage, now held by the défendant insurance companj^, the amount 
of the insurance, viz. |4,000, with interest from the date when the 
same should hâve been paid by the company. On the other hand, 
the défendant company contends that the complainant is not enti- 
tled to hâve this crédit made, and dénies ail liability upon the 
policy of insurance, claiming that no proofs of loss were made 
out as requlred by the contract, and that the time limited by the 
contract for bringing an action thereon, to wit, six months, has 
long since passed, and tenders back the proportionate amount of 
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the unused prelnium. It is shown by the agreed statement of facts 
that Jones, tlie agent wào procured this Insurance and delivered 
the policy, had authority to bind the conipany in respect to any 
insurance placed by him; hence his act must be said to be the act 
of the company, and his knowledge the knowledge of the conipany. 
It appears by the agreed statement that at the time he issued this 
policy of insurance in Haskett's name he was fully acquainted with 
the condition of the title to this property; that he knew that Has- 
kett's relation to the transaction was that of trustée and agent for 
the bank, and that the sole purpose of procuring the insurance in 
Haskett's name for the beneflt of Berrick, the mortgagee, was to 
make the indebtedness of the Spragues to the bank, for which he 
was trustée and agent, more secure. 

The agreed statement further shows that he remained at Russell, 
as the agent of the company, for the period of six months after the 
buildings were destroyed by fire, which was more than a ycar after 
complainant had suceeeded Haskett as cashier of the bank. He 
must, therefore, hâve known of that fact, the policy having been 
issued to Haskett with the full knowledge on the part of the com- 
pany that he acted in the matter merely as trustée for the bank. 
I do not tliink that a change in the person of the trustée can oper- 
ate to relieve the company from liability on the ground that the 
new trustée, instead of the original trustée, made the proofs of loss. 
The agreed statement shows that the property insured was de- 
stroyed by fire, and that it was a total loss, and that the company 
had notice of such loss, and that it subsequently i>aid to Berrick, 
the mortgagee, the amount of the policy, and took an assignment 
of the mortgage and insurance policy. This, I think, was a récog- 
nition of the validity of this policy by the insurer. The suprême 
court of Kansas in the case of Insurance Co. v. ^larsliall. 48 
Kan. 235, 29 Pac. Eep. 161, where the facts were almost identical 
with the facts in the présent case, in the opinion say: 

"Wo tliink the fiiiding of tlie court tlmt the msunince comjiany pakl to tlie 
holder of its policy the amount iiamcd thorein clearly establislies the fact 
that it recognized tho policy as a yalid and subsistiug obligation. ïhe in- 
surance company had no right to tlie full amount due upon tho mortgage 
after rocognizing tho validity of the policy. The insurance was collatéral to 
the debt, and the amount paid upon the policy should hâve been applied 
as a payment upon the debt secured by the mortgage. Equity and fair deal- 
ing between the parties to this contraet of insurance requires that the insurer 
should be required to make such application in accordance witli tho finding 
of the court." 

See, also, Insurance Co. v. Smelker, 38 Kan. 288, 16 Pac. Eep. 735. 
' Neitlier do I tliinlc tlie objection that no suit was brought eithei' 
by Haskett or the Spragues within the six months limited by the 
terms of the policy well taken. Under the ternis of the policy the 
loss was payable to Berrick, the mortgagee, and neither the 
Spragues iku- Haslcett (-ould maintain an action upon this policy 
until they could allège the payment of the mortgage given by the 
Spragues to Berrick. TJnder the mortgage Berrick was entitled to 
receive the full amount of the insurance money without any regard 
to the Spragues or to Haskett, and therefore the only person who 
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had à right to bring an action upon this policy, until the mortgage 
was satisfledj was Berriek, the mortgagee, who did, as shown by the 
agreed statement of facts, bring Ms action within the six months 
limited by the contract of insurance for bringing suits upon the 
policy. Insurance Oo. v. Coverdale, 48 Kan. 446, 29 Pac. Eep. Q^ 
My own view is that a decree should be entered declaring the 
|4,000 received by Berriek on the policy of insurance to be a pay- 
ment, as of AprU 6, 1889, of that amount on the note and mortgage 
given by the Spragues to Berriek, and that the cross complainant's 
(the insurance company's) mortgage, received by it from Berriek, 
be foreclosed for any balance of interest due thereon on the 6th day 
of April, A. D. 1889, and paid by it to Berriek, if âaid balance is not 
paid to it by the défendants the Spragues, or the complainant 
herein, within 60 days from the date of the decree; and that the 
complainant's mortgage be foreclosed (subject to the claim of the 
insurance company for any balance due it for interest paid as above 
stated) if the amount due the bank, for which the complainant is 
trustée, be not paid within 60 dayS from the date of the decree; 
and, in case of default in either or both cases, then the property 
covered by the mortgage shall be sold to satisfy thèse liens in the 
order stated; and it is so ordered. 



LONBRGAN v. ILLINOIS CENT. R. CO. 

(Circuit Court, N. D. lowa, E. D. AprU 24, 1893.) 

Circuit Courts— Jukisdiction— Diverse Citizekship— Corporations. 

In sïiowing diverse citizensliip for the purpose of sustaining fédéral juris- 
dictlon, it is not snfficlent to mercly allège that a corporation is a citizen 
of a given state, for corporations are not strictly citizens. The averment 
must be to the effect that the corporation was created under the laws of 
the State nained. Insurance Oo. v. French, 18 How. 404, and Muller v. 
Dows, 94 TJ. S. 444, folio wed. 

At Law. Suit brought by Sarah Lonergan, as administratrix, 
etc., against the Illinois Central Railroad Company in the district 
court of Floyd county, lowa, and removed on application of the de- 
fendant to the United States circuit court for the northem district 
of lowa, eastern division. Plaintiff moves to remand. Motion 
granted. 

J. S. Root, for plaintiff. 

Ellis & EUis and W. J. Knight, for défendant. 

SHIRAS, District Judge. This cause was originally brought in 
the district court of Floyd county, lowa, whence it was removed to 
this court upon the application of the défendant. The motion to 
remand flled on behalf of the plaintiff présents the question whether 
the removal was applied for in time, and also whether a proper rec- 
ord had been âled in this court. Thèse questions will not be con- 
sidered, because upon the face of the record there appears another 
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objection to entertaining jurisdiction, which, in the judgment of thé 
court, is fatal thereto. The rule is well settled that, as tlie courts 
of the United States are of limited jurisdiction, the presumption is 
against the jurisdiction, unless upon the face of the record the con- 
trary atlirmatively ai)peai's. Eobertson y. Cease, 97 U. S. 6-4(3. It 
is fui-thermore required rhat the fact or facts upon which jurisdic- 
tion is sought to be founded shall be clearly and positively stated. 
In Brown v. Keene, 8 Pet. 115, it was said by Mr. Chief Justice Mar- 
shall, speaking for the court, that "the décisions of this court re- 
quire that the averments of jurisdiction shall be positive; the 
déclaration shall state expressly the fact on which jurisdiction dé- 
pends. It is not sufficient that jurisdiction may be inferred, argu- 
inentatively, from its averments." And in Eobertson v. Cease, 
supra, it is ruled that, "in cases where jurisdiction dépends upon 
the citizenship of the parties, such citizenship, or the facts which 
in légal inteudnient constitute it, should be distinctly and positively 
averi'ed in tlie pleadings, or they should appear afflrmatively, and 
with equal distinctness, in other parts of the record." 

This action being brought to recover damages for personal in- 
juries caused to plaintiff's intestate, the only ground upon which 
jurisdiction in the fédéral court could be based is that of the diverse 
citizenship of the parties litigant. In the original and substituted 
pétition filed in the case it is averred that the défendant, the 
minois Central Railroad Company, is an incoi-porated company, or- 
ganized and operating a raiiway in the state of lowa. In the péti- 
tion for removal it is averred that at the commencement of the suit, 
and ever since, the plaintifl: was and is a citizen of the state of 
lowa, and that the défendant "was at the tiine of the commence- 
ment of this suit, and still is, a citizen of the state of Illinois." In 
no part of the record nor in the pétition for removal is there an 
averment to the effect that the défendant company is a coi"poration 
created under the laws of the state of Illinois. By the décisions of 
the suprême court in the cases of Bank t. Deveaux, 5 Cranch, 61; 
Bank v. Earle, 13 Pet. 521; Railroad Co. v. Letson, 2 How. 497; 
Marshall v. Railroad Co., 16 How. 314; Draw bridge Co. v. Shepherd, 
20 How. 232; Railroad Co. v. Wheeler, 1 Black, 286; Muller v. Dows, 
94 U. S. 444; and Chapman v. Barney, 129 U. S. 677, 9 Sup. Ct. Rep. 
426, — it is settled that a coryioration is not, strictly speaking, a citi- 
zen; and therefore, to sustain a suit by or against a corporation in 
the fédéral courts, it is regarded as a suit by or against the stock- 
holders of the corporation, and for jurisdictional purposes it is con- 
clusively presumed that the stockholders are citizens of the state 
under whose laws the corporation is created. In other words, if it 
is aveiTcd in a given case that a corporation is created under the 
laws of a named state, the court will indulge in the légal presump- 
tion that ail the stockholders are citizens of the named state, and 
that as citizens of such state they may sue or be sued in the corporate 
name. The jurisdiction is based upon the assumed citizenship of 
the stockholders; and to give rise to this légal assumption it must 
be averred, and in case of contest it must be proved, of what state 
the corporation is a création. As already stated, it is not averred 
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in any part of tlie record in this cause that the défendant railway 
Company is a corporation created under laws of th.e state of Illinois, 
or of any state other than lowa, and tlierefore no faets are averred 
from wMch. the court can draw the légal conclusion that the stock- 
holders are citizens of Hlinois, or of any state other than lowa. 
The averment found in the pétition for removal, that the défendant 
is a citizen of the state of Illinois, is not sufflcient to justify the 
court in assuming that the company is an Illinois corporation. 

Thus, in Insurance Co. v. French, 18 How. 404, the averment 
was that the plaintiffs, citizens of Ohio, complained "of the Lafay- 
ette Insurance Company, a citizen of the state of Indiana;" and it 
was held by the suprême court that "this avemient is not suiïicient 
to show jurisdiction. It does not appear from it that the Lafayette 
Insurance Company is a corporation, or, if it be such, by the law 
of what state it was created. The averment that the company is a 
citizen of the state of Indiana can hâve no sensible meaning at- 
tached to it. This court does not hold that eitlier a voluntary as- 
sociation of persons, or an association into a body poli tic, created 
by law, is a citizen of a state, within the meaning of the constitu- 
tion." The ruling thus niade was cited and approved in the sub- 
séquent case of MuUer v. Dows, 94 U. S. 444, in which case it was 
averred in the bill that the défendants, the Chicago & Sou'h- 
western Railway Company and the Chicago, Eock Island & Pacific 
Kailroad Company, were citizens of the state of lowa. The su- 
prême court, speaking through Mr. Justice Strong, held that, "wcre 
this ail that the pleadings exhibit of the citizenship of the parties, 
it would not be enougli to give the circuit court jurisdiction of the 
case. In Insurance Co. v. French, 18 How. 404, a similar aver- 
ment was held to be insufScient because it did not appear from 
it that the Lafayette Insurance Company was a corporation, or, 
if it was, that it did not appear by the law of what state it was 
made a corporation. * * * It is therefore necessary that it 
be made to appear that the artificial being was brought into ex- 
istence by the law of some state other than that of wli'ch the a'I- 
versary party is a citizen." Thèse décisions settle the proposi- 
tion that the averment in the pétition for removal, to the effect 
that the défendant railway company was when the suit was 
brought, and continued to be, a citizen of the state of Illinois, can- 
not be construed to be an averment that the company is a corpora- 
tion, or that it was created such under the laws of the state of 
Illinois; and, unless thèse facts are made clearly to appear upon 
the record, the court cannot draw the len^al conclusion that Ihe 
stockholders are citizens of the state of Illinois. The other parts 
of the record do not supply this defect, but on the contrary it is 
averred in the original and sTibstituted pétitions that the illinoi ; 
Central Railroad Company is an incorporated company, organized 
and operating a railway in the state of lowa, which averment eer- 
tainly does not show that it is a corporation created under Ihe laws 
of the state of Illinois. The record, therefore, fails to show that 
the controversy involved in the'suit is one in which the advorsary 
parties were when the suit was brought, and when the removal was 
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soiight, citizens of différent states, and of necessity it must be held 
tliat this court cannot take jurisdiction thereof. The case is 
therefore remanded to the state court, at cost of the défendant. 



SINGLE T. SCOTT PAPER MANUF'G 00. et al. 

(Circuit Court, N. D. OMo, W. D. May 11, 1893.) 

No. 1,130. 

1. FEDERAL Courts — Jurisdiction— Nonresidest Parties— Service by Pub- 

LIOATTOK. 

Under Rev. St. § 738, whicli provides for serving nouresident de 
fendants by publication "in a suit in equity to enforce any légal or équi- 
table lien or elaim against real or personal i)roperty witbin the district 
where the suit is brouglit," such a suit is maintainable in a circuit coiu't 
wlieii the parties are citizens of différent states, although neitlier of tbem 
résides in the district where suit is brouglit. 

2. Same— SuiTS FOK Spbcipio Performance op Contract to Convey Land— 

bTATE StATUTES. 

In detennining wliether a suit to enforce spécifie performance of a con- 
tract to convey lamls is a suit to enforce an "équitable claim" to real 
estate, within the meaning of Rev. St. § 738, the court may talie into 
considération the relief prescribed by the state statutes in favor of parties 
liaving the right to enforce such contracts; and in Oliio, where the stat- 
utes provide for eonstructive service on nouresidents, and also déclare 
tliat if a judgment ordering a conveyance is not complied with the judg- 
nient Itself shull opernte as a conveyance, sucli a suit is an "équitable 
claim," and falls within the section. 

3. Same. 

In such a case a fédéral circuit court, in Ohio, may acquire .iurisdiction 
by eonstructive service, under se tlon 738, and lias authority to enter a judg- 
ment providing tliat, if the conveyance thereliy ordered is not complied 
witli within a time nained, the judgment itself shall operate as a convey- 
ance. 

In Equity. Suit by Jolm Single, a nonresident, against tlie Scott 
Paper Manufacturing Company and others, also nonresidente, to 
enforce spécifie performance of a contract to convey real estate. 
Heard on motion to dismiss tlie Mil for want of jurisdiction. Denied. 

Eev. St. § 738, provides as follows: 

"When any défendant in a suit in equity to enforce any légal or équitable 
lien or elaira against real or personal property within the district where the 
suit Is brouglit is not an inhabitant of, nor found within, the said district, 
and does not voluntarily appear thereto, It shall be lawful for tlie court to 
make an order directing such absent défendant to appear, plead, answer, 
or demur to the complainant's bill at a certain day therein to be designated; 
and the said order shall be served on such absent défendant, if practi- able, 
wher(!ver found, or, where such personal service is not practlcable, shall be 
pubhshed in such manner as the court shall direct." 

King & Tracey, for complainant. 

Brown & Tyler and Reeve & Roby, for défendants. 

EICKS, District Judge. On the ITth of February, 1893, tlie com- 
plainant flled Ms bill in equity in this court, alleging that the de- 
fendant, by Clarence W. Scott, its président, director, and duly- 
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authoïTzéd agent, acting for tlie défendant corporation, for liimself, 
and for Sadie E. Scott, Joe C. Sterling, and Clarence W. Scott, 
trusteei-ientered into a written contraot by wliich he obligated the 
défendants, upon certain payments to be made by tlie e&mpJainant, 
and certain conditions to be performed i)y tbe eonipîainant, to 
convey to said complainant cei-tain valuabie real estate situated 
in tbe division and district aforesaid. Gomplainant allèges fuU 
performance of ail tlie conditions upon liis part, and a tender in 
lawful money of tlie United States, and of promissory notes, and 
the mortgages to secnre the same, in exact compliance with the 
conditions of said contract, and avers tliat the défendants refused 
to make conveyanee and title of said property as they were obligated 
to do under said eontractj and still refuse so to do. Complainant 
further avers that under said contract he entered into possession of 
said premises, spent a large sum of money in making \"aluable im- 
provements thereon, bas made contracts for other valuabie im- 
pTOvements stUl being made tliereon, and that défendants had full 
knowledge of bis possession, and of the valuabie improvements so 
being made, and allowed complainant to proceed in his said improve- 
ments Vi^ithout any dissent or notice to him of their intention aot 
to perform and abide by the contract according to its tenus. 

Tliereupon the complainant made proper affldavit under section 
738 of the Revised Statu tes of the United States, and asked for 
an order for service upon the défendants, who were nonresidents of 
the division and district aforesaid. Said order was made pur suant 
to the statute. Tlie résidence of said défendants is fully set ont 
in said aifidavit and order, and by the return of the United States 
marshal for the eastem district of Michigan, in which disti-iet the 
défendants réside, it appears that personal service of said order 
was made upon the Scott Manufaoturing Company, by deliverimg, 
personally, to Sadie E. Scott, secretary of said company, a copy of 
said order, and personal service was further made npon each of the 
défendants except Clarence W. Scott, and Clarence W. Scott, trustée. 
The latter being absent from the district, service was made upon 
him by Ifeaving a proper certifled copy of said order at his dwell- 
ing place, with Sadie E. Scott, his wife, — an adult person, and a 
member of his famUy. The défendants, having entered a spécial 
appearance for the sole purpose of detennining the question of the 
jurisdiction of the court, move to vacate and set aside the order 
heretofore made for service upon said défendants, "for the reason 
that said court has no jurisdiction of this cause, or of the persons of 
said nanied défendants." An elaborate brief is flled by counsel 
for the défendants, in which they contend that the court has no 
jurisdiction of tliis cause because said section 738 of the Eevised 
Statutes, by virtue of the act of oongress of March 3, 1887, as 
amended by the act of August, 1888, is but a part of said act, and 
that "any suit comniencéd in any circuit court of the United States 
to enforce any légal or équitable lien upon * * * real estate 
or property within the district," under said section, can only be 
"commenced" when the court, under section 1 of said act, acquires 
jurisdiction by reason of personal service upon some one of the 
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défendants interested in sucli real estate or property referred to in 
said section. 

The complainant in this case is a nonresident of tMs district, and 
is a citizen of the state of New York. The défendants, who claim 
an interest and title to tàe real estate in controvérsy, are ail rési- 
dents and citizens of tlie state of Micliigan. The property in dis- 
pute lies wholly witMn the western division of this district The 
question, therefore, presented, is whether this court, in a suit in 
which neither the plaintiff nor the défendants réside in the district, 
but are citizens of différent states, eau aequire jurisdiction, and 
détermine controversles between the parties, whsn the real estate 
in controTersy lies wholly within the jurisdiction of the court. 
Under the last act of congress above referred to, it is well settled 
that, where the jurisdiction of the court dejtends uivon diverse citi- 
zenship of the parties, either the plaintiff or the défendant must 
be a résident and citizen of the district. Counsel for the défendants 
contend that, inasmuch as neither the plaintiff nor the défendants 
aiPe citizens of this district, the suit cannot be said to be "com- 
menced," under section 738, because the court has no personal 
jurisdiction over either of the parties. And they contend, further, 
that a lien or équitable claim to real estate in this district cannot 
be enforced under said section unless either the plaintiff or the de- 
fendants are citizens of the district. In this contention, I think, 
oounsel are wrong. Section 738 was originally the eighth section 
of the act of March 3, 1875. It was incoirporated into the Eevised 
Statutes as section 738. Section 739 specially provides as foUows: 

"Except in the cases provided in tlie next three sections, no person shall 
be arrested in one district, for trial in another, in any civil action before a 
circuit or district court; and except in the said cases, and in the cases provided 
by the preceding section, [which is section 738,] no civil suit sliall be brought, 
before either of said courts, against an inhabltant of the United States, by 
any original process, in any other district than that of which he is an Inhab- 
Itant, or that in which he is foimd, at tlie tlmé of serving the writ." 

We therefore hâve in this section a législative construction of 
section 738, and that construction is that a suit could be "com- 
menced" in a district m which the real estate concemed was situ- 
ated, without référence to whether the défendants could be person- 
ally served in the district or not. Personal service of process was 
not, therefore, essential to give the court jurisdiction under section 
738, as section 8 of the act of March 3, 1875. As that section re- 
mains in force by spécial provision of the act of August, 1888, the 
législative construction placed thereon also stands. It is suflficient, 
therefore, to give the court jurisdiction, if the real estate involved 
is within this district, and the parties are citizens of différent 
states. I flnd nothing in the opinions of the court in Smith v. Lyon, 
133 U. S. 315, 10 Sup. et. Eep. 303, or in Ames v. Holderbaum, 
42 Fed. Eep. 341, inconsistent with this conclusion. 

The next important question to détermine is whether a bill for a 
spécifie performance constitutes a "légal or équitable lien upon, or 
claim to, or to remove an incumbrance or lien or cloud upon a title 
to real or personal property." In determining this question we are 
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autlioiàzed' -to oonsider the relief prescribed by tlie statutes of OMo 
■to parties having a riglit to insist upon a spécifie perfoiinance of 
'a conitract to oonvey real estttte in tliat state; for the suprême court 
of the United States lias expresslv declared, in the ca.se of HoUand 
V. Challen, 110 U. S. 15, 3 Sup. Gt.'Bep. 495, that whilt-- 

"Tho state législatures certainly hâve no autliority to prescrlbe tlie forms 
and modes of prdceedlng in the courts of the United States, but having <re- 
ated a right, and at the samo time prescribed a remedy to enforco it, if the 
remedy ju-esciibed Is sutstantially consistent with the ordniary modes of pro- 
ceeding on tlie ehancery side of the fédéral courts, no reason exlsts why it 
sliould not be pursued in the same fonn as in tlie state court. On the con- 
trary, propriety and conveulenee suggest that tlie practice sliould not uia- 
terially differ, where titles to lands are the subjects of investigation, and such 
is the constant course of the fédéral courts." 

Again, tlie same court, in the case of Arndt v. Griggs, 134 U. S. 
316, 10 Sup. et. Eep. 557, decided that— 

"A state may provide by statute that the title to real estate wltliin Its 
liuiits shall be settled and determlned by a suit in which the défendant, belng 
a iionresident, is brought into court, by publication. The well-settled rules 
that an action to quiet title is a suit in equity, that equity acts upon the per- 
son, and that the pei'son is not bi-ouglit into court by .service by publication 
alone, do not apply when a state has provided by statute for the adjudication 
of titles to real estate wlthln its liniits, as agalnst nonresidents who are 
brought into court only by publication." 

In discussing this case, Judge Brewer says: 

"ïhe question is not what a court of eqnitj', by virtue of its gênerai powei-s, 
and in the absence of a statute, might do; but it Is, what jurlsdictlon has a 
state over titles to real estate wlthln its limits, and what .iurisdiotion may It 
give by statute to its own courts to détermine the valldlty and extent of 
the claims of nonresidents to such real estate? * * * So it has been hcld, 
repeatedly, that the procédure establlshed by tlio statute in this respect is 
bindlng upon the fédéral courts." 

Further on, in referring to the case of Clark v. Smith, 13 Pet. 
195, that learned justice quotes from that case, approvingly, as 
f ollows : 

"A state has an undoubted power to regulate and protect Individual rlghts 
to her soil, and déclare what shall form a cloud over titles; and, having so 
declared, the courts of the United States, by removlng such clouds, are only 
applying a new practice to a new equity created by the législature, having its 
origln in the pecullar condition of the countrj'. The state législatures hâve 
no authorlty to prescribe forms and modes of proceeding to courts of the 
United States, yet, having created a rlght, îuid at the same time prescribed 
the remedy to enforce It, if the remedy prescribed is substantlally consistent 
wlth ordlnarj' modes of proceeding on the ehancery side of the fédéral courts, 
no reason exlsts why it should not be pursued in the same form as in the 
state court. In the case before us, the proceeding, though spécial In its form, 
is, in its nature, but the application of a well-kuown ehancery remedy. It 
acts upon the land, and may be conclusive as to the title of a citizen of 
another state." 

In the case of Boswell's Lessee v. Otis, 9 How. 336, although 
the judgment in that case was held to be void, yet, with référence 
to the jurisdiction of the court in a case for spécifie performance 
of a con tract alone, the suprême court said: 

"Jurlsdictlon is acqulred in one of two modes: First, as against the per- 
son of the défendant, by service of process; or, secondly, by a procédure 
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against tlie property of the défendant within the jurisdiction of the court. 
In tlie latter case the défendant is not personally bound by the judgment, 
beyond the property m question; and it is immatcnal whether the proceed- 
ing against the property be by an attachment, or bill in chancery. It must be 
substantiiilly a proceeding in rem. A bill for the spécifie exécution of a con- 
tract to convey real estate is not strictly a proceeding in rem, in ordinary 
cases; but where such a procédure is authorized by the statu te on publica- 
tion, without Personal service of proeess, it is sut)Stantially of that char- 
acter." 

From tliese décisions of the suprême court it is clear that the 
circuit courts of the United States, sitting in Ohio, exercising 
their gênerai equity jurisdiction in a suit prcperly instituted, 
would rightfully enforce any additional remédies given under Ohio 
laws, so as to grant proper relief to a complainant aslcing for the 
spécifie performance of a contract to convey real estate lying in 
that state. It is further equally clear that if the laws of Ohio 
provide a remedy tlixough which the performance of such a con- 
tract can be enforced, as against a nonresident, then such an ex- 
isting contract in Ohio is an équitable "claim" to real estate, 
which this court may enforce, or an "incumbrance or cloud upon 
a title to real property," which this court may remove, under the 
provision of tlie United States statute to which référence has 
heretofore been made. The statutes of Ohio which enlarge the 
remédies of the complainant in this case are not essential to give 
the court jurisdiction originally. This court acquires jurisdic- 
tion because the complainant is a nonresident of Ohio, and a 
citizen of New York; because the real property to which he as- 
serts an équitable claim lies whoUy within this district; and be- 
cause section 738 of the Revised Statutes of the United States 
specially prescribes the proceedings by which this équitable claim 
may be asserted. If there were doubts as to whether, under the 
gênerai equity rules and principles administered by this court, 
aided by the provisions of section 738, the défendants could be 
brought within the jurisdiction of the court without personal 
service, the authority of the court to entertain such jurisdiction, 
and administer the relief sought, is made more certain and effect- 
ive by reason of the Ohio statutes. Section 5024, Rev. St. Ohio, 
authorizes an action to eompel the spécifie performance of a con- 
tract for the sale of real estate. Section 5048 provides for con- 
strnctive service in such cases. Section 5318 provides that, when 
a pai'ty against whom a judgment or a conveyance * * * is 
rendered does not comply therewith by the time appointed, such 
judgment shall hâve the same opération and effect, and be as 
available, as if the conveyance * * * had been executed con- 
formably to such judgment. Oonsidering thèse statutory provi- 
sions in the light of the principles announced in the case of Bos- 
well's Leesee v. Otis, above quoted, our jurisdiction in this case 
seems clear. 

If the complainant shall establish the allégations of his bill by 
proper évidence, and show that the contract set forth was properly 
executed by persons duly authorized, and that he is entitled to a 
spécifie exécution of said contract, this court will hâve jurisdiction 
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to order the défendants, ■within a time named, to make such con- 
veyance. If they fail to do so, and are bejond the jurisdiction of 
the court, so that personal enforcement of the order will be im- 
possible, the decree may provide that, on a failure on their part 
to comply with the order of the court, the decree, in and by itself, 
may divest the défendants of ail title in said property, and vest 
the same In the eomplainant. The equities of the case, so far as 
the allégations of the bill are concerned, are ail with the eom- 
plainant. It présents a case where the court ought to retain juris- 
diction, if it can rightfully do so, because the relief sought is just 
and équitable, in the highest degree. I am therefore of the opinion 
that this court has jurisdiction over the property involved in this 
controversy, and over the défendants, so far as they hâve any 
claim or title to said property; that this proceeding is substan- 
tially a proceeding in rem; and that the gênerai powers oonferred 
upon this court, as a court of equity, under the constitution and 
laws of the United States, are so enlarged, and made more effective, 
by the statutes of the state of Ohio, as that, upon final hearing, 
if the eomplainant shall establish his right to relief, full and adé- 
quate protection ean be given him to enforce the spécifie exécu- 
tion of the contract set out in his bUl. 



WOOLWORTH V McPHERSOX. 

(Circuit Court, S. D. New York. May 6, 1893.) 

1. Paktnbeship— Construction of Articles. 

W. & M. executed the foUowing .igreement: "St. Joseph, Missouri, Feb- 
ruary Ist, 1881. ïhe underslgned hâve this day formed a partnership for 
the transaction of a gênerai boolc and stationery business, * * * M. 
to be guarantied $2,000 per annum, same to be and to corne out of his half 
of the profits; but, should the one-half profits not amotmt to $2,000 in the 
year, he shall not be held for any deflciency in the salary account. In 
considération of the guaranty of $2,000 per annum to M., he shall give 
his emtire time, during reasonable business hours, to the business of the 
firm, and W. shall not be held to give the same any more time than he 
may chance. » * * This agreement to run one year from this date." Heldi, 
tha,t It was a copartnership agreement, and that thé supposition of M. 
that the contract guarantied him a salary of $2,000 a year, and half the 
profits above that sum, but that he should not be liable as partner for 
any losses in business, waa a mistalie of law, for which he was not en- 
titled to relief. 

a. Parol Evidence— Contract. 

In a suit by W. against M. growlng oUt of a foi*mer partnership be- 
tween them, an order of dlsmissal was entered, pursuànt to the foUowing 
writing addressed to plalntifC's solicltor: "You will please enter an order 
in this cause discontinuing the same upon the payment by the défendant 
of the costs Iherein. Yours, etc., W. Agreed to. M," Hdd that, as this 
writing was informai, and contained no promisé by' either party to the 
other, and defendant's signature was presumably merely for the protection 
of the cleck, the writing dld not constltute such a contract or mémorandum 
thereof that défendant would be prevented in a subséquent suit from 
showing by other évidence that tlie order was entered pursuànt to an 
agreement releasing Min from ail liability In considération of the payment 
of the costs and certain services which Ue was to render to plaintiff. 
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In Equity. Bill by Galvin: C. "Woolwortli against Thomas B. Mc- 
Pherson for the dissolution of a, partnership and for an accounting. 
Dismissed. 

Smith, Bowman & Close, for plaintiff. 
Hyland & Zabriskie, for défendant. 

TOWNSEND, District Judge. This is a bill in equity for the 
dissolution of an aUeged copartnersMp between the complainant 
and défendant, and for an accounting. On February 1, 1881, the 
parties executed the foUowing agreement: 

"St. Joseph, Mo. Feb'y. Ist, 1881. 

"ïhe undersigned hâve this day formed a partnership for the transaction of 
the gênerai boolc and stationery business, as successors to Woolworth & Coït, 
assuming the obligations and assets of Messrs. Woolworth & Coït, as shown by 
the inventory this date. B. F. Coït to hâve a salary of $2,000. Two thousand 
dollars per annum to be chargea to expenses. T. B. McPherson to be 
gua:rantied one hundred sixty-six and 67/100 dollars per month, ($2,000 
per annum,) same to be and to corne ont of hls half of the profits; but, 
should the one-half profits not amount to two thousand doUars in the year, he 
shall not be held for any deflciency in the salary account. In considération of 
the guaranty of $2,000 per annum to McPherson, he shall give his entire time, 
during reasonable business hours, to the business of the flrm, and 0. C. Wool- 
worth shall not be held to give the same any more time than he may chance. 
Bank debt, as it now stands, substantially about $14,000, shall bear interest 
at the rate of 8 per cent, per annum, payable monthly, and shall not be in- 
creased except by mutual consent, but may at any time be reduced, as the 
resources of the concern shall permit. Interest on C. C. Woolworth's surplus, 
as shown by the boolis, to be credited his account at the rate of 8 per cent, 
per annum. This agreement to run one year from this date. 

"[Signed] C. 0. Woolworth, T. B. McPherson." 

The défendant allèges in his answer: First. That the above 
agreement was not a copartnersMp agreement. Second. That in 
July, 1882, it was orally agreed by the parties that the written 
agreement should be so construed as to give to défendant, in any 
event, an assured salary of |2,000 a year, and one half of the net 
profits, if any, in excess of said sum, and that défendant should not 
be liable for any losses in said business. Défendant further alleged 
that under this oral agreement he continued to conduct the business 
up to January 1, 1883. Third. That ou or about March 20, 1883, 
the plaintiff brought a bCl against the défendant in the district 
court of the state of Nebraska for the same causes of action alleged 
in the présent suit; that défendant appeared therein, and flled his 
answer, and afterwards, in considération of his payment of the costs 
of said suit, and the rendition of services whereby défendant eflfecied 
a settiement of the business affairs of the plaintiff, the plaintiff re- 
leased the défendant from ail claims and causes of action against 
him, and dismissed said suit. 

The flrst défense cannot be sustained. The défendant does not 
demand, by way of affirmative relief, that the contract be reformed. 
He does not claim that it was procured by fraud, or that there was 
any mistake of fact on hls part. He claims that he supposed the 
contract guarantied to him a salary of |2,000 a year, and half the 
profits above that smn, but that he rfiould not be liable, as partner, 
for any losses in the business. If he was mistaken in his under- 
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standing of thë efPect of the contract, it was a mistake of law, for 
wMch, under the circumstances, hé is not entitled to relief. Hunt 
V. Kousmaniere's Adm'rs, 1 Pet. 1. 

There is some évidence in support of tlie second défense, that an 
oral agreement was afterwards made by the parties in accordance 
with. the defendant's understanding as to the efifect of the written 
agreement. The défendant testifles that during his management 
of the business he rendered full statements thereof to the complain- 
ant every six months, in which the losses were charged to the 
complainant's surplus account. In July, 1882, he went to Chicago 
to meet the complainant and a prospective purchaser of tlie busi- 
ness, taking with him a full statement of the business. Défendant 
testifles that complainant then objected to the charge of losses to 
his private account, and said he proposed to hold défendant for his 
share, but that he (the défendant) referred to his understanding of 
the contract, and refused to return to St. Joseph unless this ques- 
tion should then be flnally settled. He says that complainant then 
told him if he would return to St. Joseph, and stay until the flrst of 
the year, there would be no further claim on him for losses, and 
that in accordance with that agreement he went to St. Joseph, and 
remaÏDcd there until February 12, 1883. But as the complainant 
dénies the making of any such oral agreement, or his acquiescence 
in the claims made by défendant in his statements, I think the évi- 
dence is insufficient to sustain this défense. 

The third défense présents the vital question in the case. On 
February 26, 1884, the Nebraska suit having been removed into the 
United States circuit court, the foUowing order was entered therein: 

"Calvin C. Woolworth vs. T. Buclmnmi McPlierson et al. 

"To J. M. Woolworth, Esq., Solleitor for Plaintiff.— Sir: You will please 
enter an order in llils cause, dlscontimiing the sauie upon the paynient, by the 
défendant, of the costs therein. 

"Yours, etc., C. 0. WoolwDi-th. 

"Agreed to. T. B. McPlierson." 

Complainant claims that this paper constitutes a complète and 
entire contract between the parties, and that ail prior negotiations 
between the parties are merged therein. He urges that, as this 
paper was intended by both parties to express the whole contract 
between them, it is not compétent for the défendant, by oral testi- 
mony, to seek to prove further stipulations providing for his entire 
release from ail his liabilities to complainant. Where the parties 
hâve deliberately put their mutual engagements into writing, in 
such language as imports a complète contract, ail paroi testimony 
of further déclarations will be rejeoted. Thompson v. Insurance Co., 
104 U. S. 259. But it does not seem to me that the principle of law 
invoked by clalmant has any application to the writing referred to. 
This paper appears to be a mère letter of instruction by claimant 
to his attomey, to discontinue the suit upon terms. The défendant 
is only a party to it in the sensé that he assents to the terms of the 
discontinuance therein expressed. Presumably, this was done for 
the protection of the clerk of court in entering the order by consent. 
There is no suggestion that the parties considered the paper as a 



WOOLWORTH V. m'pHERSON. 561 

oontract. There is no promise by either party to the other. But, 
even if it were to be treated as a mémorandum of a contract, tliere 
is notliing to prevent eitlier party from stiowing that tlie mémoran- 
dum is not complète in itself, but that tliere were oth^r in ependent 
stipulations entered into by them, not contradictory to the written 
mémorandum. This is especially true where tlie writmg is infor.nal 
and incomplète upon its face. In such a case there is no presump- 
tion that it contains ail the terms of the contract. Jones, Oom. & 
Tr. Cont. §§ 129, 134, and cases cited. 

Eut complainant contends, irrespective of the claim that oral évi- 
dence is inadmissible to vary the letter of discoutinuanee, that in 
fact it served to fully carry ont the only agTeement between the 
parties. He says that when the défendant lef t tlie partnersh p 
business at St. Joseph, and went to Omaha, he took |2,0(i0 from the 
flrm treasury to which he was not entitled, and tliat the primary 
object of the ]^ebraska suit was to recover that spécifie $2,000; but 
that the défendant, having afterwards convinced him tliat he had 
lost the |2,000 in grain spéculations, and that to jiress the suit 
would be flnancially disastrous to the défendant, lie (the complain- 
ant) agreed, if the défendant would return to St. Jose])h and help 
to close up the business, then he would "dismiss this case, and wind 
it up." The défendant claims that, in considération of the services 
to be rendered by him at St. Joseph, the complainant not only 
agreed to dismiss the suit, but to discluirge iiim from ail furtlier 
liability under said agreement of February, 1881. It is extremely 
difïicult to say just wbat contract the parties did malie, because of 
tlie peculiar way in which they dealt with each otlier. The com- 
plainant, while tlien professing the greatest friendship for the de- 
fendant, and confessedly needing his helx) to close \ip llie business, 
seems now to feel that lie could not hâve meaut to surrender his 
claim. The défendant was so anxious to get rid of tlie Nebraska 
suit that he seems to hâve been willing to accept the discontinu- 
anee order as suiïicient évidence of a release of ail liabilities. 

In view of the contradictory conduct and confiicting testimony of 
the parties, I hâve been obliged to carefully examine the relations 
of the parties, and the objects they respectively had in view, in or- 
der to détermine what contract they intended to make, and d'd 
make, and how they understood its terms. The agreement of Feb- 
ruary, 1881, was inartificially drawn. It purports to be a copart- 
nership, but it contains the following stipulation: 

"T. B. McPherson to be guarantied one liimdrecl sixty-six and 67/100 dollars 
per montli, ($2,000 per annuin,) same to be and to come ont of his liait of tlie 
profits; but, shoiild tlie one-half profits not amount to two tliousand dollars 
in the year, he shall not be held for any deficiency in the salarj' account. In 
considération of the guaranty of two tliousand dollars per annum to McPher- 
son, he shall give liis entire tinie, durlng reasoiiable business hours, to the 
business of the firin, and 0. 0. Woolworth shall not be held to give the same 
any more time than he shall chance," etc. 

This statement is, to say the least, ambiguous. Evidently the 

parties disagreed as to its effect in case there were losses. It is 

claimed that the complainant misrepresented its légal effect at the 

time of the making of the agreement It is admitted that it was 

v.55F.no.5 — 36 
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afterwards the subject of dispute between the parties. The claims 
of the defeBdant were fully stated by him in his answer in the Ne- 
braska suit, in which he denied any liability to complainant. The 
agreement ■ to discontinue the Nebraska suit was made in New 
York, in the summer of 1883. Défendant thereupon returned to 
Oînaha, and called upon Judge Woolworth, counsel for complainant, 
and requested him to carry out the agreement. Judge Woolworth 
told défendant that claimant had concluded not to dismiss the suit 
until after défendant had succeeded in settling a certain daim 
against complainant, held by certain outside parties. Thereupon 
the foUowing: correspondence passed between the parties: 

"Omaha, 29tli August, 1883. 
"Dear Mr. Woolworth: Hnve just seen the judge, and he advlses me you 
liad conduded, when he left you, to préserve the statu que In your suit against 
me until settlement of the P. A. & Co. account. I did not so understand it 
when I left you, and am sorry for this décision. The delay may be very seri- 
ons to me, and it can do ycju no possible good. I go to St. Joe Friday or 
.Saturday. and wUl do what I can to help you there. 

"Truly, T. B. McPherson." 

"N. Y., September llth, 1883. 

"Dear Mac: Yours Aug. 29 came during my absence from home. Aslt J. M. 
W., and I think he can malie such expLanation' to the elevator people as will 
enable you to cany out your plans with them in mutual safety. I don't want 
or intend to disturb you, nor to push fop a dollar not to be got, and in a little 
while suppose the suit will be discontlnued, according to direction of J. 
M. W." 

"Omaha. 15th September, 1883. 

"Dear Mr. Woolworth: To yours llth, etc. * * * I note carefully what 
you say of the settlement of the suit now pending between us. It is entirely 
useless for me to attempt to do anything with the elevator company upou 
any one's say so. I hâve tried that. Nothing short of a withdrawal of the 
suit and a release from further liablllties imder it will serve me. This you 
hâve promised, and the judge promises, but says It can or will be done after 
I hâve been to St. Joe, and aided you in the settlement of the diffiv.:ulties yovi 
are there meeting. There's therefore nothing between us; but a little time 
îs of no possible value to you, but Is most Important to me. There's but one 
possible advantage to you in holding back this settlement,— the fear which 
your brother appears to harbor, that I may go back on my promise to ald 
you should this suit be settled bef ore the work is done. This thought, to me, 
îs contemptible, and, in spite of ail the past, seems to me to be beneath and 
unworthy of you. I repeat hère that I am ready and willlng to do ail I can 
to assist you, and I know I can do so; but I ask you to show a like dispo- 
sition. Will you not do it? I await your reply, and will not go to St. Joe 
flintU I get it. 

"Yours very truly, T. B. McPherson." 

"N. Y., Sept. 21st, 1883. 
"Dear Mac: Yours of the IStli rec'd. If you go to St. Joe, confer and act 
with Coït, and, whatever you and he conclude, I shall be satlsfled with. Can 
the Xmas cards be lumped to Phelps & B. or Levln, Atchinson? Your views 
about the inévitable further shrinkage in the remalning resoiu-çes of W. & 
McP. are probably correct. There are outstandlng notes yet to be paid, 
<about $1,560,) and the overdraft with W. & G. cash is about $3,300; and so 
long as my money holds out you see I must keep paylng, and in the very best 
event there wIU be a heavy loss,— I should now guess 15 to, $20,000,— in this 
liquidation, as eompared with the supposed surplus of Jany., 1883. Ôf course, 
I want ail the help I can possibly get in closing tip thèse W. & McP. matters, 
and it is your duty and Interest to make your fnll contribution. to the extent 
of your abillty, tç get the most favorable possible conversion oi those re- 
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malnders. You can prove your loyalty by your works, and In due tlme fixe 
controversy can be adjusted. Or, if it will suit your purpose and préférence, 
I sliould tliink we may properly take your note, and then we could dismiss tlie 
suit at once; otlierwise, we ouglit to let it rest for a wliile longer, and, when 
satisfied everytliing is straiglit, we can settle up. Tins appears to me to be 
reasonable in view of events since Jany. Ist. The fact is, ilac, tMs bas been 
a bad business for me, and yen cannot complaiQ, but, on the oontrary, con- 
gratulate youreelf if, after a wMle, this claim is withdrawn. Think it over, 
and see if yovi would act any quicker if situations were reversed. I liope to 
liear of your best and prompt efforts at St. Joe. 

"Yours tnily, C. C. W." 

The correspondence subséquent to this date, and the uncontra- 
dicted évidence of the défendant, show that, acting under instruc- 
tions from complainant, he went to St. Joseph on several occasions, 
and devoted his time to the settlement of the old business, and of the 
contracts made by complainant after dissolution. He secured the 
relcase of certain large claims against the complainant, collected 
accounts amounting to abont flO.OOO, and remitted the proceeds 
to complainant, and generally performed valuable services on his 
behalf under the agreement. Ail the espenses of the trips to St. 
Joseph were paid by the défendant. On January 16, 1884, the final 
statement was sent to complainant, and on February 25, 1884, the 
parties met at Omaha, and complainant gave défendant the order 
of discontinuance. 

This évidence convinces me that, when complainant promised to 
dismiss the suit provided défendant would return to St. Joseph, he 
led him to believe that he would release him from ail further obliga- 
tions under said original agreement. Otherwisè, why did he not 
agrée to continue the case for a deflnite period? Why did he insist 
upon holding the suit over défendant until he should settle up the 
matters at St. Joseph to the satisfaction of cofaplainant? There 
was nothing to be lost to complainant in the dismissal of this suit, 
provided the cause of action remained,for the $2,000 had been drawn 
ont of the bank before the commencement of the suit. There was 
nothing to be gained by défendant from a mère discontinuance of 
this suit, provided complainant reserved the right to institute a new 
one at his pleasure. T^Tien défendant said: "Nothing short Of a 
withdrawal of the suit, and a release from further liabilities under 
it, will serve me. This you hâve promised. • * • There's there- 
fore nothing between us," etc., — complainant did not deny either 
the promise or the statement that there was nothing between them, 
but urges défendant that "it is your duty and interest to make 
your fuU contribution to the extent of your ability, to get the most 
ifavorable possible conversion of those remainders." It is not sug- 
gested that it is his duty to make any contribution of money; and 
when complainant further proposes, either to now take defendant's 
note, and "dismiss the suit at once," or "to let it rest for a while 
longer, and, when satisfied everything is straight, we can settle up," 
it seems to me the conclusion is irrésistible that he meant to hâve 
défendant understand that a dismissal of the suit, whether upon 
the considération pf a note or of services thereafter rendered, meant 
a release of the whole claim. ïhis conclusion is emphasized by the 
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suggestion, later in thîs letter, that défendant should congratulate 
himself if, after a wliile, tliis claim is witlidrawn. 

The. daim that complainant at most only intended to release the 
$2,000 which lie supposed défendant had deposited in the Omaha 
bank is disproved by the fact already referred to, that the money 
had been withdrawn before suit, and by the pleadings in the Ne- 
braska suit, wliich show a claim for dissolution of the alleged part- 
nership and an aecounting. It is further eflfectually disposed of by 
the testimony of the complainant himself. He testifles that when 
he discontinued the suit he intended to call it quits with the défend- 
ant so far as that suit was concerned, and ail that Avas contained 
and embodied therein, so far as he remembered what was in the 
complaint sworn to by liim. 

I hâve not overlooked the conduct of the parties after the 
commencement of the présent suit, as bearing upon the con- 
struction and interprétation of the contract under which the 
Nebraska suit was dismissed. The évidence is so unsatisfactory 
that it throws little li^ht upon the question. The parties had 
two interviews in New York. îveither of them testifles what 
the conversations were. It appears from subséquent coiTespond- 
ence that complainant gave défendant friendly assurances, which 
he interpreted as a promise to dismiss the suit. I think the admis- 
sions contained in complainant's letters show that défendant was 
justified in assuming that the suit would not be pressed. But there 
had been some discussion at thèse interviews as to the effect of the 
original agreement, and, after complainant had found them, he 
wrote défendant that they "seem more than ever to hold you for 
losses as well as for profits." He then adds that he did not prom- 
ise to dismiss the suit, but did say that he would not take such ac- 
tion as would break défendant up. Défendant, it is true, admits 
that at the New York interviews lie did not claim that there had 
been an adjustment of this claim, but he explains this by saying 
that he then had another agreement with complainant, "in which 
he agreed to dismiss this particular suit." And, flnally, when de- 
fendant again writes to complainant, again asserting that such 
promise was made, and reproaching complainant for having broken 
faith with him, complainant writes the following letter in reply: 

"Albany, .Tune 29th, 1889. 
"Dear Mac: Yovirs 22nd, via N. Y., reaclied me hère today. Dlsmiss your 
appréhensions of suit, I told you in N. Y. I wouldn't do that, and I won't. I 
Write now, late at night, in great haste, to relieve your anxiety, and will write 
more later." 

Hère is no déniai of the promise, as alleged by défendant ; and the 
only explanation of this letter vouchsafed by complainant is the 
following answer on cross-examination : 

"Well, if I brlng a suit, and pursue him for $2,000 or $3,000 more than he is 
worth, it would brealv him vip. If I bring suit, and he pays me what he 
can affoi'd to pay me, it don't break him up. That is what I mean." 

In yiew of the facts as stated above, I think the suit should be 
dismissed. Let judgment be ent«red aecordingly. 
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BRICKILL et al. v. MAYOR, ETC., OF CITY OF NEW YORK. 

(Circuit Court, S. D. Xew York. Aprll 4, 1893.) 

1. Equity— Mastek's Fées— Piîactice.. 

A master's fee on adjourament of a liearlng sliould be pald by the party 
askliig tlie adjournment, and It is the better practlco to pay such fee wlien 
tlie adjouminent Is liad. 

3. Same. 

On a hearlng before a master, eacli party sliould pay, In the first instance, 
the costs, charges, expenses, steiiographer's fées, and master's fées for 
taking its own direct, redireet, cross, or reeross examination of any wltness 
or witnesses; but on flual decree the sum so paid by the prevaillng party 
niay be imposed on the defeated party. 

In Equity. Suit by William Brickill and others against the 
mayor, etc., of the city of New York. On a questioa as to paviueut 
of master's fées and other costs. 

Eaphael J. Moses, Jr., for coniplainants. 
Betts, Alterbury, Hyde & Betts, for défendant. 

LACOMBE, Circuit Judge. In this case tlie master's fées are 
fixed at |20 for an entire day's session, (both morning and after- 
noon;) flO for a half session; and $5 for each adjournment. As 
trt tliis latter item, it is a désirable practice, always, to pay that fee 
when the adjournment is had, and it sliould be paid by the party 
asking for the adjournment. \^^len the master's bill is adjusted 
on thib basis, each side sliould jiay, in the first instance, for its own 
adjournments, and for the costs, charges, expenses, (including ste- 
nographer's fées,) and master's fées for taking its own direct, redirect, 
cross, or recross examination of any witness or witnesses. Upon 
fuuii decree the sums so paid by the iirevailing part)' iiiay be im- 
posed upon the defeated party. 

An order to such effect will be niade. 



BRICKILI. et al. v. MAYOR, ETC., OF CITY OF NEAV YORK. 
(Circuit Court, S. D. New York. April 17, 1893.) 

1. Equity — Hbakino before Master— Expbnse op Taking Testimony. 

At a hearlng before a master the party who calls a wltness must pay 
ihe expense of taking the direct and redirect exaniinatlon of such wltness, 
but hls adversary must pay the expense of taking the cross and recross 
examination. 

2. Same— Master's Fees. 

Wliere a session Is taken up entirely wlth taking testimony, the expense 
of taking whlch Is to be borne by one party, the master's fees for that 
session must be paid by such party. 

3. Same. 

Where a session is taken up wlth taking testimony, for a part of whlch 
one party Is to pay, and for the remainder of wlilch the other party Is to 
pay, the master's fee for the session is properly chargeable. In equal shares, 
to both parties. Irrespective of the proportlonate amount of tlme consumed 
by them. Sessions consumed In whole or In part by argument may be 
settled for In the same way. 
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4. Samb. 

Time consumed In the considération and décision of questions involved,. 
and In preparing tlie report, are chargeable, in equal sliares, to both. 
parties. 

In Equity. Suit by William Brickill and others against tlie 
inâyor, etc., of the city of New York. On a question as to master's 
fées, and other costs. See 55 Fed. Eep. 565. 

Kaphael J. Moses, Jr., for complainants. 
Betts, Alterbury, Hyde & Betts, for défendant 

LACOMBE, Circuit Judge. I hâve signed the order submittod 
by défendant because it recited that the master's fées, oalculated ac- 
cot-ding to the rule before designated, amounted to the sums named. 
As counsel now state there is some error in the calculation, I shall 
hold the order till thèse amounts are correctéd. The complainaut 
entirely misapprehends my fonner mémorandum. When a party 
calls a witness, he is to pay the expenses of taking direct and redi- 
rect examination of that witness. His adversary is to pay the ex- 
penses of taking the cross and recross of the same witness. As 
to apportioning master's fées : When a session is taken up entirely 
with taking testimony, the expenses of taking which one side is to 
bear, the niaster's fées for that session are to be paid by that side. 
If, however, the session is taken up partly with taking testimony 
which one side is to pay for, and partly with taking testimony 
which the other side is to pay for, the master's fee for that session 
iS; propei^ly chargeable, in equal shares, to both, irrespective of the 
proportionate amount of time consumed by both. Sessions con- 
sumed in whole or in part by argument may be settled for in the 
same way. Time consumed in considération and décision of the 
questions involved, and in preparing the report, is chargeable, in. 
equal shares, to both parties. 

If there is any difQculty about making the calculation in this case, 
the order may stand as signed, since both parties seem to agrée that 
the apportionment is équitable. 



:. UNITED STATES v. SOUTHERN PAC. B. CO. et al 
(Circuit Court, S. D. Califomia. May 3, 1893.) 
No. 184. 
PuBLiO Lands— Eatlkoad Qbants— Suit to Dkclaeb Invalid— Enjoining the 

CtJTTINa OF TiMBBK. 

In a suit by tlie United States to lavalidate a railroad company's claim 
to certain lands under a grant from congress, and to annul patents whlcli 
bad iSsued'lor part of the lands, as weïl as such contracta and deeds as 
had been made by the company to indivldual purcbasers, ' who are made 
parties to the suit, on injunctlon to restrain tlie cuttlng of tlmber from the 
lands mil not be awaided tu advance of the hearlng on merits, when 
the answer sets up facts which, If proved, may sustata the company's 
title. 
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In Equity. Suit by the United States of America against tlie 
Southern Pacifie Eailroad Company and others to déclare invalid 
the company's claim to certain lands under the grant by congress, 
and to annul such patents as hâve been issued to the company for 
such lands, and such contracte and deeds therefor as hâve been 
made by the company to individual défendants. Complainant 
moves for a preliminary injunction to restrain the défendants f rom 
cutting down and carrying away any wood, trees, or timber from 
the lands in controversy. Motion denied. 

The Attorney General and Joseph H. Call, Spécial Asst. TJ. S. 
Atty. 

Joseph D. Eedding, for défendants. 

ROSS, District Judge. This suit was brought by the govemment 
against the Southern Pacific Railroad Company and a large num- 
ber of individual défendants to obtain a decree declaring invalid 
that company's claim to a large number of sections of land under a 
grant made by congress to aid in the construction of its railroad, 
and to annul such government patents as hâve been issued to the 
eompany for such lands, and such con tracts and deeds therefor as hâve 
been made by the company to the individual défendants, as well as 
a mortgage thereon alleged to hâve been made by the company to 
the défendants Mills and Lansing to secure the payment of certain 
indebtedness of the défendant company. 

Tlie lands involved in the suit are said by counsel to embrace 
about 900,000 acres, for 100,000 acres of which it is said the gov- 
ernment lias issued its patents, and much of which is held by the 
individual défendants under deeds or contracts of sale from the 
railroad company. The bill, as amended, allèges the complainant's 
original ownership of the lands in question; the grant by congress 
to the Atlantic & Pacific Eailroad Company, of July 27, 1866; its 
acceptance of the grant, and the definite location of the Une of road 
it was by congress authorized to build; the subséquent forfeiture 
of the granted lands by reason of the failure of the company to 
build the road; and the act of congress declaring the forfeiture for 
the beneflt of the govemment. The amended bill also sets up the 
grant by congress to the Southern Pacific Eailroad Company of 
March 3, 1871, and the varions acts performed by that company 
thereunder. Thèse grants are specifically referred to in the récent 
opinion of the suprême court in the case of the same tîtle as the 
présent, reported in 146 U. S. 570, 13 Sup. Ct. Eep. 152. The bill, 
as amended, also allèges, in substance, that the lands in contro- 
versy were within the limits of the Atlantic & Pacific grant, for 
which reason they were excluded from the grant to the Southern 
Pacific Company. It also allèges that the Southern Pacific Com- 
pany claims to hâve pretended patents, issued by the United States, 
in due form of law, purporting to convey to that company a portion 
of the lands in suit, but which lands are unknown to complainant; 
that certain défendants, unknown to complainant, claim to be bona 
flde purchasers for value from the Southern Pacific Company, and 
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claim that théir rights to certain tracts of the land in controversy 
are proteeted and conflrmed by the act of congress approved March. 
3, 1887, entitled, "An act to provide for the adjustment of land 
grants made by congress to aid in the construction of railroads, and 
for the forfeiture of unearned lands, and for other purposes," (24 
Stat. 556;) that the défendants Mills and Lansing hâve a mortgage 
or deed of trust from the défendant company covering, or purport- 
ing to cover, the lands in controversy, to secure the payment of cer- 
tain indebtedness of the company to them as trustées, which mort- 
gage is dated April 1, 1875, and executed in due form of law, and 
recorded in the counties in which the lands are situate; that the 
lands in question are naturally timbered and wooded lands, and 
hâve timber and wood thereon, and that the défendants, while 
claiming and pretending to own some interest in the lands at 
varions times during the last flve years, hâve unlawfully entered 
upon them, and chopped down the timber and trees thereon, and 
carried away such timber and trees, and converted the same to their 
own use, and are now removing from the lands wood so eut, and are 
threatening to chop down other trees on the lands, and unless en- 
joined will do so, to the great and irréparable injury of the com- 
plainant; that the défendant company, while pretending and claim- 
ing to own some interest in the lands in controversy, at various 
times during the past.lO years, to the complainant unknown, by 
pretended contracts and conveyances, has pretended to sell and con- 
vey large poi'tions of the lands to the other défendants, the amount 
and description of which are unknown to complainant, and has 
thus realized from wood and timber on the lands large sums of 
money, which it has appropriated and converted to its own use. 

The complainant asks, among other things, that the défendant 
company be required to state (1) the names of ail of the pretended 
purchasers of said land, or any portion thereof, from the company; 

(2) the amounts and descriptions of lands so pretended to be sold; 

(3) that each and ail of the défendants be required to state the na- 
ture and extent of their pretended claim or claims to said lands. 

The respondents having answered the bill as amended, a référ- 
ence was made to the master to take the testimony offered by the 
respective parties, which has been partly, but not wlioUy, done. At 
this stage in the proceedings an application is made on the part of 
the complainant, based upon the pleadings in the cause, for an in- 
junction directed to ail of the défendants, restraining them from 
cutting down or carrying away any wood, trees, or timber from the 
lands in controversy. Annexed to and made a part of the answer 
to the amended bill is a schedule showing the various portions of 
the lands in controversy, for which the défendant company has 
executed to the individual défendants deeds of conveyance and con- 
tracts of sale, amounting in the aggregate to inany thousands of 
acres, under which, the answer avers, the respective parties claim 
and hold in good faith and for value. The answer puts in issue, 
among other things, ail averments of the amended bill in respect to 
the location of the line of the Atlantic & Pacific Company, and gets 
up that that company never did definitely locate its line of road 
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west of the Colorado river. Of course, the court cannot now know 
what the évidence may show in regard to that fact. If established 
as alleged by the défendants, it may be that it would resuit that 
the lands in controversy never vested in the Atlantic & Pacific Com- 
pany, but did pass to the Southern Pacific Company under the grant 
to it; for, in the late opinion of the suprême court respecting thèse 
grants, (146 U. S. 606, 13 Sup. Ct. Eep. 160,) it is said: 

"The qviestlon is asked, supposing the Atlantic & Paciflc liud never located 
Its Une west of tlie Colorado river, Avculd not thèse lands havc! passed to tlie 
Soutliem Paciflc Company under its grant? Very likely that may be so. Tlie 
langiiage of the Southern Paciflc Company's grant is hroad enough to iuclude 
ail land along its Une; and, if the grant to the Atlantic & Paciflc Company 
had never taken effect, it may be that tliere is notliing which would interfère 
■\vith the passage of the title to the Southern Paciflc Company." 

In view of the issues raised by the pleadings, and of the facts al- 
leged by complainant and admitted by the défendants, that tliere 
are outstanding patents of the govermnent purporting to convey 
to the defeii iant company large portions of the disputed premises, 
and that under and by virtue of tliose patents, and the grant from 
congress, the défendant company has, for value received, executed 
deeds of conveyance and contracts of sale to tlie individual défend- 
ants for a large part of such lands, under which such défendants 
possess and claim them in good faith, and for value paid therefor, I 
do not think an injunction should be awarded in advance of a hear- 
Ing of the cause on the merits. The motion is accordingly denied. 
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(Circuit Court, E. D. Michigan. Maroh 16, 1893.) 

No. 3,320. 

1. Equity Pbacttcb — Motion to Postponk Hkarikg — Suit in State Court. 
Although fédéral courts follow the construction of the statutes and con- 
stitution adopted by the courts of the state, yet when a suit in oqulty 
in a fédéral court, involving the construction of the statute and con- 
stitution of the State, has been scît for hearing, the court will not, on mo- 
tion of a party, postpone the trial to await the décision by tlie suprême 
court of the state of a suit pending bofore it, and said to iuvolve the sa me 
question, if it is not clear that the point involvcd wlU be determined in 
the latter suit, and it is uncertain when it will come on for détermination. 

3. Same — Pboceeding in Quo Warkanto. 

Nor will the hearing be postponed on the motion of the comi)lainant, 
a city, although it intends to invoke the aid of the state to test the (jues- 
tion involved in a (luo warranto proceeding, when doubt exists whethor 
the question can be raised and presentcd in that way. 

3. Same— DrsMissAL of Bill without PiiE.iuDrcE. 

Although a complainant may usually, as of course, hâve liis bill dis- 
missed without préjudice on payinent of costs, yet the rifle does not appl.y 
where the dismissal would pre.iudice the défendant in some otlier way 
than by the mère prospect of future litigation, e. g. if the défendant lias 
gone to the expense of a full préparation for heai-iiig, and has flled a cross 
bill asking for affirmative relief. 

4. Same — Removax, op Cause— Pleadings— Answer Askins for Affirmative 

Relief. 

If the chancery rules of a state court provide that it may give relief to 
a défendant setting up, by answer, the facts upou which liis equity rests, 
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to the same extent "that relief might hâve been liad on a cross biU flled,. 
tlie défendant need not, upon the removal of a cause to the fédéral 
circuit court after suoh an answer has been filed, ref rame his pleading to 
conform to the fédéral equity rules, by filing a cross bill setting up the 
same facts, and praylng for relief thereon. 

5. Same— DisMrssAL on Motion of CoSiplAinant. 

In 1863 Street franchises for a term endlng In 1893 were graufod to a 
street-railway company. In 1879 the clty coimcil jiasged an oi-dinanco 
extendtng the franchises imtil 1909. In 1802 the couiicil adopted an or- 
dinance wliich repeàled the oMlnance of 1879, and declared ail riglits 
claimed thereunder to be void. The clty tlien filed a bill in a stato court 
against the rail way company, aUeglng that the attempted extension of the 
franchise was unlawful, and praylng that the right of the company to use 
the streets be declared ended after 1893. The raUway company answered, 
alleging the validlty of the extension, and praying that the ordinauce of 
1892 be declared void, and that the clty be restrained from Interfeviusr 
with the opération of the rallways. It also appeared that the litigatiou 
prevented the sale of the company's bonds, and prevented It from makiug 
necessary expenditures in the improvement of the streets and of tho 
motive power of its cars. The mortgagee of the railways ajiid franchises, 
a forelgn trust company, was made a partj' to the suit, and the cause wa.s 
removed by it to the fedei'al court. Mich. Ohancery Rule No. 123 provides 
that a défendant may claim, by answer, tlie beneflt of a cross biU, aud 
that reUef may be given on such answer as on a cross bill. Hcld, that the 
railway company was entitled to relief in the fédéral court on Its answer 
as on a cross bill without reframlng the pleading; and that, after it had 
prepared for hearlng, a motion by the oomplaiuant to dismiss the bUl with- 
out préjudice must be deniod, the efCect of the motion being to defeat its 
prayer for relief. 

6. Same — Dismissal— -Removal dp Cause isy CoREsi'ONms:NT. 

The railway company is entitled to oppose tlio complainant's motion 
to dismiss without préjudice, and to insist on the trial of the «luse, 
although the trust company, Its codefendant, by whom the cause wns 
removed, has flled no cross bill, and although the raUway company has no 
right to be in the fédéral circuit court oxccpt with thé trust company. 

7. Same— Pkbjudice to Dbfekdakt. 

The court cannot hold that the railway company wiU suffer no préjudice 
from the dismissal of tlie bill merely because the complainant inccuds to 
commence a proceeding in quo warranto, when it is not clear thaï: thi> 
question at issue eau be presented in that proceeding, or that a judgnieiit 
in the suit hi equity would not be a bar to such proceeding. 

In Equity. Bill flled in tlie circuit court of Wayne county, 
Mich., by the city of Détroit against the Détroit City Kailway Com- 
pany, the Détroit Citizens' Street Eailway Company, Sidney D. Mil- 
ler, and Wijliam K. Muir, trustées, and the Washin^on Trust Com- 
pany of the City of New York. The Washington Trust Company of 
the City of New York remqyed the cause to the fédéral circuit court, 
and a motion to remand was denied. 54 Fed. Eep. 1. The complain- 
ant now moves to postpone the hearing on bill and answer, or, in 
the alternative, to dismiss the complaint. Motions denied. 

John J. Speed, Charles A. Kent, and Benton Hanchett, for com- 
plainant. 

Ashby Pond, Frederick A. Baker, John C. Donnelly, Henry M. 
Duflfield, Otto Kirchner, and Henry M. Campbell, for respondents. 

Before TAFT, Circuit Judge, and SWAN, District Judge. 



CITY OF DETROIT V. DETROIT GITY RY. CO. 571 

iTAFT, Circuit Judge. Tliis is an équitable cause, whicli was 
removed from the circuit court of Wayne county on the ground of 
local préjudice, after it was set for hearing on bill and answer. 
A motion to remand, after full hearing in this court, was denied. 54 
Fed. Eep. 1. It was regularly noticed in this court for hearing at 
the présent March term, and, when called on the opening day of 
the term, was specially set over to be heard at a later day. That 
day having arrived, the complainant submits two motions in the 
alternative. The first motion is that the case be postponed for 
hearing until the June term. The ground for this motion is not 
that the complainant and its counsel are not now prepared to argue 
the case on its merits, but it is that a case is nOw pending before 
the suprême court of the state of Michigan which, when decided, will 
settle the construction of the statutes and constitution of Michi- 
gan, and détermine the only question involved in this case. It may 
be fully conceded that this court, upon such a question, will foUow 
exactly the décisions of the suprême court of Michigan when ren- 
dered because they constitute the law of the state which we are to 
administer; but it is by no means clear that the case referred to 
wHl necessarily décide the point hère involved, and it is also un- 
certain when the case will corne on for final détermination. It is 
also said that the complainant proposes to invoke the aid of the 
state to test tlie question hère involved, in a quo warrante proceed- 
ing to be begun after the 9th day of May next against the respond- 
ent the Détroit Citizens' Street Éailway. It is not free from doubt 
whether the question can be presented in that way. It is the duty 
of the fédéral courts, as of other courts, to give as speedy justice as 
may be to suitors, and, while it is also their plain duty to accept 
state law from the state suprême courts on the construction of 
state laws and constitutions, it never has been held proper for them 
to delay litigation before them until state courts shall hâve de- 
cided the same questions, for this would be an abdication of their 
duties as courts. When a question of law is presented, of what- 
ever character, they must follow the lights they hâve. Burgess v. 
Seligman, 107 U. S. 20, 2 Sup. Ct. Eep. 10. The motion to post- 
pone will be overruled. 

The motion in the alternative is to dismiss the bill in this case 
without préjudice. The motion is accompanied with the frank 
statement that the complaiaant prefers another tribunal than this 
in which to litigate its rights, and that, with this in view, it proposes 
after the 9th of May to procure the attomey gênerai to institute 
quo warrante proceedings which cannot be removed to this court. 
"VVTiile it may not be usual to hâve so candid an avowal of the fact 
made, the fédéral courts are frequently compelled to administer 
justice in cases where one of the parties would prefer another forum. 
A motion to remand implies this préférence. We hâve found, how- 
ever, that one of the respondents had the right, under the constitu- 
tion and laws of the United States, to call upon this court to talce 
jurisdiction of the case. If we are wrong, the question can be re- 
viewed in the suprême court of the United States. As against the 
right of one party, the préférence of another has not usuaUy been 
regarded of weight. It may not be pleasant to administer justice 
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Tinder sùch circumstaiïces, but, as we cannot cônsult tlie préférence 
of a party, so we cannot consnlt our own, wkere our jurisdiction 
is rightfully invoked. We can only assure ourselves that thé at- 
titude of the parties with respect to tMs court does not in any way 
affect our earnest wish to reach tàe trutli, and décide this case as 
equity and law may require. 

Tàe motion to dismiss présents a question of equity practice 
which is not as clearly settled as could be desired. It seems liardly 
fair that after a case bas been got ready for hearing and the 
défendant has gone to the expense of a full préparation, the com- 
plainant may deprive the défendant of the beneflt of ail that prép- 
aration by a dismissal, under which he reserves full power to harass 
Mm by bringing a new bill when he shall choose to do so, on the 
simple condition that he pay the costs, which are so notoriously 
inadéquate to compensate défendant for his actual expenditures. 
In England, since 1845, the rule has been, by virtue of an order 
in chancery, that a dismissal of a bill after a cause is set for hear- 
ing is on the merits and must be a bar to the bringing of another 
bill. General Ordinance No. 117; May or, etc., of Liverpool v. Chor- 
ley Waterworks Co., 2 De Grex, M. & G-. 852; In re Orrell Colliery 
& Fire Brick Co., 12 Ch. Div. 681, 682. The equity rules of the 
United States suprême court adopting the practice of the high 
court of chancery of England were published in 1842, and it follows, 
therefore, that the equity practice in this regard of the fédéral 
courts continues to be that prevailing in the Eaglish chancery 
courts before the new rule was promulgated, in 1845. Badger v. 
Badger, 1 Cliff. 237; Stevens v. The Railroads, 4 Ted. Rep. 97; 
Western Union Tel. Co. v. American Bell Tel. Co., 50 Fed. Rep. «)62. 

It is very clear from an examination of the authorities, Eiiglish 
and American, that the right of a complainant to dismiss his bill 
without préjudice, on pavanent of costs, was of course except in 
certain cases. Chicago & A. E. Co. v. Union EoUing-Mill Co., 109 
U. S. 702, 3 Sup. et. Rep. 594. The exception was wliere a dis- 
missal of the bill would préjudice the défendants in some other 
way than by the mère prospect of being liarassed and vexed by 
future litigation of the same kind. The exceptions are as broadly 
and clearly stated as anywhere by Chancellor Harper, of South 
Carolina, in the case of Bank v. Rose, 1 Rich. Eq. 294, as follows: 

"Harper, Oh. The gênerai rule is, as contended for, that the plaintlff at any 
tinie before decree.perhaps before the hearing, may clismiss his bill asof course 
upon the payment of costs; but eertalnly it cannot be said that the rule is 
without exception. The exception, stated in gênerai terms, is that it is withln 
the discrétion of the court to refuse hlm permission to do so if tlio dismissjil 
would work a préjudice to rhe otlier parties; and I gather from the cases, com- 
pared with each other, that it is not regarded as such préjudice to a défendant 
that the complainant, dismtssing his own bill, may at his pleasure harass hlm 
by filing another bill for the same matter. But whenever. In the progress ot 
a cause, a défendant entitles himself to a decree, eitlier against the com- 
plainant or against a codefendant, and the dismissal would put him to the ex- 
pense and trouble of bringing a new suit and maklng his proofs anew, such 
dismissal will not be permitted." 

In that case there had been a cross bill flled, and affirmative 
relief asked, and the case had been prepared for hearing, and it was 
held a case where the motion to dismiss could not be granted. In 
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Booth T. Leycester, 1 Keen, 247, where a bill and cross bill were 
set dowh for hearing together, it was held that the complainant 
would be prejudiced by dismissal of the cross bill without préjudice, 
and leave was not granted. In Electrical Accumulator Co. v. Brush. 
Electric Ce, 44 Fed. Eep. 602, Mr. Justice Brown lield that where, 
under an answer, and by virtue of the statute controlling patent 
litigation, a défendant was given a riglit, in the nature of affirma- 
tive relief, to hâve the patent sued on declared void, and the case 
had been pending three years, the défendant was entitled to hâve 
the original bill heard in spite of a motion to dismiss. In Manufac- 
turing Co. v. Waring, 46 Fed. Eep. 87, Judge Lacombe lield that 
a complainant was not entitled of right to dismiss his bill after the 
answer is filed, setting up that the license to use a patent upon 
which the suit is brought is fraudaient and void ; and showing that 
défendant is entitled to a decree for its cancellation. In Western 
Union Tel. Co. v. American Bell Tel. Co., 50 Fed. Eep. 602, 664, the 
rule is stated by Judge Coït as folio ws: 

"Undei- that practice [1. e. the English chancery practice before 184.5] the 
general rule was that a complamant mlght dlsmiss his bill upon paymeut oi' 
costs at aiiy tlme before interlocutoiy or final decree; and tliis bas been the 
gênerai practice both in the fédéral and state courts. There are, however. 
certain well-recognized exceptions to this rule, and the question which anses 
upon this motion Is whether tlie défendant cornes within any of thèse excep- 
tions, ïhese exceptions are bused upon the principle that a complainant 
should not be permitted to dismiss his bill wlien such action woiild be prejii- 
diclal to the défendant. But this does not mean that it is wltliin the discré- 
tion of the court to deny the complainant this privilège under any circum- 
stances, where it might tliiuk such disniissal would work a hardship to the de- 
fendant, as, for example, where it mlglit burden lilm with the trouble and 
annoyance of defending agalnst a second suit; but it means that if, during 
the progress of the case, tlie dtrfcndant lias acquired some right, or if he seeks 
or bas become entitled to aflirmative relief, so that it would work an actual 
préjudice against him to hâve the case dismlssed thon, the complainant will 
not be permitted to dismiss his bill." 

The question remains whether the case at bar cornes within the 
exceptions. If it does not, we hâve no discrétion to deny the mo- 
tion. If it does, Ave hâve a discrétion to grant or refuse it. The 
bill was brought to hâve the rights of the Détroit Citizens' Street- 
Eailway Company to use the streets of Détroit declared ended after 
the 9th of next May, in order to enable the city to sell the strcet 
privilèges now enjoyed by that company to the highest bidder, and 
to give the future purchaser time in which to make the necessary 
préparation to exercise the franchise to be conveyed to him. The 
bill recited that the predecessor of the Détroit Citizens' Street- 
Eailway Company in enjoyment of the grant — the City Railway 
Company — was organized in 18().3, with a corporate life limited to 
30 years, and that soon after its organization it was granted street 
privilèges or franchises to last until May, 18!i:>; that in 1879 the com- 
mon council of the city unlawfully attempted, and without any power 
in the premises, to extend the franchises until 1909 by ordinance; 
and that the Détroit Citizens' StreetrEailway Company elaims to 
exercise its rights under the void ordinance of 1879, by assignment 
from the City Railway Company. The bill is in the natui"e of a bill 
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to remove a clond;from the title of the city to the exclusive use 
olitB streets for tb^ Ibeneflt of tlie public, uninçumbered by tbe 
clalms of tbe Détroit Citizens' Street-Railway Company,, so that it 
may ; dispose of street-railway privilèges therein to the best ad- 
vantage. TUe Washington Triist Company of New York is made a 
party because it holds title to the property, i and franchises of the 
respondent company, under a deed of trust to secure a large amount 
of bonded indebtedness. The railway company answers, setting 
up a number of additional facts in regard to its ownership and use 
of the Street privilèges, claimed by it to operate as an estoppel 
against the présent contention of the city, and recites the passage 
of an ordinance by the city council of Détroit in 1892, repealing tJie 
ordinance of 1879, and declaring ail rightS; under the ordinance 
of 1879 as void and of no effect. ;The answer of the railway com- 
pany cpncludeswith a prayer: ; ! 

"(a) That the ordinance of March 29, 1892, whioh by its ternis purported 
to repeal so much of tlie ordinance of November 14, 1879, as extended the 
l'ight of the Détroit City Railway Company to use the streets after May 9, 
1893, may be declared to be null and void; (b) that the complalnant may be 
enjoined from attempting to enforce the ordinance [of March 29, 1892] in any 
"way, and from interferiag in any way, or attempting to interfère in any way, 
wltti its rights to use and operate Its street railways en the streets and 
avenues mentioned in the several ordlnauces, tip to the full period named 
and flxed by the ordinance of November 14, 1879; (c) and for gênerai relief." 

This answer was flled in the Wayne circuit court before the 
case was removed to this court, and the prayer was made in the 
answer under chancery rule No. 123 of the Michigan equity prac- 
tice, which provides that — 

"In any case in equity, when a défendant shall claim from the complainant 
any relief which, according to the established course and practice of courts 
of chancery, might be had by cross bill, such défendant shall be at lïberty, 
by hls answer, to présent the facts upon which liis equity rests, and to daim 
by such answer the benefit of a cross bill, and the court shall hâve power to 
give relief upon such answer to the same extent that it might hâve given had 
a cross bill been flled." 

No summons or subpoena is issued on tins answer in the naturt; 
of a cross bill, but the complainant is required to ansAver or deniur 
to the same without further process. When this cause was renio^'ed 
from the state court, therefore, the complainant was in court both 
on the bill and the cross bill. The issues as to the bill and answer 
were made up, and the complainant was in default as to the cross 
bUl. We do not think that the equity rules of the fédéral courts 
require a reframing of the pleadings to conform to the practice 
that must hâve obtained had the suit been originally brought hère. 
After an equity suit is brought in the United States court, sub- 
séquent proceedings are of course govemed by the fédéral equity 
rules, but, on removal, the rights of parties are exactly the same 
as when the case was taken from the state court, and are not to 
be changed except so far as is required by the fact that the equity 
and law jurisdictious of the fédéral courts are entirely distinct. 
This is a purely équitable cause, and no inconvenience is experi- 
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enced, and no departure from fédéral equity practice is required, 
by the form in which it cornes into this court in subséquent pro- 
ceedings hère. Our conclusion is not based upon the case of 
Kingsbury v. Buckner, 134 U. S. 650, 10 Sup. Ct. Eep. 638, because 
an examination of that case shows that the peculiar equity practice 
in référence to cross bills in Illinois, referred to there, occurred in 
a case tried in the state court, and that the decree in the case 
was only under collatéral examination, and the case was not di- 
rectly before the fédéral court on removal. Our conclusion is 
based on the language of the removal statute, and the anxiety of the 
fédéral courts to préserve the rights of parties on removal exactly 
as they existed in the state court, so far as this is possible and con- 
sistent with the fédéral sta tûtes and constitution. We think, 
therefore, the Détroit Citizens' Street-Eailway Company is hère 
asking affirmative relief on its cross bill, and, if its contentions are 
well founded, it entitles itself to that relief by injunction. Its 
answer and prayer, like the city's, is also in the nature of a cross 
biU to remove a cloud upon its title to the privilèges it elaims it 
ought to enjoy until 1909. If we dismiss the bill, it would seem 
that under the décision in Chicago & A. R. Co. v. Union RoUing- 
Mill Co., 109 U. S. 702, 3 Sup. Ct. Rep. 594, the cross bill would fall 
too ; and the question is whether this would préjudice tlie deiendant 
railway compauy. We think it would, under the authorities already 
cited. Moreover, an affidavit lias been iiled in which it is alleged 
(and the allégation is not denied) that this litigation has prevented 
the sale of its bonds, and also that in a short time, during the 
coming year, if it is to enjoy the franchises it elaims, it will liave 
to expend a large amount of money, — more than half a million 
dollars, — in the improvement of the streets, and of the motive pov.er 
of its cars. We think it may, on this state of facts, rightfuHy say 
that it would be prejndiced by a discontinuance of this suit. Thereby 
it would be required to bring anotlier bill to assert the same rlght 
to affirmative relief it now elaims, and 1lie ordinary delays in liti- 
gation would delay the décision on such new bill until after tlie 
time when this franchise is said to tevruinate. It is naturally of 
paramount interest to it, under the circunistances, to know as soon 
as possible what its rights are in the streets. 

The Washington Trust Company fdes no cross bill; and because 
it removed the case hère, and as against it, if sole défendant, this 
bill could be properly dismissed without préjudice, it is argued 
that the défendants the railway companies cannot object to dis- 
missal, because they hâve no right to be hère except with the 
Washington Trust Company. After the case was removed herc, 
the rights of the parties remained exactly what they would liavo 
been in the state court; and, if the complainant could not hâve 
dismissed against the railway company there, it cannot hère. The 
complainant cannot dismiss its bill against the trust company with- 
out also dismissing it against ail the other défendants, and so long 
as they object to the dismissal, and prevent it, the Washington 
Trust Company must remain, because it is a necessary party to the 
litigation. 
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Finally, it is urged, as a reason why tlie railway company will 
not be prejridiced by a dismissal of the Mil, that by a quo warranto 
prcceeding, in which the decree of tMs court, if rendered against 
the city and in favor of the company, will not be a bar, the clty, 
throngh the state authorities, can retry the question. The eouu- 
sel for the railway company contend otherwise, and the question 
does not seem to be clearly settled in favor of complainant's position. 
As the railway company is the only one which will be prejudiced 
by the inconclusive character of a decree in its favor, its willingness 
to rely on its decree, as such, ought to end the matter. If the 
city is successful in this case, it is not denied that the railway 
company will be bound by the decree, and will hâve to leave the 
streets. The complainant can hardly be injured, therefore, if it 
enjoys the unusualîy advantageous opportunity of being able to try 
its case twice, in différent courts, with two chances for success. 
For the reasons given, the motions for postponement and dismissal 
are overruled. 

As counsel for the city hâve previously stated that they, except 
for the grounds already considered, are ready to argue the case 
on the merits, the hearing will proceed. 



OLAFLIN et al. v. BEAVER et al. 
(Circuit Court, S. D. Ohio, E. D. May 1, 1893.) 

No. 228. 

1. CONFUSTON OF GOODS— LiMITS OP DoCTnTNB. 

The doctrine of confusion of goods is not in any case to be carried further 
than necessity requires, and is only applied in cases wliere cliattels, such 
as corn or wheat, not capable of being identifled, and owned by différent 
persons, hâve been frauduleutly intermingled by the wrongdoer. It lias 
no application if the goods can be separated, even though the act of mix- 
ing was fraudulent. 
3, Replbvin— Wuongpuij f^BizuRK— Evidence— Confusion of Goods, 

Two lots of dry goods were taken tn replevln by the sheriff. In the sé- 
lection of the flrst lot the goods were identifled as described in the invoices 
made out by the plaintiffs, and in the hands of their agent, who was prés- 
ent at the exécution of the writ, goods not identifled as those described 
m the Invoices being returned to stock. In taiiing the second lot goods 
were taken indlscrimlnately from the stock which was in the possession of 
the défendants. Edd that, as the évidence showed that it was possible 
to distiaguish the goods, not only by tlieir appearance, but by marks, the 
doctrine of confusion of goods could not apply, and the plaintifC could not 
justlfy the taking of the second lot on the grouud that his goods had been 
fraudulently Intermingled by the wrongdoer. 

At Law. Action of replevin by H. E. Claflin & C5o. against A. M. 
Beaver, Myrtie Beaver, George Sfelvin, and B. H. Milliken. On re- 
hearing. 

Kramer & Kramer, for plaintiffs. 
H. B. Majmard, for respondents. 

SAGE, District Judge. This case is before the court on rehear- 
ing of the collatéral issue framed under the order made by Judge 
Severens. Claflin v. Beaver, 35 Fed. Kep. 259. 
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Tlie objection that the court had no right to make that order wasj 
fully considered and overruled in Claflin t. Beaver, 41 Fed. Rep. 204, 
206, and will not now be reconsidered. 

There reniain to be disposed of one question of fact and one of 
law. 

Dépositions liave been submitted on bebalf of plaintiffs in support 
of tlieir contention that the goods claimed by the assignées of 
Beaver & Co. were purchased by Beaver & Co. from the plaintiffs, 
and not paid for, and dépositions onbehalfof défendants in support 
of the claim set forth in tlie pétition flled under Judge Severens' 
order. Witliout entering upon a review of the testimony of tlie 
witnesses, it is suflicient to say that the prépondérance of évidence 
Is against the plaintiifs. It is contradicted not only by the testi- 
mony of A. M. Beaver, défendant, but also by that of the assignées 
Melvin and Millikin, Millikin then being a mercliant of Wasliington 
G. H., from whom a part of the stock was purchased; Silcott, also 
a mercliant of Washington C. H., and one of the appraisers selected 
by the niarshal; and Ridgway, dry gx)ods clerk employed by the 
marshal to assist in the exécution of the writ. AU thess witnesses, 
with the exception of the défendant Beaver and possibly Melvin 
and Millikin, to the slight extent of their interest as assignées, are 
disinterested. They Avere ail présent when tlie goods were taken in 
replevin by the marshal. They testify that in the sélection of the 
first lot of goods taken, wliich amounted to about H,!JOO, and which 
were identifled as described in the invoices of sale made out by the 
plaintiffs and in the hands of Leopold Cohn, their agent, who was 
also présent at the exécution of the writ, goods not identified as 
those described in the invoices were returned to stock; but when it 
came to taking the second lot, — that is, the lot described in the as- 
signées' pétition under the collatéral issue, — there was no effort at 
or pretense of identification, nor was there any référence to the in- 
voices nor to the description oontained in the \s'rit. To make up in 
value the amount of plaintiffs' claim, goods were taken indiscrim- 
Inately from the stock which was in the possession of the assignées, 
the only care being to sélect the best. Their testimony is that none 
of tlie goods described in their schedule, whicli is attaclied to and 
made part of their pétition, were included in the fraudulent pur- 
chase; that some of them were purchased from otlier parties, and 
that such as had been purchased from the plaintiffs were fully paid 
for before the commencement of this action. This statement of 
their testimony is taken from the opinion of the court reported in 
Claflin V. Beaver, 41 Ped. Rep. 204, and from dépositions since flled, 
which strongly contradict the testimony of the principal witness for 
the plaintiffs. Their évidence bas much more weiglit with tlie court 
than the testimony introduced on behalf of the plaintiffs. The flnd- 
ings of fact, tlierefore, made by the court in that opinion are af- 
flrmed. 

But it is claimed that under the doctrine of confusion of goods 
the plaintiffs had the right to take merchandise of the same gên- 
erai description and value from the stock at large. This claim is 
not well founded. Confusion of goods takes place when, upon the 
V. 5oF.no. 5 — 37 
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prôof, it appears that the property of each of the parties interested 
cannot be distinguished. If the ^ods can be separated, no change 
of property takes place, even though the act of mixing was fraud- 
ulent. The doctrine is applied in cases where chattels, such as 
corn or wheat, not capable of being identifled, owned by différent 
persons, hâve been fraudulently intermingled by the wrongdoer. 
It is not in any case to be carried further than necessity requires. 
Bigelow, Frauds, 576; Ilesseltine v. Stockwell, 30 Me. 241; Moore 
V. Bowman, 47 N. H. 501. ïhe testimony in tliis case shows that it 
was possible to distinguish the goods, not only by their appearance, 
but by marks; and that care was taken, in selecting the first lot, to 
ret\u*n to stock goods not mentioned in the writ, and that in the 
sélection of the second lot no such care was exercised, but goods 
were taken indiscriminately. That the goods were incapable of 
identification is not claimed even by the plaintiffs, for the witness 
on whose testimony they place their chief reliance, and who was at 
one time a member of the flrm of Beaver & Co., and was their buyer, 
undertook, from an alleged inspection in the store after the assign- 
ment was made, — which turns out to hâve been much less extended 
and thorough than represented in his déposition, — ^and from a sub- 
séquent inspection after they had been shipped to Kenton, Ohio, 
and there unboxed, to identify them as goods purchased from the 
plaintiffs, and not paid for. However, he was so overwhelniingly 
contradicted as to other niatters by Avitnesses caUed by the défend- 
ants that little or no crédit can be given to his statements. The tes- 
timony that the value of the goods claimed by the assignées was as 
stated in the opinion reported in 41 Fed. Eep. 204, preponderates, not- 
withstanding the évidence introduced by plaintiffs tending to es- 
tablish a lower value. Judgraent will be entered in favor of the 
assignées for the sum of $2,469.84, with interest from March 16, 
1886, as found in the opinion last above referred to; and, as there 
directed, judgment will be entered in favor of the plaintiffs upon the 
verdict for the residue of the goods taken by the marshal in the ex- 
écution of the writ of replevin. The costs of the case, down to and 
including the trial before Judge Severens, will be taxed against the 
défendants. The costs of the supplementary proceedings upon the 
défendants' pétition will be taxed against the plaintiffs, as directed 
in that opinion. 



H. B. OLAFLIN CO v. KETIN et al., (SHWARTZ et al., Interveners.) 
(Gii'cuit Court, E. D. Loulslana. April 21, 1893.) 
No. 12,059. 

. Bale — Delivery — Attachmekt. 

K. sold to S. a stock of goods in a store at certain percentages ot dis- 
count, in some classes of goods, on the cost price, and in others on the sell- 
iDg priée, the quantlties of goods in each case to be ascertained by a count 
to be made by clerks under supervision of the parties; S. to take pos- 
session of the goods as soon as the count was completed. S. gave his 
checli for $40,000 to bind the bai"gain, to be increased or curtailed ac- 
cording to the resuit of the count. Held, as against an attaching créditer 
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of K. wKo levled on the goods before the count was finislied, that, but 
for a subséquent secret agreement as to tïie price made before there harl 
been a payment, the Jproperty in the goods would liave been in law 
tbat of S. from the time possession was taken under the contract, and was 
not dépendent upon the subséquent count. 

3. SaME — SUBSKCJDBNT ACREEMENT. 

After the levy of the attaehment, S.'s check was by secret agreement 
between K. and S. placed in the hands of a third person in trust to in- 
demnify S. against loss by the attaehment. Sehl, that the légal effect of 
thls arrangement was to subordinate the question of who should recéive 
the considération to the question as to the validity of the sale, and that 
It qualifled the sale to the same extent as if it had been a part of the orig- 
inal agreement; and hence that the sale was invalid as against the at- 
taehlng credjtor. 

At Law. Action by the H. B. Claflin Company against H. Kern 
& Son. A. Shwartz & Sons intervene. Intervention dismissed, 
and judgment for plaintiff. 

Lazarus, Moore & Lemle, for plaintiff. 

Howe & Prentiss, W. S. Ben<^dict, Percy Eoberts, B. Titclie, W. 
H. Eogers, and F. J. Dreyfous, for défendants. 

BILLINGS, District Judge. On February 20, 1892, the follow- 
ing contract was entered into between the défendants and interven- 
ers: 

"Agreement. 

"ïhis agreement, entered into this 20th day of February, 1892, between H. 
Kern & Son of the first part, and A. Shwartz & Sons of the second part, wit- 
nesseth: The said H. Kena & Son agrée to sell to said A. Shwartz & Sons, who 
bind themselves to purchase, the entire stock in trade, merchandise, fixtures, 
and ail the appurtenances of the dry-goods store, conier of Canal and Dau- 
phins Sts., with no other exception than one Iron safe, one desk, and one 
stove. 

"This sale is to be made on tlie foUowing basis, viz.: 

"First. AU pièce goods having over ten yards, and ail other merchandise 
upon which the cost price shall be marked, to b© taken at said cost, less ten 
per cent, upon the aggregate amount. 

"Second. Ail remuants or pièce goods measuring less than ten yards shall 
be taken at the selling price, less flfty per cent, uijon the aggregate amount. 

"Third. AU pièce goods measuring more than ten yards, and other mer- 
chandise upon which the cost price Is not marked, sliall be taken at the sell- 
ing price, less twenty-flve per cent, upon the aggregate sum. 

"Fourth. Tlie Invoices for ail goods in transit, purchased by said H. Kem 
& Son, shall be turned over to the purchasers, who, upon delivery of said 
goods, shall assume the amount of said invoices, and be responsible therefor. 

"Fifth. AU the fumiture, tools, aud fi.xtures (save those above mentioned) 
shall be accepted for the price of one thousand dollars. 

"Sixth. In order to expedlte the ascei"tainment of the piice of the within 
.sale, the said parties of the first and second parts shall put at once as many 
clerks as tliey may deem necessary (satisfactory to both parties) to measure 
ail uumeasured pièce goods, and count ail other merchandise. Thereupon 
persons representing both parties shall call off the said merchandise to others 
liliewise representing both parties, (in such manner as complète faimess shall 
exist,) who shall enter the merchandise in books numbered alike, a copy of 
which to belong to either party. As soon as the entire stock shall bave been 
thu9 entered, the parties of the flrst and second parts shall proceed witliout 
unnecessary loss of time to the ascertalnment of the value of said stock of 
merchandise on the basis above established, which value shall be thereupon 
paid in cash by said A. Shwartz & Sons to said H. Kem & Son. 

"Seventh. The book aecotmts are not included in this sale, but shall re- 
main the property of said H. Kem & Son; and, for the purpose of facUitating 
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tha se,ttlements of said flrm and the collections,, tbey shall- be allowed the 
use of spacé, wit}iln the building for a reasonable time, free of rent. 

"Kishm. "^Çhe sald A. Shwartz aact Sons shall entep into immédiate posses- 
sion of thé àaid stock of merchandlse, and be permitted to dispose of the same 
as théy may deem best, after the said goods =.haIl:haYe been duly entered 
as stlpulated in paragraph sixth; nor shall any delay in the ascertainment of 
the total of the amount of the présent sale delay the delivery of said goods 
to A. Shwartz & Sons. 

"Ninth. The lease to the building shall be transf erred to said A. Shwartz & 
Sons by sald H. Kern & Son, who shall obtain the consent of the owner 
thereto. 

"Tenth. In order to bind the présent sale and agfeement, the sald A. 
Shwartz & Sons baye presently paid to the said H. Kern & Son, who ac- 
towledge the receipt thereof, the sum of forty thousand dollars; itbeingwell 
understood that, ùi the event the stocli, etc., hereby sold should be found, 
under the présent agreement, to be worth less than that sum, the said H. 
Kern & Son shall make good the différence; likewise, should the said stock, 
etc., be found to exceed the amount herein paid, the sald A. Shwartz & Sons 
shall pay said différence to said H. Kern & Son as soon as ascertained. 

"Thirty-three words erased, nuU and yoid. 

"At tlio moment of slgning it was agreed that, in case of dlsagreement in 
the oarryihg otit of the présent agreement between the parties of the first 
and second parts, the matter in différence shall be submitted to arbitration,— 
Henry Becr to act on the part of H. Kern & Son, and Gus. Lehman, Sr.,' to 
act on the part of A. Shwai'tz & Sons; thèse two to appoint an umpire; the 
pai-ties to ablde by the award of the màjority of the arbitra tors. 

"Slgned in présence of H, Kern & Son. 

'If. J. Dreyfous. Emile Kern. 

"G. Lehman. A. Shwartz & Sons." 

The 20tli of February fell on Saturday. At from half past 7 to 8 
A. M. on Sunday morning, February 21st, tlie measiiring and çount- 
ing of the merchandise commenced. It was continued during Sun- 
day, and into Monday. Tlie levy of the attachmeut by the niar- 
shal was made on Monday afternoon, between 2:15 and 2:.30. 

As to the time when the measiiring, counting, and entering in the 
nine books duplicated, without the extension of the price, were com- 
pleted: On this issue, on the part of the interveners, twenty-nine 
witnesses were called. INineteen testifled that th(>y individtially 
completed their work before the time of the levy of the writ; one 
testifles that he does not reniember the time; one testifles that his 
work was completed on Monday evening, or after the levy; one tes- 
tifles that entries were being made during the time after the levy; 
four who were not engaged in taldng the inventory, and who were 
not there Sunday or Monday, but reported Tuesday for work, did 
not know of their own Imowledge the time that tlie inventory was 
completed, but did not see any inventory going on in their depart- 
ment; onè testifles that the inventory was completed before the 
levy; and the two Shwartzes' testiinony is to the effect that 
while the entries were not entirely completed, there being sonie 
things left unfinished, the entries were made before the levy. On 
the part of the plaintiffs, sixteen clerks testify that they completed 
the measuring and the counting and entering not till after the time 
of the levy ; one testifles that he completed his work before the levy ; 
one testifles that the clerks were measuring and counting goods 
after the levy; and two do not remember the time. The chief 
deputy marshal testifles that the measuring was going on after the 
levy was made. Another deputy testifles that they were uurolling 
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goods, and taking down goods from tlie shelves and placing tliem on 
the counter. He says he judges they were measuring. A third 
deputy, who was not there Monday, but was there Tuesday, does 
not testify as positively as the others, but says they were taking 
down goods from the shelves and putting them on the counter, but 
does not testify that on Tuesday they were counting or measuring. 
Captain Donnally, the United States marshal, testifles that Monday 
evening he was at the store, and heard them quarreling and contend- 
ing about the quantity or raeasurement of goods. The senior Mr. 
Kern, oue of the défendants, testifled that the measuring and the 
counting were concluded at 5 or 6 o'clock Monday evening. It is 
10 be observed that twenty-three witnesses testify to the comple- 
tion of the measuring and counting before the levy of the writ. 
Twenty-four testify, to the contrary, that the levy was made be- 
fore the counting or measuring was finished. Of the twenty-three 
witnesses twenty-one were clerks now in the employ of the inter- 
veners, and two were the interveners. Of the twenty-four wit- 
nesses, nine were in the employ of tlie défendants; eight were 
formerly, but not now, in the employ of the interveners; two are 
now in the employ of the interveners; four were the marshal and 
his deputies ; tlie remaining one was the senior défendant Kern. 

This summary shows that the prépondérance of testimony is 
against the claim of the interveners, and in favor of that of the 
plaintiff ; and I iind as a fact that the levy of the writ of attachment 
was made before the measuring, counting, and entering without 
extension of the price of the goods was completed. 

I flnd further as facts that on Saturday two checks, amounting in 
the aggregate to |40,000, were delivered by tlie interveners to the 
défendants as the estimated price of the whole stock of goods agreed 
to be sold. That on Sunday evening the défendants delivered the 
keys of the store to the interveners, who opened the store witli them 
on Monday morning. That on Monday, after the levy of the writ of 
the plaintiff, neither of the two checks having been presented for 
payment nor having been paid, an agreement was entered into be- 
tween the inten^eners and the défendants that the whole of the pur- 
chase price of the goods sold, except the |2,500 belonging to G. Leh- 
man, should be deposited witli and held by F. J. Dreyfous in trust 
to protect A. Shwartz & Sons from loss in case their title to the 
stock of goods should not be maintained. That it appears from the 
évidence that, from this amount so deposited witli Dreyfous, pay- 
ments were made on the drafts of the défendants, so that the 
amount was reduced to |27,415.5G down to May 2, 1892, and that 
subsequently this last amount was turned over to W. S. Benedict, 
Esq., who received the same, and holds and lias paid a portion of 
the same, as appear-s from his statement: 

"The H. B. Olaflln Co. v. H. Kern and Son et als. No. 12,059. 

"U. S. Circuit Court. 

"Stato]nent of AV. S. Benedict. 

"Tliere is no written eoutt-act re.si>eeting the trust established by H. Kem 
& Son, in view of the attacliment, to protect A. Shwartz & Sons. The checli 
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for $37,500, whicli bas been offered In évidence, was held by F. J. Dreyfous 
as trustée under tMs trust, and from its proceeds varlous payments were made 
by H. Kem & Son down to May 2, 1892. Mr. Dreyfous bavlng retlred from 
the trust, tbe balance of $27,415.5(3 was tumed over to me as money of H. 
Kem & Son, to be held in trust for tbe same purpose, viz. to protect A. 
Sbwartz from danger of double liability in the premises. By consent of H. 
Kem & Son, tbe folio wing sums were paid from tbe said fund of . . .$27,415 56 
viz.: Ist. Stenograpbers' îees .$ 368 15 

2d. J. A. Mercier, rent due by H. liem & Son on the 
Canal street store up to sale of Feby. 20th, 1892, . 7,083 33 

3d. P. Koberts and p. Titche, attomeys of H. Kem 
& Son ....1,00000 8,45148 

Balance $18,964 08 

"A balance of $18,500, funds of H. Kem & Son, is held by me under the 
trust to protect A. Sbwartz and Sons In the premises. The further balance 
of $464.08 is also in ray hands, less payments for disbursements Incidental to 
the trust. W. S. Benedlct." 

That it also appears that the défendants, after their insolvency, 
gave information as to tMs amount so keld surrendered by Mr. Drey- 
fous and Mr. Benedict to tàe insolvent court, and the terms and 
conditions upon which it was deposited and held. 

The facts as to the défendants' adjudication as insolvents and the 
proceedings in thè insolvent court appear in the flndings of the 
court upon the motions for a new trial flled December 17, 1892, 
which are adopted and made part of thèse flndings. 

Upon thèse facts two questions arise: First. But for the peculiar 
arrangement as to the disposition of the price of thèse goods, and 
laying that, for the time being, ont of considération, would the sale 
hâve been complète, and would the title to the goods hâve passed to 
the interveners? There had been a delivery, symbolical and actual. 
Forty thousand dollars had been given in checks as the estimated 
price which was to be ascertained by measuring and counling, and 
the price tncreased or diminished, and paid or returned, accordingly. 
I think, laying aside the considération of the agreement as to price, 
the case of Shuff v. Morgan, 9 Mart. (La.) 592, is in substance this 
case. In each case there was a delivery, and nothing remained to 
be done but the ascertainment of quanti ty. Articles 2458 and 2459, 
Bev. Civil Code La. 1889, are but re-enactments of articles 6 and 7 
under title 6, p. 346, Code 1808. In the case of Shuff v. Morgan the 
court held that the rule "res périt domino" was a gênerai, but not 
a universal, one; that, with complète title in the vendee, for him 
to run the risk of the destruction of the property sold was of the 
nature, but not of the essence, of the contract of sale, and that the 
réservation by the statute of the risk in the vendor did not prevent 
the title to the thing agreed to be sold passing to the vendor, so 
as to prevent a creditor of the vendor from making a valid attach- 
ment. 

There is nothing pecidiar in the provision in the contract of sale 
in this case. It was in substance the same as in Shuff v. Morgan. 
The whole effect of paragraph 8, when considered in connection 
with paragraph 6, is that the stock of goods was sold, and the title 
was vested in the vendors, the interveners. There was to be a taie 
of the goods to détermine the exact amount of the price. The case 
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of Shuff V. Morgan was decided in the year 1821, and tas never been 
overruled or called in question; so that, so far as concerns the pro- 
vision as to the taie, the property would hâve passed. 

There remains the question as to what the court must say as 
to the effect of the arrangement about the priée. The facts neces- 
sary to be considered are thèse: A debtor is in failing circum- 
stances. A sale of his whole stock of goods is made. The con- 
sidération is $40,000. For this amount checks are given. Before 
the checks are paid or presented, a creditor levies an attachment. 
By a secret agreement between the seller and the purchaser, the 
whole price ($40,000) is placed in trust in the hands of a third per- 
son, to indemnify the purchaser against loss by service of the at- 
tachment. The légal effect of such a qualification of an agreement 
to sell is to subordinate the question of who shall receive the con- 
sidération to the question as to the validity of the sale. The trus- 
tée holds in trust for the vendor in case the sale shall be held to be 
valid, and for the vendee in case it shall be held to be void, and it 
is a secret tmst. In the eyes of the law the property has been 
placed beyond the reach of the creditors by the sale. By this 
secret trust the considération for the sale also is placed beyond their 
reach. It is a sale if the attachment is defeated, and no sale if it 
is maintained. To render a sale valid there must be price. That 
price cannot conditionally belong to the purchaser. Nor can the 
indications of a payment be held out which are not according to 
fact, when the necessary effect of such indications must be to baffle 
the creditors of the vendor. I think such a transaction, before the 
checks hâve been paid, ingi'afts upon the sale a qualification which 
becomes a part of the original agreement of sale, and characterizes 
it precisely as if it had been made along with it, and that courts 
must déclare a transaction with such a feature invalid, and ineffec- 
tuai to defeat the rights of the attaching creditor to the extent of 
his attachment. 

The conclusions of law f rom the facts above f ound are : 

1. That the attachment was dissolved by the insolvency proceed- 
ings, in which the défendants made, and the proper court accepted, 
a surrender of ail their property. Section 93,3, Eev. St., (9 Stat. 213, 
214;) especially the intent and meaning of the statute, as shown 
in the title and as declared in the body of the act. 

2. That the plaintiffs hâve and recover against the défendants 
$21,728, with interest, as praj^ed for in their pétition, and their en- 
tire costs in the cause, and upon the attachment up to the time of 
the surrender, without any lien or privUeges resulting from the at- 
tachment. 

3. That the intervention of A. Shwartz & Sons be dismissed, and 
that they pay the costs of the intervention. 
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MeHOSE et al. v. BARNSHAW. 

(Circuit Court of Appeals, Tlilrd Circuit. April 17, 1893.) 

1. Action poe Pkicb of Qoods— Ocban Freiqht — Rémission of Stbvkdoke 
Charges. 

Tlie owner oî foreigu ore sold a portion ttiereof to défendants under 
an agrcemcnt whicli coiitained tliis clause: "Freight rate. The abovo' 
priées [for tlie ore] are based on an océan freiglit rate of 12 shillings per 
ton. AU freiglit over 12 shillings to be added to the Invoice as part of the 
priée of the ore, and ail freiglit under 12 shillings to be deducted from the 
invoice." Hchl, in an action to recover the price of part of the ores, that 
défendants were iiot entitlcd to the beneflt of a rebate on unloading whicli 
plaintiff received from the stevedores as a commission for procuring them 
the job, the saine not beiiig a réduction of océan freight. 48 Fed. Rep. 
589, affirmed. 

3. Samb— False Rkpiîesentations— Measure of Damages. 

Défendants were induced to enter into the contract for the ores by plain- 
tiff's false statements, but accepted the ores after discovering the falsity 
of the statements. Hdd, that the true measure of damages for the deceit 
was the différence between the contract price of the ore and its value in 
the marlvet at the time, unafCected by the false représentation, and not 
such sum as the jury niight find from ail the évidence was the value of tlie 
ores to défendants. Peek v. Derry, 37 Ch. Div. 541, and Smith v. BoUes, 
10 Sup. et. Rep. 39, 132 U. S, 125, distinguished. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

At Law. Assumpsit by Alfred Earnshaw against Isaac McHose 
and others, trading as Isaac McHose & Sons, to recover the price 
of goods sold and delivered. There was a verdict for plaintiff, and 
motions to increase and diminish the sanie were subsequently made 
and denied. 48 Fed. Eep. 589. From the judgment entered on 
the verdict, défendants bring error. Afftrmed. 

F. P. Prichard and John G. Johnson, for plaintiffs in error. 
E. G. McMurtrie, for défendant in error. 

Before DALLAS, Circuit Judge, and WALES and GEEEN, Dis- 
trict Judges. 

DALLAS, Circuit Judge. This was an action of assumpsit by 
the défendant in error against the plaintiffs in error, upon a written 
contract dated January 29, 1890, by which the défendant sold to the 
plaintiffs certain ore, at priées named, to be shipped in as nearly 
equal monthly proportions as possible, and to be delivered free on 
board vessels at Philadelphia. The contract recited that the de- 
fendant had purchased from the Marabello Iron Ore Company the 
total output of their mines for the 12 months commencing March 
1, 1890, and the sale to the plaintiffs was of one third of that ore. 
The contract contained this clause: 

•'I'"'reight rate. The above pricos ffor the ore] are based on an océan freight 
rate of twelve shillings per ton. AU freiglit over twelve sliillings to be added 
to the Invoice as iiart of the priée of the ore, and ail freight under twelve 
shillings to be deducted from the invoice." 

Several cargoes were delivered and paid for, but others, sub- 
sequently delivered, were not paid for, and to recover a balance 
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thence arising, of |56,807.32, this action was brought. Two (among 
other) défenses Avere set up — First, that the stevedores had unloaded 
a considérable part of the ore for 35 cents per ton, but had returned 
10 cents per ton thereof to the défendant, who had not applied the 
sum so returned (|4,096.10) in réduction of freight under the "freight- 
rate" clause of the con tract; second, that the défendant had made 
a false and fraudulent représentation of a material fact, which was 
intended to, and did, induce the plaintiffs to make the contract. 
This brief and incomplète statement of the case is sufflcient for the 
présent purpose. The arguments of counsel hâve been confined 
to two questions, which will be separately considered. 

1. That the défendant received from the stevedores $4,096.10 
under the circumstances which hâve been mentioned, and that, 
if the sum so received should hâve been applied in réduction of 
freight, the plaintiffs were entitled to a corresponding déduction 
from the defendant's claim, was admitted. There was no allégation 
of fraud in this T)articular transaction. The point made was, and 
is, solely as to the true construction of the freight-rate clause of 
the contract. The défendant contended, and now insists, that this 
uioney was properly paid to and receiA'ed by liim as "commission 
allowed by stevedores" for his services in procuring them the job 
of unloading cargo, and was not a réduction of the "océan freight." 
If this view of the matter is the correct one, then, in the absence 
of any charge of fraud in connection witli it, the plain language of 
the contract détermines tlie question. The learned .judgi» who 
presided at the trial instructed the jury tliat the contra ctual pro- 
vision, "ail freight under twelve shillings to be deducted from the 
invoice," was not applicable to thèse commissions, because the 
service of unloading was distinct from that of océan carriage, to 
which alone the provision referred; and we are of opinion that 
this construction of the clause, and conséquent restriction of its 
ojjeration, were clearly right. 

2. A more important and diflficult subject is now to be dealt 
with. The défense chiefly relied upon was that the contract of 
purcliase was procured by fraud. Upon this point, the case was 
tried, and properly, precisely as if the positions of the parties upon 
the record had been reversed, and the action had been for deceit. 
The burden was upon the défendants below to show, and it is now 
to be assumed that they did show, that a material statement of fact 
had been made to them by the plaintiff below, which was untrue, 
and which he knew to be untrue; and that it was made with intent 
to induce the défendants to make the contract, who, in reliance on 
the statement, did make it, and thereby suffered damage. AU of 
thèse éléments of the actionable wrong of deceit must, we repeat, 
be, for the présent purpose, assumed to hâve been established, and 
therefore it is not necessary to refer to the évidence which was. 
adduced in proof of their existence. The only question is as to 
what loss resulted therefrom for which the défendants below were 
entitled to compensation in damages; and, as pertinent to this 
question, but a single additional fact, and that an undisputed one, 
need be stated. Although the défendants below believed the state- 
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ment to be true at tlie time it was made, and eontracted in reliance 
upoii it, yet they knew it to be uiitrue before they received any of 
the deliveries, and, notwithstanding that knowledge, they aecepted 
the ore. In view of tliis fact, tbe court below held the true meas- 
ure of the damages for the deceit to be "the différence between the 
contract price of the ore and itS value in the 'market at the time,, 
uuaft'ected by the alleged false représentation;, that is to say^ the 
différence between the price which the défendants contracted to 
])ay and the price others generally would haye paid in the market, 
in the absence of sucli a représentation." Such was the instruction 
given to the jury, notwithstanding a point presented on behalf of 
défendants below, (which was disafûrmed) that the effect of the 
misrepresentation was "to annul the contract, and leave défendants 
liable oïdy for the benefits which they received under it; or in other 
words, for such sum as the jury may flnd from ail the évidence was 
the value of the goods to them." The ruling of the court was, in 
substance, that the défendants below were entitled to be compen- 
sated for any loss sustained from making the contract, and for 
such loss only, becauae the making of the contract, and that alone, 
was induced by the fraudaient falsehood; whereas the défendants 
below, although they admitted acceptance of the ore with knowledge 
of the fraud, claimed allowance of the différence between the eon- 
tract price and the value to them of the ore so accepted. 

Certain broadly expressed rules of the law respecting recoverable 
damages and the measure thereof hâve been long settled, and the 
présent case, like many to be found in the books, présents no ditfi- 
culty Avhich does not arise from its spécial, circumstances, and 
which is not wholly dépendent for its solution upon the discrimînat- 
ing application of established gênerai principles to particular facts. 
The principle that the damages recoverable in an action «f deceit 
are such only as naturally and proximately resuit from the fiaud 
is not open to question. Indeed, résultant damage is an essential 
•component of the wrong. "When you hâve proved that the state- 
ment was false, you must further show that the plaintiff has ucted 
upon it, and has sustained damage by so doing." Edgîngton v. 
Fitzmaurice, 29 Ch. Div. 459-482; Peek v. Derry, 37 Ch. Div. 541-- 
551. If the frauduléntly induced act and the damage be not eou- 
nected as cause and effect, the injury itself is not complète, and, 
without injury, of course nothing can be recovered. Hence it is 
manifest that, in order to establish that the wrong of deceit haa 
been committed, as well as to supply the measure of the compen- 
sation to which the person wronged is entitled, damages naturally 
and proximately occasioned by doing the induced act must be made 
to appear. Keeping this in mind, we recur to the material facta 
of this case. From time to time, af ter the making of the contract, 
the défendants below accepted deliveries of the ore. Thèse acts 
Were not constrained, but voluntary. They were not iniluenced by 
the fraud, for that had been discovered ; and, as has been not only 
admitted but insisted on behalf of the plaintifls in error, they re- 
tained and used the ore only because the exigencies of their busi- 
ness required that they should do so. They knew that they wero 



M'HOSB V. EABNSHAW. 587 

at liberty to reject it. That they accepted it uuder the sir«îss of 
urgent need may be conceded; but no matter Avhat else may havo 
induced them to take it, it is plain that the fraud did not, and 
that they had no right whateTer to the ore which was not derived 
froui the contract in suit, nor at any price which that contract had 
not fixed. Yet the contention of the plaintiffs in err^r aitioimts 
to this: that they were, by reason of a fraud not then opéra tive, 
entitled to keep the ore, not at any price that had ever been iigreed 
upon, i)ut for such sum as might be equal to its value to them. We 
Ivuowof no principle oflawor of equity which supports this positloa. 
le cerrainly cannot stand upon the right of rescission. In assertion 
of that right the ore might haYe been rejected, but the fuot is ihat 
it was accepted, and, of necessity, at the stipulated price; and for 
that price, therefore, the défendants below were propt'rly hidd to 
be liable. Tor any loss which they sustained by acting upon the 
fraud they were, of course, entitled to allowance, and this the jurj' 
was directed to award them, under instructions as to the niethod 
of arriving at the amount thereof which accurately applied lo the 
facts we hâve discussed the rule of the law to which we hâve re- 
ferred. 

It is, however, earnestly contended tliat our understanding on 
this subject conflicts with the views of the learned jndges by wliom 
the case of Peek v. Derry, 37 Ch. Div. 541, was decided; and also that 
the suprême court, in Smith v. Balles, l?.'2 U. S. 12.5, 10 Sup. Ct. Kep. 
39, has authoritatively determined the question hère involved in 
such manner as to require a reversai of the jud.giaeiit now under 
review. But careful examination of the reports of thèse cases dis- 
closes that in neither instance is the jndgrnent of the court to the 
effect supposed. On the contrary, upon scruiiuizing each of them 
with référence to the facts upon which it wari founded, it becomes 
qui te manifest that in neither was it intendcul to disregJird the 
familiar principles to which we bave adverted, or to départ (and 
that without the expression of any such piirposel froni the prior 
judicial décisions, both in England and in lue IJnited States, which 
had theretofore been accepted as settling the law in accordance Avith 
those principles. 

Peek V. Derry was an action of de>;eit. The plaintiff had been 
fraudulently induced to buy certain shares, and had taken them 
before he discovered the fraud. Cotton, L. J. said, (37 Ch. Div. 591:) 

"The damage to be recovered by the plaintiffl is the loss which he sustained' 
by aeting on the représentations of the défendants. ïhat action was taking, 
the shares." 

And, per Lopes, L. J., (page 594:) 

"Any damage occurring after the discovery of the fraud, when the plaintifC 
might hâve rescinded the contract, and which would not be attributable to 
Ms acting on the misrepresentation, but to other causes, in my opinion would 
not be recoverable." 

We cannot suppose that the judges who used this language in- 
tended either to gainsay or to renounce the rule we hâve hereto- 
fore stated. Indeed, we think it would be difflcult to more posi- 
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tively afflim it, or to more distinctly indicate its applicabilitj to 
the présent case. 

The judgment in Smith y. Belles is binding upon this court, but 
it does net rule the précise point now under considération. The 
plaintifî there had, in February, 1880, upon false représentations, 
"agreed to buy" certain stock from the défendant, "which contract 
was conipleted in the month of Mardi, 1880, by payment in full 
of the purchase priée." Tlie contract seems to hâve been treated as 
having been actually ma de in Mardi, and the purchase and pay- 
ment as having been contemporaneous ; but, be tliis as it luay, 
it at loast did not appear that the plaintifE completed the trans- 
action with linowledge of the fraud, and when he niiglit hâve re- 
scinded the contract. Consequently, not only the maldng of the 
contract, but the acts done in pursuance thereof, were attributable 
directly to the wrong comniitted, and of course any damage sus- 
tained from doing those acts were recoverable. There was no ques- 
tion about tliis, but only as to how, in such a case, the damages 
should be estimât ed; and it was w'ith référence to this state of 
facts, and to tliis précise question, that the court held that "the 
measure of damages was not the différence between the contract 
price and the reasonable market value if the property had been 
as represented." The reason for this is obvions. The plaintiff 
having, as a resuit of the fraud, taken the stock, and paid for it, 
damages occasioned by maldng the contract nierely would not hâve 
been co-ordinate with the injury. He was entitled to "what he 
had lost by being deceived;" to "sucli damages as naturally and 
proximately resTilted from the fraud," and were "légitimât ely at- 
tributable to defendant's fraudulent conduct." Now, when it is 
remembered that in the case before this court the vendees' accept- 
ance of the ore is not attributable to their acting on the représen- 
tation, but to otlier causes, the essential character of the diiïerence 
which distinguishes it from Smith v. Bolles cannot fail to be com- 
prehended; and we may add that attentive reading of the whole 
opinion in that case lias satisfled us that the pi'inciple upon which 
it rests was clearly perceived by the court below, and was properly 
adapted to the especial facts of the case on trial. 

The judgment is aiïirmed. 



MILLS et al. v. TESSELS. 

(Circuit, Court of Appeals, Eiftli Circuit. January 23, 1893.) 

No. 50. 

Pbefbeential Assignments—Mortqage— Evidence. 

B., iui iusolvent mereliant, conveyed a stoelc of goods of the value of 
.$63,000 to a trastee, requii'lng Mm to sell the sanie, and out of the proceeds 
pay certain seheduled crodltors, making préférences between several 
classes of the creditors; the biilance, if any, either of money or goods un- 
sold, to be paid over or delivered to tlie grantor. B. then owed about 
$210,000, and liad assets, exclusive of the stock of goods conveyed. to the 
trustée,, amounting to about $51,280. He did not intond to redeem the 
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Stock, but intendeil tlie trust solely as a fund to pay the creditors. Hdê, 
that the transaction amounted to a mortgage to secure creditors, and was 
not a partial assignment preferring creditors, forbidden by tlie laws of 
Texas. 

3. Same — Praudulent Conveyances— Provision for Attorneys' Fées. 

Tlie fact that the conveyance secured a fee of $2,.j()0 to the attorneys 
preparing the conveyance and rendering légal services in and about the 
ti-ust to the grantor, did not render it fraudulent and invalid as to unse- 
cured creditors. 

3. Same— WiTiiDRAvr.^L of Attorneys' Clatm. 

An agreement eutered Into betweon tlie grantor, the attorneys, and ojie 
of the secured creditors, by whicli the attorneys withdrew tlieir claim in 
so far as it afCected the claim of the créditer inentioned, eould not afCect 
the validity of the conveyance with rc'spect to the other creditors there- 
by secured. 

In Error to the Circuit Court of the United States for the Korth- 
ern District of Texas. Afflrmed. 

M. L. Crawford, for défendant in error. 

Before PAEDEE, Circuit Judge, and LOCKE, District Judge. 

PARDEE, Circuit Judge. On November 25, 1890, 15. K. Brock- 
Inton made a deed of trust conveying to G. Pessels, trustée, a certain 
stock of goods, wares, and merchandise, situated in Hillsboro, Tex., 
to secure certain named creditors in amounts aggregating about 
$98,000. Pessels at once toolc possession as trustée, and was pro- 
ceeding to exécute the trust, when the plaintiiïs in error instituted 
a suit in the circuit court against B. K. Brockinton to recover an 
alleged indebtedness of 14,947.58, and in said suit caused a writ of 
attachaient to be issued out of said court with garnishment process 
against Pessels, trustée. The issue made by the pleadings was 
whether the conveyance from Brockinton to Pessels, trustée, was or 
not fraudulent as against other creditors of Brockinton. Upon 
the trial, the parties, by stipulation in writing, waived a jury, and 
submitted the case to the court. The court, after hearing the 
évidence, made the folio wing flndings of fact and law : 

"First. Plaintiffs, Mills & Gibb, a firm composed of P. L. Mills, ,Tohn Glbb, 
and William T. Evans, citizens of the state of New Yorli, sued B. K. Brock- 
inton, a citizen of the state of Texas, in thls court, on Docember 22, 1890, 
for $4,947.58, in cause No. 453, and sued out an attachment against said Brock- 
inton on the ground that he had dlsposed of his property for the purpose of 
defrauding liis creditora, and caused a writ of garnishment to be served on 
défendant, G. Pessels, as a debtor of said Brockinton, or has liaving efCects 
of said Brockinton in his possession; and on April 30, 1891, plaintiffs recov- 
ered judgment against Brockinton for the sum of $5,079.54 and costs. 

"Second. On Xovember 25, 1890, Brockinton conveyed to G. Pessels his en- 
tire stock of goods, wares, and merchandise in Hillsboro, Texas, in trust, re- 
quiring hini to sell the stock as speedily as pos.sible, and to the best advan- 
tage, for cash, at either public or private sale, and out of the proceeds, after 
paving the expenses of executlng the trust, to pay in fuU certain creditors in 
Schedule A, viz.: Crawford & Crawford, $2,500; the H. B. Claflin Co., $10,- 
104.70; Bemheim, Bauer & Co., $14,141.49; A. C. Bemheim, $20,300; Sturgis 
National Banlc. $23,000; Hill County National Bank, $5,700; F. B. Q. Clothing 
Go., $618.85,— aggregating $76,365.10; and, after paylng certain creditors, then 
out of the balance, if any, to pay in fnll certain creditors named in Schedule 
B, whose debts aggregated $3,704.44; and, after payhig thèse creditors, then 
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ont of the balance, If any, to pay In fwll certain creditors named in Schedule 
0, whose debts aggregated ^.18,102— in aU, $98,171.54; and, after paying said 
debts, then to redellver to Brockinton ail ol said goods unsold, or ail sums of 
inoney being the iiroceeds of such sales remaining In said Pess'4's liands; the 
instrument furtlier stating tbat 'it is the intent and purpose of this mortgage 
to secure and pay In full iiiy creditors hereinbefore named.' This deed of trast 
was delivered to G. Pessels, and was accepted by him, and It was duly âled 
for registratlon Immediately en November 25, 1890, at 9 oxlock P. M. There- 
upon Orawford & Oi^awford, G. Pessels, actmg as agent for tlie H. B. Clatlin 
Co., and J. D. Crawford, acting for Bernhelm, Bauer & Co., A. O. Bemheim, 
and F. B. Q. Olothing Co., whose agent he was, indorsed their acceptanee on 
said instrument, pnd they were ail tlie creditors who accepted up to the 
lime the instrument next mentloned was flled for registi-ation, November 26, 
1890; and after that certain creditors in Class B, whose debts were as follows: 
L. Gowan, $1,200; A. S. Johnson, $1,250; and C. K. Klng, $600,— indorsed 
their acceptanee of said instrument, and tliese were ail the creditors wlio ac- 
cepted, there being no proof tliat any other creditors had accepted the instru- 
]nent, except the Stiirgis National Banli, as heremafter mentioned. 

"Third. A few hours iater, B. K. Broclânton, Crawford & Crawford, and the 
Sturgis National Bank entered into a wrltten agrcement, stipulating tliat the 
Stiirgis Bank agreed to the deed of trust witli the understanding that the 
claim of Orawford & Orawford for $2,500 shotild be wlthdrawn as a preferred 
claim in s6 far as it affeetc^d tlie claim of tbe Sturgis Banlt, and 'tliat, after the 
property shall be sold by the trustée,' referring to tlie deed of trust, 'then, it 
any money shall reniain m liis hands, he shall pay over tlie same to whom- 
soever in law shall be entitled to reçoive the same.' Tliis was duly registered 
as a chattel mortgage, November 26, 1890, at 3:30 o'clock A. M. Pessels was 
informed of it in the morning of that day. 

"Fourth. B. K. Broeldnton, at the time of the exécution of the deed of trust, 
owed about $210,000, and was insolvent, and unable to pay liis debts as tliey 
matured. His assets consisted of the merchandise conveyed by tlie deed of 
tnist, which cost originally about $100,000, but was afterwards sold by the 
ttTistee for $68,000, and was of the value of about $63,000; notes and accoimts 
amounting to $100,000, valued at $25,000; compress stock, $25,000; real estate, 
estimated at $1,280. At the time he conveyed the merchandise he did net in- 
tend to redeem the same, or to pay o£f the debts preferred in the deed of 
trust, because he was not able to, but conveyed it to the trustée to secure 
the creditors nained, with the intention of thereby raising a fund to pay ofC the 
debts specified in the deed of trust. The trustée knew he was insolvent, and 
cQuld not intend to redeem, as did also the creditors preferred In and accept- 
ing the deed of trust. 

"Pifth. The deed of trust was prepared by Messrs. Crawford & Orawford, 
attorneys at law, and the debt of $2,500 to them, secured in the deed of 
trust, was for their services In advising about and preparing the instrument; 
and Ci-.awford & Crawford, hi considération of this debt of $2,500, afterwards 
represented Brockinton in various attachment suits brought against him by 
hIs creditors. Said fee was reasonable, in view of the services rendered. The 
trustée made a separate contract for the services of Crawford & Crawford in 
his own behalf in his fiduciary capacity. 

"Sixth. The facts as to this fee of $2,500 were known to the trustées and to 
the creditors above mentioned, and wlio accepted the deed. of trust; and the 
agreeinent above reclted, made by Crawford ,& Crawfor4, Brockinton, and tlie 
Sturgis Bank, was entered Into because the attorneys of the Sturgis National 
Bank entertEtinéd doubts as to whether this attorneys' fee could be legally 
provided for in the deed of trust, and so they Insisted on; said agreement in 
behalf of the Sturgis, Bank. The court refused to find the conclusions of law 
as requested by plaintlffs, but flnds as foUows from the above stated facts: 

, "Conclusions of Law. 

"l'irst Thei court finds the instrument in controversy was not a partial 
assignment, but a deed of trust in the nature of mortgage. 

"Second. The deed of trust, In connection with the written agreement of 
November 26, 1890, is not a partial assignment, but a mortgage. 
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"TUrd. That sald instrument, being a mortgage, Is not In contravention of 
the statute regulating assignments lor benefit of creditors. 

"Fourtli. The debt of $2,500, if void of itself, did not affect tbe deed of 
trust. 

"Fifth. The réservation of the surplus did not vitiate the deed of trust. 

"Sixth and Seventh. Judgment should be rendered in favor of the défendant 
for costs and a reasonable compensation, to whieli ruiings of the court plalntiflfs 
then and there excepted in open court, and tender this, thelr bill of exceptions, 
and pray that the same may be approved under the hand and seal of the 
court, and enrolled as part of the record of this cause." 

The counsel for the plaintiffs mored the court to find as con- 
clusions of law from the facts with référence to the issues the 
foUowing: 

"First. That the instrument iu controversy, being a conveyance of only a 
part of B. K. Brockinton's property to a trustée for the benefit of only a part 
of his creditors, he having a large amount of other property, and owlng a 
large amount of other debts, and being insolvent, and entertaining an intention 
not to pay off the preferred creditors out of his other property, and redeem 
said conveyed propertj', is not a deed of trust in the nature of a mortgage, 
but is a partial or spécial assignment for tlxe benefit of creditoi-s. 

"Second. That said deed of trust, In connection with the written agreement 
entered mto by B. K. Brocldnton, Orawford & Orawford, and Sturgis National 
Banli, is a partial assignment, and not a mortgage. 

"Third. That said instrument or instruments in writing, being a partial 
assignment, as aforesaid, is In contravention of the statutes of Texas regu- 
lating assignments for the benefit of creditors, and is prohiblted thereby, 
and is nuU and void. 

"Fourth. That the debt of $2,500 of Crawford & Orawford was fraudnlent 
and illégal as against the creditors of B. K. Brockinton, and entirely avolded 
the deed of trust. 

"Fifth. That the réservation of B. K. Brockinton in the deed of trust afore- 
said of the surplus of goods or money remaining after executing the trust 
therein mentioned is Ulegal and fraudnlent as against his creditors, and 
rendered said Instrument void. 

"Sixth. That, as the goods conveyed to the défendant sold for $03,000, and 
the debts of the creditors who accepted before November 26, 1890, amounted 
to only $47,665, the balance was subject to the gamishment of plaintifC. 

"Seventh. That judgment should be rendered in favor of plaintiffs against 
the gamishment for the amount of their judgment against B. K. Brockinton, 
interest and costs." 

Judgment having been given in accordance with the findings 
of fact and conclusions of law, the plaintiflf sued out this writ of 
error, and asked the court to review the case on the foUowing as- 
signments of error: 

"(1) The court erred in refusing to flnd the conclusions of law requested by 
plaintiffs in error ha their motion for findings of conclusions of fact and law, 
filed in said cause on December 3, 1891, to which motion rcrerence is made 
for the findtng so requested. 

"(2) The court erred in finding its conclusions of law as shown in the bill 
of exceptions, filed herein by plaintiffs in error on December 3, 1891, to which 
bUl of exceptions référence Is hère made for sald conclusions of law so 
found. 

"(3) The court erred In rendering judgment in favor of défendant hi error. 
Wherefore plaintiffs in error pray that the sald judgment of the court below 
be reversed, and this cause be remanded for a new trial in conformity to the 
opinion of this court." 

From this assignment It appears that the error complained of 
in the court below was in not flnding the conclusions of law asked 
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by the plaintiff in error, instead pf those actually found. A com- 
parison of tlie two shows practically tliree questions involved: (1) 
Whètlièr the conveyance from Brockinton to Pessels was a partial 
or spécial assignnient for the beneflt of creditors; (2) whether, as 
a mortgage for the security of creditors, it was in contravention 
of the statu te régula ting assignments for the beneflt of creditors; 
(3) whether the conveyance, otherwise being lawful, was fraudu- 
lent, and therefore void as against creditors, because of the récog- 
nition and préférence given to the debt of Crawford & Crawford. 

Nône of thèse questions are new in the jurisprudence of Texas. 
In Hudson v. Elevator Co., 79 Tex. 401, 15 S. W. Eep. 385, a pre- 
cisely similar conveyance, except as to the récognition of the in- 
debtedness of Crawford & Crawford, was held to be a mortgage, 
and not an assignment; citing Stiles v. Hill, 62 Tex. 430; Jack- 
son V. Harby, 65 Tex. 710; Baldwin v. Peet, 22 Tex. 708; Watter- 
man v. Silberberg, 67 Tex. 100, 2 S. W. Eep. 578; and the same 
case holds that such a conveyance is not in contravention of the 
statute of the state regulating assignments. Mr. Chief Justice 
Stayton, in delivering the opinion of the court, said: 

"It must bc. presumed that the législature imdei-stood the différence between 
assignments for the beneflt of creditors and mortgages to secure creditors, 
and it cannot be lield that the législature inteuded the déclaration that 'any 
attempted préférence of one creditor or creditors of such assigner shall bo 
deemed fraudulent and without effect' should operate a déniai, even to an in- 
solvent, of tlie right to make a mortgage whoreby some creditors would 
obtaln over others préférence. Tliis case, as well as otliers that hâve been 
before this court, liowever, bave proceeded npon the theorj' that such was the 
effect of the language above quoted, which is fonnd in the law regulating 
gênerai assignments. The centra 17 bas beon st^^adily held. Wagon Works v, 
Tidball, 59 Tex: 291; Stiles v. HIU, 62 Tex. 430; Watterman v. Silberberg, 67 
Tex. 100, 2 S. W. Rep. 578, and cases cited. Any other ruling would involve 
judlcial législation." 

Stiles V. Hill. supra, Watterman v. Silberberg, supra, and Johnson 
V. Eobinson, 68 Tex. 399, 4 S. W. Eep. 625, fully sustain the posi- 
tion taken. See, also, Union Bank of Chicago v. Kansas City Bank, 
136 U. S. 223, 10 Sup. Ct. Eep. 1013; Eeagan v. Ailien, 138 U. S. 
109, H Sup. Ct. Eep. 283. 

The facts show that the debt secured to Crawford & Crawford 
was for services as attorneys in advising about and preparing the 
instrument in controversy. In our opinion, this could not aflect 
the validity of the deed of trust. It seems to hâve been a debt 
which the grantor had.a right to contract; andMf he had a right, 
under the laws of Texas, to prefer creditors, (and it seems he had,) 
then the obligation to Crawford & Crawford, and the préférence 
given to them, no fraud appearing, was lawful. See Baldwin v. 
Peet, 22' Tex. 708; Lowenstein v. Finney, (Ark.) 15 S. W. Eep. 153. 
Certainly the subséquent agreement entered into between Brock- 
inton and Gratvford & Crawford and the Sturgis National Bank, 
with référence to withdi'awing the claim of Crawford & Crawford 
as a preferred claim, in so far as it affected the claim of the Stur- 
gis National Bank, could not avoid the mortgage previously made 
in favor of other creditors. We see no error in the conclusions 
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of law as found in the court below; on the contrary, flnd them sus- 
tained on principle and authority. 

The judgment appealed from is affirmed, with costs. 

McCORMICK, Circuit Judge, having rendered judgment in the 
court below, took no part in the décision of this case. 



HOLYOKE & SOUTH HADLEY FALLS ICE CO. v. AMBDEN. 

(Circuit Court, D. Massacliusctts. Aprll 5, 1893.) 

No. 3,020. 

1. Writs— Service of Proobss— Ikterstatb Commkhce. 

The service of process from a Massacliusetts court on a défendant 
wlio is a citizen of Vermont, and is at tlie time of service traveling 
tlirougli Massachusetts in order to attend court in Conneetiout as a wit- 
ness for and at the i-equest of a citizen of Massachusetts, is valid, and is 
not an unlawful interférence with interstate commerce. Crutcher v. Ken- 
tuclty, 11 Sup. et. Kep. 8.>1, 141 U. S. 47, distingTiished. 

2. Same — Exemption op Witness. 

The policy of the law exempting from service of process parties and 
witnesses going to and from court extends only to tlie jurisdiotion in 
whieli attendance at court is roquired, and does not render invalid a 
service of process from a Massacliusetts court upon a citizen of A'ermont 
whilo traveling througli Masstichusetts to attend court in Couuecticut as 
a witness. 

At Law. Action in the superior court of the county of Hamp- 
den, Mass., by tlie Holyoke & South Hadley Falls Ice Company, 
against RoUin. Ambden. Défendant removed the cause to this 
court, and it is now heard by the court on a plea in abatement, 
and plaintiff's traverse and deniurrer to the same, Plea overruled. 

William H. Brooks and Henry A. Wyman, for plaintiff, 

Cited Lamed v. Griffin, 12 Fed. Rep. 590; Peoplo v. Judge, etc., 40 Mich. 
T29; Blight's Ex'r v. Fisher, 1 Pet. C. C. 41; Farlvor v. Hotchkiss, 1 Wall. 
■Tr. 209; Person v. Grier, 60 N, Y. 124; Plimpton v. Winslow, 9 Fed. Rep. 
30.5; In re Healey, 53 Vt. 694; SmaU v. Montgomory, 23 Fed. Rep. TOT; 
Compfou .V. Wilder, 40 Ohio St. 130; Palmer v. Rowan, 21 Neb. 4.">2, 32 N. 
W. Rep. .^10; Christian v. Williams, 35 Mo. App. ;503; Bank v. McSpedan, 
5 Biss, 64; Wilson v. Donaldson, 117 Ind. 350, 20 N. E. Rep. 2.50; Dungau v. 
Miller, 37 N. J. Law, 182; Groer v. Young, 120 111. 184. 11 N. E. Rep. 167; 
Robbins v. Lincoln, 27 Fed. Rep. 342; Hurst's Case, 4 Dali. 387; Smith v. 
Jones, 70 Me. 139; Sanford v. Chaso, 3 Cow. 381; Mitchell v. Judge, 53 
Blich. 541, 19 N. W. Rep. 176; Hopkins v. Coburn, 1 Wend. 292; Matthews 
V. Tufts, 87 N. Y. 57.. ; In re McNeil, 3 Mass. 287, and Mass. 245; Ex parte 
McNeil, Id. 204; Corn. v. Huggeford, 9 Pick. 257; ChafCee v. Jones, 19 Pick. 
200; W^ood V. Neale, 5 Gray, 538; May v. Shumway, 10 Gray, 80; Thomp- 
son's Case. 122 , Mass. 428. 

Gilbert A. Davis and D. E. Webster, for défendant, 

Cited, in addition, to the flrst point, Crandall v. Nevada, G Wall. 35; Pas- 
senger Cases, 7 How. 283; Leisy v. Hardin, 135 U. S. 100, 10 Sup. Ct. Rep. 
681; Lyng v. Michigan, 1,35 U. S. 161, 10 Sup. Ct. Rep. 725; In re Rahrer, 
140 U. S. 545, 11 Sup. Ct. Repi 805; Crutcher v. Kentucky, 141 U. S. 47, 
11 Sup. et. Rep. 851; and to the second point, Bridges v. Sheldon, 7 Fed 
V. 55F.no. 5 — 38 
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Bep. 43; KingT. Ooiti 4 Day, 130; Case V. Rorabachet, 15 Mieh/iSiîT; Hall's 
Cs<je, 1 Tj'ler, 274; Halsey v. Stewart, 4 N. J. Law, 420; Sewing Meuch. Oo. 
V. Wilson, 22 Fed., Eep. 803; Harkness v. Hyde, 98 U. S. 476; AtcMson v. 
Morris, 11 Fed. Uep. 582; Bentlif v. Muaïice Corp., 44 Fed. Bep. 667; Kauff- 
man v. Kennedy, 25 Fed. Rep. 785; Miles v. McCullougli, 1 Bùi. 77; Lyell 
V. Goodwiu, 4 McLean, 29. 

CAEPENTEE, District Judge. This is an action at law, orig- 
inally brought by writ of summons from the superior court of the 
commonwealth. of Massachusetts for the county of Hampden, sued 
out by the plaintiff, a corporation of Massachusetts, against the de- 
fendant, who is a citizen of Vermont. The action was by the de- 
fendant removed into this court, and is now heard on his plea in 
abatement, as foUows: 

"And now cornes tlie défendant, and moves tliat said writ and action may 
al)ate for the folio wing reasons: The ' plaintiff 's process was served upon 
this défendant in the state of Massachusetts, and not out of said state; and 
at the liDie of the service of the plaintilï's process upon him in this action 
tlie défendant was a citizen of the state of Vermont, and was traveltng 
throngh the state of Massachusetts from his home and résidence in Windsor, 
in the slate of Vermont, to Hartford, ia the state of Conuecticut. at the re- 
quest and on the procurenient of a citizen of Massachusetts, for the pTU'pose 
of testifyiug as a witness in a suit tlien pendiug in behalf of said citizen of 
Massachusetts in the superior court for Hartford coimty, Oonnecticut, la 
behalf of said citizen, and for no other purpose whatsoever; and that the 
ser\doe made xipon the défendant in this action wliile so travellng was illégal, 
and that by said illégal service this court acquired no .lurisdiction of tlie de- 
fendant; and the défendant avei-s that no other or différent service of the 
process in this action was ever made upon him than aforesald, and that he, 
the défendant, never accepted service of said process." 

To this plea the plaintiff has flled a reply, wherein he traverses 
the plea, and also demurs to the same, and both issues hâve been 
heard by the court under the written agreement of the parties. 

I flnd on the évidence that the allégations of the plea are true, 
and the question now to be determined is whether the service so 
made on the défendant was illégal. The défendant makes two 
points. The flrst is that the process herein is an interférence with 
intercourse or commerce among the several states, the exclusive 
power to regulate which is devolved on the national government; 
and he cites Crandall v. Nevada, 6 Wall. 35; Leisy v. Hardin, 135 
U. S. 100, 10 Su- et, Eep. 681; Lyng v. Michigan, 135 U. S. 161, 10 
Sup. et. Eep. 723; In re Eahrer, 140 U. S. 545, 11 Sup. Ct. Eep. 
865; and Crutcher v. Kentucky, 141 U. S. 47, 11 Sup. Ct. Eep. 
851. Thèse cases seem to me only to décide that a state may 
not lay a tax on passengers passing through the state, and may 
not in certain cases forbid the sale of goods brought into the state, 
otherwise lawfully, from another state, nor forbid them to be 
brought in. They go on the ground that such enactments, if per- 
missible, might be so framed as to restrict or to prohibit the right 
of transit and the right of commerce between the states. I do not 
see any analogous resuit, or any resuit inconsistent with the rights 
of the citizen or the powers of the national government, which will 
follow if the states be held compétent to extend the civil jurisdic- 
tion of their courts of justice to ail citizens of the United States 
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•who may be found within tlie states where such courts are estab- 
lished. 

The second contention of the défendant is that the service of thi» 
writ is in violation of the policy of the law which exempts from 
service parties and witnesses going to and from court on the busi- 
ness of the court. An examination of the cases shows that it has 
been held tliat parties to a suit are exempt from arrest, and in some 
cases from suit by summons, while within the jurisdiction of the 
court on the business of the court, and that this exemption has in 
some cases been extended to witnesses. In none of them, however, 
has it been held that a party or witness is exempt from service in 
any other jurisdiction than that in which liis attendance as a 
party or as a witness is required. I cannot see any reason for fur- 
ther extending this rule. It is established by courts to protect 
their own process and their owm suitors, by tlie assurance that 
the court in which the party has brought his action, or into which 
lie lias been summoned, or into which the witness has been sum- 
moned, will not permit its own process, or that of other courts in 
the same jurisdiction, in another action, to embarrass the proceed- 
ings. It seems to me that evils greater than thèse sought to bc 
remedied would arise if the courts of one state should assume so 
to guard and protect ail the other courts in the country. The 
T\ûe is in dérogation of eommon riglit, and restrains the plaintiff 
from suing, lest a greater evil may ai'ise than that involved in the 
temporary suspension of his right to bring lus demand into a court 
of justice having jurisdiction to détermine it. The rule, therefore, 
ought to be extended with great caution; and to extend it beyond 
the jurisdiction immediately concerned seems to me to be unneces- 
sary and mischievous. 

I shall not détermine whether the law of the commonwealth 
of Massachusetts should furnish a pointed raie of décision in this 
case; but I think it most instructive, to say the least, to observe 
that the courts of that commonwealth extend the doctrine of ex- 
emption only to writs of arrest, and to cases in which the party, 
and perhaps the witness, is in attendance on, or going to, or re- 
turning from, a court of that jurisdiction. 

The plea, therefore, must be overruled. 



ATCHISON, T. & S. F. K. CO. v. PARKER. 
(Circuit Court of Appeals, Eighth Circuit. Febniary 6, 1893.) 

No. 166. 

Mastek and Servant — Négligence — Evidence. 

In an action by a rallroad employé against tlie company to recover for 
pei-sonal Injuries alleged to hâve been caused by a defective englne, where 
the défense is négligence on the part of the engineer, who was plaintifC's 
coservant, plaintiff may introduce évidence that it was an imperative rule 
with defendant's ofHcers to either discharge, suspend, or reprimand em- 
ployés guUty of négligence oausing a collision, and that the engineer in 
question was never discharged, suspended, or reprimanded. 

Bamb — Defective Machisbby — Evidence of Subséquent Repairs. 

In an action for Personal injuries alleged to hâve been caused by defect- 
ive machiaery it is error to recelve évidence that the machiaery was re- 
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palrpf! subséquent to the ncci rient, for the purpose ot provlng négligence, 
or as an admission of neglisence. 
8. Same. 

In an action against a railroad company to recover for personal injuries 
aJleged to liave hoen caussHl by a defective engine, statements made by 
tlie engineer to thiixl parties as to tlie condition of tlie engine are hear- 
say and Inadmissible. 

In Error to tlie United States Court in the Indian Temtory. 

Action by David I). rarker aginst the Atchison, Tojjoka & 
Santa Fe Railroad Company to recover damages for person.d in- 
juries. Verdict and judgment for plaintiff. Défendant brings 
en-or. Reversed. 

Statement by THAYER, District Judge: 

The défendant in error broiight a suit agaiust the Atchison, Topeka & Santé 
Fe Railroad Company (hereafter called tlie R;i11way Company) to recover 
damages for injuries sustained on the 13th day of July, 1890, wbile in its em- 
ploy as a freight conduotor. The complaint on whicli tlie case was tried 
alleged in substance that at the time of the accident tlie Rjiilway Cotnpany 
owned an olrt, worn-out, and defective engine, which was unflt to run \ipon its 
road, and had been sent to the town of Purcell, in the Indian Territoiy, to be 
tbere used in the yaixls as a switch engine, with fuU knowle<lge on the part 
of the Railway Company that the vîùves of said engine, and the ratchet 
which controUed the throttle valve, were so wom and out of repair that said 
engine would at times take steam in spite of the efCorts of the engineer in 
charge to conti-ol it, and thus become unmanageable and dangerous. It was 
further alleged that, in conséquence of tlie unmanageable condition of the en- 
gine in question in the respect last mentioned, it escaped frooi the contrai of 
the engineer wliile it was beiiig used for switching purposes In the Tliiilway 
Cou'pany's yard at Purcell, and dashed violently into a caboose car standing 
on a side tracli, in which the défendant In error was at the time sleeping. there- 
by precipitatlug him from his bertU, fracturing lus coUar bone, and otherwise 
InjuiTQg him. The évidence offerwl by the défendant in error teu<]«l strongly 
to show that the ratchet and dog which controUed the throttle valve of the en- 
gine were In fact biidly out of oi-der, and that the engineer lost coutrol of the 
engine on the occiuslon of the accident tn conséquence of such deft-ct. On the 
other hand, the Uailway Company conteuded that the ratch(!t and dog were in 
an oi-dinaiily safe and fit condition to oontrol the action of tlie throttle valve 
at the time of the accident, and tliat the collision was due to the carelessuess 
of the engineer. The évidence furtlier tended to sliovv tliat the plaintilï's col- 
lar bone was friictured, and that ho was dis.ibled from pursuing hLs ordinary 
avocation for the spiice of about throe months, but that bo was not otherwise 
seriously hurt. The jury returncd a verdict in favor of tlie plalntitï, and 
assessed his damages at the sum of $12,500. 

George R Peck, Henry E. Asp, and Robert Dtmlaj), for pli.antilï 
In error. 

David Overmyer and W. A. Ledbetter, for défendant in error. 

Refore CALDWELL and SAJNBORN, Cii-cuit Judges, and 
THAYER, District Judge. 

THAYER, District Judge, (after stating the facts as above.) 
The only questions presented by the record which we fiud it 
necessary to consider, concern the action of the trial court in adrait- 
ting certain testiinony. An exception was taken by the Raihvay 
Company because tlie trial court permitted the plaiiitilï to 
show by the défendant'» gênerai manager, and by other witnesses, 
that it was an imperative rule of the défendant company to eilher 
dischargé, Buspend, or reprimand its employés whenever a collision 
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or otlier serious accident was occasioned by their fault or négligence, 
and that the engineer who liad charge of the switcli engine at tlie 
tinie the plaintiff was hurt had neither been reprimanded, sus- 
pended, nor discharged by any of his snperior officers hy reason of 
his conduct on that occasion. It is insisted by the plaintiff in eiTor 
that such évidence was irrelevant and immaterial, and that it should 
liave been excluded. We tliink, however, that the testimony was 
rehnant, in view of the fact that the main contention of the défend- 
ant appears to hâve been, that the collision was caused by the fault 
of the engineer. It may not hâve been very persuasive évidence 
that the engineer was blameless, but, so long as the défendant 
conipany undertook to shield itself from liability by the f)lea that the 
collision was due to the négligence of the engineer, who was a 
fellow servant of the plaintiff, we think it was permi&sible to show 
the existence of the rule, and the fact tliat the engineer had never 
been reprimanded by any of his suijerior offlcers whose duty it was 
to reprlmand him if his conduct on the occasion of the accident was 
in any respcïct culpable. The testimony had a direct tendency to 
rebut one of the défenses on which the Railway Company evidcntly 
relied. It was in the nature of an admission on the part of the Com- 
pany that, prior to the trial at least, it did not regard the engineer as 
deserving of censure. 

The next exception to the action of the lower court lias greater 
force. The accident occurred on the 13th day of July, 1890. In the 
course of the trial the plaintiiï's counsel produced and read in évi- 
dence, two reports made by the foreman of the defendant's repair 
shops at Topeka, Kan., showing that the switch engine in question 
had been extensively repaired during the months of September 
and December succeeding the accident. To the introduction of thèse 
reports the defendant's counsel duly objected and saved an excep- 
;tion. In récent years it lias been repeatedly lield that the intro- 
duction of such proof in cases of this charaeter, for the purpose of 
establishing or lielping to establish the charge of négligence, is 
réversible error, and the doctrine lias lately been considered and 
approved bv the suprême court of the United States. Eailroad Co. 
V. Hawthorne, 144 U. S. 202, 208, 12 Sup. Ct. Eep. 501; Morse v. 
Eailway Co., 30 Minn. 465, 16 N. W. Rep. 358; Nalley v. Oarpet 
Co., 51 Conn. 524; Corcoran v. Peekskiïl, 108 N. Y. 151, 15 N. E. 
Eep. 309; Eailroad Co. v. Clem, 123 Ind. 15, 23 N. E. Eep. 965; 
Shinners v. Proprietors, 154 Mass. 168, 28 N. E. Eep. 10; Hodçes 
V. Percival, 132 111. 53, 23 N. E. Eep. 423 ; Dougan t. Transportation 
Co., 56 N. Y. 1. The ground upon which the exclusion of such tes- 
timony rests is twofold: First, that the maktng of repairs to a 
pièce of machinery after an accident has occurred, has no legitimate 
tendency to show that such pièce of machinery Wixs not in an ordi- 
narUy safe and fit condition for use before such repairs were made; 
and, secondly, because the admission of such évidence for the 
purpose of showing that a défendant has been négligent, has a strong 
tendency to discourage employers in making altérations or repairs, 
which would otherwise be made, and would render machinery more 
safe, and accidents less fréquent. As was well said by the suprême 
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court of Indiana in the case above cited, "the effect of declaring such 
évidence compétent is to inform a défendant that if he makes changes 
or repairs he does it under penalty; for, if the évidence is compétent, 
it opérâtes as a confession that he was guilty of a prior wrong." 
As an additional reason for excluding the proof of subséquent repairs, 
wMch was offered and received in the case at bar, it might be sug- 
gested that the greater portion of the repairs were made at a period 
so remote from the occurrence of the accident as to furnish no 
sufûcient ba«is for a saf e inf erence as to the actual condition of the 
switch engine when the injury was sustained. Notwithstanding 
ail of the repairs that were shown to hâve been made in December, 
or even in September, 1890, it raay well be that the engine was 
in an ordinarily safe and fit condition for switching purposes on 
the 13th of tlie previous month of July. The évidence certainly 
had no marked tendency to show the détective condition of the dog 
or ratchet at the latter date, and that was the imrticular defect 
on which the plaintiff relied. Viewed from any standpoint, there- 
fore, the évidence in question was net very pertinent to the issue 
which the plaintiff had to maintain. But we prêter to base our 
ruling that the testlmony was incompétent, and sliould hâve been 
exciuded, upon the broad ground on which the cases above cited seem 
to rest, — that évidence of repairs or altérations liaving been made 
by the owner of a pièce of machinery after an accident has occurred, 
should not be received to convict the owner of having been négligent 
in not having made such repairs or altérations at an earlier period. 
Other and more reliable évidence can usually be obtained to estab- 
lish a fact of that nature. 

Many other exceptions were taken to the action of the trial court, 
some of which hâve been argued before us; but, as the case must be 
reversed for the reason last indicated, we do not consider it necessary 
to notice the other assignments in détail or at much length. It will be 
sufflcient to say that we regard much of the testimony which was 
admitted concerning the organization of the Santa Pe Eailway Em- 
ploye's Association as totally irrelevant to any issue which was pre- 
sented by the pleadings. The plaintiff was entitled, no doubt, to show 
that one of the médical experts who testiûed in behalf of the Eail- 
way Company was in its employ as a salaried officer at the time he 
gave his testimony, but beyond that point the inquiry should not hâve 
extended. We also think that certain letters and memoranda which 
were produced by the witness W. E. Symons were so far irrelevant 
to the issues involved that they might hâve been properly exciud- 
ed, and that they should be exciuded, if the case is retried. This 
statement, however, does not include the letter written by the 
engineer, G. W. Stewart, to Mr. Cîourteny, under date of July 28, 
1890, giving an account of the collision.^ The members of thia 
court are not fully in accord as to the admissibUity of that letter, 

* Thls letter was to the foUowing effect: "In regard to the accident that hap- 
pened July 13, while swltohing in the yard with engine 214, wMle backing 
up to the way car 4269, throttle flew open, and we struck said car. The re- 
verse lever is ail O. K., and the engine is generally in very g<?od condition, ex- 
cept the throttle ratchet, and that is not very good." 
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and, as tlie présent record does not disclose the exact circumstances 
iinder whicli it was written, we will not express an opinion at this 
time as to its admissibility. Tlie statement made by the engineer, 
Stewart, to the witness E. H. German, conceming the condition 
of the ratchet, as testifled to by the latter, was clearly hearsay, 
and should hâve been withdrawn from the considération of the 
3ury, in compliance with the motion made to that eiïect. The judg- 
ment of the lower court should be revei-sed, and it is so ordered, 
with directions to grant a new trial. 



In ro BOYD et al. 

(Circuit Court of Appeals, Second Circuit. April 18, 1893.) 

CusTOMS DuTiEs— "Aeticles OF Wf..\eino Apparei." — Lace Apeons. 

Lace àprons are clutiable at 50 per cent, ad valorem as "articles of wear- 
ing apparel," undcr paragraph 349 of the tarllï act of 1890, and not at 
60 per cent., as "articles made wlioUy or in part of lace," under paragrapli 
373 of the same act. iy Fed. Kep. 731, reversed. 

Appeal from the Circuit Court of the United States for the 
Southern District of New York. 

Itoyd, Sutton & Co. protested against an assessmeut by the col- 
lector of the port of îs'ew York, and the board of gênerai appraisers 
sustained the protest, the collector appealed to the circtiit court, 
which reversed their décision, (49 Fed. Eep. 731,) and the protestants 
appeal. Reversed. 

W. Wiclvham Smith, for appeUants. 

Henry C. Platt, Asst. U. S. Atty., for appellee. 

Before LACOMBE and SHIPMAJS', Circuit Judges. 

LACOMBE, Circuit Judge. The firm of Boyd, Sutton & Co., on 
November 3, 1890, imported certain lace aprous, upon which the col- 
lecter of customs at the port of New York assessed duty at the rate 
of 60 per cent, ad valorem, under paragraph 3T3 of Schedule J of the 
act of October 1, 1890, as "articles made whoUy or in part of lace." 
The paragraph is as f oUows : 

"Par. 373. Laces, ed^àngs, embroideries, insertlngs, neck rufîUngs, ruchlngs, 
trimmings, tucklngs, lace window curtains, and other similar tamboured 
articles, and articles embroidered by hand or machinery, embroidered and 
hemstitched handkerchief^, and articles made whoUy or in part of lace, 
rufflings, tucklngs, or mchings, ail of the above-named articles, composed of 
flax, jute, ootton, or other vegetable fiber, or of whloh thèse substances, or 
elther of tliem, or a mixture of any of them, Is the component materlal of 
chief value, not speclally provided for in this act, sixty per centum ad valorem: 
provided, tliat articles of wearlng apparel and textile fabrics, when em- 
broidered by hand or machinery, and whether speclally or otherwlse provided 
for in this act, t^liall not pay a less rate of duty than that lixed by the 
n^pective paragraphs and schedules of this act upon embroideries of the 
materials of which tliey are respcctively composed." 

The importers protested, claiming that said aprons were dutiable 
at 50 cent, ad valorem, as "articles of wearing apparel," under 
paragraph 349 of the same act: 
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"Par. 349. Clothing ready made, and articles of wearing apparel of every 
description, handkerchlofs, and neckties or neckwear, composed of cotton or 
other vegetable fiber, or of wlilcli cotton or other vegetable fiber is the com- 
ponent materlal of cliief value, made up or ninnufactured whoUy or in part 
by the tailor, seamstress, or manufacturer, ail of tlie foregolng not specially 
provided for in ttiis act, fifty per ecntum ad valorem: provided, tliat aU 
sucli clothing, r^ady made, and articles of wearing apparel, having India 
nibber as a comijonent material, (not including gloves, or elastlc articles that 
are siiecially provided for in this act,) shall be subject to a duty of fifty 
cents per pound, and, in addition thereto, fifty per centum ad valorem." 

The board of gênerai appraisers reversed the décision of the col- 
lecter, and sustained the contention that the goods were dutiable 
as wearing apparel, under paragraph 349. Upon appeal the circuit 
court reversed the board, and sustained the coUector. Appeal was 
duly taken to this court. 

Thèse aprons are "articles made whoUy or in part of lace." They 
are also "articles of wearing apparel." Upon the argument we 
indicated that in our opinion the letter was the more spécifie désig- 
nation, and that, tlierefore, "articles made wholly or in part of lace," 
which were also "wearing apparel," were not to be included with the 
other "articles made wholly or in part of lace," provided for in 
paragraph 349, being specially provided for in paragraph 373. The 
learned judge who heard the case below was of tïie opinion that 
articles made wholly or in part of lace, and which were also wearing 
apparel, were included in the enacting clause of paragraph 373, 
because the proviso at the close of that paragraph excepted wearing 
apparel of a certain kind from the opération of its enacting clause, 
it being "the effect of a proviso to carve an exception out of the 
enacting clause." In our oi)inion, this is too close an interpréta- 
tion of the paragraph. Conceding that the object of the proviso 
was to carve an exception out of the enacting clause, it is mani- 
fest that it does not refer to ail the classes of mercliandise therein 
contained. Edgings, insertings, and trimmings are hardly wearing 
apparel, and lace window curtains certainly are not. The proviso 
deals with "articles of wearing apparel * * * when embroid- 
ered by liand or machinery," and finds its natiwal antécédent in 
the enumeration, "articles embroidered \iy hand or machinery;" the 
paragraph thus providing that, thougli an embroidered article was 
also an article of wearing apparel, and as such subject to a lower 
rate of dut}', it should nevertheless paj' at as high a rate as em- 
broideries composed of the same materials. It is only to articles, 
whether made wholly or in part of lace or not, which are also 
embroidered, and which would thus be within the other enumeration 
of the enacting clause, "articles embroidered by hand or machinery," 
that the proviso applies, and the articles in controversy are not em- 
broidered. The décision of the circuit court is reversed, and that 
of the board of appraisers aiHrmed. 
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NORTHERN PAC. R. CO. v. McCORMIOK. 
(Circuit Court, D. Montana. April 3, 1893.) 

EjKCTMENT— AnSWKR — DeNIALS — DEMCRliER. 

In an action of ejectment, wliere tlie iiuswer contains a spécifie déniai of 
1:li(; allégations of tlie complaiut .seriatim, sufticient to put in issue ail the 
allégations sliowing title in plaintilï, tliis, muler the Montana practice, 
will autliorize défendant to show any facts tending to prove tliat plaintift" 
lias no titlo; and therefore the fact that défendant also sets forth new 
rnatter for tlie purpose of showiug title in himself doos iiot render the aii- 
swer bad on demurrer, even if thèse avermeuts aro insuttioieut. 

At Law. Ejectment by the Northern Pacific Eailroad Company 
against John McCormick. DemuiTer to answer overruled. 

Cullen, Sanders & Shelton and F. M. Dudhsy, for plaintilï. 
Toole & Wallace and W. M. Bickf ord, for défendant. 

KNOWLES, District Judge. This is an action to recover from 
tlie défendant the possession of a certain tract of land. Sufficient 
facts are set forth in the complaint to show that plaintiff received 
from the United States a grant of twenty-odd sections of ])ublic 
land, not minerai, on each side of the line of its railroad as defintely 
flxed throngh the state of Montana, when the same should not be 
sold, granted, reserved, or otherwise appropriated, and free from 
préemption or otlier claims or rights, at the time of the said def- 
initely flxing of said line. In the complaint it is alleged as f ollows : 

"That the gênerai route of said railroad extending through the territory 
of Montana was duly flxed February 21, 1872, and that the foUowing describ- 
ed land, to wit, soiith lialf of northwest quart(!r, and north hait of South- 
west quarter, of section 21, township 1.3 north, of range 18 west, P. M. 
Montana, was on and within forty miles of the gênerai route of said railroad, 
so flxed as aforesaid, and that said land was on said Pebruary 21, 1872, public 
land, to wliich the United States had full title, not reserved, sold, granted, 
otherwise appropriated, and free from i)re-eniption or otlier claims or 
rights. That thereafter, to wit, on .Tuly (î, 1882, plaintiff detinitolv flxed the 
line of its said railroad extending opposite to and past said south half of 
northwest quarter and west half of southwest quarter of said seclioi 21, 
township 13 north, of range 18 west, P. M. Montana, and filed a nlat tliore- 
of in tlie office of the commissioner of the général land office. Tint s-iid land 
is on and within forty miles of the said line of railroad so deflnitely fixed 
as aforesaid. * * * That said land was on siid day public land, to wliich 
the United States had full title, not reserved, sold, giMiited. or otherwise ap- 
propriated, and free from pre-emption or other claims or r'" s. Tint by 
l'eason of the foregoing facts said plaintiff becaine on .luly G, 1;-;:i the owiier 
and seised in fee simple of said land, and said land then bec iiiie ni 1ns ever 
since remained, and now is, the property of the plaintiff, to wlnrh 1lie idaiii- 
tiffl is entitled wlthout let or hiiidrance from said défendant. 'Pli.-it the l^uitcd 
States lias neglected, failed, and refused to issue to said plaint'n' -i p'tent for 
said land, and tliat heretofore, to wit, May 1, 18S!), tlie siid ])1 1- tirf being 
possessed of the said premises, the said défendant did wrong''"^-.- nii unlaw- 
fully, nithout consent and against the will of the plaintiff, entcivd thereon, 
and ousted plaintiff tlierefrom." 

To those allégations, in his answer, the défendant made the fol- 
lowing déniais, to wit: 

"First. That the land nientionod and desoribed in said corniilaint * * * 
was ou the 21st day of February, or at any ùat<' subséquent tliereto, public 
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land, to which the United States liad fuU title. That ttie land was not reserv- 
ed, sold, granted, or otlierwise approprlated, and that the same was freo 
from pre-emption or other claims or rights. Tliat the land mentioned in said 
complaint was on the 6th day of July, 1882; 'public land of the TJnlted States, 
to which the United States had fiiU title. That by reasou of tlie facts al- 
leged in plahitiff's complaint, or auy other facts, the plaintifif became on the 
(itli day of July, 1882, or at any other time, the owner, or selsed ùi lee slniplo. 
or otherwise, of the land described in sald complaint; and also dénies that 
said land theu or at any other time became, or that the same has ever sinee 
romained, or that it now is, the property of the plaintiff, or that the plalntiffi 
is entitled, either without let or otlierwise, to hâve said land, or any part or 
parcel tliereof. That on May 18, 1889, or at any time, the plaintifï was pos- 
sessed of said land, or any part or parcel thereof." 

It does appear to me that thèse déniais in the answer of défendant 
do put in issue the allégations of the complaint showing title in 
plaintiff. When such is the case, the défendant can prove any 
facts which will tend to show that plaintiff has no title to the 
land in dispute. In the case of Marshal v. Shafter, 32 Cal. 177, the 
court said: 

"It is proper at this point, however, to say that it is settled beyoud con- 
trovei'sy in this stato that the défendant may, under the gênerai déniai, give 
in évidence title in himself, and it follow.s that the allégation of such title 
in the answer does not constltute new matter." 

This doctrine was fuUy supported in the case of Bruck v. Tucker, 
42 Cal. 346. It was there held that when the question of title is 
raised. by gênerai issue the setting up of title by défendant in him- 
self in the answer amounts to nothing. The practice pertaining 
to an issue of title raised by a gênerai déniai was applied to such 
an issue raised by a spécifie déniai nnder the code of practice pre- 
vailing in Montana, by the suprême (;<)urt of the territory, in the 
cases of Meyendorf v. Frohner, 3 Mont. 282, 323, 324, andMauldin 
V. Bail, 5 Mont. 96, 1 Pac. Rep. 409. In this last case the question 
was fuUy considered, and there can be no doubt that this is the 
practice in this state upon this question at this time. The prac- 
tice of the state coints niust control that of this court in actions 
at law such as this. 

The défendant set foi-th. facts as new matter showing title in 
himself. Plaintiff demurred to the answer, and contends that the 
défendant is bound by thèse allégations, presented to show title 
in himself. Plaintiff lias cited several cases to support his position 
that the défendant is bound by this new matter, and the court can 
consider them and détermine therefrom which party is entitled to re- 
corer. In my opinion the cases are not in point. They refer to 
cases Avhere the complaint states the particular title under which 
plaintiff claimed, and the sources of the same. In them it was 
held that plaintiff was conflned to the title as alleged. It is a 
familiar maxim in ejectment that the plaintiff must recoTer on the 
sti-ength of his own title, and not upon the weakness of that of the 
défendant. Where the plaintiff's title is denied it might turn out 
that the défendant would hâve no title, and yet the plaintiff not 
entitled to recover, owing to some defect in his own. I do not 
think it necessary to express any views upon the force and bearing 
of the facts set up as new matter in the answer, as, with my view 
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•of tlie practice tinder the déniais in the answer, the défendant 
would not be confined to the same, but could prove otber or addi- 
tional facts which. would hâve a tendency to show that plaintiff bas 
no title. For thèse reasons the demurrer is overruled. 



KESTER V. WESTERN UNION TEL. CO. 

(Circuit Court, N. D. Oliio. Marcli 27, 1893.) 

Telegraph Companibs — Failube to IJemvbr Message — Damages for Men- 
tal Angoish. 

No damages are recoyerablo for mental anguisli arising from tlie fact 
that tlie plaintiff was prevented by the delay iu the delivery of a telegram 
from attending hls father's fnneral, and consoling his mother in her be- 
reavement. 

At Law. Suit by Henry J. Kester against the Western Union 
Telegraph Company for damages for négligence in transmitting a 
telegram to plaintiff. Défendant demurs. Demurrer sustained. 

Tyler & Tyler, for plaintiff. 
Henry Newbegin, for défendant. 

TAPT, Circuit Judge. This is an action for damages for the 
négligence of the défendant in transmitting to plaintiff a télé- 
graphie message, as foHows: 

"Bloomville, .Jan. 4, 1892. 

"H. J. Kester, Holgate, O. : Father dead. Send word to Brinlcman. Fnneral 
Wednesday, eleven A. M. J. F. Kester." 

J. F. Kester paid the usual tolls for the transmission of the mes- 
sage, which was delayed four days, instead of reaching the plaintiff 
the same day, as it should hâve done. No damages are alleged ex- 
cept mental anguish arising from the fact that the plaintiff was 
prevented by the delay in the message from attending his father's 
funeral, and consoling his mother in her bereavement. The défend- 
ant demurs to the plaintiff's pétition, on the ground that it does not 
state facts sufficient to constitute a cause of action. 

The question presented is whether mental anguish alone con- 
stitutes any basis for damages in such a case. The authorities are 
in conflict. Until 1880 there was no authority of any respectability 
whatever sustaining a cause of action for damages based upon 
mental anguish only. In 1880 a décision was made by the suprême 
court of Texas in a delayed telegram case sustaining the view that, 
though the injury sustained was solely mental pain, damages might 
be recovered. That case has not been consistently foUowed in 
Texas, and yet it is true that by the décisions of the suprême court 
of that state, as well as by those of the states of Indiana, Ala- 
bama, Kentucky, Tennessee, and North Carolina, damages may be 
recovered in a case like the one at bar. Stuart v. Telegraph Co., 
66 Tex. 580, 18 S. W. Rep. 351; Railway Co. v. Wilson, 69 Tex. 739, 
7 S. W. Eep. 653; Telegraph Co. v. Cooper, 71 Tex. 507, 9 S. W. Rep. 



604 FEDERAL REPOKTER, Vol. -55. 

598; Telegraph Co. v. Broesche, 72 Tex. 654, 10 S. W. Eep. 734; 
Same v. Simpson, 73 Tex. 423, 11 S. W. Eep. 385; Same v. Adams, 
75 Tex. 531, 12 S. W. Eep. 857; Wadsworth v. Telegraph. Co., 86 
Tenn. 695, 8 S. W. Eep. 574; Eeese v. Same, 123 Ind. 294, 24 N. 
E. Eep. 163; Beasley v. Same, 39 Fed. Eep. 181; Telegraph Co. 
V. Henderson, 89 Ala. 510, 7 South. Eep. 419 ; Thompson v. Telegraph 
Co., 106 K C. 549, 11 S. E. Eep. 269; Chapman v. Same, (Ky.) 13 
S. W. Eep. 880; Young v. Same, 107 N. 0. 370, 11 S. E. Eep. 
1044; Thompson v. Same, 107 N. C. 449, 12 S. E. Eep. 427; Thomp. 
Elect. § 378, and cases cited. 

This Une of authorities dépends altogether on the case of So Eelle 
V. Telegraph Co., 55 Tex. 308, whieh was decided in 1881. No au- 
thority can be found to support the contention previous to that case, 
and that is founded on a mère suggestion of a text writer on the 
subject of négligence. The doctrine was vigorously attacked in an 
able dissenting opinion in the case of Wadsworth v. Telegraph Co., 86 
Tenn. 695, 8 S. W. Eep. 574, by Chief Justice Lurton, of the suprême 
court of Tennessee. We think the rule flrst laid down by the Texas 
court is a departure from the Sound and safe principles of the com- 
mon law. The diffîcultyof estimating a pecuniary compensation for 
mental anguisliis itselfa sufflcient reason for the common-law rule in 
preventing a recovery for mental anguish in actions for simple négli- 
gence or breach of contract. The amount of litigation wliich would 
grow out of the adoption of such a rule would be intolérable. The 
measure of damages to be adopted would be so indeflnite and so in- 
deflnable as to subject the défendant in such cases to the possi- 
bility of great oppression. The difflculty of securing évidence as to 
the actual mental sufïering is another reason why it could not be 
made the sole basis of an action. It has generally been allowed to 
be considered as an élément in flxing damages in two classes of 
cases. The flrst is where there has been a physical injury and 
physical suffering of such a character that it would be difficult to 
distinguish between the mental and physical suffering; and tlie 
second class of cases is where the injury complained of contains an 
élément of malice, and the damages for mental suffering are left to 
the jury to be flxed as a Idnd of punitive or exemplary damages. 
This case of course comes under neither head. In slander and 
libel, the action cannot be founded solely on mental suiïering. 
There must be some other damage alleged before a cause of action 
is stat«d. 

Without a fuU examination of the authorities, it is suificient to 
say that the fédéral authorities and a large number of others sus- 
tain the view hère taken. Wilcox v. Eailroad Co., (4th circuit,) 52 
Fed. Eep. 264, 3 C. C. A. 73; Chapman v. Telegrapli Co., 15 S. E. 
Eep. 901, (décision by the suprême court of G-eorgia, Lumpkin, J.;) 
Crawson v. Telegraph Co., 47 Fed. Eep. 544; Chase v. Telegraph Co., 
44 Fed. Eep. 554, where ail the authorities are cited; West v. Tele- 
graph Co., 39 Kan. 93, 17 Pac. Eep. 807; Eussell v. Same, 3 Dak. 315, 
19 N. W. Eep. 408; Telegraph Co. v. Eogers, 68 Miss. 748, 9 South. 
Eep. 823; Lynch v. Knight, 9 H. L. Cas. 577; Commissioners v. 
Coultas, L. E. 13 App. Cas. 222. 
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The demurrer to the pétition wiU be sustained, and if no amcnd- 
înent can be made introducing an élément o£ actual pecuniary loss, 
which from the statements of the pétition seems unlikely, judgment 
will be entered upon this demurrer. 



UNITED STATES y. PATTERSON ot al. 

(Circuit Court, D. Massachusetts. February 28, 1893.) 

No. 1,215. 

1. Mo^yOPOMES— InDICTMENT — CONSPIBACY — ACT JULT 2, 1890. 

flt u. s. 18!i0, c. 647, déclares illégal contracts, combinations, or con- 
spiracies in rpslraint of tratle, and makes it a misilemeanor for any per- 
son to make or engage in them, or to monopolize, or attempt or conspire 
witli others to monopolize, aay part of the trade or commerce among the 
several states or with foreign nations. Held, that in an indictment under 
tliis chapter it is not svifficient to déclare in the words of the statute, but 
the means whèreby it is souglit to monopolize the niarket must be set 
out, so as to enable the court to see that they are illégal. 

2. Same. 

Allégations of what was done in pursuance of an alleged conspiracy are 
irrelevant in an indictment under this statute, and are of no avail either 
to enlarge or to take the place of the necessary allégations as to the 
éléments of the offense. 

8. SaMB— SCOPB DP THE StATUTB. 

The words "trade and commerce," as used in tlie act, are synonymous. 
The use of both terms in the first section does not enlarge the moaning of 
the statute beyond that employed In the conimon-law expression, "contract 
in rcstraint of trade,"as they are analogons to tlie word "nionoijolize," used 
in the second section of the act. This word is the ba.sis and limitation of 
the statute, and hence an indictment must show » consnu-icy in r'^o+'-'int 
by engrossing or monopolizing or grasping the market. It is not sufflclent 
simply to allège a purpose to drive cerbiin compotitors out of the fleld by 
violence, annoyauce, intimidation, or otherwise.' 
4. Saj:b— AcTs of Violence. 

AVhore couuts in such indictment allège a purpose of engrossing or 
monopolizing tlie entire trade in question, acts of violence and intimidation 
may be alleged as the means to accomphsh the gênerai purpose. 

At Law. Indictment in 18 counts against John H. Patterson and 
others for violating tlte act of July 2, 1890, entitled "An act to pro- 
tect trade and commerce against unlawful restraints and monopo- 
lies," (26 St. p. 209, c. (i47.) Heard on demurrer to the indictment. 
Judgment overruling the demurrer as to counts 4, 9, 14, and 18, and 
sustaining it as to the otliers. 

Tlie sections of the statute immediately in question hère are the 
foUowing: 

'See, however, the case of U. S. v. Workingmen's Amalgamated Council oî 
New Orléans, ,^4 Fed. Kep. 994, decided in the circuit court for the eastern dis- 
trict of Louisiana by .Tudge Billings, JMarch 25, 1898, in which it was lield that 
the statute included combinations of workmen,who,by means of a strilie, com- 
bined with threats, intimidations, and violence, caused a cessation of business, 
which resulted in delaying, interruptlng, and restraiuing Interstate and foreign 
commerce. 
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"Section 1. Evorj- contraet, comblfi<atiou ifl the forlii of tnist or ofhcrwise, 
or conspiracy, in restraint of trade . or CQmmerce among the several statea 
or with foréign nations, is hereby declared to bô illégal. 

"Sec. 2. Bvery person wlio shall monopolize, or attempt to monopolize, 
■or combine or conspire wltli any other person or pei-sons to mouopoUze, 
any part of the trade or commerce among the several states or with foreign. 
nations, shall be deemed gullty of a m'sdemeanor, and, on conviction thereof, 
shall be punished by fine not exceeding five thousand dollara, or by impris- 
■onment not exceeding one year, or by both said punisliments, In the discré- 
tion of the court." 

The ârst ten counts of the indictment are for engaging in a con- 
gpiracy in restraint of trade and commerce among the several states 
in violation of the flrst section of the act. The last eight coiints 
are for a conspiracy to monopolize a part of the trade and commerce 
among the several states, in violation of the second section of the 
act. 

The flrst half of each set of counts allège the conspiracy, setting 
forth the means with various degrees of particularity, but without 
alleging overt acts. The second half of each set repeat the alléga- 
tions of the first half, adding also allégations of overt acts. 

In ail the counts the conspiracy charged is described as being a 
conspiracy, (in the iirst set of counts în restraint of trade, and in 
the second set of counts to monopolize trade,) not by means of any 
contraet or combination operating upon the parties to the con- 
spiracy themselves, but by means of destroying or preventlng the 
trade of others; so that the trade to be restrained was other peo- 
ple's trade, and the monopoly sought was to be secured by driving 
other people out of business. 

The flrst count of each set charges that the object of conspiracy 
was to accomplish this end by fraud and misrepresentation, deceit, 
threats, intimidation, obstruction, and molestation, and other un- 
lawful, oppressive, and vexations means; the second charges that 
it was to be attained by preventing other persons from carrying on 
business; the third, that it was to l3e attained by preventing others 
from engaging in business by means of threats, intimidation, etc.; 
the fourtli, that it was to be attained by preventing others from car- 
rying on business by means of harassing and intimidating compet- 
itors, by threatening them, by causing them and their agents to be 
assaulted and injured, by inducing their agents and employés to 
leave their employment, by employing spies to obtain knoAvledge of 
their business secrets, by harassing and intimidating purchasers, by 
inducing purchasers to break their contracts and refuse to pay 
sums owing to competitors, by agreeing to maintain and maintain- 
ing persons so refusing to pay in the défense of suits against them, 
by delaying and impeding the progress of suits, by threatening 
prospective purchasers with annoyance, molestation, and injury in 
the event of their purchasing from competitors, by causing persons 
to call upon such purchasers repeatedly and unnecessarily to occupy 
their time, and dissuading and persuading them from buying from 
competitors, by causing great numbers of vexations and oppressive 
actions for the infringement of patents to be brought against such 
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purchasers, by tlireatening intending purchasers from competitors 
with. suits for infringement of patents, and thereby, and by other 
similar means, making it impossible for competitors to continue 
business; the flftb count of the first set gives the names of certain 
competitors who are engaged in interstate trade, and sets forth with 
stni greater particularity the means by which it was the object of 
the conspiracy to destroy the business of those competitors. 

Prank T>. Allen, U. S. Atty. 

FirxI. 

MEAKING OF THE ACT. 

In Heydon's Case, 3 Coke, 7, the barons of tlie excliequcr lay down the 
foUovving luxcs: "l'oi' tlie sur(; aud true inierï)retaiiou ot statutes in 
gênerai, be they pénal or ben; flcial, r( st ictive or en argaig oi" the common 
law, four things are to be discerncd and coiisidered: (1) What w..s the 
eomuion law l.ietoi-e tiie makiug of the aot? (2) What was the mischief 
and defect against which the common law d d n t p ov d ? (,3) w hat rem- 
edy the parliament liarli n^solvcd and appointed to cnre the dlsease of the 
commonwealth, and (4) the tme reason of the remedy." 

Thèse questions «111 be uiscussed in tireir oxuer us leiating to the statuto 
now under considération. 

(A) State op the Law Bekoke tue Passixo op tue Act. 

TVo questions natnrally présent Uieniselve^ hcro: (1) W''i''t was V^i^ com- 
mon law In regard to the subject-matter of the statute? and (2) what was 
the relation ol the L'niied bia.tes goverumeut iind of tue bnitca oiates 
courts to that law? 

The tenus in tlie stiitute wliich natnrally call for comment in tins case, 
are the foUowing: (a) "Contnict," (b) "comb nati.M)," (o 'c n-i.iirac,,'," (d) 
"restraint of trade or commerce," (e) "Irado or co.nmece amoiig the several 
staces or with foreign nations," (t) "monopoliy.e." 

(a) "Contract." Tlie nieaning of this word is clomentary, and it is not nec- 
essary to disenss it, except in connection with the following words, "in 
restraint of trade." 

(b) "Combination." This word is used in the statute in a broader sensé 
than tlie M-ofds "contract" on the one haud aud "conspiracy" on tlie other. 
It bas no techiiical, légal signification; and the words, "combination in the 
form of trust or otherwise," are intended to cover broadly any sort of a. 
union of ditîerent pei-sons, even though suoh union may not be sutticient to 
answer to the teclinical term "conspiracy," and may not include a bindlng 
contract. As moditied by the subséquent words, "in restiaiut of trade," 
it refers to that class of cases where there is no bindir.g contract. ani per- 
haps Includes certjiin cases in wLich tliere are no légal means contemplated 
so as to make it a conspii-acy, and no sufticient union or agreenient to make 
eithei' a. munopoiy or a contract. 

(c) "Conspiracy." This is a word of weU-kuown légal signification. It is 
sometimes used to indicate slmply tlie coming together and agreeing of per- 
sons, but in a pénal statute is cleavly to be construed as in;liiding ihe ideîi 
of illegality, created either by the illégal character of the ultim.ite object 
sought to be attained, or by the illégal character of the means by which it 
is contemplated that the desired resuit shall be accomplished, or botli of 
thèse togetlier. It is well settled at common law, and has boen from early 
times, that conspiracies to accomphsh a thing illégal in itself, and also con- 
spiracies to accomphsh a thing lawful in itself by unlawful ineans, are 
criminal. In U. S. v. Lancaster, 44 Fed. Kep. 896, tlie court say: "A con- 
spiracy is an unlawful confederacy or combination of two or m rire persons 
to do an unlawful act, or hâve accomplished an unlawftil purpose." Com. 
V. Huut, 4 Metc. (Mass.) 123; Rex v. Gray, 3 Harg. St. Tr. 510; Spies v. 
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People, 122 III. 212, 213, 12 N. E. Rep. 865, 17 N. E. Rep. 898; 3 Greenl. 
Kv. § 189; Wiishb. Cnm. Law, (2cl Ed.) 42, etc. It is unaeeessary to enter 
witli Jjicety into the question of just wliat ends or means are sufli- 
ctently uulawful to render a consplracy ciimlual, since it is quite 
clear tliat a consplracy whicli includes in tlie means for its accomplisli- 
ment tlireats and intimidation, tlie committing of assaults, tlie maintenance 
of actions, and tlie inducing of parties under contract to break tlieir con- 
tracts, is crlminal in cliaracter. Nor is it necessary to endeavor to discrim- 
inate carefully between consplracios wliicli are civilly actional)le aiid tliose 
wMch ai-e criminal, since it is obvions tliat a criminal conspiracy is also 
civilly actionable if anything is done mider it resulting in injm-y to the 
party complaining. 

(d) "Restralnt of trade or commerce." Thèse words modify eaoli of the 
words "contract," "combination," and "conspiracy." Taken in connection 
with tlie word "contract," they point to a vv'ell-known légal conception, viz. 
"contract in restralnt of trade." A contract, the total effect of which is 
to restrain trade, is void; but if the restralnt upon the trade of one party 
to the contract be no greater than is necessary to protect some interest of 
the other acqulred by the contract, it is évident that the contract encour- 
ages the trade of one party as much as it rcstrains that of the other, and 
hence the public is not iujureil ajid the contract is vahd. Upon tliis gên- 
erai principle it may be laid down that— 

(1) An agreement for tlie restralnt of the trade of one of the parties 
tliereto is valid if limited, as regards time, space, aiid the extent of tlio trade, 
to what is reasonable luider the circumstances of the case. 

(2) An agreement for the restralnt of the trade of one of the parties thereto 
is invalid uiiless so limited. 

«ibbs V. Gas Go., 130 U. S. 396, 9 Sup. Ot. Rep. 553; Navigation Oo. v. 
Wiusor, 20 Wall. 04. See, also, Fowle v. Park, 131 U. S. 88, 9 Sup. Ot. Rep. 
658; Craft v. McConoughy, 79 111. 346; Western Union Tel. Go. v. Burhng- 
ton & S. W. Ry. Go., 11 Fed. Rep. 1, and note; Hilton v. Eckoi-sley, 6 El. 
& Bl. 47, 66; Rousillon v. RouslUon, 14 Oh. Div. 351; Gollins v. Ivocke, L. R. 4 
App. Cas. 674; Mallan v. May, 11 Mees. & AV. 653; Palmer v. Stebblns, 3 
Pick. 188, 193. 

It will be obvions that in the case put the trade Is restrained by the pro- 
visions of the contract itself, and is necessaiily the trade of one or more of 
the parties to the contract. A contract between A. and B. caniiot, in and of 
itself, restrain the trtide of G. A. and B. may agrée to restrain the trade of 
O., but such an agreement is a contract to restrain, not a contract in 
restralnt of trade. As to such a contract tliree propositions may be laid 
down: 

(1) If the parties to the contract hâve no business of their own slmilar 
to that to be restrained which the contract is Intended to promote, the 
contract is illégal, and a conspiracy, not only because it restrains trade 
without the justification of promoting any otlier trade, but also because 
from the nature of the case it is an agreement to do another an injurj' 
maliciously and without cause. 

(2) If A. and B. enter into an agreement for tlie principal purpose of 
promoting and extendiiig their own business by none but lawful means, and 
without any intention to croate a monopoly, such agreement is valid, although 
it bave for its natural and expected resuit the injury and destruction of the 
business of G. 

Such a contract, even wlien carried eut, does not, on the whole, and viewed 
in its entirety, restrain trade at ail, since it only opérâtes to restiTiln C.'s trade 
in so far as It opérâtes to promote the trade of A. and B. 

(3) If A. and B. enter into an agreement for the purpose of promoting and 
extending their own business by restrainlng and destroying the business of G. 
by the use of unlawful means, sticIi agreement is illégal, and a conspiracy, 
whether said unlawful means be of a criminal nature or not. 

Such a contract Is illégal and a conspiracy, botli because of the illégal meana 
contemplateçl, and because it does, wlien viewed In Its entirety, contemplate a 
restralnt of trade. ïhe restralnt of C.'s trade in this case is not simply the 
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resuit of tlie promotion of the trade of A. and B., and cocxtensive wlth it, 
but the extent of the restraint is whoUy indepondent of tho extent of the 
promotion, and may be absolute and entire, Avithout any promotion at ail. 
ïhis miist be tme whenever the means are otlier than sucli as are intended 
and calculated to increase the trade of the contracting parties. Hence it was 
properly decidcd in Mogul Steamship Co. v. Macgregor, Gow & Co., 15 Q. B. 
Div. 47fi, 23 Q. B. Div. 598, [1892,] App. Cas. 25, that an agreemont to drive a 
competitor out of business by lowering priées is not illégal. In this case ship- 
plng companies formed an agreementbywhich theyendeavored to g-et the busi- 
ness of a certain port in China by placing their rates so low that another Com- 
pany eould not compote with them, and was obligedtogiveup the business. The 
liouse of lords held that this was not an unlawful restraint of trade; that a 
trader could not be provented from eharglng what he pleased, although he 
dld it with a viow of getting the trade himself, and of driviug a competitor 
out of the business; but it was also laid down as unquestioned law that any 
sueli restraint effected by unlawful means would inake the restraint illégal, 
jind that a conspiracy to enforce restraint by such means would be criminal. 
In the queen's bench division, Bowen, L. J., (23 Q. B. Div. 614,) after stating 
that a merchant may lawfully compote wlth another by lowering his own 
liriees to any extent, even wlth tlie intention of driving the otlier out of 
business, and then ralsing his own priées, says: 

"No man, whether trader or not, can, however, justlj' damage another in his 
commercial business by fraud or misrepresentation. Intimidation, obsti-uction, 
and molestation are forbidden. So is the Intentional procurement of a vio- 
lation of indivldual rights, contractual or other, assuming always that tliere 
is no just cause for it. The intentional driving away of customers by a show 
of violence, the obstruction of actors on the stage by prcconcerted liissing, the 
disturbance of wild fowls in decoys by the tiring of guns, the impeding or 
threatening servants or worlimen, the inducing persons under Personal eon- 
tracts to break their contracts,— ail are instances of forbidden acts." 

On page 616 he deflnes an "illégal eombination" as "an agroement by one or 
more to do an unlawful act, or to do a lawful act by unlawful means," and 
cites two criminal cases in support of tlie proposition. On page 618, after 
stating that in cases where there is no intimidation, molestation, or other 
fonns of lUegality, acts may be done intentionally which will injure otliers 
in their business, provided they are done bona fide "in the use of a mnn's 
own property, in the exercise of a nian's own trade," he continues: "But 
such légal justification would not exist when the act w'as merely done with 
the intention of causing temporal harm, witliout référence to one's own lawful 
gain, or the lawful enjoyment of one's own rights." 

Particular attention is called to the cases cited by Bowcn, L. J., in support 
of that part of his opinion whlch lias been quoted. Thèse cases are ail quoted 
again in the house of lords, and amply sustain the atatements that hâve been 
quoted. Thèse cases are: Tarie ton v. McGawley, Peake, 270, (driving away 
customers by show of violence;) Clifford v. Brandon, 2 Camp. 358, and 
Gregory v. Brunswick, 6 Man. & G. 205, (preconeerted hissing of actors;) 
Carrington v. Tajdor, 11 East, 571, and Keeble v. Ilickeringill, Id. 574, note, 
(disturbance of wild fowl in decoys;) Garret v. Taylor, Cro. .lac. 567, (threaten- 
ing to vex prospective pnrchasers with suits;) Bowen v. Hall, 6 Q. B. Div. 333, 
and lAimley v. Gye, 2 El. & Bl. 21G, (injuring persons by inducing othere to 
break contracts with them.) 

It is fully recognized in the foregoing cases that a contract which con- 
templâtes the dohig of any unlawful acts, elther as a means or an end to the 
injury of another, is a criminal conspiracy. It Is clementary law, however, 
that a conspiracy need not im-olve any binding contract. The mère agi'(^enient 
in a common purpose is siifflcient. It is obvions, moreover, that the very 
fundannmtal idea of "conspiracy" involves the agreement in a common pur- 
pose to injure some one or something outside of the conspirators themselves. 
The conspiracy may contemplate the acquisition of a benefit by tlie con- 
spirators, but this is not what makes it unlawful, but the fact that It also 
necessarily contemplâtes injury to another. A contract, or even a eombina- 
tion, uiay rofer exclusiv(;ly to the property or persons of the contracting or 
V. 55F.no. 5 — 39 
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coiûbining parties, but a conspiracy necessarily involves contemplated action 
agalnst the persons or property of some outside person. 

It lollows that, if the meaning of tlie words, "conspiracy in restralnt of 
trade," is to be determined by tlie common-law meaning of the words sepa- 
rately considered, it means a conspiracy to restrain the trade of some person 
other than the conspirators. Sucli a conspiracy is illégal, and, under this 
statute, crlminal, if it intends a restraint of such trade by any means which do 
not in the nature of the case tend to promote the trade of tbe conspirators 
in a degree equal to the restraint, especlally if such means are in and of tliem- 
selyes unlawfvd. Tlie existence of unlawful means is concluslve, both as to 
conspiracy and as to ttie restraint of trade being nnjustiflable. Clearly, a 
conspiracy to restrain trade by threats, intimidation, molestation, violence, 
and the other means alleged in tliis indictment, falls within thls définition. 

The wbole history of the law of conspiracles in restralnt of trade confirms 
this conclusion. 3 Steph. Hlst. Crim. Law, pp. 202-227, upon "Conspiracles 
in Restraint of Trade;" Wright, Crim. Cens. 144-181; Ray, Contract. Lim, 
334^411. An examinatlon of the statutes that hâve been passed upon the 
subject of conspiracles in restraint of trade shows that they are almed at any 
and ail restraint, whether by employés or employers, which Is endeavored to 
be enforced by threats, Intimidation, or other unlaAvful means. Tlms 38 & 39 
Vict. c. 86, § 7, makes it an offense to use violence or to intlmldate to compel 
another to do or abstaln from doing any act which lie bas a légal rlght to 
abstain from or to do. So in New York it is made a mlsdemeanor "to prevent 
another from exercislng a lawful trade or calllng, or domg any other lawful 
act by force of threats, intimidation, or by interf ering or threatenlng to Inter- 
fère wlth tools, im'plements, or property belonging to or used by another, or 
with the use or employment thercof; and also to permit any act injurions to 
the public health, to the public moi-als, or to trade or commerce, or for the 
perversion or obstruction of justice or of the due administration of the law." 
See, also, the statutes of other states, coUected in Ray, Contract. Lim., 
supra." 

It îs tme that most of the cases in the books are cases of intimidation 
on the part of workmen agalnst tlielr employers or agalnst other workmen, or 
of employers agalnst their workmen. But the language of the statutes and 
the principles of décision apply wlth equal force to conspiracles by any persons 
agalnst the trade of otlier persons. 

(e) "Trade or commerce among the several states or with foreign nations." 
This subject will be discussed later. 

(f) "Monopollze." "Monopolies are much the same offenses in other branch- 
es of trade that ingrossing is in provisions, being a license or privilège allowed 
by the king for the sole buylng and selllng, making, worklng, or uslng of any- 
thing whatsoever, whereby the subject in gênerai is restralned from that 
liberty of manufacturlng or trading which he had before. They are sald to 
differ only in thls: that monopoly Is by patent from the king, ingrossing by 
the act of the subject, between party and party, and hâve been considered as 
both equally injurions to trade and the freedom of the subject, and therefore 
equally restralned by the common law. By the comraon law, therefore, those 
who are gullty of this offense are subject to fine and Imprisonment, the offense 
being malum in se, and contrary to the anclent and fundamental law of the 
klngdom; and it is sald that there are précédents of prosecutlons of this klnd 
In former days. And ail grants of this kind, relating to any known trade, are 
vold by the common law." 1 Russ. Crimes, 350. 

"It is said that ail grants of this kind, relating to any known trade, are 
made vold by the common law as being agalnst the freedom of trade, and 
dlscouraging labor and Industry, and reetrainlng persons from getting an 
honest llvelihood by a lawful employment, and putting it in the power of 
particular persons to set what priées they please on a commoditj'; ail 
which are manifest inconvenlences to the public." Hawk. P. C. c. 79, p. 
203. Kast India Co. v. Sandys, Skln. 224. 

"Hence, also, it seems that the klng's charter empowering particular per- 
sons to trade to and from such a place is vold, so far as it gives such 
Jiërgona an exclusive right of trading and debarrtng ail others; and it 
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seems now agreed that nothlng can exclude a subject from trade but an 
act ot parllament." Hawk. P. C. 293, note 2. 

In the Case of Monopolies, 11 Coke, 84, it was held that a grant by the 
crown of tiie sole maklng of cards within the realm Is void; and it is 
said that "there are three inséparable incidents to eyery monopoly against 
the commonwealth, i. e.: 

(1) "ïhat the piice of the same commodity will be raised, for lie who 
lias the sole selling of any commodity may and will make the priée as he 
pleases. 

(2) "ïhat after the monopoly granted the commodity is not so good and 
merchantable as it was before, for the grantee, hiiving the sole trade, 
regards only hls piivate beneflt, and not the commonweaMi. 

(3) "It is done to the impoverishment of divers artiflcers and othera, 
who before, by the labor of thelr own hands ta their art or trade, had 
maintalned themselves and their familles, who now will of necessity be 
constralned to live in idleness and beggaiy." 

See, also, Proprietors of the Charles River Bridge v. Proprietors of tlie 
Warren Bridge, 11 Pet. 607; Slaughterhouse Cases, 16 Wall. 102. 

As used in the statute, however, the word "monopolize" clearly does not 
refer to grants by the govemment, but to the aocompMshment of the same 
resuit by private endeavor; and the word "monopoly," in the meaning it had 
at the passing of the act, and has now, is not coiifined to grants by the 
government. The essentlal idea of an uulawful monopolj' is found not so 
much in the creatlng of a very extensive business In the hands of a single 
control as in the idea of preventing ail other persons from engaging in sucli 
business, and thereby stltling compétition. The evil of the grants from the 
crown lay not in the fact that they gave to the grîintee a right to manufac- 
ture and sell, but in the fact that they prevented other persons from manu- 
facturing and sellmg the same article. The evil is not the enlargement of 
ouo liorson's trade, but the destruction of the trade of ail other persons In 
the snme commodity. 

(1) If A. and B. enter into an agreement to restrain trade for the puiipose 
of crcatjug a monopoly by destroylng ail compétition, either by buyins; ont 
ail competitors or by driving them out of business, such agreement is 
Illégal and void. 

(2) A fortiori, an agreement to restrain trade for the puiijose of creatlng 
a monopoly whioh looks to the crushing out of ail compétition by an uu- 
lawful means, whether criminal or otlierwlse, is luvaUd. 

It is olear tliat monopolies hâve always been unlawful at common law. 
The dltliculty is to distinguish between such unlawful monopolios and law- 
ful rivalry in business. The foUowing cases point out this Une of distinc- 
tion: Stanton v. Allen, 5 Denio, 434; Sait Co. v. Guthrie, i>~> Ohio St. G60; 
Morris Kmi Coal Co. v. Barclay Coal Co., 68 Pa. St. 173; Cnift v. Mc- 
Conoughy, 79 111. 346; Rlchardson v. Buhl, 77 Mich. 633, 43 N. W. Rep. 
ll.Oi:', Kaudv v. Railroad Co., 31 Fed. Rep. 680; Western Union Tel. Co. v. 
Burlington & S. W. By. Co., 11 Fed. Rep. 1; Dolph v. Machinery Co.. 28 Fed. 
Rep. .553: People v. Chicago Cas Trust Co., 130 111. 268, 22 N. E. Rep. 798; 
Mamifacturing Co. v. Klotz, 44 Fed. Rep. 721; More v. Bennett, (111. Sup.) 
29 N. E. Rep. 888. 

f:>eco7id. 

RELATION OF THE UNITED STATES GOVERNMENT AND OF THE 

UNITED STATES COURTS TO THE SUBJEOT-MATTER 

OF THE STATUTE. 

(1) The congress of the United States is invested by the constitution 
with thi> power to regulate commerce between the several states, and 
wilh foreign nations, and with the Indlan tribos. It has no power over 
conutierce, except such as Is thus given to it by the constitution, and the 
United States courts hâve, and can hâve, no jurisdietlon over any offenses 
against commerce, unless It be such as congress is given tlie power to 
regulate and control. In re Greene, 52 Fed. Rep. 104. 

Interstate and foreign commerce belng national lu character, it has been 
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held that Ûie power given to congress to regulate sueh commerce is exclusive, 
and Implies a prohibition againat any restraints iipon such commerce. Tliis 
prohibition has been enforced In mauy cases wliere the TJnited States su- 
prême court hâve held laws of the states uucoustitutional and void, on tlie 
ground tliat tliey amountud to a restraint upon Interstate or foreigu com- 
merce. 

(2) There are no crimes at common law against the United States, and the 
criminal jurisdiction of the TJnited States courts is llmited to crimes created 
by statutes ol' the United States. Prier to tlie passage of the act hère under 
discussion, there was no statutoi-y provision of the United States making 
contracts, combinatlons, or conspii-acies in restralnt of or to monopolize In- 
terstate or foreign trade ciimes against the United States, so that the United 
States courts could liave no jurisdiction over that subject-matter even if 
such contracts, combinatlons, or conspiracies were criminal at common law 
or under state statutes. 

(3) Prier to the passage of this act there was no provision glving to the 
United States courts even civil jurisdiction over contracts, combinatlons, or 
conspiracies upon the sole ground that such contracts, combinatlons, or 
conspiracies aftected Interstate or foreign trade or commerce; and such 
courts, therefore, had only such jurisdiction over thèse matters as might 
vest in them by reason of other circumstances, such as différences In cltlzen- 
ship. 

(4) Under the power to regulate commerce among the several states it has 
been held that congi'ess has the power to regulate the transportatlon of in- 
dividuals, of property, and of communications, and also ail instniments of 
such transportatlon and communication; and that transportatlon of prop- 
ei-ty beglns when the property is deUvered to a common carrier for trans- 
portatlon to another state, and does not end untll such property has com- 
pletod its transportatlon, and has become a part of the gênerai property of 
the State to whlch it is sent. And a state may not, even for the purpose of 
supposed self-protection, interfère wlth transportatlon into or through the 
state beyond what is absolutely necessary for Its actual self-protection, and 
within the scope of its police power. See Hendorson v. Mayor, etc., 92 U. S. 
259; Rallroad Co. v. Husen, 95 U. S. 465, 472. ïhe extent of this grant to 
the fédéral government is further seen In tlie followmg cases: Gibbons v. 
Ogden, 9 Wheat. 1; Welton v. State of Missouri, 91 U. S. 275; WalUng v. 
People of Mlchigan, 116 U. S. 446, 6 Sup. Ct. Kep. 454; Robblns v, Taxing 
Dlst., 120 U. S. 489, 7 Sup, Ct. Rep. 592; Ueisv v. Hardin, 135 U. S. 100, 10 
Sup. Ct. Rep. 681; In re Rahrer, 140 U. S. 545, 11 Sup. Ct. Rep. 8G5; 
Ïrade-Mark Cases, 100 U. S. 9(5; Fhiladelphla & Southern S. S. Co. v. Penn- 
sylvania, 122 U. S. 326, 7 Sun. Ct. R^n. 1118. 

It scems clrnr that what would be a régulation of commerce wlthhi the 
Implled prohibition of the constitution, if attempted by a state, would be a 
sufflcient object of a conspira cy by indlviduals to make it "in restralnt of trade 
among the states." Clearly it would be obnoxious to the prohibition of the 
constitution for a state to p.ass a law that certain nonresldent cash-register 
companles should not be allowed to sell cash roglsters in the state. If this 
would be unconstltutlonal when done by a state, clearly it would be a 
restralnt of trade among the states when attempted by uidlvlduals so as to 
niake a conspiracy to accomplish it a consplracy in restralnt of trade among 
the states. The conspiracy in the présent case was to prevent certain corpora- 
tions from carrying on the business of manufacturing and selling cash 
registers; and it is alleged that said corporations were carrying on this busi- 
ness among the several states, so that the i^revention would oiierate neces- 
sarlly and dlrectly to restrain Interstate trade In such cash registers in the 
same way that the state regiilation dld in Leisy v. Hardin and Robbins v. 
Taxing Dlst., supra, This, however, is a question to be determined at the 
trial. 

(B) EviLS TO BB Rembdibd. 

Undoubtedly a prominent evll to be remedled in the mlnds of tlie f ramers of 
the statute was tlie concenti'ation of the entlre business of the country in 
certain articles In such a lumner as to prevent others from engaging In the 
same business, and thereby to prevent and stifle compétition. As stîited In the 
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title, it aims to "protect trade and l'ommerce from unlawful restraints and 
monopoUes; and tlio evU of a monopoly lay in the prévention of otliers, 
eitlier by ijroliibitiou from the soverelgn power, or by power of individuals, 
from exercising tlio same trade. Wlien, tlierefore, tlie statute made it criminal 
to conspire to monopolize, it did not Intend to malie it criminal for two or 
more persons to unité in developing tlieir own business by lawful means, 
nor for one person to sell ont bis business to another or to otliers, provided 
that tlie prévention of others from engaging in tlie same business was not 
contemplated. It did, liowever, intend to malie it criminal to cemspire to 
obtain the sole control of any business by means of preventlng others from 
engaging in that business, and, a fortiori, it Is so intended where the means 
of prévention contemplated were of an unlawful character. 

(C) The Rembdy Pkovided. 

I. The most narrow eiïect that can be suggested for tins act Is that it makes 
certain acts whlch were criminal at common law crimes against the United. 
States when such acts are directed to the restralnt or monopolizing of trade 
or commerce among the several states or wlth foreign nations, and thereby 
gives to the United States courts jurisdiction of such crimes. 

In this view the statute merely remédies the defect of the want of criminal 
jurisdiction at common law in the United States courts, wliich lias been 
already pointed ont. It is sufflcient for the présent case as regards several 
of the cotmts in the indictment, if this should be lield to be the sole effeet 
of the act. Thus a conspiracy to restrain trade by such unlawful means as 
are stated in this indictment would clearly be a criminal conspiracy at com- 
mon law. Crump's Case, 84 Va. 927, 6 S. E. Rep. G20; State v. Donaldson, 
32 N. J. Law, 157; State v. Rowley, 12 Conn. 112, 113; State v. Crowley, 41 
AVis. 271. It is not necessary that each of the means alleged should be imlaw- 
ful if taken alono, nor that they should ail be proved. Corn. v. Meserve, 154 
Mass. 64, 27 N. B. Rep. 997. 

Among the means set forth in the indictment that are clearly unlawful are 
tlie foUowing: 

(1) Personal violence and threats of personal violence against the agents of 
the Lamson Company. See Cruiiip's Case, supra, .and cases tliore cited; U. S. 
V. Lancaster, supra. 

(2) UnlawfuUy inducing the employés of and purchasers from that Com- 
pany to break their contracts, and maintaining tliem in actions broiight for 
Kucli breaches. Bowen v. Hall, supra; Ijumley v. Gye, supra; Evans v. 
Walton, 36 Law .T. C. P. 307; Smith, Ma.st. & S. 155. As to maintenance, see 
Ray, Contract. Lim. 293 et seq., and cases cited. 

(3) By bringing and threatening to bring vexations sults against the pur- 
chasers and prospective purchasers of cash reglsters from the Kruse, Lamson, 
Boston, and Union Companies. Garret v. Taylor, Cro. .Tac. 507; Kelley v. 
Manufacturing Co., 44 Fed. Rep. 19; National Cash Registcr Co. v. Boston 
Cash Indicator & Recorder Co., 41 Fed. Rep. 51. 

(4) By falsely and fraudulently reprosenting that the registers manufactured 
and sold liy the Kruse, Lamson, Union, and Boston Corananics coiitained 
defects that they did not in fact contain. See Mogul Steamship Co. v. Mao- 
gregor, Gow & Co., supra. 

(5) By frightening such purchasers and prosptïctive purcha-sers from said 
companies by means of tlK> acts, tlircats, and misrepresentations aforesaid. 
Tarleton v. McGawlcy, Peake, 270; Crump's Case, supra. 

It needs no argument to show that a conspiracy to restrain or to monopolize 
trade bj^ such means would be criminal at common law. 

That the statute must be construed more broadly than this, however, is 
clear from the fact that contracts and combinations in unlawful restraint of 
trade were not criminal at common law, and this act is clearly intended to 
nialve tliem criminal. 

II. The statute was intended to, and does, go furthor. It makes eerbiin acts 
whicli are the sub.ject of civil actions at common law, when dlrecte-d to the 
restraint or monopolizing of trade or commerce between the several states 
or witli foreign nations, crimes against tlie United States, ther(!by giving the 
United States courts jurisdiction over tliem. This construction again, how- 
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ever, Is not broad enôugh, since to suit the statute It also wouia practlcally 
ellmlnate the words "contract" and "combination," since nelther a contract 
nor a combination in restraint of trade is civilly actionable at common 
law. 

III. The act goes stlll further» and makes contracta and comblDations whieli 
are illégal in the sensé of nonenforceable at common law, crimes against the 
XJnlted States when directed to the restraint or monopolizing oi trade or com- 
merce among the several states or with foreign nations. 

'l'hat ail threo of thèse ett'ects wore intended appears from the act itself, 
since in no other way eau ail tlie terms of the act be given effiect, and may 
also be shown by a référence to the debates in congress when the bill was 
pending. In the debates in the senate a number of cases are cited as showing 
what was meant by "restraint of trade" and "monopoly," ail of whlcli were 
civil, and not criminal, cases, and include the princiiîle of the third proposition 
above laid down. Among thèse cases were Ilichardson v. Buhl, 77 Mich. 632, 
43 N. W. Rep. 1102; Craft v. McConoughy, 79 111. 346; Handy v. RaUroad 
Oo., 31 Fed. Rep. 689; Fowle v. Park, 131 U. S. 88, 9 Sup. Ct. Rep. 658. 

(D) The True Rbasok of thb Act. 
It thus appears tliat the tme purpose and efCect of the act were to remedy 
the tajurious efCects of ualawful restraints and monopolies upon trade and 
commerce so far as congress had tbe powwr so to do; that is to say, so far 
as they were directed against Interstate or foreign commerce, its purpose 
being correctly stated in the title of the act, namely, "An act to protect trade 
and commerce frcm unlawful restraints and monopolies." 

SUFFICIBNOY OF THE INDIOTMENT. 

I. So far as charging a conspiracy is concemed, the language follows the 
ordinary language used for that purpose, and is sufflcient. 

II. Tlie gênerai allégation of threats, intimidation, and molestatlon is suffl- 
cient Reg. V. Rowlands, 17 Q. B. 671; Com. v. Dyer, 128 Mass. 70. Wlien the 
charge was that tlie défendants "unlawfuUy, fraudulently, and deceitfully 
did conspire, combine, confederate, and agrée together to cheat and defraud," 
it was lield sufflcient. Rex v. De Berenger, 3 Manie & S. 67; Wood v. State, 
47 N. J. Law 461, 1 Atl. Rep. 509; Com. v. FuUer, 132 Ma.ss. 563; Com. v. 
Andrews, Id. 263; Rex v. Gill, 2 Barn. & Aid. 204; U. S. v. Stevens, 44 
Fed. Rep. 132; U. S. v. Gardner, 42 Fed. Rep. 829; SydserfC v. Reg., 11 Q. B. 
245; Latham v. Reg., 9 Cox, Crim. Cas. 516. 

lie gistof the offense is the conspiracy. The unlawful object or means merely 
give charaeter to the conspiracy itself, and show it to hâve been unlawful. Rex 
V. Jounieymen Taylors, 8 Mod. 11; State v. Glidden, 55 Oonn, 46, 8 Atl. Rep. 
890. Hence the offense is complète though nothlng be done in exécution of the 
conspiracy. Rex v. Spragg, 2 Burrows,993; Rex v. Rispal, 3Burrows, 1321; Col- 
lins V. Com., 3 S3rg. & R. 220; Com. v. Warren, 6 Mass. 74; The Foulterers' 
Case, (1611,) 9 Coke, 55, Moore, 813; Rex v. Edwards, (1795,) 2 Strange, 
707; Rex V. Ecoles, (1783,) 1 Leach, 274; Rex v. GiU, (1818,) 2 Barn. & Aid. 
204. Hence, also, it is unnecessary to set ont the means when the end itself 
is unlawful. People v. Barkelow, 37 Mich. 455; Com. v. Eastman, 1 Cush. 190; 
State V. Stewart, 59 Vt. 273, 9 Atl. Rep. 559; Bish. Dlr. & Forms, § 301. In 
the présent case the means are set ont, and in some of the counts with the ut- 
most partlcularity. 

Tlie imlawf ul means set out show— 

(1) That the conspiracy alleged was unlawful, and even criminal, at com- 
mon law. 

(2) That the restraint of trade was real and unlawful, since clearly such 
unlawful acts would not tend to encourage the trade of one party wliile dls- 
couraging that of the other. That they would tend to enable tlio party com- 
mitting them to afterwards monopolize the trade by independent acts clearly 
only aggravâtes the offense. 

(3) That the conspiracy was ualawful, and even criminal, "conspiracy in 
restrahit of trade" at common law. 

They thus show that the conspiracy alleged was the conspiracy intended 
by the statute, even if the narrowest construction be given to the language 
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of tlie statiite. If there was, as tlie govemment contends, an offense at com- 
raon law known as •'consplracy in restraint of trade," It was clearly exactly 
the offense sot forth in tins indlctment. If, as contended by tlie défendants, 
there w;is no comnion-law offense of tliat name, precisely the same resuit is 
arrived at by consideriug the words of the statute sépara tely, and giving to 
thoni their lawful eomnion-law jneaning. ïhe défendants' argument that the 
■words "conspii-aey lu restraint of trade" are to be limited so as to read "con- 
spiracy in restnunt of trado by contraetual means," is wholly unwari-anted by 
any prlnciplo of construction. In thls view the word "conspiracy" adds noth- 
iug to the word "eombination." The inile that every ^^'ord of a statute is to 
be given effect, where possible, is too familiar to necd a f iiU citation of author- 
ities. U. S. V. Hartwell, G Wall. 385,-395, 396; Montclair v. liamsdell, 107 U. 
S. 147, 152, 2 Sup. et. Rcp. 391. 

III. The iudictmeut sufiiciontly allèges that the object of tbis unlawful con- 
spiracy was in restraint of trade. 

It not only allèges this in ail tlie counts, in the language of the statute, but 
in certain of the couiit,g also allèges broadly that this object was to hiiider 
and prevent certain named eori>orations from carrying on the business of man- 
iifacturing and selling cash registers; and in certain other counts allèges that 
it was the object of the conspiracy to ruin and destroy the business of said 
corporations, tlien being cariied on by them; and in other counts that it was 
the object to hinder and prevent ail corporations other than tht; National 
Cash Ileglster Company from cariying on said business, and to min and de- 
stroy tlie business of such other corporations then being canied on by them. 
That the successful accomplishment of sucli objects as tlieso would resuit 
in not only restraint of such trade, but also in the monopolizing of it, is clear; 
and such objects are sufHeient to make the conspiracy criminal, even at com- 
mon law, especially when, as is alleged in thls indictment, they are intended 
to be accomplished by unlawful and criminal means. 

IV. The indictment sufiiciently charges that the trado or commerce which 
it was the object of the conspiracy to restrain and nionopolize, was "trade or 
commerce aniong the several states." This is specifically alleged in tlio wonls 
of the statute in ail tlie counts. In ail the counts, also, it is elther specifically 
alleged or necessarily implied that there was in existence at the time of the 
conspiracy a trade or commerce in cash registers among the sereral states, 
that tlie défendants knew this, and that the object of the conspiracy was to 
restrain this spécifie existing trade. Some of the counts go still further, and 
give tlie names of tlio corporations whicli were engagcd in such trade, and 
charge that the object of the conspiracy was to restrain the trade then car- 
ried on by said named corporations in cash registers among the several states. 
This language is clear, and as definite as the nature of the case will allow. 

The statute was intended to cover a conspiracy the object of wUch was a 
gênerai restraint or nionopolizmg of any trade which was of an Interstate 
character. The conspirators would not naturally in such a case specify, even 
to theniselves, tlio spécifie intei-state transactions which it would be their ob- 
ject to i-estrain or monopolise, but would formulate the gênerai intention and 
plan to restrain and monopolize ail the trade among the states in a certain 
given subjoct-matter; for example, ca.sli registers. The allogafions are sufii- 
cient to show that the restrahit and monopolizing conteniplated were unlaw- 
fid; that is, that tliey cont'nnplated the prévention and destruction of Irado 
by means which would not involve the correspondnig encouragement of tho 
trade of othere. It is not material wliether it appears on the face of the in- 
dictment that the means alleged are naturally calculated to affcct interstate 
trade or not. It is distinctly alleged that it was the intent of the conspiracy 
to restrain and monopolise interstate trtule. Tlie means are only alleged to 
show the tmlawful character of the restraint conteniplated, not to show tlie 
object of the conspiracy to hâve been against interstate trade. It is submit- 
ted, however, that tho means alleged are such as would naturally affect in- 
terstate trade when directed, as in this case, against corporations engaged in 
interstate trade, and that the fact that they would also aft'ect domestic trade 
is immaterial; and this upon the same principle upon which it is held that a 
State caiinot tax interstate commerce even though at the same time it tax do- 
mestic commerce to the same extent. Leisy v. Hardin, 1.35 U. S. 100, 10 Sup. 
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et. Rep. 681; Robbins v. Taxing Dlst, 120 TJ. S. 489, 7 Sup. Ct. Rep. 592. The 
means alleged are sucli as would necessarily prcvent the corporations en- 
gagea in sald cash-register business from transporting sald registers from one 
State into anotber, and selling them in ttie latter state. 
AU tlie éléments required by tlie statnte are therefore sufflclently alieged. 

Eliliu Eoot and John D. Lindsay, (also in support of the indict- 
ment,) in the interest of certain private individuals. 

First. 

In consplraey the gist of the offense is the combinatlon; and, when consplr- 
Ing to do a liarticnlar tliiiig Is made criminal by statute, a oliarge of a 
coiisplraey to do that thlug is a complète and suffleient description of the 
offense. Weitlier the means by wliich tlie consplratore intend to do the tliing 
nor overt acts tovards the doing of it need to be alieged. Neithor means 
nor overt acts enter into the desciiption of the offense miless exprossly mado 
an élément of the otfense by the statute. If the statutory de.scription of the 
crime is eonspiring to do a thing by unJawfiil means, then the unlawful 
means niust be set out. If the statutorj' description is a eonspiring to do a 
thing and an overt act, then the overt act raust be set out. In the one case 
the unlawful means, and in the other the overt acts, are éléments of the 
offense which necessarily enter into its description, and must be avorred; 
otherwise they need not be averred. The rules upon tliis subject ,are very 
fully discussed in Corn. v. Barger, 37 Leg. Int. 274, July 2, 1880, by Hare, P. J. 
See, also, Com. V. Hunt, 4 Metc. (ilass.) 125; Rex v. Gill, 2 Barn. & Aid. 204: 
2 Whart. Crim. PI. (4th Kd.) 625, (328; U. S. v. Donau, 11 Blatehf. 108; 
Carew v. Rutherford, 106 Mass. 1; Com. v. Dvcr, 128 :Mass. 70; Reg. v. 
Piowlands, 17 Adol. & E. (N. S.) 671; U. S. v. Deimee, 3 Woods, 47; U. S. v. 
Mllner, 36 l'ed. Rep. 890; U. S. v. Dustin, 2 Bond, 332; Com. v. Kastman, 1 
Cush. 190; Com. v. Sliedd, 7 Cusli. 514. 

It is also the rule, as shown by the foregoing authorities, among many tîiat, 
where the character of the means to be employed is an élément of the of- 
fense, only a gênerai description of the means bringing it within the stat- 
utory requirement Is necessary, and not a spécifie enumeration of partieular 
means, e. g. false prêteuses need not be set out. 

Second. 

It bas been held, however, that this act uoes not describe the offenses 
"Which it denoimces with such certainty and précision as to mako a descrip- 
tion of the offense charged in the bare vv'ords of the act suffleient. 'Pliere 
must be included in the description of the offense such further averments of 
fact as to show that the oonspiracy charged was, indeed, the consplraey 
wliich congress iuteiided to make criminal. See varions décisions upon tlio 
Indictment in U. S v. Greenhut, in the northem district of Oliio, (51 Fed. 
Rep. 205;) in the southem district of New York, (Id. 213;) in the southem 
district of Ohio, In re Greene, (52 Fed. Rep. 104.) 

This necessity of further averment, in addition to the words of the statute, 
arises from the fact that congress used in the statute tenus which, taken in 
their most gênerai sensé, woi.ld include acts of the most Innocent character, 
so confonnable to the gênerai princi])les of law that congress eould not hâve 
intend ed to déclare theni criminal. Tlius there is a great variety of con tracts 
wliich are essential to tlie legitimate conduct of business, and which ai'e 
uniformly enforced by our courts, both of law and of equlty, and yet which 
are to sc)nie extcnt in resirnint of trade. It is not to be supposed Ihat con- 
gress intended to make them criminal. Thus, also, the essential élément of 
private property is monopoly. Our wholo System of law relatlng to property 
is designed to maintnhi and protect that monopoly. Congress, of course, did 
not intend to make it criminal. 

Tn describing offenses under this statute it is, therefore, necessary to in- 
clude such averments as will show that the restralnt of trade, or the mo- 
nopoly which is the object of the consplraey, is the kind of restralnt ortheklnd 
of monopoly whicii congi'ess intended to denounce. To tlius make apparent 
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the cliaracter of the object of tlie conspiracy and bring It wlthin the class 
of objects which congress intended to make criminal is the sole fimction of 
ail a^omionts in the inrtictment In addition to the charge in the words of the 
statut!'; and, if the object thtis de.sciibed is the object -wliich congress in- 
tended to luclude within the words used in tlie statute, the indictment is 
sntheiimt. 

TMrd. 
The funda mental question upon the first set of counts is whether tlio de- 
struction of a competitor's trade in the manner described is a restraint of trade 
witliin tlie ii.it eut of tlie provision of the Jirst section ot the act which makes 
a conspiracj' in restraint of trado criminal. 

I. 'l'o nscertain what constitutes a contract, combinatlon, or conspiracy in 
restraint ot trade, recourse nmst be had to Ihe couimon law for the proper 
(.lofiniiion ot thèse gênerai ternis, and to aseertain whether the acts charged 
conie wlthin tUo statute. In re (ireene, 5i! Fod. Kei». 104. 

II. The statute enumerates tliree distinct facts, viz.: (a) Contracts in 
restraint of trade; (b) conibinations in the forin of tnists or otherwise in 
restraint of trade; (c) conspiracies in restraint of trade. 

Kach one of thèse points to a separate and distinct class of ca.ses in which, 
prior to the passage of the act, the courts of Knglaud and America had 
condemned acls injurions to the pubhc intorest, because of their elïect upon 
trade. In ail tliree the iirinciple of de<'ision and tlie ground of condemnatlon 
had beei) that they intei-fered with the pulilic's right to hâve trade and com.- 
l^etition in trade tree and unrestricted. 

(1) The lirst class of acts included the ordinaiy contracts which were 
declared to be void as agninst public pollcy, because some of the contracting 
parties tliereby prevented themsiJves from pursuing their occupations, and 
the public was thus deprived of tlieir contribution to the compétition tlierein. 

.Tudge Bradley states the rule regarding thèse cases in Navigation Co. v. 
AViusor, 20 Wall. (14, in thèse words: 

"TIvere are two principal grounds on which the doctrine is founded that a 
contract in restraint of trade is void as against public policy: One is tlie 
iniuiT to the public by being deprived of tlu; r(-s1fict<'d party's industry; the 
otlier is the injury to tlio. pai'ty hi inself by being prcchided from pursuing his 
occupation, and thus being prevented from sti])porting himself and his 
family. It is évident that both thèse evils occur whcn the contract is g;>neral, 
not to pursue ouc's trnde at ail, or not to pureue it in tlie entii-e realm or 
cfiurtry. The eoiintry stiffers the loss in both cases, and t)ie party is de- 
prived of his occupation, or is obliged to expatriate himself in order to fol- 
low it. A contract that is open to sueh grave objections is clearly against 
public policy." 

(2) The second division of the statute, viz. combinations in the form of 
trusts or otherwise in restraint of trade, points to a class of cases wlùch, 
vvhile it inay incltide the first class, includes also a great nunibor of combina- 
tions distuiguiKhe<l trom ordlnary contracts in restraint of trade by a broad 
llue ot démarcation, Thèse are conibinations in which there is no contract, 
which elther by its expre.ss terms or by Implication binds the contracting 
party not to exercise lils trade, or not to compcte frcely with othors, but 
which are declared by the courts in violation of pubhc policy, because they 
aecompllsh the effect of preventing freedom of trade and compétition. As a 
rule the agreementa and arrangements by which tliese combinations are 
formed are themselves, in their tenus and l'equirenients, of the most harm- 
less and innocent character. It is the effect, and the effect alone, upon the 
public interest which causes them to bo declared against public policy. The 
foUowing are illustrations of tliis class; Hooker v. Vandewater, 4 Denio. 
849; Stanton v. Allen, 5 Denio, 134; Amot y. Coal Co., 08 N. Y. 558; Monis 
Kun Coal Co. v. Barclay Coal Co., (i8 l'a. St. 173; Clancey v. Mauufacturing 
Co., 62 Barb. 395; People v. North River Sugar Reflnery Co., 54 Hun, 354, 
T N. y. Supp. 406; People v. North River Sugar Reflnery Co., 121 N. Y. ,582, 
24 N. E. Rep. 834; Hilton v. Eckersley, 6 M. & El. 47; Craft v. McConoughy, 
7^ 111. 34(i; Sait Co. v. Guthrie, 35 Ohio St. 666; Richard,son v. Bulil, 77 
Mlch. 632, 43 N. W. Rep. 1102; U. S. v. Jelllco Mountain Coal & Coke Co., 
46 Fed. Rep. 432; Biscuit & Manuf'g Co. v. Klotz, 44 Fed. Hep. 721; HofC- 
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iiiân V. Brôoksi 11 Wkly; Law Biil. 258; State y. Standard OU Gif,, (OUi* 
Sud.) 30 N. E. Rep. 279. ' ' 

So long as tbe att^ngèmènts oi- agreements in regard to trade maiîe' by a 
coiubluation pi-oduce tlie liijurloiia effect, no form of contract or duvise tu 
produce tliat eftoct liidirectly avails to èscape tlie consequMïces. 

(3) Tlie tlilrd division of section 1— "conspiracies in restniint of traffe"— 
rel'ers us to a class of cases in wliicli the effect upon trado is prodnced, not 
by eontiuct obligations bindlng tlie parties not to compete, not by pooling ar- 
rangements whicli make it against the party's intcrests uot to compete, IhiC 
by preventing othera from carrymg on trade. 

An essential élément In thèse cases is that the prévention shall be, not by 
means of compétition itself in tbe ordinni-y com-so of busines.s,— one com- 
petitor drivlng out another by fair compétition,— but that tlie prévention; 
sUall bé by unfalr means, which are themselves private Injuries to tlio per- 
sou whose trade is interferod witli. Ooiispiracies to destroy or injure an- 
other's business by sucli means bave always been actionable beoause of flio 
private injuiy, and indictable because of tlie public injurj', upon tlio same 
grounds and for tlie same reasoiis which hâve led the courts to déclare con- 
tracts and combinatlous accomplisliing the same elt'ect void as against public 
policy ïhe law upon the subject is very fully presented la Mogul Steam- 
ship Co. v. McGregor, Gow & Co., 23 Q. B. Div. 5S)8, 005, (1892,) App. Cas. 

Conspiracies among laborere to boycott, to coeree tlitir employers, to pre- 
vent other laborers from working, are famlliar illustrations of tliis principle. 
Seo Kex v. Eccles, 1 Leach, 274; Ilex v. Bykerdikc, 1 Moody & li. 170; 
Keg V. Hewltt, 5 Cox, Crim. Cas. 162; Reg. v. Diiffield, Id. 40i; Reg. v. 
Druitt, 10 Cox, Crim. Cas. 592; Reg. y. Rowlauds, 5 Cox, Crim. Cas. 430; 
People v. Fisher, 14 Wend. 31; People v. jMelvin, 2 Wheeler, Crim. Cas. 
2(i2; Master Stevedores' Ass'n v. WaJsh, 2 Daly, 1; People v. Wilzig, 4 N. 
Y. Crim. R. 4.03; State v. Stewart, 59 Vt. :i73, 9 Atl. Rep. 559; Cramp's 
Case, 84 Va. 927, « S. E. Rep. 020; State v. Donaldson, 32 N. J. Law. 157; 
Siate V. GUdden, 55 Conn. 70, 8 Atl. Rep. 890; People v. Walsli. 15 N. Y. St. 
Rep. 17; Stepli. Dig. Crim. Law, 390; People v. Everest, 51 Hun, 19, 3 N. Y. 
Supp. 612. 

(+) It appeara from the foregoing review Huit at the time tbo act now 
cmrter considération was passed restraint of trade, as known to the law, was 
preventing aiiy one from freely exercislng his trade. That this prévention 
was held to be against public policy, because it deprived the public of tlie 
benolit of the preveuted industry and of Its compétition with others; tliat 
ail eontraets which had that effect were held to be void, because they pro- 
duced that public injury; that ail combinations whicb had that efCeet, 
directly or Indirectly, were held to be unlawful. because they i)roduced that 
injury; that ail conspiracies to produce that effect upon others by threats, 
intimidation, fraud, and other similar means were held to be criminal, be- 
cause they produced that same public injurj'. 

Clearly thèse were the conspiracies iatended and aptly deecribed in tlie 
language of the flrst section of the sta.tute. 

(5^ The means described iu gênerai terms in the flrst count of the indict- 
ment, and particularly enumerated ia the fourth and flfth comits, are the 
very means which hâve always been held to make interférence wlth busi- 
ness unlawful, and to make a conspiracy to interfère with business through 
other mstrumentality a criminal conspiracy. Mogul Steamship Co. v. Mc- 
fSregor, Gow & Co., supra. 

(6) The prévention of compétition by unlawful interférence with tlie busi- 
ness of coinpelltors was one of the ways of produciug this kind of public 
injuiy, whlcli was at thé time this act was passed well known through judl- 
cial décidions, and It was t)resent in the mind of congress when It passed the 
act. Sèe 21 Cong. Rec. pt. 3, pp. 2456-2458, 2598. It Is part of the judiclal 
hJstory of th© country that, prior to the passage of the act, several of the 
dlrectors of 'the Standard OU Company had been convicted in the state of 
New York of a conspiracy to drive one of Its competitors out of business by 
violent and dangei-ous methods, the conspirât© rs going so far as to attempt 
the destruction of the competitor's property. See People v. Everest, 51 
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Hun, 19, S N. Y. Snpp. 612. The inaictment In that case was for a conspiracy 
(ujQder section 168 ot the New York Pénal Code) to commit an act injurious 
to trade. 

It will be observed from the foregoing oxtracts and the cases therein 
referred to that congress had in mind as one of the evils at whlch this act 
was aimed the suppression of compétition as well by means operating upon 
other persons than the guilty combiner» as by the direct means of the agi-ee- 
nient entered into between those combiners. 

(7) Counsel for the défendants has referred to many state statutes which 
he says were deslgned to apply only to otïenses by way of contraet operating 
ouly upon the persons comblnlng. He omits to observe that in aJl thèse 
States combiaatlon to produce the same eifect by unlawful means operating 
Upon others were already criminal at common law, and by ah-eady existing 
statutes; e. g. the statute of New York, malùng it a. crlmùial "conspiracy to 
do any act injurious to trade or commerce." It was, therefore, unneoessary 
for the States wlilch had existing statutes of this description, and which had 
a common law, to include in their acts deslgned for the protection of free 
compétition in provisions aftecting such consplracles as are shown ia the 
présent indlctments. 

But when congress undertook to assert over Interstate commerce the same 
protection which the common law and the statutes of the several states gave 
to commerce withln their respective limits, there Is no warrant whatcver for 
saying that congress did not mean to cover tlio entlre flold as broadly as the 
whole body of common law, and législation in the respective states covered 
it withln their resiiectlve limits. Tiie word "conspiracy" is appropriately 
added to the words "contraet" and "combination in fonn of trust or otlier- 
wise," to accompllsh this complète design. 

(8) The idea that there is any distinction in substance between what 
counsel for the défendant calls "contractual restraiat of trade" and the 
restraint charged In this indlctment is whoUy Ulusory, for conspiracy is a con- 
traet just as much as any illégal combination. The only élément of contraet 
in either is the agreement of the parties to accompllsh a given resuit. That 
agreement may or may not include specifically the means by which they in- 
tend to accomplish it. This élément of agreement is, indeed, common to ail 
the offenses denoimced in the flrst section of the act. It is to be found in the 
contracts, in the comblnatlons, and in the consplracles there described. It 
is, hovi'ever, the only contractual élément wliich is essential to any of the of- 
fenses described in that section, and this same contractual élément must nec- 
essarlly be shown in every case of criminal conspiracy. Ail the authorities 
which had declared the law of trusts and trust comblnations at the time the 
act was passed agreed that in declarlng that the illégal object to accom- 
pllsh which the mlnds of the parties ]net together, made their agreement il- 
légal, whoUy irrespective of its form, or of the means by which they in- 
tended to accomplish the object. It seems qulte absurd to contend that when 
congress struck at an evil which the courts had declared rendered every com- 
bination which produced it illégal, entirely irrespective of its form or avowed 
purpose, congress nevertheless meant to except comblnatlons which produced 
that same evil by means already recognizcd as unlawful. The court Is asked by 
the défendants to deprive an express substantive provision of the statute of ail 
meaning whatever, to say that It adds nothlng to the other provisions of the 
statute, for the purpose of inferring that congress meant to make it criminal 
to produce the given resuit of preventlng compétition by means otherwise 
lawful, and not to mate it criminal to produce the same resuit by means other- 
wise unlawful. 

Fourth. 

The fmidamental question upon the second set of counts is whether a 
monopoly acquired by destroying the trade of competitors in the manner 
described is a monopoly within the intent of the provision of the second 
section of the act, which makes a conspiracy to monopolize criminal. 

In the deliate upon this act in the senate, Mr. Edmunds quoted from Web- 
ster's Dictionary the foUowing définition of the verb "to monopolize:" "To 
engross or obtain by any means the exclusive right of, especially the right of 
trading to any place or with any country or district; as to monopolize the 
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Indla or Levant trade." 2 ,Pike, Hist.;Ciime, p. 102. And see St. 23, .Tames 
I. ce. 331-333; 4 St. at Large, p. 784; The Case of Monopolies, 11 Coke, 85a. 

The words of 1he statu te are broad enough to nichide ail appropriation of 
trade to tlie exclusion of others. It is equully manifest, however, tliat from tlio 
application of those words nmst be excluded ail appropriation of trade to 
the exclusion of otliers whicli is done uuder warrant of law, such as tlio ob- 
taining of a inonopol.v l>j' Icttors patent, the ohtaining of a monoijoly by tlio or- 
diuarj' purcliaso of property, the obtainiug of a monopoly by the ordinaiy 
process of fair compétition and trade as tlie resuit of superior intelligence, 
industry, or activity. Starting with the orighial well-understood and com- 
nionly received meaniug of the woitl, and applyiug this proc^'ss of exclusion, we 
find tliat there remains a class of monopolios with M'hich tlie courts hâve of ré- 
cent years becomo very fauiiliar, whicli are creati'd. wlioUy without warrjint 
of law, which hâve ail the characteristics and aïl the Injuiious effects of the 
famous monopolies of Queen Elizabetli's time, and which are accomplishcd 
by a moro or less direct violation of the rules above considered against re- 
Btraint of trade. The judicial condemnation of such monopolies is an exten- 
sion of the princiiiles relating to restraint of trade. The mono])oly is treated 
as the extrême evil resnlting from restraint of trade upon a largo scale. 

This View of monopolies is illustrated and fully shown in tlM! ca.ses relating 
to combinatlous cited under the third head of this brief. Whatever olse may 
or may not be included withtti the term "to monopolize," as used in the stat- 
ute, it is safe to say that it does include the accomplishment of the effects 
above described by any acts which constitute an unlawful restraint or préven- 
tion of trade. 

Fiflh. 

The counsel for the défendants says that, nuless the construction for which 
he contends is put upon the act, its range is almost unlimited; and lie goes so 
far as to assert that, under the theory upon which this indictmeut is drawn, 
a very large proportion of ail tlie seiions crimes within the states conld be 
brought within the fédéral jurisdiction. His ai-gument for tins ass(n-tion rests 
upon certain propositions of law relating to, criniinal responsibility for crimes 
resulting unintentionally from unlawful confederacies. 

A conspirator is lield equally guilty with his confederate for a murder (or 
other higher offense tlian the one contemplated) committed by the latter in 
the perpétration of a preconcerted offense by both ouly wlien the higher of- 
fense is the uatural rcïsult of the crime intended, or is committed as a means 
of successfuUy elïecting the Intended purpose. So, wliere one of the conspir- 
ators déviâtes from tlie original plan, or nndertakos to do something ont of tlie 
range of the purpose contemplate<l, the other is not ciiminally responsible for 
this resuit. Our only purpose in referring to thèse propositions is to express 
our dissent from tlie view tiiken liy the counsel for the défendants, — that, upon 
our constiTictiou, tlie commission of niiy act, liowever remotely affecting or in- 
terfeiing with Interstate commerce, would render the perpetrator of such act 
llable to prosecution under the act of eongress, iio matter whether the inter- 
férence was intentional or otherwise. It is not necessary to discuss this point. 

We allège a conspiracy to do certain things which we contend do restrain 
trade. The question of whether the acts committed by the conspirators arc 
Intentional or not is one for the trial. If the acts tlie government proposes 
to prove as évidence of the conspira cy were unintentionally done, or were 
committed without any design of accomplishing a resuit that, in contempla- 
tion of law, would constitute a restraint of trade or monopoly, within the 
meaning of the act, proof to that effect would be proper matter of défense. 

In answer to the remaining portion of défendants' argument on this heiid, 
it is only necessary to say that the .iurisdiction of tlie fédéral courts is not 
necessarily exclusive. An act may be a violation both of the laws of the 
United States and of the state where it is committed; and it does not affect 
the question of fédéral .iurisdiction that the défendants intended to use means 
themselves the sub.)ect of prosecution under the state laws. 

Sixt7t. 

It is necessary that the restraint of trade charged sliould be a restraint of 
trade among the several states. 



UNITED STATES V. PATTEHSON. 621 

Upon tliat point It seems sufficient to say that it Is so chargetl. Thore is 
no doubt, uncertainty, or question in tlie language of tlie stature whieh do- 
scribes tliat élément of tlie offense. "Trade among the several states" has been 
desciibed and deflned by the suprême court of the United States in numerous 
cases. Gloucester Ferry Co. v. State of Peniisylvania, 114 Lî. S. 20o, 5 Sup. 
et. Rep. 820; Lyng v. Michigan. 135 U. S. 161, 10 Sup. Ct. Kep. 725; Ficlilen 
V. Taxing Dist., 145 U. S. 1, 12 Sup. Ct. Kep. 810. The language of the stat- 
ute obvlously and clcarly applies to ail trade coming withiii tliat description. 
There is not one lîind of trade among the several states to which the statute 
was intended to apply, and another kind to which it was not iutended to ap- 
ply. As there Is no imcertalnty or indeflniteness in regard to this élément 
of the offense, the charge, which states this élément of the offense in ttie 
words of the statute, is sufficient. 

In some of the counts, however, the indictnKmt does go beyond the neces- 
sities of pleading, and charges not only that the conspiracy was ni restraint of 
trade and commerce among the several states, but that it wa.s to destroy that 
trade, and that it was to destroy that trade by i)ractlces wliicli, imder the 
principles above stated, would constitute the destruction,— the very liind of 
restraint of trade which congress had in miud. 

There can be no question under this statute whether the means which the 
conspira tors had in miud were adéquate or appropriate to accomplish the de- 
struction of trade among the states. As wi; hâve seen, the means are not an 
essential élément of the offense. They hâve no relevancy to the charge, except 
as they may serve to characterize the nature of the restraint proposed by 
the conspirators, and show that it is the kind of restraint which congress had 
in mind. So long as the restraint was of the kind whieh congress had in niind, 
tlien it is immaterial whether it was in fact possible that Interstate tnide could 
be destroyed by it. The offense of conspiring to destroy Interstate trade by 
that particular kind of restraint was comuiitted when tlie agreement of the 
conspirators took place, whether they ever hâve or ever can or could ac- 
complish their object. 

Kacli of the tliree éléments of the offense is clearly and definitely charged. 
ili'st, the conspiracy; second, the restraint, which is shown to be the kind of 
restraint which congress had in mind; and, tliird, the thing to be restrained, 
which is cliarged to be the tliing whieh the act clearly and definitely de- 
scribed. 2 Bish. St. Crimes. (Sth Ed.) § 202. 

H. W. Chaplin, for défendants. 

aJMMBKCK AMONG THE SEVlOTtAL STATES. 

This act raust rest on the constitutional ])ower to regulate coimnerce with 
foivign nations and among the several states, and Ihose sections which are 
pertinent to the présent controversy must re.st upon the power to regulate 
commerce among tlie states. The niatter with which we are dealing is "com- 
merci- among tlie several states." It is Important, at the outset, to con- 
sider. in a gênerai way, tlie conventional ni< aning of that phi-ase in fédéral 
jurisprudence, the outline of tlie lield, as flxed by fédéral décisions, and the 
way in whieh, and the extent to which, the fédéral goveminent can deal 
with it. 

The meaning of the phrase, "commeroe among the several states," in the 
fédéral constitution, is a meaning quite différent from the meaning of those 
words as mère English words. The word "commerce," it is not necessary 
hère partioularly to discuss. It includes intereourse of many, it not ail, law- 
ful kinds, and is broader than the word "trade." The constitutional phrase, 
however, "commerce among the several states," has a highly artiflcial, con- 
ventional, and rcflned meaning, flxed by principles of public policy and 
statesmanship, and in view of the complex character of our goveniment, 
and the relative rights and duties of the states and the gênerai government. 

l.c'wis, Feder;il Power Over Conimerce, p. 10; Paul v. Virginia, 8 Wall. 
Iti8, IS;^; Mobile v. Kimball, 102 T:. S. 691, 702; Coe v. Errol. IKi U. S. 
517, () Sup. Ct. Kep. 475; I.eisy v. Ftardin. 135 TJ. S. 100, 10 Sup. Ot. Rep. 
681; Gibbons v. Ogden, 9 Wheat. 1, 4; Kirkland v. Hotchkiss, 100 V. S. 
401; Slaugliterhouse Cases, 16 Wall. 36, 75, 79; License Tax Cases, 5 Wall. 
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462; Mugla" V. State of Kansas, 123 U. S. 623, 8 Sup. Ct Rep. 273; Kldd v. 
Pearson, 128 V. S. 1, 9 Sup. Ct. lîep. 6. 

Moreover, It is tnie of most, it not ail, of the grants ol power in tiie 
fédéral constitvition, that the définition of them is not only arbitrary, and 
fixed by principles of public poliey, bnt that it is not flxed even by any 
geneilc distinction, even an arbitrary oue, but is flxed merely by degree of 
proximity or remoteness to state and fédéral rigbts. U. B. v. Dewitt, 9 Wall. 
41; U. S. V. Fox, 94 U. S. 315; Ïrade-Mark Cases, 100 U. S. 82; Flcklen v. 
ïaxing Dist, 145 U. S. 1, 12 Sup. Ct. Rep. 810; Maine v. Grand ïrunk Ry. Co., 
142 U. S. 217, 12 Sup. Ct. Kep. 121, 103; PuUman's Palace Car Oo. v. Penn- 
sylvanla, 141 U. S. 18, 11 Sup. Ct. Rep. 876; Coe v. Errol, 116 U. S. 517, G 
Sup. et. Rep. 475; U. S. v. Hall, 98 U. S. 34.S. 

l'jveiy citizen of oiir states has a dual political status. In one a.spect, he is 
a citizen of tlie United States. In nnotUer aspect, he is a citizen of bis state. 
It does not follow from the fact tliat he is a citizen of the United States that 
congress can protect him agaitist ail forms of fraud or violence or other 
wrcng; nor, from the fact tliat he is a citizen of the state, that the state 
eau so protect him. Congress can protect him only in that range and field 
of his life aud affalrs in which he presents himself as a citizen of the United 
States, and not as a citizen of his state. His state can protect him only in 
tliat range and fi''ld of his life and afCairs in which he presents himself as a 
cîtiuen of the state, and not of the l'nited States. Tlie Une belween his 
fédéral and his state citizenship la an arbitrary Une, and often a hazy and 
indoflnite Une, and it Is always a Une of dcgnie of proximity or remoteness. 
Neveilheless, it is a constitutional Une, which neitlier the fédéral govem- 
ment nor the state can cross. TJ. S. v. Reese, 92 U. S. 214; U. S. v. Ilarris, 
106 U. S. 629, 1 Sup. Ct. Rep. 601; U. S. v. Cruikshank, 92 U. S. 542; U. S. 
V. Pox, 94 U. S. 315; Logan v. U. S., 144 U. S. 263, 12 Sup. Ct. Rep. 617. 

CONTRACTUAL CHARACTER OF THE SÏATUTE. 

Trade statutes have at différent times been passed in varions jurisdictlons. 
Some of them have been aimed at labor, some at capital, but the distinction 
between législation against labor and législation against capital has always 
been patent upon tlie face of the statutes. The ancient législation against 
monopolizing and engrossing was législation against capital. 

The act of July 2, 1890, is directed at capital. It alms at dangers very 
generally supposed to have lately arisen out of enormous aggregations of 
capital. It aims at results efïected, or to be efîected, by combinations of 
capitalists and aggregations of capital. The evil aimed at in législation 
against capital is evil of a contractual chàracter, not an evil of mère fraud 
or violence. There was no gênerai call for fédéral protection against an 
evil of the latter character. The act of 1890 was aimed at a growing ten- 
dency to oombination by voluntary contract, in dérogation of pubUc right and 
public safety. It was ai this, only, that the législation was aimed; and It 
is this, only, which its words are to be construed to cover. Attaclîs upon 
commerce by mère fraud and violence, it is thus far lef t to the states to 
punish. This statute is not a Ku-Klux act. The "restraint" and the "mo- 
nopoUzing" of the statute are contractual restraint and monopolizing, — ^not 
mère interférence with commerce, as by robbery, assault, champerty, bring- 
Ing of suits, or other forms of violence, fraud or vexation. 

The indlctment proceeds upon the theory that the restraint and monopo- 
liziag of the statute, at least in the pénal aspect of the act, are substantially 
équivalent to interférence witli trade, or at least to interférence with the trade 
of rivais. Some of the counts allège consplracy to interfère with or injure 
or ruin the business of persons apparently intended to be described as rivais, 
by mère fraxid, violence, or other noncontractual means. The other counts 
do not specify the means. They therefore fail to allège contractual means. 
The pleader has completely missed the true scope and efCect of the statute. 

CONTRACT CRIMES. 

The défendants' counsel thlhk it proper to discuss, at the outset, the place 
which contractroccupies in the crimlnal law, and to consider the character- 
istics of those crimes whldi may aptly be designated as contract crimes. 
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A falniliar instance of crimes of contract is tlie unlawlul selUng of intoxl- 
cating liquors. To make ttie offense, an actual contract of sale must hâve 
been made, and the questions wliere, when, and wlietlier an alleged con- 
tract of sale was in fact made are determined, net by any rules of criminal 
law. but by the ordlnary principles of the law of contracts. The questions of 
locus contractus, of principal and agent, of delivery, for example, are dls- 
cussed and settled In liquor prosecutlons precisely as in civil actions. Com. 
V. Kggleston, 128 Mass. 408; Com. v. Burgett, 136 Mass. 450. 

A cash sale of liquors to a minor is not, under an ordlnary selllng statute, 
a "sale" to him, if In fact, although without the vendor's knowledge, he is 
buying for an adult. Com. v. LattinvlUe, 120 Mass. 385; Com. v. Finnegan, 
124 Mass. 324; St. Goddard v. Burnham, Id. 578. 

The élément of true contract, in contract crimes, Is well illustrated by 
cases upon ISnglish statutes aimed at the "putting olî" of countorfeit money 
to a confederate. The offense of "putting olî" is distingulshed from the 
crime of uttering, in that an uttering, to be criminal, must be made to an 
innocent person, and does not necessarily imply a contract, Avhile a "putting 
olî" of forged paper implies a true contract of sale, glft, or barter, to b(> 
establlshed like any other sale, glft or barter. In Kex v. Joyce, (MS., O. B.,) 
Car. Supp. 184, the indietment (framed on St. 8 & 9, Wm. m. c. 2'J, § 6, for 
"putting off" counterfelt money) charged that five counterfelt shillings were 
pald and put off for two shillings. The proof was that flve bad shlUtags 
were sold for half a crovpn. "Thompson, 0. B., and Heath, J., held that. 
as this was a contract, it must be correctJy proved as laid, and dlrected an 
acquittai." See. also, Rex v. Hedgcs, 3 Car. & P. 410; Rex v. Wooldrldge, 1 
Leach, 307; 1 Bast P. C. 180. 

The crime of "obtalnlng goods by false prêteuses" Is a crime of true con- 
tract. If I secure goods by false statements, my crime will be "false prê- 
teuses" or larceny, accordlng as I do or do not efflect a meeting of minds, 
whlch actually passes title. If, on the one hand, I represent to a vendor that 
I am rich, and thereby Induce him to sell me goods upon crédit, there Is a 
true contract of sale between us, — voidable, indeed, at the vendor's option, for 
the fraud, but noue the less a true contract until avoided,— and my offense is 
"obtaining goods by false prêteuses." If, on the other hand, I get goods 
by representing that I am A. 's servant, and that A. has commissloned me 
to buy the goods for him, and get them as upon a sale upon crédit to A., 
there is no meeting of minds between the vendor and A. There is no 
meeting of minds between the vendor and me, to the effect that I am to 
be the purchaser on crédit. There is therefore no meeting of minds at ail, 
in true contract, and the offense is larceny. It is immaterial, in such case, 
that the supposed vendor intends to pass title, or thinks that he is passing 
title. The question is, not what he or the supposed purchaser Intends or 
thinks, but is there, or Is there not, a meeting of minds in contract? No 
contract, no crime. No reported cases pursue into greater refinement the 
question of contract or no contract than false prêteuse and larceny cases, 
close on the divldlng Une. 

THIS STATUTE A STATUTE OF CONTRACT CRIME. 

The act of 1890 is a statute of contract crime. Neither in Its restraint 
nor in its "monopollze" provisions does it aim to punish anythlng else than 
(a) the maklng of contracts; or (b) the eomblning, conspiring, or attempting 
to make or to effect the maklng of contracts; or, posslbly, (c) the eomblning 
or conspiring or attempting to support or enforce contracts. It is essential 
to guilt under it that a contract be made, or that contract results be the 
aim. 

This is, in substance, the vlew whlch has been taken of the act in the judi- 
cial décisions whlch hâve thus far been made upon it, and is the loglcal residt 
of the reasoning on whlch they are rested. If thls were a smaU matter, 
the défendants' counsel would be quite well content to rest their argument 
upon those décisions. Slnce, however, no one of those cases is a décision of a 
court of last resort, or is a binding précèdent upon this court, or Is on aU 
fours with the case at bar, the défendants' counsel, particularly in vlew of 
the Importance of the présent case, wlU prooeed to consider varions luies of 
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reasonlng and authority wMcIi seem to them, independently œf ttiose cases, 
to requlre an exclusively eontractual reading of the statute. The declded 
cases upon the statute will also be referred to at proper points in the dis- 
cussion. 

TECHNICAL TBRMS IN THE STATUTE. 

The use of technlcal words and phrases in the statute is such as nécessi- 
tâtes tlie eontractual construction. It Is a faniillar prlnciple of statutory 
construction that, where a new statute uses words or phrases already liavlng 
a settled technlcal slgntflcatlon In tlie law, thèse words or phrases in the 
statute are to be taken in such technlcal sensé, unless the context makes 
such a reading Impossible. E. g. 

"Law of nations." U. S. v. Smith, 5 Wheat 153. 

"Utters." U. S. v. Carll, 105 U. S. 611. 

"Embezzles." U. S. v. Brltton, 107 U. S. 655, OOt), 2 Sup. Ct. Rep. 512. 

"Steal, talie, and carry away." Id. 

"Murder." Bail v. U. S., 140 U. S. 118, 11 Sup. Ct. Kep. 761. 

"Negotiable;" "indorsement and delivery." Shaw v. Railroad Co., 101 
U. S. 557. 

This prlnciple is but an application of a broader prlnciple, wliich finds 
expression, also, in the rule tliat statutes are to be presumed to départ as 
little as possible from the common law. Shaw v. Railroad Co., 101 U. S. 557; 
Brown v. Bariy, 3 Dali. 365. 

A slmllar conservative prlnciple is found in the raie that statutoi-y expres- 
sions borrowed from tlie statutes of another jurisdletion are to be tnkeu in 
the mcaning of thelr original domicile, as defined there by judicial construc- 
tion. Railroad Co. v. Moore, 121 U. S. 558, 7 Sup. Ct. Rep. 1331. This 
latter rule lias just been appUed to the Interstate commerce act. Inter- 
state Commerce Commission v. Baltimore & O. R. Co., 145 U. S. 263, 282, 
284, 12 Sup. Ct Rep. 844. 

Such législation is extremely common with cougress, and Is, iiideed, a dis- 
tlnguishiug peculiarlty of its législation. The greater part of wliat may be 
called fédéral "lawmaking" législation consists lu the adoption, from time to 
tlme, and upon diiïcrent subjects, by a more summary référence, aud often 
by terse and elllptic désignation, of a complète title or liead of the common 
law, civil or criminal, or of some other body of .lurispinidenoe. Tlie clilef 
part of the fédéral crlminal law exists only in this way. See cases clted 
above, and Moore v. U. S., 91 U. S. 270, 273, 274; Smith v. Alabama, 124 
U. S. 465, at page 478, 8 Sup. Ct. Itep. 564, at page 569. 

It is a feature of the opération of this prlnciple that the summary adop- 
tion by a fédéral statute of a partlcular head or title of law, civil or crimliial, 
brings in that head of law, with ail its détails and ail its exceptions, 
and that the statute bas in law procisely the same reading whicli it would 
liave, should it, as would a detalled Code, rehearse at length, and minutely, 
ail tiiose détails and exceptions. In U. S. v. Carll, cited above, a statute 
punishlng, in terms, the "uttering" of forged fédéral paper, "with intent to 
defraud," was lield to incorpora te into the fédéral jurisprudence the com- 
mon law of utteiing, with ail its limitations, and to require, therefore, as 
an élément of the crime, (althougli not expressed in the statute,) knowledge 
that the paper was forged. 

It is an equally well-settled princlple that where a word has a well- 
known, settled, and technlcal (thovigh récent) meaning,— not in the law, but 
In the language of a trade, or in common speech, — the word, in a new stat- 
ute, will be givcn tliat meaning. Arthur v. Ijahey, 96 U. S. 112; Arthur y. 
Mon-ison, Id. 108; Grociileaf v. Goodrich, 101 U. S. 278. 

BFFECT OF WORD "TRADE" IN THIS STATUTE. 

The word "trade" would seem, in its meaning as an Indivldual word, to 
be a narrower word than "commerce." (Marshall, C. .T., Gibbons v. Ogden, 9 
Wheat. 1, 189; MUler, Const. c. 9,) and therefore to be embraced wltliin the 
meaning of the word "commerce." Even if it were a broader word than 
"commerce," it could not operate more broadly than "commerce" in this 
statute, for the constitutional power of congress stops with "commex-ee." 
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The worfl "trade," tterefore, In this statute, is either synonymous wlth 
"commerce," or narrower than it, and In either vlew it is, as a mère Indi- 
vidual word, surplusage in the statute. The word "trade" must, liowever, 
be giren ett'ect, if possible. Platt v. Railroad Co., 99 U. S. 48; Market Co. 
V. Hoiïman, 101 U. S. 112. 

It will be unnecessary hère to dlseuss the question how far the "restraint of 
trade" of the common law is enlarged in its field of opération by its appli- 
cation in this statute to "commerce," in so far as "commerce" may be 
broader than "trade;" for, if auything in this indictment cornes nnder the 
head of "commerce," it also cornes under the head of "trade." Nothing set 
forth in this Indictment lies in those outlying zones, if any, of commerce, 
which extend beyond the confines of trade. 

TP^CHNICAL MEANING OF "RESTRAINT OF TRADE." 

The phrase "restraint of trade," thcrefore, upon the principles discussed 
above, opérâtes to evoke from the common law, and to introduce iuto the 
fédéral jurisprudence, a complète head or title ot the common law. We 
corne, tlien, to the question of what is meant in the common law by "re- 
straint of trade." 

This phrase, like many others, lias at the common law two technical mean- 
iug-s,— a broader and a narrower. The broader is generic, and includes ail 
technical "restraint of trade." The narrower is spécifie, and includes only 
unlawful "restraint of trade." Tho broader conveys no obnoxlous sugges- 
tion, ïhe narrower is of obnoxlous signification. lu both its sensés the 
phrase means eoutraetual restraint, and only contractual restraint, — restraint 
by contract, and only by coutract. Both tlu^ broader and tlie narrower 
meaning are well set forth by Greenh. Tub. Fol. (58:!. 

The phrase, "in restraint of trade," is almost always used in the com- 
mon law in comieetion witli the word "contract," or, less frecpiently, 
"combina tion." In its less common connection witli the word "combiniition," 
the phrase merely indicates the joiiuh'r of a considérable number of persons 
in a contract; liuiiting one or more, but usually ail of them. When, as often 
happens, the parties to a considérable combinatiou in "restraint of trade" do 
not trust each other, and do not wisli to hâve the burden of suing eacli other 
to enforce the coutract, tliey often put their trader assets and plants into the 
hands of a stakeholder, who is to carry out the restraining contract, eitlier 
according to a detailed scheme, or according to liis discrétion, and so make 
the opération of the restraint, as it were, automatic. The stakeholder, in such 
case, becomes, by opération of law, a trustée. Tlie resuit of the proceeding 
is, within tlie meaning of the law word, a "trust;" and to this peculiar form 
of trust the common speech now applies, in an exeeptional soiise, and witli a 
hostile signification, the word "trust." As to combinatious in restraint of 
trade, see Id. 442-459. 

CONSPIRAOY IN RESTRAINT OF TRADE IN THE ORIMINAL LAW. 

It remains to be considered whether the phrase "in restraint of trade," 
either alone or in connection with the word "conspiracy," or any other word, 
had in the criminal law a technical meaning broader tlian, or différent from, 
its technical meaning in tlie civil law. 

Such separate technical meaning in the criminal law, to be effectuai hère, 
would hâve to be a meaning generally recognized, and not merely a matter 
of Personal or occasional nomenclature. If such a meaning existed in the 
criminal law, it would appear in the approved text-books,— old and new. In 
the foUowing text-books the words and phrases, "restraint of trade," and 
"conspiracy in restraint of trade," do not appear (unless in some éditions 
which the défendants' counsel hâve not seen) in the Index, nor does the title 
"Conspiracy," although it covers conspiracles dealing with trade, allude to 
"restraint of trade." No one of thèse books, it is believed, uses the phrase, 
"conspiracy in restraint of trade:" 4 Bl. Comm.; Hawk. P. 0.; Archb. Orim. 
Pr. & PI.; *Chit. Crim. Law; Rob. Crim. St.; Woolr. Crim. Law; Paley, Conv.; 
Oarr. Orim. Law; Bish. Crim. Law; Bish. Crim. Proc; Whart. Crim. Law; 
Whart. Crim. PL; Russ. Crimes; Davis, Crim. Law; Maugh. Law; Lewis, 
V. 55F.no. 5 — 40 
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Crim. Code; Washb. Crim. Law; May, Crim. Law; Lewis, TJ. S. Crim. Law; 
Upp. Crim. Law; Heard, Orim. Law; Gabb. Crim. Law; Fish. Crim. Dig.; 
Pike, Hist. Crime. 

The only instances of the use of the phrase, "conspiracy in restralnt o( trade," 
or "restraint of crade," in crlminal law books, as far as tlie défendants' counsel 
«an leam, are in the seventli édition of Iloscoe's Criminal Evidence, in Stepli. 
Dig. Crim. Law, (1877,) and Erle, Trade Un. The chapter in Roscoe on "Con- 
spiracies in Kestraint of Tnxde" was prepared by Sjr James Fitzjanies 
Stephen, as he tells us iu his "Digest of the Criminal Law," (1877, note 18, 
p. 383.) Sir James Stephen had then been engaged for more than 10 years 
iu the study of the criminal law from a scientific point of view, and chiefly 
with référence to législation. Steph. Hist. Crim. Law, (1883,) préface. What 
he wrote in Roscoe was subsequently elaborated by bim in his "History 
of the Criminal Law," ■w'ithout material change. The nomenclature, "Con- 
spiracies in Kestraint of Trade," in Roscoe, is tlierefore a personal nomen- 
clatvire of a broad ànd scientific student of criminal law, looking more to the 
future than to the présent or the past, and ol such public and scholarly position 
as to be entitled, if he so desired, to make a slight change of nomenclature. 
The propriety, however, of his change of nomenclature, if there was such, 
does Ilot make his phrase a technlcal nomenclature of the common law. 

In. his "Digest of the Criminal Law," (1877,) ail that he says in the text 
iipon this head is included in articles 390-392, and note 18. But what he there 
says begs the question how far violence is to be considered in the matter of 
"restraint of tiude." 

Erle on the Law Relating to Trade Unions is not a text book at ail. It 
does not profess to be written peculiarly for lawyers, and is perfectly at liberty 
to use popular nomenclature. Moreover, it is a book written in support of a 
theory as to freedom of trade at the common law, — a theory which, as Mr. 
Justice Stephen shows, is erroneous. 

An examination of the English Statutes relating to offenses against trade 
fails, with the exception of one preamble, to detect tlie use, iu a criminal 
■sensé, of the phrase, "in restralnt of trade." 

(1720.) 7 Geo. I. St. 1, c. 13; (1725,) 12 Geo. I. c. 34; (1749,) 22 Geo. IL c. 27; 
(1772,) 12 Geo. III. c. 71; (1777,) 17 Geo. III. c. 55; (1795,) 36 Geo. III. c. 111; 
(1800,) 39 & 40 Geo. III. c. 106, repealing 39 Geo. III. c. 81; (1824,) 5 Geo. 
IV. c. 95; (1825,) 6 Geo. IV. e. 129; (1844,) 7 & 8 Vict. c. 24. 

Preamble: "Whereas, it is expédient that such statutes, [forestalling and 
regrating.] and other statixtes made in hindrance and in restraint of trade, 
be repealed." (1859,) 22 Vict. c. 34; (1875,) 38 & 39 Vict. c. 86. Hère 
"restraint" is plainly contractual. 

TEOHNICAL MBANING OF "MONOPOLIZE." 

The Word "monopollze," and its noun, "monopoly," hâve m the law, and 
had at the time of the passage of the act, a technlcal meaning. In so far as 
they implied any exclusive privilège not resting upon a govemment franchise, 
■or upon Individual ownership of property, they lavolve the idea of contract. 
4 Bl. Comm. 159; Ray, Contract. Lim. 210-245; Greenh. Pub. Pol. 670 et seq; 
Ricks, J., In re Corning, 51 Fed. Rep. 205. 

It is not, in the légal sensé, "monopolizing," to raise upon one's own ground 
ail the corn or wheat for the subsistence of a community. Like the terms, 
"restraint of trade," and "contract in restraint of trade," "monopoly" lias, in 
the common law, a broader and favorable sensé, including just and rightful 
monopolies, such as patents or copyrights, and a narrower and obnoxious 
sensé, embracing only monopohes counter to law or public policy. "Monop- 
oly" is limited, in its broader or favorable sensé, to public franchise, private 
•ownership, or contract. In its narrower and obnoxious sensé, it is Umited to 
unlawful contractual means. It is not monopolizlng for a band of desper- 
adoes to invade an isolated community, and rob it of its winter's store. Hé 
only monopolizes, in the invldious légal sensé of the word, who vrtth wrong- 
ful intent buys up, or attempts to buy up, the whole, or substantially the whole, 
of a given commodlty in a glven locaUty, or at least contracts, or attempts to 
contract, for the control of it. Cases cited above. Section 2 of the statute, 
therefore, undertalies to punish nothing but the maldng of a particular form 
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of contract,— iisually a eontract of purchase,— and eonspiracles, and attempts 
to make, or to promote the making of, or perhaps to enforce, such contracts. 
TMs effect of thèse technical words in the statute has been repeatedly 
recognized. U. S. v. Greenhut, 50 Fed. Rep. 469; In re Corning, cited above; 
U. S. V. Greenhut, 51 Fed. Kep. 205; In re Greene, 52 Fed. Rep. 104; In re 
Terrell, (U. S. v. Greenhut,) 51 Fed. Rep. 213. 

Tlie mère fact tliat England and tlie several states hâve varied in détails, 
or upon the shades of meaning and tlie précise scope of technical expres.sions, 
does not make it improper for congross to employ them. At the times ol 
enactment of the various fédéral pénal statutes, England and the several 
States hâve diffiered somewhat upon the détails of tlie various offenses. Xone 
the less, there was a generally understood crime of "uiurder," "forgery," "rob- 
bery," "piracy," etc., settled in its outlines, and in most of its détails, to sucU 
a degree tliat the fédéral courts could hâve no difficulty in flxing by its 
définition the meaning of tliose words in the fédéral statutes. Bail v. U. S., 
cited above; Moore v. U. S., 91 U. S. 270. 

CONTRACTUAL, CHARAOÏER OF THE STAÏUTE SHOWN BY 

SECTION 6. 

Section 6 of the statute in question provides: "Any property owned imder 
any contract, or by any combination, or pursuant to any conspiracy, (and being 
tlie subject thereof,) mcntioned in section 1 of tbis act, and being in the course 
of transportation trom one state to anotlior, or to a forcign coimtiy, shall 
be forfoited to the United States, and may be seized and condemned by liko 
proceedings as those provided by law for the forfoiture, seizuro, and condemna- 
tion of property imported into the United States contrao' to law." Tbe 
phrase, "property owned * * * pursuant to any conspiracy," does not 
refer to property of tbe character of burglars' tools or counterfeitors' dles; 
tbat is, mère vulgar implements of crime. It means commercial property. 
By the procédure referred to in the section, it is not property to be destroyed, 
lUœ gaming implements, but property to be sold. Nor is it ijroperty merely 
in tlie possession of conspirators; that is, property whicli they may hâve 
got by intimidation or l'obbery or assault. It is property '"owned" pursuant to 
a conspiracy; that is, title has vested pursuant to a conspiracy. The con- 
spiracy bi the statute, therefore, is conspiracy aiming to oporate by the making 
or tbe furtherance of limiting contracts, or contracts of aggregation, or 
monopoUziag contracts. 

NARROWER MEANING OF "RESTRAINT OF TRADE" AND "MONOP- 
OLIZE," THE MEANING OF THE STATUTE. 

It has been remarked above that tlie phrases, "restraînt of trade" and 
"monopolize," hâve each two significations in the common law,— a broader, 
including légal and illégal rtïstraint and monopoly, and a narrow and invidious 
and highly elaborated meanmg, including only certain forms of restraint and 
monopoly obnoxious to public policy. Such broader and narrower uses of a 
term in the law is very common. According to the case the court will apply 
the one or the other. 

It is really immaterial to the défendants in this case to consider whether the 
broader or the narrower sensé of tluse terms in the law is to be taken; 
wbether the statute contemplâtes ail restraints and ail monopolies,— lawful 
or unlawful at the common law,— or cnly such restraint or monopoly as was 
unlawful at the common law,— since in either sensé of the term the restraint or 
monopoly was contractual, and there is nothing of the sort in the indictment, 
and since the adoption of the broader meaning would justify, as wUl shortly 
be shown, the widespread popular suspicion of unconstitutionality of the act. 
The défendants could ask nothing better. They propose, however, to présent 
their view of the statute. Their view is that the terms "restraint" and 
"monopolize" are used in the statute in their narrower and obnoxious meaning, 
and that the sole opération of the act, therefore, is to import into the fédéral 
jurisprudence, civil and criminal, the technical condemnatory principles of the 
common law (civil and criminal, respectively) in respect of restraint of trade 
and monopoly, in the narrower and invidious sensé of those words, and pos- 
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sibly to extend those prlnciples slightly beyond tlie realm of "trade" Int» tlie 
outlylng zones of "commerce," or, in other words, that the statute opérâtes 
precisely like most other fédéral lllegallzlng or pénal statutes, merely to bring 
wlthin the fédéral jm-isdictlon, to the extent of tlie fédéral constitution, prln- 
ciples of illegality and crlminality already m fuU opération In the states and 
in the state courts. 

THE FOREGOING THE ONLY PRACTICAL CONSTRUCTION. 

Tlie statute, read litenilly, punishes ail combinatioiis, ail contracts, in re- 
straint of Interstate or international commerce, without exception; ail con- 
spiracles in restraiiit of sucli commerce; ail nionopolizing, ail atteiiipts at 
monopolizing; ail combinations and ail conspiracies to monopolize any part of 
sueh commerce. Its laiigaage is sweeping and uiiqualifled. But at the date 
of the passage of the act there existed, under coiistitutional protection, vested 
rights of property and of porsonal liberty, dépendent for tlielr existence upon 
a complète Interstate nionopoly aud restraint. There were vested patent and 
copyright rights, iiot only the rights of pateiitcH's and copyriglit holders, but, 
as necessarily incident thereto, coiintless derivative rights of absolute monop- 
oly and restraint. (Jayler v. Wilder, 10 How. 477, 494; Machine Co. v. Morse, 
tOo Mass. 73; Grav, j.. Central Trausp. Co. v. l^uUman's Palace Car Co., 130 
V. S. 24, .',.!, 11 Slip. et. Rep. 478. 

Existing rights of thia cliaiucter, both principal and derivative, although 
boni of ferlerai statute, are noue the lésa rights which congress camioi, 
disturb. V. S. v. Bums, 12 Wall. 246; Cammeyer v. Newton, 94 U. S. 225; 
tTames v. Campbell, 104 U. S. 35G. There are also common-law coiitract rights 
■which it Is beyond the power of congress to impair. Railroad Co. v. Ricli- 
mond, 19 Wall. 589. 

An attempt to disturb such rights would be unconstitutional; and a statu.te 
ought, if possible, to be so construed as to make it constltutional. Presser v. 
State of Illinois, 110 U. S. 252, (> Sup. Ct. Rep. 580; Parsons v. Bedford, 3 Pet. 
433; Brewer v. Blouglier, 14 Pet. 178; SupeiTisors v. Brogden, 112 U. S. 261, 
5 Sup. Ct. Rep. 125; U. S. v. Central Pac. R. Co., 118 V. S. 235, C Sup. Ct. 
Rep. 1038. 

Congress could not, tlierefore, hâve intended to use the words of the statut© 
in their broad, literal sensé. 

But a further exclusion must be made. Eveii in matters not protected by 
the constitution, as lights of property or liberty, there are nevertbeless maiiy 
fornis of restraint of trade, and iiiaiiy forms of monopoly, which the law 
recognizes. Under this head come mauy légal and partial restraints, which, 
by reason of their légal and iiartial charaeter, are vlewed as not in conflict 
with the policy of the law, and tlierefore were, at the time of the passage of 
the act, légal. For example, traders may lawfnlly allot themselves exclusive 
territoi-y, (Wlckens v. Evans, 4 Car. & P. 359,) or otherwise agrée to "equalize" 
business, (CoUins v. Locke, L. R. 4 App. Cas. 074,) or to restrain an unreasou- 
able and ruinous compétition, (Mogul Steamsliip Co. v. McGregor, Gow & Co., 
L. R. [1892] App. Caa. 25.) 

The test, alwaya, la whether a glven restraint is reasonable or not. Assum- 
ing that congress liad power to change tliis, and to make ail sucli restraints 
and monopolies, in so far as tliey were not coustitutionally protected rights 
of property, Illégal and pénal, it is perfectly plain that congress meaut no such 
thing. If congress had power to make it illégal and pénal for a small trader 
engaged in local Interstate commerce to sell ont his llttle business, and to Imid 
himself not to renew it within 20 miles, congress certainly did not inteud to 
do anythhig of the sort. Nor did congress iiitend to interfère at ail witli 
most of those restraints and monopolies which in the statutes hâve alwavs 
been regarded as riglit and légal, such, for example, as an agreement 
of the publisher of an édition de luxe to limit the number of copies; or 
of an author not to publlsh a rival text-book; or of a partner, to give 
his exclusive attention to flrm business; or of the owner of a trade 
secret, looking to the préservation of his secret. Thèse and many otiier similar 
agreements would be prohibited by this statute if the broad construction were 
given to the terni, "restraint of trade or commerce." It is patent that con- 
gress meant nothing of the sort 
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It Is plain, then, that congress did uot Intend to cover ail restraints and 
nionopolies of Interstate trado. Certain restraints and monopolies must be 
eliminated as being vested rights; and others, as plainly outsido the intention 
of congress. But liow is the line of élimination to be drawnV Xot arbitrarily, 
by tlie courts, but by raies of law, if at ail. ïhe only rules of law tliat can 
be inroked are the foregoiug rules of interprétation, limiting the statut(> (a) to 
contractual restraint and monopoly; and, (b) furtlier, to sucli contractual 
restraint and monopoly as were already illégal or criminal at the common 
law. 

THIS CONSTRUCTION ADOPTED IN THE LEGISLATION OF MANY 

STATES. 

The act in question is the resuit of a popular agit;ition against the develop- 
ment of the modem "trast,"— an agitation which, since 1S8S, lias led to the 
passage of similar statutes in many states. It is proper to refer to thèse 
statutes, as throwing light upou the probable intent of congress in the passage 
of this act. Platt v. Kallroad Co., 99 U. S. 48. An examination of thèse 
statutes shows that they are in the main declanitory of the common law. As 
we hâve seen, at common law, contracts to limit compétition, miduly raise 
priées, or reduee production, were illégal. Thèse statutes, in terms, slmply 
extend this priiiciple to combinations or conspiracies to make such contracts, 
the object being to get aroiiud the practical difilculty of proving an actual 
binding contract to do thèse acts. In view of the secrecy surrounding "trusts," 
this difficulty had become a gr<nit obstacle in the way of justice. Thèse acts 
siraply make illégal any combination organized for the pnrposo of making 
such contracts, whether the contracts are comideted or not. But in almost 
ail it is expressly stated or implied that it is combinations proceeding by way 
of contract, not condrinations using fraud or violence, that are witliiu the 
contemplation of thèse statutes. The conspiracies to commit frauds or 
crimes were punislial)le bv the common law of such states. The statutes 
referred to are: Lnws Ala. 1890-1891. c. 202; Laws 111. 1891, p. 200; Laws 
lowa, 1890, c. 28; Laws Kan. 1889, c. 2.57; Laws La. 1890, No. 80; Laws Me. 

1889, c. 266; Laws Mieh. 1889, c. 22.5; Law.s Minn. 1891. c. 10; Laws Miss. 

1890, c. 36; Laws Neb. 1889, c. 69; Laws N. Y. 1892, c. 688, § 7; Ltiws N. C. 
1889, e. ,'?74; I,aws S. D. 1890, c. 154; Laws Tenu. 1891, c. 218; Laws Tex. 
1889, e. 117. 

The act of .Tuly 2, 1890, intends, in its concise wording, to accomplish wh.at 
the aliove statutes set forth at length, i. e. not to extend the range of contracts 
already illégal at common law, as in restraint of trade, but to punish com- 
binations aimiug to restrain interstate trade by similar contracts. 

EXCEPT ON DEFENDANTS' CONSTRUCTION, RANGE OF STATUTE 
ALMOST UNLIMITED. 

It is a gênerai rule of criminal law that one who is engaged in an undertak- 
ing unlawful in itself is criminally liable, not only for direct results of his 
action, but for results naturally flowing thorefrom, indirect and uncon- 
templated. If A. joins B. In robberj', and B. uses such violence as to cause 
death, A. and B. are both liable for murder. 

It is another gênerai rule of criminal law that, where persons are gullty 
of a given offense, they are also guilty of a criminal conspiracy to commit 
that offense, and that the conspiracy is not merged in the completed offense. 

It foUows from thèse two principles that. If two or more persons join in the 
commission of an act of an intrinsically unlawful character, they are crim- 
inally liable — First, for the act which they uit,md, and which they commit; 
second, for a conspiracy to commit that act; tliird, for Indirect results; and, 
fourth, for a conspiracy to commit natural, although unintended, results. It 
foUows that if two or more persons commit an act of murder, robbery, for- 
gery, shop-breaking, store-buming, champerty, or maintenance, which in fact 
lias a natural, although unintended, resuit of interférence with interstate 
commerce, they are liable criminally for a conspiracy to interfère with inter- 
state commerce, if the statute broadly covers conspiracy merely to interfère 
with it. 
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In most serions oflfenses, more persons than one are involved, and a large 
proportion of tlie serions crime, more or less directly, and often quite closely, 
affiects Interstate commoi-ce. If, tlierefore, "restnilnt" of interstate trade 
and commerce in thls statute means broadly interférence with it, It follows 
that thls statute opérâtes to bring wlthin tlie fédéral jm-isdiction, la the guise 
of "conspiracy," a very large proportion of ail tiie serious crime within the 
States. 

Furthermore, where congrcss talies .iuiisdlctlon of a glven range of crimes, 
its jurlsdlction is exclusive of that of the states. Where it takes jurisdiction, 
not strlctly of the crimes, but of a fédéral aspect of the crimes, then acts may 
be punished twice,— once, as a breach of state law; again, as a breach of 
fédéral law. It follows, therefore, from tlie government's tlieory of thls 
statute, either that tliis statute has divested the states of jurisdiction of con- 
spiracy in a great fleld of the criminal law, relating to murders, etc., or else 
that ordinary ofCinders are now liable to be punished twice, — once in the state 
courts, for the completed act, or for conspiracy to commit it; a second time, 
under thls statute, in the fédéral courts, for conspiracy to commit It. 

Thèse singular results of the government's theoiy of the statute sufflclently 
condemn that theory. For a similar course of reasoning by the suprême court 
upon a question of constitutionality, see U. S. v. Harris, 106 U. S. 629, 642, 
at page 643, 1 Sup. Ct. Rep. 601, at pages 612, 613. 

QUESTION OF CONSTITUTION AUTY. 
The Défendants' Foregoins Construction Essentiai. to Constitotion- 

ALITY, PROM SeVERAL POINTS OF ViEW. 

If a fédéral statute undortakes to include. In one mdiscrimmate condem- 
nation, classes of acts whicli congress can eonstituCionally punish, and 
classes of acts wliiclx congress cannot constitutlonally punish, It is uncou- 
stltutiofial and void as to both classes of acts. U. S. v. Keese, 92 U. S. 214; 
U. S. V. Harris, 100 U. S. 620, 642, 1 Sup. Ct. Rep. 601; Baldwin v. Franks, 
120 U. S. 678, 7 Sup. Ct. Rep. 656, 763; Trade-Marli Cases, 100 U. S. 82; 
Virginia Coupon Cases, 114 U. S. 270, at page 304, 5 Sup. Ct. Rep. 921, 922; 
Ijeloup V. Port of Mobile, 127 U. S. 647, 8 Sup. Ct. Rep. 1380. "It would 
certainly be dangerous," say the suprême court, by Waite, C. J., in U. S. v. 
Reese, 92 U. S. 214, at page 221, "if the législature could set a net large enough 
to catch ail possible otCenders, and leave it to the courts to step inside, and 
say who could be rightfully detained, and who should be set at large." 

In other words, when congress enters a given fleld of législation, over which 
It has partial power, it must specify In Its législation what part of the fleld 
it proposes to occupy, and the part so speclfted must be whoUy wlthtn Ita 
constitutional reach. 

It goes without saying that a statute cannot be saved from the opération 
of thls rule by construction, merely by reading into it the words, "thls 
statute to operate so far only as It can constitutlonally operate." Such a con- 
struction would nuUify the rule. 

It is true that there may be a fédéral statute, in part constitutional, In^ 
part unconstltutional, of which the constitutional part may stand, wliile the 
imconstltutional part falls. It is necessary, however, to the opération of Ihis 
rule, that the constitutional and the unconstltutional parts be capable of verbal 
séparation, so that each may be read by itself. Baldwin v. Franks, 120 U. S. 
678. at page 686, 7 Sup. Ct. Rep. 656, 763; U. S. v. Reese, 92 U. S. 214, at 
page 221. 

At the date of the passage of thls act, there existed numerous vested rights, 
of lawful restraint and monopoly, constitutlonally proteeted,— among them, 
patent, copyright, and other monopoly rights, and thelr derlvatlve rights of 
lawful restraint, particularly referred to above,— ail requlring for thelr ex- 
istence an Interstate opération. The letter of the statute covers ail thèse 
rights. If, when properly construed by the rules of statutory Interprétation, 
it still covers them, it is unconstltutional and void. It caimot be construed 
down. as we hâve seen, by the easy devlce of reading into It the words, 
"thls act to operate only so far as it is constitutional." Some other narrowing 
rule of construction must be Invoked to save it. But the only rules wlilch can. 



UNITED STATES V. PATTEKSON; 631 

be Invoked are the raies suggested above. The only way, therefore, to make 
this statute constitutional, is to read its words and phrases as Includlng, in 
their civil aspect, only acts already unlawful in the states, and, In their 
<'riminal aspect, only acts already criminal in the states. 

The défendants' counsel hâve no call to argue that the statute is constitu- 
tional. But it is familiar law that, when a statute lacks literal sufflciency 
merely by being terse and elliptlcal in expression, the courts may read words 
into it to narrow or enlarge it. U. S. v. Kirby, 7 Wall. 482; U. S. v. Carll, 
105 U. S. 611, clted above. And a statute ouglit, of course, if possible, to be 
so construed as to make it constitutional. Presser v. State of Illinois, IIG 
V. S. 252, (i Sup. et. Rep. 580; Farsons v. Bedford, 3 Pet 433; U. S. v. 
Coombs, 12 Pet. 72; Brewer v. Blougher, 14 Pet. 178; Supervisors v. Brogden, 
112 U. S. 2(!1, 5 Sup. et. Rep. 125; U. S. v. Central Pac. R. Co., 118 U. S. 
235, 6 Sup. et. Rep. 1038. 

The défendants' foregoing construction is essentlal to constitutionality from 
another standpoint. 

Throwing out of considération, for the moment, those lawful monopolies 
and restraints whicli are vested, and constitutionally protected, there are, we 
hâve seen, numberless lawful restraints of trade, necessarily involving Inter- 
state trade and commerce, ail of whlch it is absurd to suppose that congress 
intended to eut off. To interprot the statute as cutting them ofC would be 
to make a new statute. If, among those restraints, not ail of which congress 
intended to eut off, the statute provides no Une between those which it does 
and those which it does not inean to eut off, the statute is unconstitutional for 
vagueness in undertaking to delegate its législative powers to the courts. U. 
S. V. Cruikshank, citPd above. 

From still another point of viow the statute, except upon the défendants' 
l'ovegoiug construction of it, is unconstitutional. 

eongress cannot pimlsh ail acts of interférence with interstate commerce, 
however remote. It is only acts havlng a proximate relation to a head of con- 
stitutional power that congress can take cognizance of. But, as lias been 
stated, the line botween fédéral and state power is in almost every direction 
an arbitrarj' line. The question of proximity or remoteness to the fédéral 
right is a matter of degree. This is peculiarly true in interstate commerce. 
The line between the fédéral and the state jurisdiction Is an arbitrary and fluc- 
tuating Une, and the higluMt courts are constantly divided upon it. Tlie line 
lixed by the breaking of an osiginal package, although a practical line, is a 
purely arbitrary line. The constitutional power of congressional législation 
in interstate commerce begins with a vanishing Une which ends In state com- 
merce. At somc point upon that Une, in each class of transactions, must be 
fixed an arbitrary point between interstate and state commerce. Technical 
"restraint of trade" and "monopoly," in the tmfavorable sensés of those words, 
would be within the interstate power of congress; but not ail interférence 
with interstate trade or commerce would be within the constitutional power 
of congress, because it would be at the state end of the vanishing Une. If the 
statute, when properly construed, Itself provides no way of fixing the fleld 
within whlch it proposes to act, but imdertakes to cover ail interférence 
with interstate commerce, then it covers such interférence as is too remote 
for fédéral action, as well as that which is proximate. It embraces, therefore, 
with matters which congress can constitutionally deal with, matters which it 
cannot constitutionally deal with, and tlierefore foUows under the constitu- 
tional piinciple now being discussed. The statute can be interpreted out of 
vagueness, and too great generiûlty of reach, into constitutionality, only by 
restricting it to technical, contractual restraint of trade, and technical monop- 
oly, in the unfavorable sensés of those words. 

it Is further cssential to the constitutionality of the statute that there bo 
read into it the requirement of a spécifie intent to invade interstate commerce, 
as such, and knowledge of its character as interstate commerce, in so far as 
such knowledge is essential to this conscious Intent. 

It has been stated above that, by the ordlnary mies of the criminal law, 
persons are crimlnaUy llable, not only for direct, but for Indirect, and even 
imcontemplated, natural resuits of their action, and also for conspiracy to com- 
mit such indirect and uncontemplated resuits. A mère provision in a statute, 
or allégation in an indictment, therefore, of a conspiracy to do a certain thing, 
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does not necessarlly require or Imply actual knowledge, or a conscious, spécifie 
Intent to do that partlcular thiag. If two men, engaged in a plan of robbery, 
commit murder, -vvithout intendlng to commit it, and murder is a natural, 
although vmcontemplated, result of tbelr plan of robberj) tliey are guUty, 
witliln the meanlng of the law, of a consplracy to commit murder. Tliis stat- 
ute, thorefore, takeu liferally, covers ail cases wliere persons (at least 
when engaged in an act malum In se) reach, without knowing It, and wlthout 
eontemplating it, a resuit which amounts to restraint or monopoly of Inter- 
state trade or commerce, in wbatever sensé "restraint" and "monopoly" be 
taken. But most acts of serious wrongdolng are committed by two or more 
participants, and a large proportion of the serious crime more or less closely 
afCects Interstate commerce. It foUows, therefore, that unless tliere be read 
into the statute a requirement of a speeitic intent of discrimination or attack 
upon fédéral rights, as such, every Instance of robbery, burglary, murder, 
theft, shop-burnlng, store-breaklng, champerty, or otlier act malum in se, lu 
which there are two or more participants, which lias tlie resuit, although im- 
contemplated, of restraining or monopolizing Interstate commerce, is brought, 
by the act within the fédéral jurisdlctlon, under the guise of consplracy, since 
every such joint act luiplles a conspii-acy to commit it, and the conspiracy is 
not merged in the completed act. Wlthout tlie requirement of Intent and 
knowledge, therefore, a large proportion of the serious crime of the countiT 
may be punlshed imder this statute, and possibly is brought by it within tlie 
exclusive jurisdiction of the fédéral courts. Such a range of the statute would 
be enormously extended by the govenmient's theoiy of the loose meaning of 
tlie phrase, "restr.'iint of trade," and "monopoly." Under that meaning, and 
under the principles stated above, no limlts could be set to the extension of 
fédéral crlmlniU Jurispradence eft'eeted by this act. 

This reasoniog forces us to the conclusion, eithi>r that tlie statute is uiicon- 
stitïitional, or that a requirement of knowledge and spécifie intent to invade 
fédéral rights must be read lato it. U. S. v. Harris, 10(i U. S. (529, 1 Sup. Ct. 
Rep. 601; U. S. y. Fox, !)i U. S. 31.5; U. S. v. AVaddell, 112 U. S. 76, 5 Sup. 
et. Rep. 35; Logan v. U. S., 144 U. S. 263, 12 Sup. Ct. Rep. 617. 

In order to save the act in question, we must tlien read "coiispiracies lu 
restraint of trade," etc., as if written, "conspiraeies to restraln trade," etc., 
making an essential élément of the ciime an Intention on the part of the crim- 
inal to restraln Interstate commerce. It is évident tliat such was tlie Intention 
of congress. Section 2 of the act reads, "conspiracy to monopollze," showliig 
that an intention to monopolize Is an élément of tlie crime. It is not proliable 
that congress intended to give a 'wider scope to section 1. The natural ex- 
pression would be "conspiracy to restraln." The fact tiiat congress has de- 
parted froni tliis natural form of words, and has used tlie term, "conspiraoy in 
restraùit of trade," etc., is accounted for by the reasoulng of the flrst part of 
tliis brief, namely, that the woi-ds, "in restraint of trade," were usod be- 
cause of their well-known technical meanmg. 

ASIDE FROM QUESTION OF CONSTITJTIONALITY, KNOWLEDGE 

ESSENTIAL. 

A flfth limitation must be put upon the words of thé statute. In terms, 
it covers acts of llie cliaracter described, wlietlier done wlth gullty knowl- 
edge or not. There are, indeod, petty police offenses in which a iiiiowledge of 
the facts is not an essential to crimùiallty, and cccasionally a statute creating 
a serious crime has been lield to dispense with the requirement of knowl- 
edge. Cases of the latter class, however, are few and exceptional, and havo 
been made, as a rule, against a strong dissent, and against the weiglit of 
autliorlty upon simllar statutes; and Invarlably, where the requirement of 
gullty knowledge is held to be dispensed wlth by a statute, the décision is 
rested, not upon any princlple of criminal law as to dispensing wlth knowl- 
edge, but upon a mère constraction of the partlcular statute, in view of sup- 
posed requirements of public policy, and in ail cases upon the feasibllity. In 
the partlciilar matter in question, of obtaliiing ail necessary knowledge, and 
the propriety, therefore. In that partlcular fleld of action, of Imposing upon 
one about to act the respOnslblllty of Inquliing into the facts, and of actlng 
at his péril. See, In illustration of this, the décisions and the opinions In 
Com. V. Mash, 7 Metc. (Mass.) 472, as compared with Squire v. State, 46 Ind. 
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467, and Reg. v. Toison, 23 Q. B. Div. 108, 16 Cox, Ciim. Cas. 629. See, also, 
Reg. V. Bisliop, 5 Q. B. Div. 259, 14 Cox, Crim. Cas. 404, and the oniious 
séries of récent English. cases upon the subject of knowledge of âge in ab- 
duction. Reg. V. Olifier, 10 Oox, Crim. Cas. 402; Reg. v. Hibbert, L. R. 1 
Cl-. Cas. 184. 11 Cox, Crim. Cas. 246; Reg. v. MycoclJ, 12 Cox, Crim. Cas. 
28; Reg. v. Prince, L. R. 2 Cr. Cas. 154, 13 Cox, Crim. Cas. 138; Reg. v. 
l'ackor, 16 Cox, Crim. Cas. 57. 

Tlie opinions, aud tlie conflicts of opinion, in niost of tlie cases cited 
above, att'ord a striliing illustration of tlie subtleties into wbicli one is neces- 
sarily drawn in contending for an exceptional dispensa tioii from tlie gênerai 
oomniondaw requirement of at least ctmstnictive knowledge of fact. ïlio 
toregoing cases (whlcli are ail exceptional, and avowedly stiind npon liighly 
exceptional grounds) only serve to empliasize the fact of the gênerai, and 
alniost universal, requirement in tlie eriminal law of knowledge of tlie faets. 
Opinions in support of a dispensation with the requirement of lïnowledge are 
invarlably ayologetic in language. 

To the effect that the common law (unless possibly in certain forma of 
nuisance, Kex v. Medley, 6 Car. & P. 292; Reg. v. Stephens, L. R. 1 Q. B. 
702) invariably requires knowledge of the facts as an essential of guilt, and 
that lu statute ollenses, whether adoptive of common-law offenses, or créa- 
tive of new crimes, a requirement of knowledge is to be read into the stat- 
ute, if not there, see U. S. v. Carll, 105 T. S. 611; Com. v. Filbuni, 119 Jlass. 
297, (cited with approval in TJ. S. v. Carll, cited above;) Com. v. Stehbins, 
S Grav, 492; Reg. v. Twose, 14 Cox, Crim. Cas. 327; Rex v. Hall. 3 Car. & 
P. 409; Levet's Case, 1 Haie, P. C. 42; Reg. v. Langford, Car. & ÎI. 602, 
eor.. 

Tliis statute was never intended to pnuish porsons who .loin togcther, 
uiider an innocent mistake of fact, to enforce what they believe to Ije a 
rightful exclusive title in them. If the iiurclias(;r of an alleged trade secret 
believes it to be in fact a secret, and believ(!s tliat an oxecutor or trustée 
who sold it to him had a right to sell it, and, if lie attempts therennder to 
rostrain trade by a limiting contract, or to monopolizo it, lie is not witliin 
tins statute, eveii tliough mistaken in lils facts. If lie is within it, then an 
indictment wi'l lie against every patentée! who attempts to enforce his 
pat(>nt. If in fact bis patent is invalid tlirongh priority or some otlier fact 
uiiknown to him; and no i)atent(>e can attempt to enforce his riglits except 
at his péril, and at the risk of an infamous punishment in case lie turns 
ont to hâve been ignorant of some prior use, which he could not by the 
strictest diligence hâve ascertained, or hâve supposed to hâve been made. 

It is to be observed that if the knowledge required under the statute now 
in question is almost necessarily a knowledge of a conclusion of fact, or of 
nilugled law and fact, namely, a knowledge of right and title, or of a lack 
of right and title, knowledge of this character cornes as fully wltliin tho 
gênerai rule as to knowledge as does knowledge of pure aud simple fact 
In Com. V. Stebblns, Reg. v. Twose, Rex v. Hall, Ijevet's Case, ail cited im- 
mediately above, tlie matter of "fact" was a conclusion of law and fact; 
namely, a question of title. 

It is to be further observed that the knowledge required is not knowledge 
that the défendants are combining and acting in concert, but Unowhnlge of 
the facts ^^'hich make their combining or acting in concert pénal. Persons 
acting in concert, but actmg imiocently, by ri'ason of ignorance of faets, 
nec(;ssarily know tliat they are acting in concert; but that is not the knowl- 
edge wliicli the law requires. 

Knowledge, fui-tliermore, under this statute, must comprise knowledge, 
also, that flie trade or commei-ce proposed to lie restrained or mouopolized 
is of a lawful character, and lawful in the hands of the rivais who i-Aviy it 
on, or are to carry it on, aud knowledge that the commerce to be interfered 
with exists, or is to exist, 

ON GENERAL PRIXCIPLES, WRONGFTJL INTENT ESSEXTIAL. 

Ono thing more must be read into this statute; namely, Intent to flx, 
control or raise priées to the injury of the public, or in some way to injure 
or defraud tlie public. 
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In the case of tho monopoly counts, the requireinent would seem to flow 
from the very meaning of the word "monopolize," for that word, as used in 
the crimlnal law, it would seem, involves a wrongful intent, jnst as "ut- 
terlng." 

As to the requirement of an latent to injure and defraud the public, and 
by ralsing of priées, In ail trade offenses, see authorlties. 

Indeed, the requirement of a guilty intent, or, as it is technlcally 
characterized, the "mens rea," in ail serions offenses, (not of a higlily ex- 
eeptlonal character, llke Rex v. Ogden, G Car. & P. tî31; Reynolds v. TJ. S., 
98 II. S. 145; Reg. v. Downes, 13 Cox, Crim. Oas. 111,) is so nearly universal, 
whether specified in a statute publlshing the offense or not, that it is to be 
read, as a matter of course, into every statute, unless there are highly ex- 
ueptional grounds of public pollcy, in a particular offense, for dispensing 
with It. 

AN INTENDING BENBPICIARY ESSENTIAL. 

It is a further esscntlal, under the statute, that the contemplated rostraliit 
should be a restraint operating and intended to operate, by the very terms 
and opération of the restraint, to the beneflt of some specifio person or 
persons. The statute punishes, not interférence with trade, but a "restraint" 
oî trade, and "restraint of trade," ex deflnltione, implies a conscious beueii- 
ciary. So the crime of monopoly implies a person who is consciously to 
monoiJolize. He does not monopolize who exterminâtes trade, but only ho 
who contractually gathers trade into his own liands, or into the hands of 
some one in concert with him. There can be no monopolizing without an 
intentlonal monopolizee. 

SUMMARY OF THE ESSENTIALS OF THE CRIME. 

The statute, when properly construod, requires, tlicrefore, In oonspiracy 
under it: 

1. That the trade or commerce aimod at be tochnically Interstate com- 
merce, 

2. That the persons or things dealt with consciou.sly be dealt witli in tlieir 
fédéral, and not in their state, aspect. 

'à. That a contemplated restraint or monopoly be a contractual restraint 
or monopoly; that is, that tlie conspiraey must consist in con tract, or ahn 
at tlie maliing or the enforcement or tlio furtlieranco of conti'acts. 

4. That the contemplated restraint or monopoly be a restraint or monopoly, 
excessive in degree, and milawful at tho commun law. 

5. That tlie trade or commerce proposed to bo restrained or monopoUzed 
be a lawful trade or commerce. 

(>. That the détendants liavo (a) linowlcdge that they or their privies liave 
no patent or other exclusive title or riglit to tlie trade or commerce proposed 
to be restrained or raonopolized; (b) linowledge that the trade or commerce 
proposed to be restrained or monopoUzed is unlawfui, and lawful to those 
carrying it on in tlie given instance; (c) knowledge that the commerce in 
question is interstate commerce. 

7. An inteut, by unduly raising priées or otherwise, to injure and defraud 
the public by the contemplated restraint or monopoly, and an Intent to re- 
strain. interstate commerce, as such. 

S. An intending and conscious benefleiary of the contemplated restraint or 
nioii',î;>oly. 

THE INDICTilENT. 

The indictir.ent avers noue of the essentials of crime above set fortli, and' 
violâtes every one of the rules of pleading above cited. 

1. Tlie alleged contemjilat(-d restraint and monopoly was not contractual 
restraint or monopoly, but a mère rude and vulgar attacli upon trade or 
traders by force, traiid, libel, and slander. 

2. No count sets forth such means of effeeting the proposed conspiraey as, 
if carried ont, would be, in any reading of the statute, a restraint or mo- 
nopoly of interstate trade or commerce. Some of the counts set forth no 
m^ans at ail, or set forth means so vnguely and generally as to be patently 
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ibad ta this respect. Those counts whlch undertake to set forth means en- 
tirely fail to bring tlie persons, matters, and thlugs alleged to hâve been 
proposed to be dealt with withiu the définition of "Interstate commerce," 
or its subjects or instruments, or witliin the fédéral or Interstate aspect of 
those persons, matters, or things, as distinguished from their state aspect 
It do<='s not follow, because one is engaged in Interstate commerce, that 
every attack upon hïm, or upon any part of hls business, is an attack upon 
intei-state commerce. The attack may be upon him in his aspect as a sub- 
ject of the state, and upon his matters or things only in so far as they are 
matters of mère state con meroe. The indictment assumes that a person eu- 
gaged in interstate commerce is exclusively engaged in it, and bas no otlier 
aspect than that of a person engaged in interstate commerce, and that an 
interférence ■with him, or with any part of his matters or things, is an in- 
terférence wlth interstate commerce. Assuming it to be true that in- 
terférences with a person, or wlth matters or tliings, concemod in local com- 
merce, may, by their necessary connection wlth certain interstate commerce, 
be proxlmate attacks upon interstate commerce, the connection must be es- 
tablished by spécifie allégations of the indictment. It is not to be inferred. 
The indictment in this respect is entirely based upon a fallacy upon whlch 
the statutes and indictments were based in U. S. v. Oi-ulkshank, U. S. v. 
Harris, and V. S. v. B'ox; namely, the fallacy that the haying a fédéral aspect 
brings a person and his matters and things within fédéral protection in ail 
their aspects. 

3. It does not appear by any count of the indictment but that the défend- 
ants had, or were acting under some one who had, an exclusive right to 
ail trade and commerce, or ail interstate trade and commerce, aniong tlic 
States, at least as against the alleged rivais. The défendants may hâve had 
a patent covering the cash registers, if any, in which the corporations naïued 
as proposed to be attached dealt, If they did deal, or the défendants, or 
some one prlvy wlth thom, may hâve '.lad exclusive patent license l'or inter- 
state trade in such r(!gisters from the varions corporations, or from a pat- 
entée under wliom ail clalnied tltle, or the défendants, or some one privy 
with them, may hâve bou^ht ont a good will or a trade secret from the.se 
eorperatioiis, or from some one under whom ail parties claimed, covering 
the cash registers, if any, dealt in by said corporations. An indictment in 
the samo terms as this inflictmont would lie to-day against every patentée 
iu the country, and Jiis agents; and against Bmerson's publlsher and 
legatees; against every one who has bought ont a local good will; against 
eveiy owner of a tra do-mark; in fact, against eveiybody who owns anything 
which is tUo subject of interstate commerce. 

4. It is not averred that the commerce, if any, belng carricd on, or pro- 
posed to be carried ou, by said corporations, otlier than the National Com- 
pany, was a lawful commerce. It may hâve been in violation of a limited 
and lawful contract made by them, of restraint. or of division of territory. 

5. The Interstate commerce (an essentlal of this crime, and a jurisdictional 
*ssential) is alleged only as a conclusion of law. It leaves it for the prose- 
ciitor, and not for the court, to décide whether what the prosecutor con- 
;siders interstate commerce is "Interstate commerce," and of the statute's 
character, or not. But that "is a question of law, to be decided by the 
court, not the prosecutor." Waite, C. J., U. S. v. Cruikshank, cited above. 

6. It is in no comit alleged, even as a conclusion of law, that the "trade 
and commerce * * * between and among the several states" alleged to 
hâve been aimed at (granting that it \i-as such) was within that limited cla.ss 
of commerce among the several states which alone the statute covers. As 
lias been suggested above, the phrase, "commerce among the several states," 
as au expression of language, accurately inchides a great deal of commerce 
whlch is not within tlie meaning of the phrase, as used in the ccnstitution, 
and is even less witliin the still more restiicted meaning of the phrase in the 
statute. The indictment, therefore, runs counter. In this respect, to the 
rule of pleading that where a statute covers, in terms, a whole class of 
things, but really Intends only a subdivision of the class, the indictment 
must bring the things which it allèges within the subdivision. The only way 
to allège Interstate commerce la an indictment Is the way attempted in the 
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first four counts of an indictment previously found In tMs district against 
thèse défendants, (No. 1,209,) viz. by desciibing in détail tlie opérations 
supposed to constitute Interstate commerce, lu tliat former indictment tlie 
pleader was in tliis partlculai- on tho right tracli, although his pleaded lacts 
were insutticient to malie eut interstate commerce. 

It is not opeii to tlie govemment to contend that the court can judiciaUy 
know that tliere was, or was proposed to be, a commerce "among tlie sevei'al 
States," of the statutory character, in "casli registers." There are articles 
in wliich the court may, perhaps, be said to know, as matter of law, that 
there is at ail times such commerce. With "cash registers" it is différent. 
It is very doubtful if the court can be said to know what a "cash register" 
is. Jt is certainly ditticult to sue how the court can know in what sensé 
the tenu is used in this indictment. L'util lately the only meaning which tha 
phrase would suggest is that of an account book for cash entries. Now, in 
so far as tlie indictment may bo deemed to refer to books of cash entrj-, the 
court cannot know that there was at the time in question interstate com- 
merce, or expected or proposed Interstate commerce. Blank cash books may 
be ail nianufactured and sold within the légal limits of state commerce, 
The absence of a spécifie allégation of interstate commerce, therefore, in 
tliis meaning of the term "cash register," would be fatal. If the court shouUl 
tîilce the expression "cash register" in the indictment in a broader sensé, as 
lucluding both account books and also mechanlcal contrivances, theti the in- 
dictment, as will be more particularly contended below, under an appro- 
priate head of this brief , would fall, for indefiniteness; for the défendants 
ought certainly to be apprised whether it Is a commerce in niachincu-y, or 
a commerce In blank books, that they are charged witli attacklng. If the 
court shoiild flnd, upon the face of the indictmont, that the "cash registers" 
referred to in the indictment are the meohaiiical devices recently introdnced 
into the market, the court wlU surely apply, as judicial knowledge, not a 
fraction, but the whole, of Its aotual knowledge, and will JudiciaUy know 
that thèse new meclianical devices profess to exist mider lettei-s patent; 
that the différent manufacturers claim under patent rlghts; and that the 
questions of free or restrlcted commerce, and of monopoly or no mouopoly. 
are mère questions of patent controversy,— a field of controversy iiever cop- 
templated by the act of 1890. 

If an indictment were to allège, on the part of the Bell Téléphone Coiu- 
paiiy and its offlcers and agents, a conspiracy to restrain the trade and com- 
merce of ail other persons, and to monopolize to themselves and tlieir Com- 
pany the trade and commerce in "Bell téléphones," would not the court, if 
it applied to the indictment judicial knoAvledge that there are such télé- 
phones, and that there is commerce of the statutory character in them, also 
apply judicial knowledge of the fact of a lawful monopoly, and an exclusive 
right to commerce in them, or at least a bona flde claim thereto, not to be 
tried under a pénal statute? 

Thèse counts présent also the dcfect (which exists in the other counts) of 
failing to allège that the commerce was proposed to be continued. It is 
future transactions which a conspiracy contemplâtes, and tliere is no alléga- 
tion that the commerce of thèse counts was proposed to be continued from 
and after the tlme of the alleged conspiracy. It is fatal to a conspiracy 
Indictment that the object of the conspiracy may hâve been a mytli. 

7. No count of the indictment has any averment of knowledge or intent. 
If the olfense necessarlly in volve knowledge and intent, they must be al- 
leged. An indictment, for example, for conspiracy to commit burglary, must 
aver a conspiracy, not merely to break and enter a dwelllng house in the 
nlglittime, but a conspiracy to In'eak and enter with Intent to steal. 

8. No count allèges a proposed contractual beneflciary of the contemplated 
restreint or monopoly. It does not appear that the défendants were in the 
business, or had any control of the business, or that the National Cash Reg- 
ister Company was a party to the conspiracy, or knew of it, or would con- 
sent to protit by it. It is not made a defendiint, although the statute con- 
templâtes corporations. It stands, upon the restraint counts, (counts 1 and 
2,) as a mère unconscious, passive, proposed beneflciary, withont whose ac- 
ceptance and co-operation and indoreement thore can be no restraint. It 
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is not alleged tliat the défendants conspinnl merely to extlnguish the trade 
of the otlier corporations. It appears tliat they eombined, If at ail, merely 
to subordinate their trade to that of the National Company; but, in the ab- 
sence of averments bringing in the National Company as a williug bénéficiais, 
this restraint would be impossible. The av(!rments of tlie restraiut coimts are 
tlierefore, in this respect, imperfect, absurd, and impossible. 

The ci'ime of monopoly implies a conscious monopolizing. A conspiracy of 
several men, witliout any knowledge, to drive ail the trade in town into my 
sliop, ont of love for me, or ont of hatred of my rivais, but without my 
knowledge, and without benefit to the couspirators, is an unlawful couspiracy, 
vinder state laws, against the riglit of my neighbor to llve a peaceful lite, but 
it is not a conspiracy to monopolize. It is not averred hère that the défend- 
ants were in a position to or expected or intended to monopolize into their 
own Personal pockets. Tliere is a falnt hint that the intended monopolizer 
was the National Company, but only a hint. 

Acceptance of a benefit may indeed sometimes be presumed by law; but a 
corporation, any more than an indlvidual, will not be presumed to hâve ae- 
cepted Itself into a criminal combinatlon. 

It is a universal rule, as to those crimes which conslst in contract, or com- 
binatlon, or meeting of minds, that there must be, not a mère fictitious ap- 
pearance of a meeting of minds, but an actual contract, or other meeting of 
minds, as in civil transactions. 

Where the statute speaks of monopolizing "a part of the trade," it must 
mean the wliole of a spécifie part; for while the word "monopolize" is not to 
be taken in a mathematically exact sensé, requiring that a monopolist of 
tlour sliould hâve, or intend to hâve, ovei-y toaspoonful of flour In the United 
States, it does mean a substantlal control of a great part of any one given ar- 
ticle, or enough to enable Mm to dictate to the market. Tlie monopoly alleged 
in counts 5 to 11 and 15 to 18 is merely a monopoly of the business of five cor- 
porations named. It does not appear how much business they did, or what 
Ijroportion it bore to the whole business of the country in cash registers. It is 
consistent witli the indietment that it was extremely trifliug, and tliat to se- 
cnre the whole of it would not constilute the offense of monopolizing. Men 
catinot be indicted for combining to monopolize wlieat by a mère averm(>iit that 
they eombined to monopolize certain wheat when owned by A. B. Nothing es- 
seutial is to be assumed, lu a. erinnnal cnœ. The numes of tlie rival com- 
l>ames souud well, but the court does not know that they did any appréciable 
amount of business. The défendants, for ail that appears in the indietment, 
are Jlrs. Partingtons attemptlng to sweep liaek tlie Atlantic oc-(>an. It should 
lia\ been showii tliat tlie monopolizing the business of the alleged rival com- 
panies would havo aniounted to a monopolizing of tlie business in cash registers. 
Jloreover, upon the languago of thèse counts, a monopoly may well hâve been 
Impossible. There is no averment that the National Cash Ilegister Coini):iny 
was to be interfered with, and, for ail that appears, it was not luiown to the 
transaction. It may well hâve been entirely vain for the défendants, if they 
left the National Company free, to attempt to monopolize the cash reglster 
business, even il they monopolized tlie business of the other coiiipauies. Per- 
haps it liad 99 per cent, of the whole business. If so, without its co-operation, 
monopoly would be impossible. 

9. This is a patent suit. Congress never intimded, under this statute. to 
try patent controv(>rsies to a jury, in a criminal court. An indietment might 
undoubtedl.Y be so drawn as propei-ly to bring into n eri'iiiiial e;is(> a ])Iain and 
simple is.sue,to the eft'ect that the défendants clnimed under a ji.itent.lmt hadno 
pretense, color, or show of a -patent, and held no lettera piit(>iii. and no license 
under any letters patent. But hère some of the counts aver that tli(> defpud- 
anls .l'ustify under letters patent. There is no .-iverment that the patent elaim 
is not valid, and Ihe question raised by thèse counts inust thereforc» résolve 
itself into a question of validlty, or ihe construction, or both, of the letters 
patent. Thèse counts, tlM>refore, seoin caleulated to launeh the court invo 
a controversy before a jury over a complicated tissue of patent questions, 
whlch might occnpy a long time ni trial. This was nev(!r intended. ^\'heu 
patents appear in an Indietment, as an iuvalld prêteuse or justification, it 
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«hotUd be alleged that the clalm set up under them Is a mère sham clalm, 
and only colorable, 

10. The Indictment Is bad for vagueness and uncertalnty, In no eotmt dpes 
It approximate to the partlciilarity and certalnty requlred by the courts of 
the United States, and emphaslzed particularly In U. S. v. Simmonds, 96 U. S. 
360; U. S. V. Cruikshank, cited above. 

In some of the counts the défendants are slmply charged wlth consplring 
to rostrain or to iDonopoIize certain ccramerce. Among what states it was, by 
whom carried on, or proposed to be carrled on, or where or how to be re- 
stralned or monopollzed, thèse counts do not disclose. The other counts speelfy 
the trade or commerce as belng carrled on by four corporations named, but 
"where, and among what states, thèse counts do not disclose. Nor does the char- 
«cter of the "cash registers" appear, Were they machines, or tally boards, or 
tooks? Tested by the requlrçment that the defendivnts must be sutïïciently ap- 
prised of the détails of the charge agalnst them to enable them to prépare for 
trial, ail the contents are bad. In U. S. v. Simmonds, cited above, one was 
cliarged havhig "caused and procured" a stUl to be used. It was held that he 
was entitled, under the requirements of crimlnal pleading, to know whom he 
was charged wlth havlug caused or procured to use the still. 

10. It Is not averred in any count to what extent trade was carried on. Can 
the court assume. In a crimlnal case, an appréciable amount of commerce of 
the statu tory character? 

PUTNAM, Circuit Jndge. I do not think there îs any constitu- 
tional question in this case upon any yiew of this statu te, or upon 
the face of the indictment. The right of free commerce granted by 
the constitution (Crandall v. Nevada, 6 Wall. 35, and the Case of 
State Freight Tax, 15 Wall. 232) permits broad législation ; and in 
no sensé is this statute as broad as the Ilevised Statutes (section 
5508) on the principle of construction applied to the latter in U. S. 
V. Waddell, 112 U. S. 7G, 5 Sup. Ct. Eep. 35. See Logan v. U. S., 144 
U. S. 263, 12 Sup. Ct. Eep. 617. There may be practical diffîculties 
în applying the statute in such way as to prevent conflicts v,-ith state 
jurisdictions, but thèse can only arise on the development of the 
facts at the trial of a particular case, and even then the court will 
hâve the guidance of the suprême court in Re Cov, 127 U. S. 731, 
8 Sup. Ct. Rep. 1203; Cross v. North Carolina, 132 Ù. S. 131, 10 Sup. 
Ct, Rep. 47; and In re Green, 134 U. S. 377, 10 Sup. Ct. Rep. 586. 
Those cases show that there need not necessarily be a conilict of 
jurisdiction. 

This statute is not one of the class where it is always sufficient to 
déclare in the words of the enactment, as it does not set ont ail the 
éléments of a crime. A contract or combination in restraint of 
trade may be not only not illégal, but praiseworthy; as, where par- 
ties attenipt to engross the marlcet by furnishing the best goods, 
•or the cheapest. So that ordinarily a case cannot be niade under 
the statute unless the means are shown to be illégal, and therefore 
It is ordinarily necessary to déclare the means by wliich it is in- 
tended to engross or monopolize the market. And by the well- 
«ettled niles of pleading it is not sufficient to allège the means 
in gênerai language, but, if it is claimed that the means used are 
illégal, enough must be set out to enable the court to see that they 
are so, and to enable the défense to properly prépare to meet the 
■charge made against it. 

1 regard the rule laid down by the suprême court in U. S. v. TTess, 
124 U. S. 483, 8 Sup. Ct. Eep. 571, as applying to this case; and I 
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tiiink the case of U. S. v. Simmonds, 96 U. S. 3C0, is easily distin- 
giiished. If it is not, the later case will, of course, control. In réf- 
érence to the suggestion of the counsel for the United States, as to 
cases at common law alleging conspiracy to prevent a man from 
pursuing his trade, it is suflficient to say that to conspire to prevent 
A man irom pursuing a trade which he is entitled to pursue is in 
itself illégal. But the case at bar is not at common law, and the 
proceedings nnder this statute are peciiliar to the statu te. I think 
the rules laid down in U. S. v. Hess distinguish this indictment on 
this point from ail the cases and principles of law relied on by the 
United States. The allégations of what was done in pursuance 
of the alleged conspiracy are under this particular statute irrele- 
vant, and cannot be laid hold of to enlarge the necessary alléga- 
tions of the indictment, and are of no avail. I think it was so con- 
ceded at the argument. If not, there is no question aboufc the 
law. The foregoing considérations dispose of counts 1, 2, 3, C, 7, 
8, 11, 12, 13, 15, 16, and 17. 

Tliat the means are alleged with "reasonable précision" in the re- 
maining counts, appears from the practical application of the rules 
of jjleading appropriate to this case made in U. S. v. Waddell, 112 
U. S. 76, 5 Sup. et. Rep. 35. Some of the allégations in each count 
may be insuflicieut, but thèse are only surplusage. 

Counts 14 and 18 seem sufficient under the second section of 
the statute, as will appear from what I hâve to say hereafter. 
The remaining counts, 4, 5, 9, and 10, are laid under the first sec- 
tion. Counts 4 and 9 allège an intent to hinder and prevent ail per- 
sons and corporations, except the corporation controlled by the de- 
fendants, from engaging in the trade and conimerce described in the 
indictment, while counts 5 and 10 only allège a purpose to destroy 
the compétition of the four corporations named, without setting ont 
any purpose of engrossing or monopolizing the business as a whole, 
or any like purpose. 

The court does not feel at ail embarrassed by the use of 
the words "trade or commerce." The word "commerce" is un- 
doubtedly, in ita usual sensé, a larger word than "trade," in its usual 
sensé. Sometimes "commerce" is used to embrace less than '"trade," 
and sometimes "trade" is used to embrace as much as "commerce." 
They are, in the judgment of the court, in this statute synonymous. 
The court is well aware of the gênerai rule which has been several 
times (twice certainly) laid down by the suprême court of the United 
States, that in ccnstniing a statute every word must hâve its effect, 
and the conséquent presumption that the statute does not use two 
différent words for the same purpose; but this rule haa its limita- 
tions, and it is a constant practice for the législature to use syno- 
nyms. A word is used which it is thought does not perhaps quite 
convey the idea which the législature intends, and it takes another 
word, which perhaps has to some a little différent meaning, without 
intending to more than make strong the purpose of the expression in 
the statute. 

In the législation of congress analogons to this under considéra- 
tion there is a marked case of the use of synonyms. Eer. St § 5438, 
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uses the words "false, flctitîous, or fraudulent;" tlien thé words 
"any false bill, receipt, voucher;" then the words "agreement, com- 
bination, or conspiracy;" then the words "charge, possession, cus- 
tody, or control," mainly synonyms; while section 5440 uses simply 
the Word "conspire." There would be no question that the word 
"conspire," in section 5440, means ail that the three corresponding 
synonyms, "agreement, combination, or conspiracy," mean in section 
5438. Eather as a matter of curiosity tlian because they partic- 
ularly impress my mind, I hâve taken off some other instances. 
The Massachusetts statute cited in U. S. t. Britton, 107 U. S. 670, 
2 Sup. et. Eep. 512, uses the words "secular labor, business, or em- 
ployment." The words "false, forged, and counterfeited" are used 
over and over again in U. S. v. Howell, 11 Wall. 436, 437; "peddler 
and hawker" are in constant use in criminal law; "drinking house 
or tippling house" is of fréquent use in the statutes; so are "goods 
and chattels." Thèse are ail referred to in Bishop on Statutory 
Crimes as synonymous. There is also the very spécial case where 
the criminal statute contained the words "ram, ewe, sheep, and 
lambf and it was held in Eeg. v. McCuUey, 2 Moody, Cr. Cas. 34, 
that the word "sheep" covered the two preceding words, and they 
might be rejected as surplusage. Sutherland on Statutory Construc- 
tion says that words which are meaningless hâve sometimes been 
rejected as redundant or surplusage. So in this statute I think 
the words "trade or commerce" mean substantially the same thing. 
But the use of the word "trade" nevertheless is signiflcant. In my 
judgment, it was probably used because it was a part of the com- 
mon-law expression, "in restraint of trade," as has been carefully 
yointed out by the counsel for the défense. This has become a flxed, 
well-known, common-law expression; and by the rule of interpréta- 
tion as given again in Sutherland on Statutory Construction (sec- 
tion 253) it has been hère used in the sensé in which it has been 
used generally in the law. And thèse words, "in restraint of trade," 
lead up directly to what I think is the true construction of this stat- 
ute on this point. 

I think it is useful to analyze the statute. Separating it into 
parts, we hâve — First, contract in restraint of trade ; second, com- 
bination in restraint of trade; and, third, conspiracy in restraint 
of trade. There can be no question that the second and third parts, 
as thus put, receive color from the flrst. Moreover, it is impor- 
tant to note the rule that this whole statute must be taken together. 
The second section is limited by its terms to monopolies, and evi- 
dently has as its basis the engrossing or controUing of the market. 
The ûrst section is undoubtedly in pari materia, and so has as its 
basis the engrossing or controlling of the market, or of Unes of 
trade. The sixth section also leads in the same direction, because 
it provides for the forfeiture of property acquired pursuant to the 
conspiracy. Undoubtedly the word "conspiracy" in that section has 
référence to the same subject-matter as in the flrst. If the inten- 
tion of the statute was that claimed by the United States, I think 
the natural phraseology would hâve been "to injure trade," "to re- 
strain trade." 
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We are now at the point where the paths separate. Careless or 
înapt construction of the statute as bearing on this case, while 
it may seem to create but a small divergence hère, will, if followed 
ont logically, extend into very large flelds; because, if the proposi- 
tion made by the United States is taken with its fuU force, the 
inévitable resuit will be that the fédéral courts will be compelled 
to apply this statute to ail attempts to restrain commerce among 
the States, or commerce with foreign nations, by strikes, boycotts, and 
by every method of interférence by way of violence or intimidation. 
It is not to be presumed that congress intended thus to extend the 
jurisdiction of the courts of the United States without very clear 
language. Such language I do not find in the statute. Therefore 
I conclude that there must be alleged in the indictment that there 
waa a purpose to restrain trade as implied in the common-law ex- 
pression, "contract in restraint of trade," analogous to the word 
"monopolize" in the second section. I think this is the basis of the 
statute. It must appear somewhere in the indictment that there 
was a conspiracy in restraint of trade by engrossing or monopolizing 
or grasping the market, and it is not sufficient simply to allège a 
purpose to drive certain competitors out of the fleld by violence, 
annoyance, intimidation, or otherwise. 

Soniething has been said in this connection touching the debates 
in congress. It is apparently settled law that we cannot take the 
views or purposes expressed in debate as supplj'ing the construction 
of statutes. In U. S. v. Union Pac. R Co., 91 U. S. 72-79, and 
elsewhere, the suprême court has laid down this rule. But this 
does not at ail touch the question whelher or not one can gather 
from the debates in congress, as he can from any other souice, the 
history of the evil which the législation was intended to remedy. 
The debates on this point are very instructive; but they fail to point 
out precisely what incidents or détails of the great evil under consid- 
ération were to be reached by this législation. 

What I hâve already said disposes of counts 5 and 10, which do not 
allège any purpose except to destroy the compétition of four cor- 
porations named; and they leave for considération only the counts 
4 and 9, which do allège a purpose of engrossing, monopolizing, or 
grasping the trade in question. Such being the case, acts 
of violence and intimidation may be alleged as means to accomplish 
the gênerai purpose. Instead of lying outside of the statute, 
they may aggravate the offense. They are within the logic and 
spirit of the statute, which are not to be defeated by distinctions 
which its letter does not suggest to the ordinary mind. Violence 
and intimidation are as much within the mischief of the statute 
as negotiations, contracta, or purchases. The former are often used 
to compel the latter. This line of reasoning applies to both the flrst 
and second sections, and flnds a sufficient olace for everv word In 
each. I find in ail the counts which I allow to stand, allégations 
of an intent to engross, monopolize, and grasp, and of means clear- 
ly unlawful, and adapted to accomplish this intent. 
V. 56F.no. 5 — 41 



642 PEDËEAL EEPOBTEE, vol. 6S, 

1 have examined ail the cases which hâve been cited to me as 
referring to this statute, and I believe that counsel hâve citt;d rae 
every case which has been decided in connection with it; but none 
of them meet the issue which is raised hère. Therefore ail the 
expressions in them supposçd to tonch this case are to be re^arded as 
mère dicta. The restilt is that counts 4, 9, 14, and 18 stand, and 
the others are quashed. 



In ro GLAENZER et al. In re STEUN. In re MARQITAND. 

(Circuit Court of Appeals, Second Circuit May 5, 1893.) 

l, CnsTOMS DuTiEs — Classificatioîî — Collection of Aktiquities — Tahifp 
AcT OcT. 1, 1890. 

Where a known and acknowledged collection of antiquitles was pur- 
chased abroad, and sont to tUis country, the fact that a siuglo vase of siich 
collection cliîinced to be sent with a scparate involce, and vviilvout its coiu- 
panions, does not disturb Its character as a "collection of antiiiuities," ad- 
niisMible free of duty under Taiiff Act Oct. 1, 1890, par. 524, (2t> Stat. 604, 
c. 1244.) 

S. Sam El. 

Four tapestries, of différent sizes, each belonping to a period prier to 
1700, and purchased for the puri>ose of belng added to a collection of eu 
rioSitles and bric-a-bi-ac, constitute a "collection of antlquities," wlthln 
TariCf Act Oct 1, 1890, par. 524. 

& Samb. 

A single bronze statuette, Iniported for the pnrpose of belng added to, 
and becoming a part of, a pre-existing collection, Is not a "coUectifin of an- 
tlquities," within Tariff Act Oct 1, 1890, par. 524, but Is dutlnble at 15 
per cent, ad valorem, as statuary wrought by hand, under paragraph 465. 

Appeals from the Circuit Court of the United States for the South- 
ern District of New York. 

Tliomas Greenwood, Aast. U. S. Atty., for collector. 
Edwin B. Smith, for appellee G. A. Ghienzer & Co. 
W. Wickliam Smith, for appellant Louis Stern. 
Frédéric H. Betts, for appellant Henry G. Marquand. 

Before SHU^MAN, Circuit Judge, and TOWNSEND, District 
Judjje. 

STTTPMAIf, Circuit Jndge. Thèse three appeals involve the ques- 
tion of the construction of paragraph E24 in the free list of the taritï 
act of October 1, 1890, which is as foUows: 

"Cabinets of old coins ond medals, and other collections of antlqulUes. 
But the térm 'antiqiiitles,' as usèd In this act «hall Inchide cnly sueh articles 
as are suitable for souvenirs or cabinet collections, and which shaU hare been 
produced at any period prior to tlie year seventeen hundred." 
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The faets in each of the cases are as follows : 

In May, 1890, Mr. Grlaenzer, as agent of Mr. George A. Baker, who 
bas a collection of antique CMnese porcelain in Ms house in New- 
York city, purchased in Paris, among other tMngs, an entire collec- 
tion of Chinese curios, which were to be sMpped to this country for 
Mr. Baker, and to be added to the articles which he already pos- 
sessed. The vendor shipped a portion of the collection at one time, 
and a portion at another; and for some reason, which did not ap- 
pear, the article hereinafter mentioned happened to corne by itself 
in NoTember, 1890. It was one of the collection which had been 
purchased from the same owner, and is a Jade Chinese vase, about 
12 inches high, of the invoiced value of 2,000 francs, the product 
of a period prior to 1700, and suitable for a cabinet collection. The 
vase became a part of Mr. Baker's collection. The coUector as- 
sessed upon it a duty of 45 per cent., as a manufacture of métal not 
otherwise provided for, under paragraph 215 of the tarifE act of Oc- 
tober 1, 1890. The importer protested that the article was upon the 
free list, by virtue of paragraph 524. The board of gênerai apprais- 
ers reversed the action of the collector, and their décision was sus- 
tained by the circuit court. From the latter judgment the United 
States appealed to this court. 

In May, 1890, Louis Stern, of New York, was traveling in Europe, 
and, among other things, bought two small tapestries, each about 
2 feet in width by 5 feet in length, and two large tapestries, of 12 
by 21 feet, each of which belonged to a period prier to 1700. They 
were bought for the purpose of adding them to a collection of cu- 
riosities and bric-a-brac, which he owned, and had in his house in 
New York. A part of this gênerai collection consisted of antiqui- 
ties. The articles were miniatures, watches, enamels, and bric-a- 
brac of ail sorts. The two small tapestries were shipped by them- 
selves to this country, and were entered April 27, 1891. The col- 
lector assessed them for duty under paragraph 392, as manufactures 
of wool. The importer protested upon the ground that they were 
free from duty, under paragraph 524. The board of gênerai ap- 
praisers sustained the action of the collector, and the circuit court 
upon appeal, aflirmed the décision of the board of appraisers. 49 
Fed. Eep. 730. From the latter judgment the importer has ap- 
pealed to this court. The two large tapestries were shipped in a 
différent vessel, with other articles belonging to Mr. Stern ; were en- 
tered in the customhouse by his flrm April 28, 1891; and form the 
subject of another appeal, not now before the court. 

On October 13, 1890, Mr. Henry G. Marquand, of New York, im- 
ported a bronze statuette of Eros, 10 or 12 inches high, valued at 
£220 and nearly 2,000 years old. It is suitable for a souvenir 
or cabinet collection. This antique was bought by Mr. Marquand 
for his own use, for the purpose of being added to, and it has 
been added to, a collection of antique bronzes which he has been 
gathering for years, and now has in his house in New York, de- 
signed, among other objects, to advance the knowledge of art and 
its history, and for the beneât of, and to be enjoyed by, scientists, 
and those interested in art. The collection of bronzes forms a part 
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of a large collection of anttquities. The coUector assessed the stat- 
uette fôr'dTity'under the provision of paragraph 215 as a manufac- 
ture of métal. The importer protested upon the ground that it was 
free of duty, or, if not free, it was dutiable at 15 per centum ad va- 
lorem, as statuary, under paragraph 465 of the tariif aet of 1890. 
The hoard of gênerai appraisers reversed the action of the coUector, 
and upon appeal the circuit court reversed the décision of the board, 
and adjudged that the article was dutiable at the rate of 15 per cent, 
ad valorem, as statuary wrought by hand from métal, and the pro- 
fessional production of a sculptor, under the provision contained in 
paragraph 465. From this judgment Mr. Marquand appealed to 
this court. 

The facts in the Glaenzer Case demand but little comment. The 
Grlaenzer vase was bought as one of an acknowledged collection, to 
be sent to this country with the rest of the articles so purchased. 
For some reason it was actually sent by itself. The mère fact that 
through forgetfulness, accident, or perhaps for supposed safety, a 
single member of a known and acknowledged collection of antiqui- 
ties chances to be sent to this country with a separate invoice, and 
without its companions, does not destroy the character which it 
would hâve had if it had been included in the same invoice with the 
rest of the article. 

The vital facts in the Stern Case do not seem to us to differ in 
kind from tbose which control the Glaenzer Case, although they do 
differ in degree. Stern bought four tapestries, each of which pos- 
sesses the statutory requisites which constituted the group a collec- 
tion of antiquities. The fact that thèse tapestries difïered from 
each other in size is not controlling. The statute which speaks of 
articles as suitable for cabinet collections does not imply that they 
must be kept in the drawers of a chest, or in the shelves of a case. 
A cabinet may be a room set apart and devoted to the préservation 
of articles of antiquity. Cent. Dict. Each was useless to the pur- 
chaser as household furniture in his New York house, and neither 
was bought or used for that pm-pose, but each was bought to be 
added to the purchaser's New York collection of curiosities. Two 
of them reached this country on April 27, 1891, and the otliers on 
the next day. Under the uncontroverted flnding of the board of 
gênerai appraisers and under the testimony of Mr. Stern, we cannot 
say that thèse four tapestries, useless for anything but as a collec- 
tion of antiquities, did not constitute a collection. If Mr. Stern, 
instead of buying tapestries, had purchased four bronzes, each 2,000 
years old, at an expense of |4,000 or |5,000, it would hardly be de- 
nied that they constituted a collection. 

No question can be made that Mr. Marqnand's antique bronzes 
constitute a "collection of antiquities," within the most rigidmean- 
ing of the term. It is most attractive to students and scholars, and 
lias an especial educational value, because it illustrâtes the history 
of art. The sole question is whether a single article imported for the 
purpose of being added to, and becoming a part of, a pre-existing 
collection, is within the terms of paragraph 5â4. The circuit court 
answered this question in the négative, upon the ground that the 
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paragraph related to cabinets of coins and niedals, and other collec- 
tions of antiquities, and not to an importation of a single coin or 
medal; or otlier article of antiquity. It is said that this construc- 
tion makes tlie paragraph. entirely inapplicable to collections of tlie 
class which Mr. Marquand is making. Articles of that class must 
be obtained singly, — one by one, — and cannot be bought in lots. 
And it is furthermore said that a single article, when imported, be- 
comes, by accretion, part of an existing collection, and therefore falls 
within the terms of the paragraph. We would willingly yield as- 
sent to this reasoning if the paragraph did not indicate the mani- 
fest intent of congress that the importation, in order to be duty free, 
shoiild in fact consist of a collection. It could hardly be contended 
that an importation of one medal, although designed to become part 
of a pre-existing cabinet, was, unless in the exceptional circumstan- 
ces of the Glaenzer Case, an importation of a cabinet. The use of 
the term, "cabinets of coins or medals," necessarily présents to the 
mind the idea of a group or assemblage of spécimens; and so, also, 
the phraseology, "other collections of antiquities," was apparently 
intended to refer to an importation of a collection or group, and not 
to the importation of a single article. Paragraph 712 of the free 
list is in the folio wing words: "Spécimens of natural history, bot- 
any, and mineralogy, when imported for cabinets, or as objects of 
science and not for sale." This language shows very clearly that 
single spécimens of the named classes, when imported for cabinets, 
and not for sale, are not dutiable, and also shows that the législature 
recognized the distinction between "collections," and single spéci- 
mens imported for an existing collection. The absence of this lan- 
guage, or something akin to it, in the clause relating to antiquities, 
when it was used elsewhere in the free list, is somewhat significant. 
The judgments of the circuit court in Ee Glaenzer and in Ee Mar- 
quand are alHrmed, and the judgment of the circuit court in Ee 
étern is reversed. 



MUDGETT et al. v. THOMAS et al. 

(Circuit Court, S. D. Oliio, W. D. April 28, 1893.) 

No. 4,421. 

Patents— Répudiation op License — Estoppbl to Deny Valtdity of Patent. 
If the exclusive llcensee, under a liconse wliicli contjUiis no récitals as 
to tlie validity of the i)atent, répudiâtes and abandons tlie license, he is 
not estopped from setting up the Invalldlty of the patent, for lacli of in- 
vention and want of novelty, as a défense to an action for royalties al- 
leged to liave beeome payable subséquent to the répudiation. 

At Law. Action by Mudgett & Mudgett against Thomas & Sons 
and the Thomas Manufacturing Company for royalties under an ex- 
clusive license to manufacture under letters patent. Motion to 
strike ont certain défenses. Denied. 

Gunckel & Bowe and Parkinson & Parkinson, for complainants. 
Bowman & Bowman, for défendants. 



646 FEDERAL KEPOETEE, Vol. 55. 

SAQ-E, District Judge. This is an action at law to recover roy- 
alties under an exclusive license issued by the plaintifls to the de- 
fendants Thomas & Sons for the manufacture of hay tedders under 
a patent granted December 18, 1877, to John Mudgett, — one of the 
plaintiffs. The défendants flled separate answers. In the fif th and 
sixth défenses, which are substantiaily the same in both answers, 
they incorporate, by référence, the second défense, to wit, that the 
défendants Thomas & Sons executed the license dated January 10, 
1882, which purported to grant them the exclusive right to make 
and sell hay tedders under the plaintiffs' patent, for the royalty set 
forth in the pétition, and that by the terms of the license su(ih 
tedders were to be sold under the name, "The Mudgett Tedder." 
That said contract did not oblige them to make or sell said tedders, 
but, on the contrary, provided that plaintiffs could terminate the 
contract whenever défendants faUed to manufacture and sell suffl- 
cient to supply a reasonable demand therefor. Said défenses also 
incorporated, by référence, the averments of the fourth défense: 
That, prior to the season and year of 1885, said Thomas & Sons 
notified the plaintiffs that they could no longer manufacture un- 
der said license, on account of defects in the pretended patented 
improvement therein described, the close compétition with other 
tedders, on which no royalty was payable, and the heavy royalties 
stipulated, and that they abandoned said contract of license, and 
would no longer manufacture under it. That plaintiffs acquiesced 
in such abandonment, entered into a new contract with the défend- 
ants John H. Thomas & Sons, whereby they undertook to grant 
them the right to manufacture under a later patent held by them, 
at the royalty of one dollar per tedder; settled with said Thomas & 
Sons on November 26, 1885, for 100 tedders sold by them under 
the latter contract, as in full of their account for royalties to that 
date; and never — then or at any other time — demanded of any of 
the défendants any account of or royalties on the tedders for which 
royalty is now sought to be recovered until about October 18, 1889, 
although they knew that Thomas & Sons, from 1884 to July 29, 
1886, and thereafter the défendant the Thomas Manufacturing 
Company, were making and selling the same. 

It is further averred, by adoption from the fourth défense, that 
Thomas & Sons, during the season of 1884, sold certain tedders un- 
der the name "Thomas Tedder" at the same time that they sold 
said Mudgett tedders under the name "Mudgett Tedder," as plain- 
tiffs at tlie time well knew, which Thomas tedders were made in 
strict accordance with the terms of certain letters patent granted 
John H. Thomas, and sold under the protection of such patent, and 
that ail tedders made or sold by any of the défendants, excepting 
those for which Thomas & Sons paid royalty to the plaintiffs, were 
said Thomas tedders, placed on the market under that name, and 
made and sold under the protection ôf the John H. Thomas patents, 
as the plaintiffs at ail times well knew. That on September 14, 
1889, the plaintifls notifled the défendants, in accordance with the 
terms of said license, that they terminated the said license of 
January 10, 1882. The flfth défense also avers that the plaintiffs' 
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patent is void for lack of invention; and the sixtli, that it is void 
for want of novelty. 

The plaintiffs move to strike out thèse défenses as incompétent, 
irrelevant, and impertinent, The license contains no statement, 
by way of récital or othervvise, touching the validity of plaintiffs' 
patent; and nnder the a\'erments of the answer it must be taken 
to be true, in considering the motion, that the défendants Thomas 
& Sons notified the plaintiffs, prior to the season and year of 1885, 
that they Avould no longer manufacture under the license, for rea- 
sons above stated, and that they abandoned the contract with 
plaintiff's acquiescence. It must further be taken to be true 
that the new contract under a later patent was completed by a full 
settlement on the 25th of Kovember, 1885, and from that time until 
the 18th of October, 1889, almost four years, although the plaintiffs 
knew that the défendants were manufacturing and selling tedders 
under their own patent, and under the name of "Thomas Tedder," 
they never made any demand for royalties, or claimed that said ted- 
ders were made or sold under the contract. And, lastly, it must be 
taken to be true that on the 14th of Septeuiber, 1889, the plaintilïs 
themselves notified the défendants that they terminated said con- 
tract. In this state of the pleading, the flfth défense (that the 
plaintiff's patent is void for lack of invention) and the sixth défense 
(that it is void for want of novelty) must be recognized as valid dé- 
fenses. The authorities cited by counsel for plaintiff's in support of 
the motion are not in point. Wilder v. Adams, 2 Woodb. & M. 329; 
Sargent v. Larned, 2 Curt. 3-10; and Marsh v. Dodge, 6 Thomp. & C. 
568, — are cited for the rule that in an action of covenant, to recover 
the royalty for machines actually sold thereimder, the covenantor 
cannot set upthe défense of the in validity of the patent. The distinc- 
tion is that in this case the machines were not sold under the li- 
cense, but af ter tlie li censé had been abandoned by the défendants. For 
the same reason, Gavlord v. Case, 1 Cin. Law Bul. 382; Magic Euffle 
Co. V. Elni City Co., 13 Blatchf. 151; Birdsall v. Perego, 5 Blatchf. 
251; and Marsh v. Dodge, supra, — are inapplicable; for they hold 
that if the licensee avail himself of the invention, so as to earn the 
royalty, without offering to surrender his license, he is estopped to 
impeach the validity of the patent. In this case the défendants 
not only offered to surrender, but did actually abandon, the license. 
It was held as long ago as Hayne v. Maltby, 3 Term R. 438, that 
the doctrine of estoppel is not applicable wliere the license does not, 
by stipulation or récital, afflnn the validity of the patent. In that 
case the plaintiffs, pretending to dérive a right under a patent, as- 
signed to the défendant the right to use the patented machines on 
certain terms, to which he agreed. There was no statement in the 
license that the patent was valid. Lord Kenyon said that the plain- 
tiffs, pretending to dérive a right under a patent, assigned to the 
défendant part of that right on certain terms, and, notwithstanding 
the f acts disclosed at the trial showed that they had no such privi- 
lège, still insisted that the défendant should be bound by his cove- 
nant, although the considération for it was fraudiilent and void. 
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He said, f urther, tliat the doctrine of estoppel was not applicalble, 
and that the person supposed to be estopped was the very person 
who had been cheated and imposed upon, and that the case did not 
resemble the case of landlord and tenant ; for the tenant is not, at 
ail events, estopped to deny the landlord's title. The estoppel only 
exists during the continuance of his Ov^eupation, and if he be ousted 
by title paramount he may plead it. In the same case, Ashliurst, 
J., in his concurring opinion, said that a void patent was a fraud on 
ail mankind. The true rule is stated in Marston v. Swett, 82 N. Y. 
526, 533, 534, — that if the patent is apparently valid, and in force, 
the party using it, and receiving tlie benefits of its supposed va- 
lidity, is liable for royalties agreed to be paid, and cannot set up as 
a défense its actual invalidity, for the reason that he has got what 
he bargained for; that he cannot be allowed at the same time to 
afflrm and disaiïinn the patent, nor can he in this way force the pat- 
entée into a défense of his rigiit, and compel him to try it in a col- 
latéral action. The court further said that if the manufacturer did 
not intend to go on under the license, but chose to make the pat- 
ented article, not under the patent, but in liostility to it, he niust 
give notice of that intention, in order that the presumption might 
not attach, or the patentée be misled. To the same effect is Lawes 
V. Purser, 6 El. & Bl. 930, and TVTiite v. Lee, 3 Fed. Rep. 224, where 
Lowell, J., says that if a licensee has renounced the license, he may, 
on the one hand, défend against the agreement, and set up the in- 
validity of the patent, and, on the other hand, be sued as an in- 
fringer. In Brown v. Lapham, 27 Fed. Rep. 77, "Wbeeler, J., says 
that when a licensee stands out from under the license, and claims 
nothing from it, with fuU knowledge by the licensor of his position, 
he would appear to be at as full liberty to contest the patent as any 
one. See, also, Sherman v. Transportation Co., 31 Vt. 162, where 
défendant had taken a license to use tliree machines made under a 
certain patent by plaintiff. Two of thèse machines were made by 
plaintifl, and delivered by him to défendant, under the contract of 
license. The défendant did not receive the third machine from the 
plaintiff, but made it for itself under the contract. After paying 
the license fées for some years, it notifled the plaintiff that it re- 
pudiated the license, and would no longer pay royalty, and con- 
tinued the use of the three machines. To an action for license fées, 
the défendant pleaded the répudiation of the contract, and the in- 
validity of the patent. As to the two machines which had been 
made by the plaintiff, and delivered to défendant, under the con- 
tract of license, the court held that the défendant was estopped, by 
retaining them, to plead the invalidity of the patent as a défense, 
and that it should hâve redelivered them to the plaintiff, in order to 
put itself at liberty to dispute the plaintiff's patent. As to the 
third machine, however, which was not delivered to the défendant 
by the plaintiff, the court held that the répudiation of the license 
was ail the défendant could possibly do to put the plaintifl in the 
position he occupied before the making of the license, and, as to the 
royalties sought to be recovered on that machine, that the invalidity 
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of plaintiff's patent was a perfect défense. It would be against 
public policy to extend the doctrine of estoppel beyond the strict 
letter of the rule, for in Manufacturing Co. v. Gomiully, 144 U. S. 
234, 12 Sup. et. Eep. 632, Justice Brown says: "It is as important 
to the public tliat compétition be not repressed by a worthless pat- 
ent, as that the patentée of a really valuable invention should be 
protected in liis monopoly." Of course it will be understood that 
the défenses involving the validity of the patent will be available 
only for the period subséquent to the abandonment of the license 
by the défendants, and notice thereof to the plaintiffs. 
The motion will be overruled. 



DAYTON LOOP & CRUPI'ER CO. v. HUHL et al. 

(Circuit Court, N. D. Ohio, W. D. Aijrll 15, 1893.) 

No. 1,022. 

1. Patents— Patextabii.ity—Lack of Novelty— Cruppek Machines. 

The fourtli claliu lu Ictters patuiit No. 23S,44(), Issued to .Tosepli Shafer, 
Blarch 1, 1881, for a process of, and machinery for, making cruppers for 
liiiniess, Is "for a elamyiiig and bL'nding Ic^ver provlded witli a gutter and 
channel, and carryiug a stretcliing plate, whercby the crnpper is given its 
final sliape." Hcld, that the daim is without patentable novelty, as the 
dovlce of the recosscd sti'etching plate Is a eommon one in tlie history of 
tlio gênerai art of leather stretcliing and forming, and as it ha.s long 
been knowu that leather, when wet, niay be stretched in any former so 
that, when dry, it will retain the sliap(! giveii it in the former. 

2. Samb — Action pou Infrtngement — Kvtdknce. 

lu au action for infringement of tho patent, évidence introduced by 
défendants as to the use of stich formers in the saddlery business, for 
making cruppers, before the date of plaintiff's patent, was admissible, as 
illustrating the state of the art, tliougli the i)articular cases of such use 
were not mentloned in défendants' answer. 

In Equity. Bill by the Dayton Loop & Orupper Comjjany against 
Euhl Bros, to enjoin the infringement of letters patent No. 2.38,446, 
issued Mardi 1, 1881, to Joseph Shafer, and for damages. Bill dis- 
missed. 

H. A. Toulmin, for complalnant. 
James Moore, for respondents. 

TAFT, Circuit Judge. This is a suit in equity to restrain the 
infringement of a patent, and for damages. The défenses are want 
of novelty, nonpatentability, and noninfringement. The patent 
sued on was conveyed to the contplainant by Joseph Sliafer, the 
original patentée, and was for an improvement in the process of, 
a lui machinery for, making leather cruppers for harness. The pro- 
cess consists in flrst pressing or swaging or stretching the leather 
to be used, in a die, to give it the proper form; then trimming tlie 
edges, while stretched in the die, which serves as a die for the cutting 
tool; then laying it over the mandrel or maie die; then fllling the 
tube with proper fllling matter, such as flax seed; and flnally bend- 
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iilg and stretching tliè flUed crupper to its proper shape în a clamp- 
ing former. 

Tlie only part of the process in respect to which tlie irfringe- 
ment is claimed is the final bending and stretching of tlie flUed crup- 
per to its proper sliape in tlie clamping former. Before the erup- 
per is subjected to the former, it is a tube curved like a horsesiioe. 
The former involved in this suit is used to impart to the crupper the 
permanent cui'ves in its arms, which fit thcm to the back of the 
horse, just in front of the tail, and make them bend down so that 
the thick or back part of the crupper will rest comfortably under 
the tail. ïhe process is described in the spécifications as foUows: 

"The crupper is now ready to bend to the shape shown in Fig. G, (that 
is, the final shnpo,) and 1 eniploy the deviee represeutcd in Figs. 4 and 5,^ 
which consists of a lover arm, 1^, pivoted in beariugs. M, extending from :i 
base plate, N. The rear end of the arm, L, is comiected to a treadle, O, 
by a link, P, as ropresented. The front end of tlic lever, L, is enlarged, and 
bas a channel or gutter, t', forinod in it to receive the ci-upper, the loop of 
which is slipped under the lever until it rests in the channel, f, and its ends 
are then brouglit up along the sides of the lever in the cliannel, and are 
elampod on a recessed slldlng plate, R, by a screw, h, carrying a serrated 
jaw, I, as sliown. The front end of the plate, R, is bent down, and has a 
threaded aperture in it to receive a thumbscrew, j, wliose inner end is recessed 
in the ènd of the lever, as represented. By tm-nlng the screw, ], the crapper 
is stretched and bent so as to lie closely to the channel, f; and, to prevent 
its slipping, I f orm a recess, 1, In the base plate, to receive the upper portion 
of the loop of the crupper, which is clamped by pressing with the foot upon 
the treadle, O, and thus prevented from slipping while being bent and 
stretched." 

The fourtli claim, which is the only one relied on, is: 

"(4) In a machine for the manufacture of leather cruppers, tlie clamping 
and bending lever, L, provided with a gutter or channel, f, and carrying a 
stretching plate, R, whereby the crupper Is given its final sliape, substantially 
as specifled." 

The tool of the défendants is quîte like the former described in 
the complainant's patent, except that there is no lever, treadle, and 
base plate with a recess by which the thick part of the crupper is 
«lamped, and prevented from slipping out of the forming channel. 

The flrst question arises on the proper construction to be given 
to the claim. It is contended for complainant that though the 
claim is for clamping and bending lever, L, it only refers to that 
end of the lever in which the forming channel is eut, and the clamp- 
ing screw and recessed sliding plate are flxed, i. e. the part of the 
lever at one side of the fulcrum. If the claim încludes, not only 
that part, but the other end of the lever, together with the base 
plate and the link and the treadle, then the défendants do not iu- 
fringé; but if the claim is wider than this, as contended for by the 
complainant, the infringement is quite clear. 

My impression is that the words, "clamping and bending lever, 
L," in the claim; indicatè that the patentée intended thereby to de- 
scribé a lever which was capable of not only bending the leather, but 
of clatnping it in the channel by the means described, — ^that is, with 
the link and treadle; otherwise, it would not be a lever at ail, but 
w'oùld be 'lescribed ^îiBipljf as a former. It could not act as a lever 
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unless it were attached to the base plate. It could not clamp witli- 
out tlie base plate and treadle. But it Is not material whether 
this is the correct view or not, for I am quite clear in the opinion 
that the claim, as construed by complainant, for a mère former, 
with a recessed stretching plate, is a daim for a device which con- 
tains no patentable norelty. It has long been known that leather, 
when wet, may be stretched in any former so that, when dry, it will 
retain the shape given it in the former. The device of the recessed 
stretching plate is a very common one in the history of the gên- 
erai art of leather stretching and forming. A mimber of very simi- 
lar devices in the shoemaking and currier trade were produced. It 
does not require invention to prépare a former or mold which shall 
produce a given shape in the material to be formed or molded. It 
is not the inventive, but only the imitative, faculty which is involved 
in producing such a tool. This is fully established by the authori- 
ties. In Mahon v. Manufacturing Co., 61 O. G. 1015, 51 Fed. Bep. 
681, Judge Blodgett decided that a patent for a bending block, con- 
sisting of a block or former adopted to the bending or shaphig of 
the loop in guide rods for grain-car doors, was void for want of pat- 
entable invention. He said: 

"It seems to me notliiug can be more obvions tlian that only mechanical 
skill is ealled into action in maldng a core or former, around wliicti an iron 
rod is to be beut to bring it to some desired sliape. ïlie shoemaker bends 
hls leather around the last to adapt It to the wearer's foot. The larmer bends 
a tough, flexible pièce of wood around a former shaped like the neck of his 
ox to make an oxbow for his yoke." 

And in the well-known Bretzel Case, (Butler v. Steckel, 137 U. S. 
21, 11 Sup. et. Eep. 25,) the suprême court approve Judge Blodgett's 
language in the court below, which was as f oUows : 

''It is true, I doubt not, that it requires considérable mechanical skiU to make 
a die which would eut a bretzel from dough so as to imitate a hand-made 
bretzel, because a hand-made bretzel is somewhat clumslly shaped, as the 
parts are bent, twisted, and laid upon each other, and it is undoubtedly a 
matter requiring some study, effort, and experiment to make the shape of the 
die correspond to the extemal formation of the bretzel. This, however, seems 
to me not to involve invention, but merely mechanical skill. A cutter might 
be compelled to experiment some,— that is, eut several dies,— but that is not 
invention." 

In this case the patentée did not invent the crupper. The fonn 
was a well-known one. He knew, also, that leather would retain 
its shape in bending when wet. What he had to do was exactly 
what the shoemaker has to do when he stretches leather upon the 
last, and that is ail that he did. 

A question was made about the right of the défendants to intro- 
duce évidence as to the use of such formers in the saddlery business 
for making cruppers before the date of the patent, and objection 
was made to the use of the évidence on the ground that the partic- 
ular cases of such use were not mentioned in the answer. None of 
the cases testifled to showed the exact device hère in question, but 
they were relevant as iUustrating the state of the art. In my view 
of the case, it is not necessary, in order to make the évidence rele- 
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vant, to hâve an amendment flled, and leave for tlie sanie will not, 
th.erefore; ;be granted. 

It should be said that tliere were two patents produced for form- 
ing tlie horse coUar, which involved ail the éléments présent in de- 
fendants' tool, and in the fourth claim of the patent as construed 
by the complainant. Each had the stretohing apparatus and the 
forming channel. 

For the reason, therefore, that the claiîn, as it must be construed 
in order to make défendants' device an infringement, is void for 
want of novelty and invention, the Mil will be dismissed. 



VAILK et fil. V. BL'CKIOYE IRON & BRASS WORKS. 

(Circiût Court, S. B. Ohio, W. D. April 14, 1893.) 

No. 3,932. 

Patehts for Inventions — Novelty — OrL-MBAL Cooking. 

Letters patent No. .')(;s,112 wore fcranted Noveniber 18, 18^4, to Jolin H, 
VaUo for tho procfss and appai-atiis for eooldns oil meal. In tlils devlco 
two steani-jackett'd cooliins tanks were a!;rr,nged over a storage tank, 
from whk'h the cooked meal was rtrawn to send to tlie press, nnd Into 
wliloli the contents of the oookhii,' tanks were alternately dlscharsed, so 
that the storage tank was kept constjintly snpplied without any loss of 
tlme or hastenlng or retai-dlni; of the cooking proeess, as might be neces- 
sary If tho meal was cooked lu a single tank. It was shown that long 
before the patent \^-as granted two cooking tanks had been nsed, the one 
above and. discliarglng into the other, and eacli having separate steam 
comiectlous; and, as agaiust tlie pateutee's claim that cooking in two suc- 
cessive tanks failed to produce the best results, it was shown that a single 
cookmg tank had been nsed long before lus device was patented. Hcld, 
that tlie patent was void for want of novelty. 

In Equity. Suit by John H. Vaile, the Smith & Vaile Company, 
and the Southern Cotton-Oil Company against the Biickeye Iron & 
Brass Works for the infringement of a patent, Bill dismissed. 

Chas. M, Peck, for complainants. 
Parkinson & Parkinson, for resixmdent. 

TAFT, Circuit Judge. This is a bill to restrain the infringement 
of a patent, and for the recovery of damages, and for an accounting 
of profits. John H. Vaile, November 18, 1884, was granted letters 
patent No. 308,112 for the proeess and apparatus for cooking oil 
meal. "Vaile by a license gave to the Smith & Vaile Company the 
exclusive right to manufact>ire, use, and sell the improvements 
patented. Subsequently Vaile transferred, through a mesne cou- 
veyance, to the Southern Cotton-Oil Company, the exclusive right 
to make, use, sell, and dispose of the patented improvement for 
the treatment of cotton seed, and the manufacture of ail the prod- 
ucts of cotton seed, but for no other purpose. The Southern Cotton- 
Oil Company, by supplemental bill, was made a party. The défenses 
upon which the case has been tried are that the complainant's pat- 
ent is wanting — First, in novelty; secrnd, that it does not in volve 
patentable invention; and, third, that tae invention is not useful. 
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The patent in controversy is fov tliat step in extrac ting oil froiu 
seeds wliicli is described as cooking. The méats or lœrnels of the 
seed are flrst separated from the hulls. They are then crushed 
by crushing rolls, and reduced to a fine meal. Then cornes the 
coolving, whieh is for the purpose of expanding and bursting th(; 
minute oil cells; and tlie final process is to subject the coolved nieal 
to pressure in hydraulic presses to extract the oil. The patentée 
says in liis spécifications: 

"My invention relates to an improvement in and apparatus for coolving and 
preparing oil meal preparatorj' to subjeeting tlie same to pressure to fonn tlie 
calîes from wliich the oil is afterwards expressed. As liitli(>rto condueted, 
tlie coolving of tlie meal was carried on in a single tank or réservoir, properly 
heated by steam, in whicli the meal was cook(!(l, and from which it was 
directly drawn into the tilling lioppers as nccnled, mitil the tank was empty, 
so that considérable time was lost in reiilling the tank and cooking a second 
supply." 

"ïlie objeots of my invention are to prevent the loss of time in cooking, 
and to insure the thorough and equal cooking of the meal; and the tlrst 
object of my invention I accomplished b,y having one or more cooking tanks 
combined wlth a storage tanli, into which latter tlie meal, when cooked, can 
be instantly drawn from either of the cooking tanins, whilo the cooking tanks 
can 'be at once refilled with a second charge, which is being cooliod whUe the 
meal is being taken from the storage tank." 

Devices are also described and claimed in the patent for dis- 
tributing the meal while in the tank, but, as thèse devices are not 
infringed, it is not necessary to notice tliem. The patentée pro- 
ceeds : 

"The cooking tanks described in the spécifications are cylindrical, heated in 
any suitable manner, but preferably surrounded l)y a steam jaclvct, to form a 
steam space on the sides or bottoni, or botli, in wliich the live steam is intro- 
duced to beat or oook the meal. Thèse cooking tanks hâve suitable traps in 
the bottoni, opening into the storage tank, through which the meal, when 
cooked, is dra^vn from the cooking tanlvs Into the storage tank. The storage 
tank lias a trap at the bottom, from which the cooked oil meal is removed 
automatically oiito a former, and conveyed to tlie press, where tlie oU is 
expressed." 

The patentée states: 

"From this arrangement it will be understood that when the contents of 
either of the cooking tanks are cooked, tliey are at once drawn off into the 
storage tank, to the jacket of which only a suttieient amount of steam is ad- 
mitted to keep up the proper degree of beat without cooking, and the cooker 
is again flUed. In the mean time the meal is beiiig drawn off from tlie storage 
tank and supplied to th(! forming press, and thus the storage tank would be 
eniptied beforo a second supply of meal would be cooked, if it wero not for 
the other cooker, which is by this time ready to be emptied into the storage 
tank; and so the storage tank is kept constantly supplied, while the cookers 
are intermittently discharged into it, and so loss of tiine and danger of Im- 
properly cooking the meal is absolu tely prevent éd." 

A modification of this arrangement is also stated in the patent, 
as foUows: 

"It consists merely in locatlng the cookers. A, so that they discharge through 
traps, M, closed by slides, N, into a conveyor chamber, P, surroimded by a 
steam jacket to form a steam space, and supplied with any suifaible conveyor, 
preferably a constantly revolving substantially horizontal screw cxjnveyor, R. 
This conveyor chamber extends over and opens into the storage tank, I). By 
this means the cooked meal is conveyed from the cookers, A, into the storage 
tank, as wlli be readily imderstood." 
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The claims in controrersy are as foUows: 

"(1) The hereln-descrlbed process oi treating oil meals for pressun^, conslst- 
Ing in cooking sald meal in one or more cockers, connected witJi a storage 
heater, and in removing tlie meal from the storage heater, iuiil in drawing tlie 
same, wlien cooked, from tlie eookers intermlttently into tlie storage heater, 
and in removing the meal from the storage heater directly to the forming 
press, -whereby the meal reaches the forming press in a pvoperly heated con- 
dition, and whereby a constant supply of cooked meal for tlie forming press 
is kcpt up. (2) The combination and relative arrangeuieiit of onj or mo-e 
eookers, A, and storage heater, D, substantially as described. (3) îlie com- 
bination with one or more eookers. A, and storage heater, D, of a conveyor, 
I{, for conveying the meal from either of the eookers to the storage heater, 
substantlally as described." "(6) The combination wlth one or more oll-meal 
eookers and a storage heater of an uitermediate conveyor, substantlally as 
desciibed." 

The defendant's apparatus, as «hown by tlie exhibit, consists of 
four steam-jacketed cooking heaters arranged in a horizontal Une, 
from which, by means of a conveyor, which is not steam jacketed, 
the meal is conveyed to a steam-jacketed storage heater placed at a 
lower level, from which the meal is withdrawn into a press former, 
and takéh to an hydratdic press to extract the oil. The worm used 
in the defendant's conveyor to carry the meal from the eookers into 
the storage heater is quite différent from tliat suggested in the com- 
plainants' patent, and is so constmcted as to break up any water 
balls which may hâve fonned in the eookers. Water balls, it may 
be said, are formations caused by the lint surrounding the shell of 
the cotton seed, which .ought to be, but is not always, removed from 
ths méats before they are placed in the eookers. The lint, with the 
moisture aiid the heat, produce balls of mixed lint and meal, which 
interfère with the oil-producing capacity of the mass. 

Steam-jacketed oil-cooking ta,nks are adraitted to be old. They 
were used extensively, and are still, in the manufacture of linseed 
oil. ,lt had been common, also, before the complainants' patent was 
issued, to construct what were called "two-high heaters." Thèse 
consisted of one steam-jacketed tank placed directly above another 
of the same size and kind, each of which had in them revolving 
radial Imives or blades keyed to a central tuming shaft running up 
through both tanks, for the purpose of stirring and properly cooking 
the meal. There was a slide in the bottom of the upper tank, 
through which the meal was discharged into the lower tank, and a 
slide in the lower tank from which the meal was discharged into bags 
or some other former to be placed under the press. The steam 
which fumished the heat was carried to both tanks from the same 
source, but the steam pipes had valves upon them, by means of 
which the steam in one tank could be regulated independently of 
that in the other. After thèse two-high heaters had been in use, a 
patent was issued to Dover, January 9, 1883, which consisted of 
three cooking tanks arranged vertically, the one over the other, with 
a central shaft running up through the center of the three tanks, 
and revolving the meal stirrers in each tank. The meal was dis- 
charged into the flrst tank eithér continuously or ail at once. After 
being cooked it was dropped through a trap in the bottom of the 
upper tank into the mid(Ûe tank, and so on down to thé lower tank. 
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from which. it was removed to thé press. The steam connections 
were so arranged that the heat of eack tank could be separately reg- 
ulated. Conveyors of the kind used by the complainants are admit- 
ted to be old, at least when used without the steam jacket, and the 
défendant does not steam- jacket its conveyor. 

The contention on the part of the complainants is that the beneflt 
of Vaile's invention is in furnishing a storage tanlc, whereby the 
meal can be properly and completely cooked in one cooking tank, 
and then removed to the storage tank, and kept at a proper tempéra- 
ture until it can be pressed, whereas in former Systems the cooldng 
was done partly in one tank and partly in another, which faUed to 
give the meal the right taste, just as the interrupted cooking of 
méat makes it less palatable. Then it is also said that with the two 
and three high heaters, the time given to the cooking of one tank 
txûl of the meal was dépendent on the time taken for cooking the 
one just before and the one just after, and, as the proper time for 
cooking cotton seed varies very mucli with each tankful, the resuit 
was that many tankfuls were cooked too much or too little. 

I am of opinion that this patent is void for want of novelty and 
for want of patentable invention. It had long been the custom 
^vith single heaters to do the cooking ail in one tank, and this 
System prevails largely to-day, so that excellence of taste from con- 
tinuous working cannot make the device patentable. Nor can it 
be claimed that the combination of continuons cooking in one tank 
with a storage heater is new. So far as I can see, the only real 
différence between this patent and the two-high heater is that hère 
we hâve two cooldng tanks, so arranged that each shall be partly 
above the storage heater, whereas in the two-high heater there 
was only one cooking tank, placed immediately over a storage tank. 
It is said that in the two-high heater the lower tank also cooked. 
It may hâve done so, and it may not hâve done so. The supply of 
steam to each tank was capable of separate régulation, and the évi- 
dence is quite clear that the heat in the lower tank was never what 
it was in the upper tank. It was quite possible to use the lower 
tank as a storage heater, and there is no doubt whatever from the 
évidence that it was f requently so used long before the patent of 
complainants was issued. If this be true, then the opportunity for 
varying the time of cooking to suit each tankful of seed was just 
as complète in this two-high as either in complainants' System or in 
the old style single heater. The only new advantage in "the triple 
System," as complainants' device is cahed, which défendant imitated, 
is the use of one storage heater for two cooking tanks. Clearly, 
this is not invention. It is an economical rearrangement, which 
would hâve suggested itself to any one with slight knowledge of the 
process. After reading with care ail the évidence, I do not flnd it 
established by a prépondérance of it that the triple System has in- 
creased the yield of oU per ton of seed, or that the réduction in the 
labor, if any, is due to that part of complainants' System which de- 
fendant imitâtes. The substitution of an automatic former to catch 
the meal from the storage heater for the old hand mode of taking 
the meal in bags will fully explain any reduced cost in labor. No 
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inMiigement of this feature of complainants' System is averred or 
prôven. The inoreased production of oil per ton is mainly due to tlie 
marked improvement in tlie crushers and the presses. The claims 
of complainants' patent, in so far as défendant infringes them, are 
void, and the bill will be dismissed. 



KINGSLEY V. DNION BRIDGE CO. 
(Circuit Court, N. D. New York. May 2, 1893.) 

No. 5,824. 

Patents for Inventions— Novelty—Ikprikgement — Rbissued Lettbes Pat- 
ent No. 11,001. 

In reissued letters patent No. 11,001, dated April 80, 1889, for improve- 
ments in elles for making eye biirs, a lower die section is employed, wliich is 
triangular in cross section, and is riçldJy suppoi-ted on a base. The nppcr 
die section is recessed upon Its under side, to coïncide witli the angular 
face of tlie lower section. The heated bar coniing from the rolls is laid 
on the lower section. Power is theu applied to the upper section, causlng 
the meta! to be bent into angular fôrni, so as to lap the angular faces 
of the lower triangular section, the angular bend beiijg made for the purpose 
of keeping the bar straight during the proeeSs of upsettmg. Hdd that, in 
vlew of the state of the arf, the patent liilist bo oonfined to the only 
novel feature, viz. the triangular die section for bending the bar into an- 
gular forni for the purpose menticned; and that, as so construed, a die 
whlch fornis a longitudinal rib for !he plirpOse of holding the bar straight 
during the procoss of upsettlng doés not mfringe. 

In Equity. Bill hy John F. Kingsley against the Union Bridge 
Company for an alleged infringement of a patent. Dismissed. 

Thofnas J. Johnston, for complainant. 
Walter D. Edmonds, for défendant. 

COXE, District Judge. This action is founded apon reissued let- 
ters patent No. 11,001, dated April 30, 1889, for improvements in 
dies for maldng eye haJ^. The application for the reissue was 
filed February 11, 1889. The origijial, No. 357,833, was applied for 
October 26, 1886, and was grantéd February 15, 1887. The inven- 
tion "conaists in a die of peculiar construction, and also a frame 
provided with rollers upon which bears the former -head or other 
agency used for bringing' the "desired pressure upon tlie upper die 
section." In carrying out the invention a lower die section is em- 
ployed which is triangular in cross section. This lower section is 
rigidly supported upon any suitable base. The upper die section 
is recessed upon its under side to coiûcide with the angular face of 
the lower section. The bar, as it comes from the rolls, is heated and 
laid upon the lower section of the die. Power is then applied to 
close the uppér section upon the lower section, causing the métal 
to be bent into an angular f orm so as to lap the angular faces of 
the lower triangular section. This angular bend is for the purpose 
of holding the bar straight during the process of upsetting. It is 
this whiëh is the marked feature of the patented structure, distin- 
guishing it from the upsetting dies of the prior art. 
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The original patent had three claims. Tlie reissued patent has 
thirteen claims. Of thèse ail but the second and eighth are alleged 
to be infringed. Many défenses are urged, but it will be only nec- 
essary to consider one: The défense of noninfringement. The 
court is clearly of the opinion that a broad construction of the 
claims is impossible in view of the préviens contributions made to 
the art by Webster, Cook and Carlough, and others. If the claims 
are conflned to the single novel feature before alluded to, viz. 
the triangular die section for bending the bar into an angular 
form for the purpose of holding it straight during the process of 
upsetting, they may be sustained; but if expanded sufflciently to 
cover the defendant's structure, whicli does not bend the bar, 
they will be anticipated by several prior structures. The claims 
must be restricted to the invention which Kingsley actually made, 
and, when this is done, the défendant does not infringe. 

It is unnecessary to examine the claims in détail for the reason 
that none of them contains suflicient novelty and ingenuity, apart 
from the spécial feature above alluded to, to support invention. 
Certainly a claim whose only novel feature is the application of a 
frame of antifriction rollers to an upsetting die cannot be sustained, 
as such rollers had long been used for similar purposes in many 
analogous arts. Regarding the seventh claim it should be noted 
— First, that there is no corresponding claim in the original for 
the spécial feature therein described, viz.: "The surfaces of the 
dies diverging from each other from the center outvvard;" second, 
that there is a claim for this feature, in combination with dies 
triangular in cross section, in patent Xo. 3()9,014, (reissue Ko. 
ll,02.j;) and, third, that Webster shows divei'gence in dies whose 
meeting faces are slightly eonvex. Assuining the claim to be 
valid it is clear that, like the others, it must be limited to the 
Kingsley die. The défendant does not use this die. 

It is idle, in view of the facts disclosed by this record, to contend 
that Kingsley was a pioneer. He may hâve made an improvement, 
but this is ail. His die does its work upon the old principle and 
in, substantially, the old way. It performs no new function and 
accomplishes no new resuit. If cheaper and better than the prior 
dies the record fails to disclose it. Kingsley may be entitled to 
protection for the advance made by Mm, and the claims of the re- 
issue, if confined to the invention of the original, may be upheld. 
If, however, a construction broad enough to cover the defendant's 
die is placed upon the claims they will necessarily cover also sev- 
eral preceding dies. Such a construction is, of course, unwarrant- 
able. The defendant's die resembles the Cook and Carlough and 
Webster dies more closely than the die of the patent. The défend- 
ant does not bend the bar into an angular form so as to lap the 
angular faces of the lower die section. In the defendant's die 
the lower section is not triangular in cross section. The upper 
section is not concave to coïncide with the lower section, but both 
sections are slightly eonvex. The indentation of the bar upon 
the rib of defendant's lower die section, even though preliminary 
to upsetting, is not the équivalent for the bending of the bar by 
v.55i'.no.5 — 42 
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thé die ofthe patent s Sucà ribs were old when King sley entered 
the fleld, and he hastaken pains to point out in his testiniony tlie 
advantages of bending tlie bar by his process over the prior methods 
of holding the bar straight upon a longitudinal rib. 
The bill is dismissed. 



KERR V. HOYLB et al. 

(Circuit Court, K. D. Pennsylvania. April 24, 1893.) 

No. 74. 

1. Patents for Inventions — Anticipation.. 

Letters patent No. 3.53,790, issued December 7, 1886, to David B. Kerr, 
were for a "woven fabric," the object of whlch is tlie production "in a 
woven ïabrlc of a variety of shades of color in tlie pattem or ligure, by a 
new way of mtervceaving the warp and weft threads, avolding the expansé 
of extra colors in the waip and weft threads," by "the combinatlon of two 
vrarps of the same color wltli two or more colored wéft threads; the warp 
threads being so àrranged in loom harness as to work in pairs, with a 
binder warp thread between the two flguring warp threads of eacli pair." 
kcld not to hâve been anticipated by certain fabrlcs made some years be- 
fore the date of the patent. 

3. Same— Validity— Rbsult of Accident. 

The patent Is not Invalid as covering nierely the resuit of an accident, 
but is sustalnable as showmg patentable invention. 

In Equity. Bill by David B. Kerr, as administrator, etc., against 
Hoyle, Harrison & Kaye, for the infringement of letters patent. 
Decree for complainant 

John Dolman, for coinplainant. 
George J. Harding, for respondents. 

BUTLER, District Judge. The plaintiff charges infringement of 
patent No. 358,790, issued to David B. Kerr, December 7, 1886, for 
a "woven fabric." The spécifications state the object of the inven- 
tion to be the production "in a woven fabric of a vai'iety of shades 
of color in the pattem or figure, by a new way of interweaving the 
warp and weft threads, avoiding the expense of extra colors in the 
wai-p and weft threads." The invention is stated to "consist in the 
combination of ^ two warps of the same color, with two or more col- 
ored weft threads; the warp threads being so àrranged in loom 
harness as to work in pairs, with a binder warp thread in the cen- 
ter of each pair." The claim is stated as foUows: 

"The combination of two or more wefts each of a différent color, with fig- 
uriiig warp |;lireajîs, and a binder warp thread between the two figurlng warp 
threads of each pair, as sh,pwn and deSeribed, and fqr thie purpose speclfled." 

. IThe effçct of this arrangement of threads in, the loom, and the de- 
scribed naethod of working them, is to produce a peculiar fabric, 
which is acknowledged to be new in the art, if not anticipated by 
either of the three spécimens of old fabric produced by the défend- 
ants. The défenses set up are, first, anticipation; second, an im- 
plied license; third, "that the matter claimed was not the inven- 
tion of Kerri but the resuit of an accident." The second was not 
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upged on the argument, and I understand is abandoned. Infringe- 

ment is not denied— if the patent is valid. 

In support of tke first ground of défense three spécimens of fabric 
made several years before tbe date of tbe patent — two of tbem des- 
ignated as Brooks Fabric ]Nos. 1 and 2, and tlie tbird as 8tead & 
Miller's Fabric No. 1. A careful examination of thèse exhibits and 
eomparison of them with the plaintiff's fabric, in the light of the 
expert testimony, has not satisfled me that tliey show the inven- 
tion described and claimed in the patent. It may be admitted that 
the question is not entirely free of diflficulty; but my judgment, 
after patient examination, is as stated. A discussion of tlie sub- 
ject hère, which must consist in a written eomparison of the élé- 
ments of tlie several fabrics, and an analysis of the conflicting testi- 
mony of the witnesses called, would be useless. 

Tlie conduct of the défendants respecting the patent is eutitled 
to weight in considering the question of its validity. The patentée 
was in their employment, and they encouraged him in securing the 
invention, appai*ently tliat they might enjoy the monopoly thus af- 
forded. After the patent issued they manufactured the fabric ex- 
tensively for some years, paying a small royalty for the piivUege. 
They were intelligent in the art, and of large expérience; and yet 
they did not seem to doubt the validity of tlae patent until the pat- 
entée had left their employment, and the license liad expired. 

The third ground of défense — "that the fabric was not the re- 
suit of invention, but of accident" — présents less difflculty. The 
clear weight of the évidence, as well as the admissions arising from 
the défendants' conduct, just adverted to, is in my judgment 
against it. 

I do not find, therefore, anytliing in the proofs sufiicient to re- 
pel the presumption of novelty and invention which attaches to 
the action of the patent ofiice in granting the letters. 

The bUl is sustained, and a decree may be prepared accordingly. 



JOHNSON V. HERO i^RUIT-JAR CO. 

(Circuit Court, 'E. D. rernisylvania. May 9, 1893.) 

Ko. 30. 

Patents por Inventions — Vai.tdity — Sealing Gaskets. 

ïhe claims of letters patent No. 408,177, Issued July 30, 1889, to Daniel 
W. Johnson, for sealing disks for jars, covered "a sealing gasket for Jars, 
liaving a base of waterproof material backed with and secured to a 
felted material," and also "a sealing gasket consisting of a body of felted 
material having waterproof material secured to Its opposite faces." 
Long prior to the application for this patent there were in use sealing 
gaskets composed of a disk of parchment and a disk of felt, arrangea the 
one on the other, but not secured together. Hcld, that pasting together 
the faces of the old disks, which is ail that is contemplated by the patent, 
does not involve invention, and the patent is void. 

In Equity. Suit by Daniel W. Johnson against the Hero Fruit- 
Jar Company for infringement of complainant's patent. Bill dis- 
missed. 
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Ollarles B. Collier, for couiplainant. 
Geo. J. Harding, for défendant. 

DALLAS, Circuit Judge. Prior to the application for the patent 
in suit, "sealing gaskets" composed of a dislc of parchment and a 
disk of felt, arranged the one upon the other but not secured to- 
gether, were in use for effecting, and did efifect, an air-tiglit seal- 
ing of jars or other vessels to which, for that purpose, they were 
applied. There was also in use a patented "packing for packages, 
caiîs, and vessels of ail kinds, in which fluids are to be transportée! 
or kept," "composed of a body of tough, flexible material, a sheet 
of tin or other foil applied thereto, and a flexible waterproof pro- 
tection or covering;" and the three layers thus described were 
"glued, cemented, or pasted together." The patent in suit is to 
Daniel W. Johnson, for "sealing disks for jars," etc., and is Xo. 
408,177, dated July 80, 1889. The claims are: 

"(1) A sealing gasket for jars or other vessels, haviiig a base of waterproof 
material backed wltli and seciwed to a felted material, substantially as de- 
scribed. (2) A sealing gasket consisting of a body of felted material liaving 
waterproof material secured to Its opposite faces, substantially as desci-ibed." 

The novelty of the subject-matter of thèse claims is at least 
questionable; but, assuming it to hâve been new to "secure" the 
components of the gaskets previouslj- in use, invention was not 
involved in pasting together the opposite faces of the old disks, 
and this is ail that was done or proposed by the patentée, or is al- 
leged to be done by the défendant. A decree dismissing the bill, 
with costs, will be entered. 



DETWILER V. B0SLER.1 

(Circuit Court, K. D. Pennsylvanla. May 9, 1893.) 

No. 16. 

1. Patents for Inventions — Infuingement — Mii.i.s. 

Letters patent No. 188,783, granted Mardi 27, 1877, to John S. Detwiler, 
for an improvement in griuding mlUs, elaimed "the combination of a 
pair of stones set to grind coai'se, with a second pair of stones, of larger 
diameter, set to grind flne, and run at a lower speed than the upper and 
smaller pair of stones; the partially ground grain falling from the upper 
to the lower stones, and passing from the latter in the form of flour." 
HdA, that the claim was infringed by the use of rollers revolving in a ver- 
tical plane instoad of stones revolving in a horizontal plane, the process 
and its results belng essentlally the same in other respects; for such i-oU- 
ers are the weU-known équivalents of the stones. 

2. Samb— Equivalence— EsTOPPEL. 

The patentée was not estopped to set up such équivalence to susfciin 
his claim of infringement by reason of the fact that in a communication 
to the patent office before his patent was granted he elaimed that the 
resuit obtalnablo by his invention was distlngulshable from that pro- 
duoed by crushing rollers; for the f allure of an inventor to perçoive the 
adaptabillty of a knowu équivalent to tlie practice' of his Invention does 
not debar his right to protection against its invasion by tlie use of such 
équivalent. 
8. Samb — Validity — "Ghadùai, Reductton" of Fioùr. 

The device elaimed by the patent involves invention, though the "grad- 
uai réduction" process effected by it was not new. 
' Rehearing) granted. 
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4. Same— Infbingement. 

Iiifringemeiit was not avoided by tlio use, in connection with tlie 
rollers, of a séries of "scalpere" or siftiug maclilnes, wliicli ser^'ed a 
purpose distinct from tliat of tlie rollers, and did not vary tlie mode of 
their opération, or the resuit tlioy acconiplislied. 

In Equity. On final hearing. Suit by Jolm S. Detwiler against 
Josepli Eosler for tlie infringement of a patent. Decree for com- 
plainant. 

Charles B. Collier, for complainant. 
Horace Pettit, for défendant. 

DALLAS, Circuit Judge. Tliis is a suit in equity for alleged in- 
fringement of letters patent No. 188,783, for improvement in grind- 
ing mills, granted to tlie complainant, and dated Mardi 27, 1877. 
The cause lias been fully heard upon the pleadings and proofs, and 
is now for décision. 

Tlie only claim of the patent is: 

"The combination of a pair of stoues, set to grind coarse, with a second 
pair of stones, of larger dlameter, set tu grind flne, and run at a lower 
speed than the upper and snialler pair of ston(<s; the partially gromid grain 
falling from the upper to the lower stones, and passing from the latter in 
tlie forin of flour, substantially as lierein spt^eifled." 

The defendant's devices and arrangement of parts are not iden- 
tical with those specifically designated in this claim. Instead of 
using "stones," revolving in a horizontal iilane, he uses rollers, re- 
volving in a vertical plane; but stones and rollers, with tliis vari- 
anoe in the manner of their révolution, were well-known équiva- 
lents in grinding mills, before the application for this patent was 
made. 

It has been urged, however, that the complainant is precluded 
from asserting this équivalence, because, as is alleged, he had, in 
aid of his application, denied its existence, and had, in efîect. dis- 
claimed rollers. Tins contention is based upon a communication 
addressed by the plaintiff's solicitor to the commissioner of patents, 
in which, by way of argument, the resuit claimed to be attainable 
by the applicant's invention was distinguished from that produced 
by crushing roUs. The eontrast which was really intended to be 
made was not between rollers and stones, but between mailing 
flour "practically direct from wheat," and "the crushing of wheat," 
which it was adniitted had been done by rollers. It seems prob- 
able that the applicant did not tlien perceive that rollers might be 
substituted for burrstones under his method, but ignorance on the 
part of an inventer of the adaptability of a known équivalent to 
the practice of his invention does not bar his right to protection 
against its invasion by the use of such équivalent; and nothing 
lias been shown which should estop the plaintifî from maintain- 
ing that right in this case. 

The défendant also uses, in connection with his rollers, a séries 
of "scalpers," or sifting machines; but thèse are additional to the 
rollers, and hâve a distinct purpose. Their employment does not 
vary the mode of opération of the rollers, nor the resuit which 
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tliey accomplish. There are other différences in détails betweea 
the plaintiif's and the defendant's mechanism, and in its arrange- 
ment, but it is not necessary to refer to them. The defendant's 
expert (Hollingsworth) lias testifled that, irrespective of scalpers, 
and assunîing that rollers are the équivalents of millstones, the 
two processes are, in his opinion, exactly the same; and my investi- 
gation of the exhibits and of the other évidence satisfies me that 
this opinion is correct. Hence, as the use of scalpers is inimaterial, 
and as rollers and stones are, in fact, équivalents, it follows that 
infringement has been shown, and the only remaining question is 
as to the validity of the patent. 

To overcome the presumption of its validity, the défendant lias 
adduced some oral testimony, and has also proved several printed 
publications, as well as a number of patents, both f oreign and of 
the United States, which he claims establish lack both of inven- 
tion and of novelty. But, upon careful examination of ail the évi- 
dence, I hâve reached the conclusion that neither of thèse défenses 
is sustained. If, as the défendant bas contended, the complainant 
supposed hùnself to be the inventer of "graduai réduction," broadly, 
and by wbatever apparatus or method accomplished, I quite agrée 
in thinking that he was mistaken. But his claim alone is to be 
considered, and that has no such scope. It is for a particular 
combination process, embodying a described organized mechanism, 
operating in a designated manner. It is for a combination of two 
pairs Of stones, (or their équivalents,) the upper pair being of the 
smaller diameter, and set to grind coarse, and the lower pair being 
of the larger diameter, and set to grind fine; and so operated that 
the lower , pair shall run at a lower speed than the 'upper pair, and 
that the partially ground grain, falling from the upper to the 
lower, shall pass from the latter in the form of flour. In the de- 
fendant's apparatus every élément of this claim is présent; the 
same end is achieved by substantially the same means. On the other 
hand, whUe it appears that the want which the complainant's in- 
vention was intended to supply had been already recognized by 
those engaged in milling, and that various attempts had been made 
to meet it, yet the means to that end, which this patentée devised 
and claimed, had not been previously in use in this country, nor 
patented or described in any publication either in this or in any 
foreign country. The conception of thèse means clearly involved 
invention, and they were both new and usefuL I do not overlook 
the fact that in some of the uses, publications, and patents set 
up some one or more of the éléments of the plaintifl's invention 
are présent; but in no one of them can aU of its essential features 
be found. It does not appear from the évidence that any of them 
"embodied substantially the same organized mechanism, operating 
substantially in the same manner, as that described in the patent 
claimed to hâve been anticipated." 

The plainfiflf is entitled to a decree in the usual form, which may 
be prepared and submitted. 
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STEAMSHIP SAMANA CO., Limited, v. HALIi 

(District Court, D. Moine. September 22, 18S2.) 

L MAKTinc Insurance — Libkl on Policy— Libelant. 

A marine p..]icy on the steamship Samana tnsured D., for accotint of 
■whom It may concem, to be pald, In case of loss, to the steamsliip Com- 
pany. D. was owner of the entire stock of the Company, exeept a smalî 
quantity held by other parties to comply with the Incorporation law. The 
atle to the vessel was iîi the company, and after Issulng the policy It sold 
her to another company, taking a mortgage to D. for a large portion of the 
price, and agreelng to give the purchaser the benefit of the Insurance on 
the shlp, upon paymetit of a proportion of the premlum, vmtll other Insur- 
ance should be effected. The purchaser was to keep the vessel Insured 
to protect the mortgagee, and for his own benefit. Before other Insurance 
was effected Uie vessel was lost Eeld, that under the provisions that. 
In case of loss, payment should be made to it, the company could main- 
taln a llbel on the policy, not only for its own Interest, but aJso for the 
Interest of ail others havtng rlghts under the policy. 

3. Same — Canceiaation — Liauii.itt for Loss. 

A vessel covered by a marine policy was sold, and a mortgage taken for 
the price, the seller agreeing to give the purchaser the benefit of the In- 
surance until other Insurance could be effected. On November 22, 1888, 
shG sailed from New York to Aux Cayes, a voyage usually lastlng eight 
days. On November 24th, 2,5th, and 26th a hurricane of great violence 
prfvailed over her course, and she was never again heard of ; but, as there 
was no télégraphie communication with Aux Cayes, her failure to reach 
that port remained unknown for a long tlme. On December 3d, before any 
appréhensions as to her safety had arisen, the purchasers of the vessel 
effected new Insurance, to commence on that day, and a cancellation slip 
was afflxed to the policy as follows: "At the request of the assured, tlils 
policy is hereby canceled at and from Dec. 3, '88, at noon, pro rata pre- 
mium to be pald for 8 months not used." The unused premlum was re- 
turned. Held, that the cancellation was not Intended to, and did not, dis- 
charge the Insurer from llability for loss prior to the date of cancellation, 
and that the tnsured was entitled to recover, the retumed premlum hav- 
tng been paid Into court 

8. Samk— Proof of Loss— Watver. 

An Insurer, by denylng liability for loss on the ground that he was re- 
leased therefrom by a cancellation of the policy, Is estopped to object to 
the want of prelimlnary proofs. 

In Adrairalty. Libel on a policy of insurance by the Steamship 
Samana Company, Limited, against Albert B. HalL Decree for 
libelants. 

William L. Putnam and D. W. Snow, for libelant. 
Benjamin Thompson, for respondent. 

WEBB, District Jiidge. By their policy No. 1,761, dated Aiif^nst 
2, 1888, sundry associâtes of the Portland Marine Underwriters, 
of whom the défendant was one, insured William B. Duncan, Jr., 
for account of whom it may concern, to be paid in case of loss to 
thé libelants, $2,500, from Angust 3, 1888, at noon, to August 3, 1889, 
at noon, upon the steamer Samana, her body, tackle, apparel, 
ordnance, munition, artillery, boat, and other fumiture. The 
hull, tackle, apparel, and fumiture were valued at $25,000; and 
machinery and boiler, at $20,000. By the terma of the contract, 
each subscriber assumed liability only in the proportion of one 
fiftleth part of the loss. The policy contained thla provision, viz.: 
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"It is agreed that any change of interest in the vessel hereby insured 
shall not affect the validity of this policy." The premiiim, amount- 
ing to f 175, was paid. William B. Duncan, Jr., who caused the 
policy to be taken, was owner of the entire stock of the Steamship 
Samana Company, Limited, with the exception of some |25 worth 
held'hy other parties to comply with requirements of the laws 
under which the company was organized. 

This company, subséquent to the date of the policy, sold the steam- 
ship to another company, taking a mortgage running to Duncan 
as security for |28,500 of the purchase money, and agreeing to give 
the purchaser the benefit of the insurance on the ship, upon pay- 
ment of a just proportion of the premiuni, until such time as other 
insurance should be effected. The purchasers were to keep tlie 
steamer insured to protect the mortgagees, and for their own benefit. 

On the 22d of Xovember, 1888, the steamer, being then sea- 
worthy, and properly manned and fitted for the voyage, and loaded 
with a gênerai cargo of provision and merchandise, sailed from New 
York for Aux Cayes, between which ports the usual passage took 
from seven to eight days. On the 24th, 25th, and 26th of Novem- 
ber, after the Samana left New York, a hurricâne of great violence 
prevailed over the portion of the océan she was to traverse, and in 
the région wliere, in the ordinary course of lier passage, she would 
at the time hâve been. She was never heard from after she sailed. 
But, as there was no communication by telegraph, her failure to 
reach, in due season, her port of destination, remained for a long 
time unknown, and no fears for her safety appear to hâve been en- 
tertained. On the 3d day of December, before àny appréhensions 
in respect to the safety of the Samana were excited, the purchasers 
of the steamer ad\ised the sellers that they had effected new in- 
surance, to commence on that day. Thereupon the broker of the 
Steamship Samana Company, Limited, and of Duncan, the agent and 
manager of that company, communicated to the respondent, who 
was the attorney and gênerai manager of the Eortland Marine 
Underwriters, the wish qf the assured to hâve the policy canceled 
at and from that date, and inelosed with thé communication the 
policy, and a cancellation slip to be aflfixed to it, in thèse words : 

"New York, Dec. 3d, 18SS. 

"Clause added to policy No. 1,761 of Portlaiid Mai-. Undwrs., issued to W. 
B. Duncan, Jr., Str. Samnna: 'At the request of the assured this policy is 
hereby canceled at and from Dec. 3/88, at noon, pro rata preminm to be paid 
for 8 months not used.' 

"$116.67. Walker &■ Hughes, per Eustace, for Assured. 

"Approved." 

The précise date when Hall, in behalf of tJie underwriters, sicned 
the approval of this cancellation, does not appear; but on the 26th 
of December the same brokers wrote to Hall this letter : 

"New York, Dec. 2Cth, iaS8. 
"Albert B. Hall, Esq.,'Atty. Portland Mar. Undwrs., Portland, Me.— Dear 
Sir: Referring to our respects of 3d inst., we inclose for yonr signature du- 
plicate of cancellation slip sent you with policy on Str. Samana, original of 
which you hâve. 

"Yours, truly. Walker & Hughes. Pr. Eustace." 



STEAMSHIP SAMANA CO. V. HALL. 665 

And a duplicate was returned : 

"Approved. Portland Marine Underwnters. 
'•By Albert B. Hall, Atty." 

Premium, pro rata, from December 3d, was returned; at what 
time, lias not been shown. Later, repayment o£ the wliole of the 
returned premium, with interest, was tendered tlie underwriters, 
and was rejected. At the time when lie flled this libel tlie libelant 
paid into court, for the respondent, liis proportion of returned pre- 
mium, and interest. The insurers uniformly denied any liability 
for the loss. 

ïhe first question is whether the vessel insured was lost by the 
périls covered by the policy before the date of cancellation. Upon 
this point I hâve not the least doubt. It is unreasonable to resort 
to remote possibility and unsupported conjecture to overcome the 
force of the well-established facts in the case. Unseaworthiness 
lias been suggested. The suggestion has no plausible basis. 

As amended, the libel is promoted in behalf of Duncan, named in 
the niortgage ; of the purchasers and mortgagors ; and of the Steam- 
ship Samana Company, Limited, — as their interests may be. The 
policy is, in tenus, made for the beneflt of whom it may concern, 
and payable, in case of loss, to the libelant. That the interests rep- 
resented by the libelant were those intended to be protected when 
the insurance was effected is unquestionable. The légal title of the 
steamer was in the corporation, but Duncan was practically the 
owner of the corporation's property. He took the mortgage as se- 
curity for payment for the property of the corporation, that, as its 
gênerai agent and manager, he had negotiated the sale of. He took 
the security in behalf of the corporation, and for its beneflt and pro- 
tection, and must be regarded as holding the mortgage in trust for 
it. In the negotiation for sale he contracted that the insurance, 
which the policy in terms provided should not be affected by any 
change of interest in the vessel, shouhl be maintained for the jiur- 
chaser, as lie might désire, and should be at his expense, while con- 
tinued in force. The provision of the policy that in case of loss pay- 
ment should be màde to the Steamship Samana Company, Limited, 
authorizes that company to maintain this libel, not only for its own 
interest, but also for the interest of ail others having rights under 
the poli(?A'. Ifurlbert v. Insurance Co., 2 Sura. 472; Aldrich v. In- 
surance Co., 1 Woodb. & M. 272; Ward v. Wood, 1.S Mass. 5.39; Davis 
V. Boardman, 12 Mass. 80; Hooper v. Eobinson, 98 U. S. 528; Dun- 
can v. Insurnnce Co., 129 N. Y. 237, 29 N. E. Rep. 76. 

The cancellation of the policy on the ÎM of Deceniber, like ail con- 
tracts, must be interpreted so as to uphold and effect the inten- 
tion of the parties, if that intention can be ascertained, and does 
not conflict with any rule of law. Now it is plain that, although ail 
parties were then ignorant of the prior loss of the vessel, and alike 
believed that she was in saf<'ty, yet their whole negotiation looked 
to the future. It did not take any account of the past. Risk from 
the 3d day of December on to the time when the policy would expire 
was the subject-niatter of their negotiation. The liability of the 
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underwriters for loss by any of the périls insured against, which 
should arise thereafter, was the thing canceled. An earlier day 
tlian that flxed in the policy was agreed upon for its expiration ; and 
the underwriters had no more ground for denying liability for losses 
that had occurred before the earlier day so fixed than, if tiiis can- 
cellation had not been made, they would hâve had in case of loss 
prior to the 3d day of Augnst, 1889, at noon, wlien, by its original 
terms, it would hâve expired, and of which no advices were received 
till a later day. This cancellation was, explicitly, "at and from 
Dec. 3." Though both parties to the cancellation believed that no 
loss had then occurred, it cannot be supposed that the assured 
would hâve consented to release his right to be indemnified for 
losses that might hâve been suflfefed between the date of sailing 
from New York and Deeember 3d, if that had been demanded by the 
underwriters as a condition of cancellation. On that day other 
policies were to attach. There would be, and was intended to be, 
no interval when the property was uninsured, nor any period of 
double insurance. But, as the property was already totally lost, 
there was, in fact, nothing to cancel. It was of this fact t^at the 
parties were ignorant. Being nothing to cancel, there was no re- 
turn premium to be paid. Tender of the sum returned, with inter- 
est, was made as soon as the tnith of the case was known, and, 
though this tender was not accepted, the defendant's share was 
paid into court when the libel was entered. 

The underwriters hâve uniformly and persistently denied any lia- 
bility, and contended that the cancellation of Deeember 3d relieved 
them from responsibility. They are not, therefore, in a position to 
object to the want of preliminary proofs, which, by the way, are not 
required by anything in the policy. 

The learned argument respecting the jurisdiction of the court, 
upon the view taken of the law, and the construction given to the 
mémorandum of cancellation, is inapplicable. There must be a 
decree in favor of the libelants for |50 and interest, with costs; 
the amoUnt paid into court as return premium to be deducted from 
the sum for which exécution is to issue, and to be paid back to the 
libelant. 
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THE PALMS. 

THE OREGON et al. v. PITTSBURGH & L. A. IRON 00. 

TiUO PALMS et al. v. SAME. 

(Circuit Court of Appeals, Slxth Oireuit. May 1, 1893.) 

Nos. 3-1 and 35. 

1. Charter Party— Constrcction- — Sbason Services — Towasb. 

Libelant chartered tlie propeller Oregon and the schooner Palms to 
carry ore between named ports, the contracts being executed at the same 
time, and each providing that the vt^sels should make as many trips as 
possible during the season. The contract with the Palms also provlded 
that she should always be towed by some other vesseL The Oregon towed 
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the Palms the whole season, and also another schooner on most of her 
trips, the latter being one of her regular tows. Held that, as the llbelants 
had knowledge of this towing, and failed to object to It, they cannot elaim 
that it was a breach of the contract to make as many trips as possible. 

•S. Same— Breach of Costract— Custom. 

It was, however, a breach of the contract for tlie Oregon to tow otlier 
vessels besides thèse two, and the construction of the contract in this 
regard cannot be varied by évidence of a custom for propellers of her 
class to tow as many as five vessels, where it is not shown that they 
always tow more than one or two. 

3. Same— Contract fok Act cl? Third Pekson. 

The Palms is equally liable for the breach of the contract by the Oregon 
in talilng additional tows, especially when the managing owner of both 
vessels was the same person, for when he allowed the Oregon to take up 
tows in violation of the contract he made the owners of both liable for 
bis act. 

4. Same— Return Trip— Taking Cargo without Consent. 

One of the stipulations of the contracts was that the yessel should take 
no eargoes on tlie returu trip escept with the consent of the charterers. 
In violation of this, they took on one trip eargoes of coal that delayed them 
some 10 days. It was shown that at the existing rates of freight it was 
more profitable for the owners to break their contract in this regard than 
to observe it. Bdd, that the owners' claim that at that season of the year 
loaded vessels could proeeed f aster than light ones, on aecomit of the 
strong wlnds prevailing, is no excuse for the breach; especially when their 
testlmony upou this xjoint is contradicted. 

5. Same— Tehms of Contract. 

As the contract makes no mention of the character of ore to be shipped, 
the owners cannot claim that the charterers themselves violiited the con- 
tract by loading hard instead of soft ore, which cost less to carry. 

6. Same— Mbasl're dp Damages. 

The évidence showed that the varions delays caused the loss of one trip, 
and that in conséquence the charterers, in order to fulflll their contracts, 
were eompelled to charter other vessels at current rates of freight to carry 
the eargoes that should hâve been carried by thèse vessels. Held, that the 
measure of the charterer's damages was the différence between the freight 
stipulated in the charter parties and the freight so paid by them. 

7. Same— 0VBRCH.4.RGB— Admiralty .Tdrisdiction. 

ïhe charterers sold the tonnage of the Palms for one trip at a rate in 
advanee of that stipulated in the contract, and her captain coUected from 
the consignée the whole of the freight, and retained it. Held that, as this 
collection was incidental to the performance of the maritime contract sued 
on, it may, as to the excess of the charter rate, be regarded as an over- 
charge of freight; and its recovery is fiUly withln the admiralty iurlsdic- 
tlon, as damages for breach of a maritime contract. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Ohio. 

In Admiralty. Libels by the Pittsburgh & Lake Angeline Tron 
Company against the propeller Oregon and others and against the 
schooner Palms. There were decrees in the district court for libel- 
ant, which were afflrmed on appeal by the circuit court. From 
the latter decrees respondents appeal. AfQrmed. 

Statement by TATT, Circuit Judge: 

Thèse were two appeals from decrees of the circuit court for the north- 
em district of Ohio, afflruiing decrees of the district court for the same dis- 
trict. The two cases hâve been heard together in the three courts, because the 
facts and the testlmony in them are substantially the same. The testlmony 
in the Oregon case was stipulated into the Palms record. The libels were 
flled in the district court by the Pittsburgh & Lake Angeline Iron Company, 
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a corporation opéra ting Iron mines oh Lake Superior, agalnst the propeller 
Oregon and the schooner Palms, to recover damages for similar breaches of 
similar contracts of affrelghtment, by which ,1. C. GUelirist, w}io was the 
managing owner of both vessels, agreed to carry iron ore for the mining Com- 
pany. The Oregon contract was as follows: 

"Vessel Charter. 

"Agreement between J. W. Moore, of Cleveland, Ohio, as managing owner 
of the vessel called the H. B. Tuttle, and Plttsburgh and Laite Angeline Iron 
Company, of Cleveland, O., made at * * *, thls 15th day of February, 18SG, 
wituesseth, that the said J. AV. Moore, for the considérations herelnaf ter named, 
hereby agrées that said vessel shall carry cargoes of iron ore for the ssild 
Plttsburgh and Lake Angeline Iron Co. during the season of 1886, froin Mar- 
quette, Mlch.,to Lake Erle ports, (not east of Krle,) at a rate of freight of oue 
and 20-100 dollars ($1.20) per ton of 2,240 pounds. Said vessel shall cairy no 
up loads wlthout consent of Plttsburgh and Lake Angeline Iron Co., and shall 
make as many trlps as possible on this contract. There shall be allowed four 
days' time for loadlng said vessel, and for furnishing a dock at which to dis- 
charge; the tlme to be reckoned from the hoiu- when said vessel reported 
and was ready to load, until loaded, and from the tlme when reported at port 
of destination, and was ready to imload, until a dock was fumlshed. The time 
of such reporting in both cases not to date from an hour earller than 8 o'clock 
A. M., or later than 5 o'clock P. M.; Sundays, public holidays, and time lost 
in conséquence of heavy seas, strlkes, or any other causes beyond the control 
of * * *, excepted. AVhen cargoes contracted by thls vessel are dellvered, 
if it shall be found that the time of détention exceeds the four days for trip. 
as above stipulated for, the said vessel shall be allowed a compensation for 
further détention, except for causes above stated, at the rate of flve cents 
per gross ton of cargo for each day (of twenty-four hours) of such excess. 
The time of reporting, ready to load, and when loaded, with causes of déten- 
tion, If any, shall be noted on the Mil of lading in everjf instance. A spfïclal 
order for each cargo shall be obtained from the Plttsburgh and Lake Angeline 
Iron Co., at Cleveland, O. Said Plttsburgh and Lake Angeline Iron Co., in 
considération of the above, hereby agrées to employ said vessel, and agrées 
to pay the freight as above mentioned. 

"Pittsburgli and Ijake Angeline Iron Co. 

"J. H. Oiithwaite, Secretaiy and Treasurer. 

"J. W. Moore, Managing Owner. 

"Cleveland, April 22d, 1886. 
"The propeller Oregon is substltuted for the propeller Tuttle in this contract 
by mutual consent. .1. H. Outhwaite, Secr-etary. 

"J. C. Gilchrist." 

The charter party for the Palms was exactly like the foregoing, with tho 
folio wing additional provisions: 

".Said vessel to rate not lower than A2, * * * and to be constantly 
towcd bj' some steamer." 

The Oregon was owned by J. C. Gilchrist, Randall E. Schuck, Thomas May- 
tliam, and William Landgraff. The Palms was owned by J. C. Gilclirist, Ran- 
dall E. Schuck, and AVilham H. GUcher. Gilchrist was tlie managing owner 
of both vessels. 

The libel against the Oregon, after setting out the contract, and an alléga- 
tion of fuU performance thereof by the libelant, averred that the Oregon had 
violated the express stipulation of the contract by going, on the 15th of Sep- 
tember, 1886, to Buft'alo for a load of coal, wlthout the consent of, and agalnst 
the protest of, tlie libelant, whereby she lost so much tlme that, but for that de- 
lay, she could hâve made one more trip during the season, and she thus com- 
pelled libelant. In order to supply the deflclency, to charter other vessels to 
carry iron ore at a rate greatly In excess of the contract rate, to wlt, $2.10. An- 
other averment was that the Oregon, wlthout the consent of the libelant, 
took in tow a great many vessels on her trips to and from Marquette, thereby 
preventlng her from making as many trips as possible, and resulting In the 
loss of another trip. 
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In the llbel agalnst the Palms, In addition to the (oregoing averments, It 
was charged that the captaln of the Palms had coUected from the consignée 
of the Iron ore carried upon one of the trips, to whom the Ubelant had sold the 
tonnage for that trip, $104 more than the charter rate, which belonged to 11- 
belant as profit upon the sale of the tonnage, and whlch the captaln timied 
ovt'i' to respondents. 

The answer of the respondents was— First, that the Ubelant had violated the 
coutract in loading hard iron ore, when it was uuderstood and agreed that 
the cargoes should be soft ore, which was cheaper to carry, and in sliipping 
ore belonging to others than the libelant; and, second, that the vessels made 
as many trips as possible, and no act of respondents In violation of terms 
of the contract had caused any loss or damage. As to the $104 collected by 
the captaln of the Palms, the respondents elaimed that, as it was received 
on a trip in whlch the Ubelant had permitted another to ship ore, the respond- 
ents were entitled to collect and keep the going rates of f reight from the 
real shlpper. 

The Oregpn towed the Palms during the entire season, and made 12 round 
trips between Marquette and Oleveland. 

It was conceded at the trial that the Oregon, on September 15, 1886, went 
with two tows, the Palms and the Marsh, from Cleveland to Buffalo, where 
the three vessels were loaded with hard coal, wliich was carried to Marquette. 
The libelant protested agaiast this violation of the contracts before the vessels 
left Bntt'nlo. The excuse offered at the trial was that in the rough weather 
of September the vessels made better speed when loaded, because the strong 
wiuds of thiit season would blow them out of their course if running light. 

It was also conceded at the trial that, in addition to the Palms, the Oregon 
also towed the schooner Marsh throughout nlne of the twelve round trips, 
and that on two of the three remaining round trips she towed a schooner in 
place of the Marsh, so that for only one round trip did she tow only tlie 
Palms. In addition to thls, on ten half trips, the Oregon towed a third ves- 
sel. Libelees' witnesses admit that a second tow delayed the propeller a day 
and a half in a round trip, and that a third tow delayed her as much more. 

The master in the district court found that the two vessels had violated 
their contracts, and lost one trip, by going to Buffalo for up loads of coal, 
and by towing the Marsh and other vessels, and fixed thelr liabUty for dam- 
ages at the différence between the contract rate of f reight and the going rates 
of freight which the libelant was compelled to pay to carry the cargoes for 
the lost trip. He also found for libelant against the Palms for $104. The 
district court conflrmed the findings, and entered the proper decree, which 
wïis aflnrmed by rlie circuit court. The différence between the contract and 
going rates of frelght when Ubelant bought tonnage to carry the cargoes 
for tiie lost trip was 80 cents a ton, mailing $840 damages chargeable to each 
vessel, as well as the $104 additional against the Palms. 

Harvey D. Gotilder, (F. H. Canfleld, of coimsel,) for appellants. 
Henry S. Shennan, for appellee. 

Before TATT, Circuit Judge, and SAGE and SWAN, District 
Judges. 

TAFT, Circuit Judge, (after stating the facts.) It is contended 
by ai)pellants that the provisions of the charters that the vessels 
should make as many trips as possible did not prevent them from 
towing other vessels on their trips, because it was the custom 
for a propeller like the Oregon to tow two, three, and sometimes 
as many as five, vessels at a time. We do not see how such a cus- 
tom could affect the construction to be placed on this contract. 
It may be very true that propellers of the power and tonnage of the 
Oregon are in the habit of towing three, four, and flve vessels, 
but they do not always do it Mr. Harvey Brown, in giving evi- 
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dence as oiie experienced în lake transportation, said tliat lié had 
in Mb chargé three propellérs càrrying iron ore between Mar- 
quette and , Miçhigan, wmcH. towed only one vessel. Indeed, ap- 
pellants' own witnesses admitted that the number of tows was 
varied frpm one to flve. It is only reasonable to suppose, there- 
fore, that the inteûtidncf thé parties to the contract in insertiùg 
the stipulation that the vessel should make as niany trips as 
possible was to prevent delays, as well by the towing of otlier 
veSséls as by other causes. Wé may infer, from the fact that 
the two contracta we're e3:ecuted about thé same time, and for 
the same purpose, that the parties expected the propeller named 
In one to tow the schooner named in the other, although there 
is no such express provision in either. The Oregon towed the 
Palms throughout the season. The libelant had îull notice of it, 
and did not object. This is a practical construction of the con- 
tract by the parties that is quite conclusivei The Marsh was not 
carrying freight for libelant, but she and the Palms seem to hâve 
been the regular tows of the Tuttle, the propeller mentioned in 
the original contract, for wlUch the Oregon was substit.uted, and 
there is no déniai that the libelant knew she was being towed by the 
Oregon ail summer. The libelant made no objection, and cannot be 
heard now for the first time to claim that this was> breach of the 
contract. There is no évidence to show, however, that libelant 
had any knowledge that the i Oregon was towing other vessels, 
and we are Batisûed that; in so far as this extra towage delayed 
the Oregon and the Faims, and made their trips less numerous, it 
was a violation of both contracts. It is objected on bthalf of the 
Palms that her owners, who are not ail the same as those of the 
Oregon, should not be responsible for the delay caused by the 
Oregon's taking up other tows, because the Palms could not con- 
trol the propeller's action. There is no force in the objection. The 
Palms was under contract to make her trips as fast as possible. 
We hâve found from the surrounding circumstances that this 
meant as fast as possible with another tow and the propeller Ore- 
gon. In so far as the Palms' making the trip without delay de- 
pended on the conduct of thë' steamer, her owners, in effect, agreed 
that the steamer should do nothing to prevent it. There is noth- 
ing unusual or impossible in one perspn contracting with another 
that a third person shall do something. But hère the case is eren 
stronger, for the managing owner of the Palms and the managing 
owner of the Oregon were the same person. When he allowed 
the Oregon to take up other tows in violation of both contracts, 
he made the owners of the propeller and the schooner both liable 
for his act, because, as managing owner for the schooner, he nec- 
essarily consented to his own conduct as managing owner of the 
propeller. His was a gênerai agency for the owners of the two ves- 
sels, and he represented botb sets of owners fully and completely. 

The évidence shows that the delay occasioned by towing third 
vessels was about three quarters of a mile an hour, or 18 miles a 
day. This would mean a réduction of speed of one eighth. Esti- 
anating the time for a half trip, exclusive of the time for loading, as 
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six days, though. it was often longer, tMs would amount to a delay 
of about three fourths of a day for each lialf trip. There were 
ten half trips when the Oregon towed a tMrd vessel in addition to 
the Palms and the Marsh, which made a delay in ail, on this 
account, of seven days and a half. Some effort was made to show 
that extra tows Avere only taken up when no delay could occur. 
The captain of the Oregon said that he only took an extra tow 
when he calculated ahead, and found he woiild arrive at Mar- 
quette Saturday night, and no unloading could begin until Mon- 
day; or when he would arrive at the Sault canal too late to go 
through until the next moming. It was immaterial in such cases 
whether he arrived at night or the next morning, so far as the time 
to be consumed in the trip was concerned. The captain could only 
hâve referred in this excuse to tows which he took for short trips. 
The tows counted in the ten half trips we hâve been considering 
were towed ail the way between Cleveland and Marquette, one 
way or the other; and it was impossible, with respect to a whole 
trip, to make such a calculation with any exactness. This ex- 
cuse is of a pièce with the excuse which Gilchrist and his cap- 
tains offer for the flagrant and deliberate violation of the two con- 
tracts in going to l'ufïalo, and taking thence full up loads of coal 
on the Oregon, the Palms, and the Marsh for the ninth trii). They 
were ready to leave Cleveland on September loth. Grilchrist went 
to the secretary of the libelant company, and inforined him that he 
was goÏQg to send his vessels to Buffalo, to take cargoes of coal 
from there to Marquette. He was told that this was a violation 
of his contract. He intimated that he would do it anyhow. He 
says that he explained that in the heavy winds that were likely 
to prevail during the trip which covered the equinoctial season 
his vessels would malte better time if loaded than light, and that 
on the previous trip up they had been delayed by being blown 
around by side winds, although the record shows that to hâve 
been one of his shortest tiips. The libelant objected, and sent a 
written protest to Gilchrist. The captains of his vessels seek to 
sustain this explanation as a valid excuse, and argue that, even 
though a technical violation of the contract, it caused no delay. 
The district and the circuit courts evidently gave no credence to this 
claim, and rightly. Harvey Brown, who at this same time sent 
three propellers and their consorts, not very unlike in draught and 
tonnage to those of libelant, from Cleveland to Marquette, testiiies 
that they had no difflculty of this kind, and made their trips very 
promptly. The excuse was late-born for the purposes of the case. 
The real reason for taking the coal was that freight rates for coal 
had risen so much that Gilchrist could make upwards of |1,500 
by violating his contract. This is perfectly évident from his con- 
duct in respect to his last^ — the twelfth — trip, when he again ap- 
plied to Outhwaite, the secretary of the libelant, to take up a 
load of coal. Outhwaite's statement is as folio ws : 

"At first I refused, but he threatened to repudlate thèse contracts if he was 
not allowed to take thèse up loads, saymg that he knew he could jnalte more 
raoney by breakmg thèse contracts and carrying thèse up loads of coal than ail 
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the damages we could recover against hîm by reason of tlie breach of the 
cojitract. At that time it was almost impossible to get vessels to carry ore by 
reason of tbe great demand for such tonnage, and it was absolutely necessary 
that we sliould haye tbe ore to fulflU our contiucts with otlier parties, and for 
this reason I was obliged to yield to liis deiuands, and consent to thèse ves- 
sels carrying on tliis one occasion an up load of coal, as demanded by him." 

A man who manifesta such a total disregard of the obligation of 
his contracta cannot expect courts to look with favor or credence 
on the hypothetical , excuses made by him or his employés for his 
flagrant and deiiberate breaches of them. It is ample explanation 
of his cOhduct that it was more profttable for him to break than to 
keep his charter stipulations. ïhe delay caused by taking an up 
load of coal was something more thafi 10 days. The vessels were 
ready to leave Cleveland for Marquette ,on the 15th of September. 
Instead of this, they went east to Buffalo, a distance of 200 miles, 
and did not leave 'there until the 18th. They were theu a day's 
sail further away from Marquette than at Cleveland, so that, instead 
of leaving Clevelajid on the loth, as they ought to hâve donc, they 
really began their trip from that point on the 19th, — a ioss of four 
days. The vessels reached Marquette on the moîning of the 27th 
of September, and reported at the dock of the libelant, ready to load, 
on the morning of the 2d of October. In other words, there was a 
delay of six days in unloading the cargoes of coal, a delay which ob- 
viously would not hâve happened had the vessels gone up without 
a cargo. Another labored effort is made by Gilchrist and his wit- 
nesses to show that the winds were so high and so adverse that he 
could not hâve left Cleveland before the 18th or 19th, even if he had 
not gone to Buffalo for the coal, from which the argument is made 
that his trip to Buffalo and back did not cause the Ioss of time. 
Grilchrist did not produce the logs of his vessels, and gave no expia- 
nation for their absence. He preferred to rely on the unassisted 
memory of his captains as to the exact direction and force of the 
winds during the four days, a year and a half before they testifled. 
This would be unsatisfactory évidence at the best, but it loses ail 
weight when considered in connection with the absolutely truthful 
data taken from the weather and wind records of the government 
signal service office at Cleveland, which are in direct conflict with 
it. Without commenting on the évidence mofe in détail, it is suffl- 
cient to say that it clearlv shows a delay of seventeen days and a 
half, caused by extra tows and the coal trip to Buffalo, both of 
which were breaches of contract by the libelees. We make no ac- 
count in this calculation of the delay caused by the weight of the 
cargoes of coal in the tenth up trip, though we do not doubt that the 
trip was a slower one for that reason. It is very signiflcant that of 
the 12 trips which the two vessels made, but two occupied more 
than 18 days. Thèse were the two when cargoes of coal were car- 
ried on the up trip, and they occupied 28 and 26 days respectively. 
Excluding thèse two trips, the average time of the round trips when 
no loads were taken was 15.2 days. It is quite dear that the 17 or 
18 daj'8 consumed, as we hâve found, by Gilchrist in breaking Ma 
contracts would hâve enabled his vessels to hâve made at least one 
more trip. 
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The défense tliat tke libelant violated its contracts in loading 
Lard, instead of soft, iron ore, has nothing in it. The contract men- 
tions no particular kind of ore, and the attempt of the respondents 
to insert such a limitation by oral évidence is entirely unwarranted. 
Moreover, respondents made no objection to the hard iron ore when 
it was being loaded, but only advance it now, when in search of 
excuses. 

Were we in doubt, inasmuch as two courts hâve found the issue, 
which is purely of fact on conflicting évidence for the appellees and 
libelant, it would be our duty to follow their flnding. Walsh v. 
Kogers, 13 How. 284; The Marcelhis, 1 Black. 414; The Waterwitch, 
Id. 494; The Albany, 48 Fed. Eep. 5(55. But, as the wliole case was 
vigorously reargued before us, we hâve thought it projjer to review 
the évidence. 

One of the chief objections by appellants to the decrees appealed 
from is the measure of damages enforced thereby. It is said that 
the correct measure is the différence between the market values of 
the two cargoes of ore at Cleveland and Marquette, less the contract 
rate of freight, whereas the measure adopted by the courts below 
was the différence between the contract rate of freight and the rate 
of freight which the libelant actually paid to transport the ore. 
Damages for breach of contract should be such compensation as will 
restore the injured party to the same pecuniary condition that he 
would hâve been in, had the contract been performed. A^Tiere one 
contracts with a carrier to transport ordinary merchandise, having 
a market value, from one point to another, the profit which both 
he and the carrier may reasonably expect him to make out of the 
transaction is the différence between the market value of the mer- 
chandise at the point of destination and the market value at the 
point of shipment, less the freight under the contract. The pecun- 
iary différence between the shipper's condition with the contract 
performed and liis condition if the merchandise is not shipped, but 
remains at the point of shipment, is this profit, which is, therefore, 
his légal damage. But it is a gênerai rule that it is the duty of 
one party to a contract which has been broken by the other to use 
reasonable diligence to reduce the damages arising from the breach. 
If, therefore, in cases of freight contracts, the carrier refuses to per- 
form, it is the duty of the shipper, if he can reasonably expect thereby 
to reduce his loss, to seek other means of transportation, and per- 
form the contract himself. In such a case the différence between 
his actual pecuniary condition and that in which he would hâve been 
had the carrier transported the goods under the contract is, 
not the profit which he would hâve made had the contract been per- 
formed, — for the contract has been performed, and he has acquired 
the opportunity to sell his merchandise at the market value prevail- 
ing at the place of destination, — ^but it is the increased expense of 
perforfliing the contract; that is, the différence between the contract 
rate of freight and the freight which he was actually obliged to pay 
to secure performance. And it would seem to be a good défense 
against a claim for profits lost by breach of a freight contract, that 
the shipper could hâve saved himself, or at any rate could hâve re- 
v.65F.no.5— 43 
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duced his loss, by employing other means of transportatloa Tîùs 
may be hardly consistent with Chief Justice Taney's opinion in Har- 
rison v. Stewart, Taney, 485, but it is in accordance with the weight 
of modem auttiority. 2 Sedg. Dam. (8tli Ed.) § 482. In such a case 
it would be necessary for the défendant to show that the shipper 
could reasonably expect to reduce his loss by other transportation. 
But it would hardly seem so necessary, in order to justify the ship- 
per in seeking other means of transportation and charging the car- 
rier with the increased freight, for him to show either that the profit 
from the executed contract would hâve equaled or exceeded the in- 
crease in the freight. When a shipper contracts with a carrier to 
transport merchandise, he is legally entitled to hare his merchandise 
carried without regard to the question whether the transaction 
would hâve been profitable to him or not. Were the contract one 
which justifled a resort to a court of equity for its spécifie perform- 
ance, it certainly would not defeat the relief prayed for, that the 
resuit would be unprofitable to the complainant. Of course, there 
is a limit to the increased expense which the injured party may in- 
cur in doing what the other was obliged, under the contract, to do, 
and which he may charge to that other. The limit is suggested in 
the rule laid down in the leading case of Hadiey v. Baxendale, 9 
Exch. 341, under which damages for a breach are limited to such 
as would naturally flow from the breach within the reasonable con- 
templation of the parties at the time of making the contract. He 
cannot go to extraordinary and unreasonably excessive expense or 
take unusual means to accomplish that which the other party agreed 
to do, and thus impose on the other liability for damages out of ail 
proportion to what either party might hâve reasonably expected as 
the loss from the breach. In Le Blanche v. Eailway Go., 1 0. P. Div. 
286, 302, Lord Esher, Master of the Eolls, then Mr. Justice Brett, 
used this language: 

"We think It may properly be sald that, If the party to perform a contract 
does not perform It, the other may do so for him, as reasonably near as may 
be, and charge him for the reasonable expense in so doing." 

This was approved as a correct statement of the law by Mellish 
and James, Lord Justices, in the court of appeal, although on the 
facts of the case they held that not to be a reasonable expense which 
Brett, J., had deemed to be so. The limitation upon the right of 
one party to perform the contract on the default of the other to do 
Bo is well brought ont in that case. ïhere the plaintiff had bought 
a ticket entitling him to a passage to Scarborough, to arrive at a 
certain time. Connection was missed at Newcastle with the Scar- 
Oorough train. Plaintiff would hâve had to wait an hour or two at 
ïTewcastle before resuming his joumey by regular train, and would 
^ave arrived at Scarborough about two hours late. There was no 
spécial reason why he should reach Scarborough at the time agreed 
on. He nevertheless chartered a spécial train, and arrived at Scar- 
borough a very little late. He sought to impose the heavy expense 
of the spécial train upon the company selling him his ticket It was 
held that he could not do so, because the means selected by him to 
perform the contract on the default of the railway company involved 
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an outlay extravagant and ont of proportion to tlie loss he would 
hâve sustained by waiting for a regular train. It was suggested 
that the proper standard for reasonableness of expense in such. a 
case was that cost wMcIl the plaintiff would hâve incurred to avoid 
the delay under the same circumstances, if he had not expected to 
charge it to the railway Company. 

The case of Lalœ Co. v. Elldns, 34 Mich. 440, upon whicli ap- 
pellants chiefly rely, was a case the décision of whicli went tipon 
the same principles as that announced in Le Blanclie v. Railway Co. 
There the contract was to carry three cargoes of sait from Bay City 
to Chicago by water. The défendant did not receive the cargoes, 
and the plaintiff was unable, because of the close of navigation, 
to obtain other lake transportation. He therefore shipped the 
sait in sniall lots, as he needed it, by rail to Chicago, and then sought 
to charge défendant with the différence between the contract rate 
of freight on the three cargoes and the cost of transporting the 
same quantity of sait by rail in small lots during the winter sea- 
son. It would hâve been manifestly unjust to hâve charged de- 
fendant with this extravagant différence in the cost of freights. 
As compared with the means of carriage stipulated in the contract, 
that actually taken was excessive and unreasonably expensive, and 
the différence was far beyond any loss naturally flowing from the 
breach within the contemplation of the parties. The case was one 
where, because of the impossibility of securing transportation of 
the same character as that provided in the contract, the injured 
party could not perform the contract at ail at the expense of the 
other, and was remitted to the same measure of damages which 
he would hâve had if he had not attempted to carry his sait to 
Chicago after defendant's default; that is, to the différence between 
the market values of the sait at Chicago and at Bay City, less 
the amount of the freight fixed by the contract. This is the only 
theory upon which the conclusion in that case can be explained. 
While Mr. Justice Campbell uses language which miglit seem to im- 
ply that the only measure of damages in. any case for the breach 
of freight contracts is that derived from market values, he re- 
fers to the ride laid down in the case of Le Blanche v. Railway Co. 
as authority for his conclusion, and states the principle there 
laid down as applicable to the facts before him. 

An examination of the authorities shows that in ail cases where 
the measure of damages for a failure or refusai of a carrier to 
receive goods tendered for shipment under a contract has been 
held to be the différence between the market value of the goods at 
the destination and their market value at the point of shipment, 
less the contract price of the freight, the shipper has not attempted 
to perform the contract by procuring transportation by other means. 
Bracket v. MoNair, 14 Johns. 170; O'Conner v. Forster, 10 Watts, 
418; Bridgman v. The Emily, 18 lowa, 509; McGovern v. Lewis, 
56 Pa. St. 231; Pennsylvania R. Co. v. Titusville & P. Plank Eoad 
Co., 71 Pa. St. 354. But where the goods, not received by the con- 
tracting carrier, are transported by another at a higher rate than 
the contract price, this measure is not adox>ted. In such a case 



676 FEDERAL BEPORTEB, Vol. 55. 

the goods, ît may be, are brought at the siame tkne Into the same 
market, and sell for the same market price as if carried under 
the contract, but it costs inore to get them there. Under thèse 
circumstances, neither reason nor authority leaves any doubt that, 
within the limitation already ref erred to, that the substituted means 
of transportation shall be reasonable, and not extravagant, the meas- 
ure of damages is the différence between the contract and the actual 
price of freight. The Eossend Castle, 30 Fed. Bep. 462; Lord v. 
Strong, 6 Mich. 61; The Flasli, 1 Abb. Adm. 119; Featherstone v. 
Willdnson, L. R 8 Exch. 122; Grand v. Pendergast, 58 Barb. 216. 
In Cutting v. Eailway, 13 Allen, 381; Spring v. Haskell, 4 Allen, 
112; Eailwaj^ Co. v. Henry, 14 111. 157; and Ward v. Eailroad Co., 
47 N. Y. 29, — cited on behalf of appellants, the goods were actually 
received by the défendant carrier, but were delayed in the delivery, 
and the measure of damages was, of course, held to be the dif- 
férence between the market value of the goods when they should 
hâve been delivered and their value when they were delivered. 
But such cases obviously hâve no application to cases like that 
at bar. 

ït is very clear, therefore, that the measure of damages adopted 
by the circuit and district courts in thèse two cases before us was 
correct. In the months of October and Novcmber, when it be- 
came entirely certain that the two vessels were going to make but 
12 trips, the libelant bought tonnage at the going rate of freight, 
i. e. 80 cents a ton more than the contract price, and shipped ore 
enough to make a fuU cargo for each vessel. This was not sub- 
stituted performance of the contract by unusual or extravagant 
means. It was the same method of transportation, and at the 
same season, as that flxed in the contract. Its cost may, there- 
fore, be properly chargea to the defaulting party. As each ves- 
sel carried 1,050 tons of ore, the damages chargeable to each un- 
der the contract was |840. 

The measure of damages adopted can be supported in another way. 
Ore tonnage between Marciuette and the Lake Erie ports wes1; 
of Erie has a market value, which varies froni month to month 
in the season. Under the construction put upon thèse charters 
by the parties, the libelant had the right to sell the tonnage there- 
by secured to it to any one else, because, with the knowledge of 
the owners of the vessels, it did sell the tonnage for two trips with- 
out objection. Viewing tonnage as a commodity bought and sold, 
the measure of damages for failure to supply it according to con- 
tract would naturally be the différence between the market and the 
contract priées. Higginson v. Weld, 14 Grray, 165; Ogden v. Mar- 
shall, 8 N. Y. 340. The price actually paid by the libelant was the 
going «r market rate of freight, and the damages found by the court 
l)elow were the différence between that rate and the contract rate. 

There remains to consider only the fl04 charged against the 
Palms. This was the profit of 10 cents a ton on one trip of that 
vessel where the litelant sold the tonnage to Harvey Brown at $1.30 
pèr ton. There is no doubt of libelant's right to sell the tonnage 
under the charter, because, as already stated, it had been done be- 
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fore, with the knowledge and consent of the vessel's owners. The 
captain of tlie Palms colleeted the entire freight from Brown, and 
turned it over to Clilchrist, managing owner of the Pahns. The 
10 cents a ton, or |104, of the freight belongs to the libelant, and 
the Palms or her owners should pay the same to the libelant. 
But the jurisdiction of this court in admirait}' to render a decree for 
the money is denied on the ground that the cause of action is not 
maritime, but is a mère right to sue for money had and received at 
common law. As the collection of the f 104 was incidental to the 
exécution of the maritime contract sued on, and may be regarded 
as an overcharge of freight by appellants against appellee under that 
contract, we think the amount fairly recoverable as damages for its 
breach, and therefore fuUy within the admiralty jurisdiction. 

The decrees of the circuit court in both cases are afflrmed, with 
interest from their date, at the costs of appellants. 



LUMBERMAN'S MIN. CO. v. GILCHRIST et al. 

(Circuit Court of Appeals, Slxth Circuit. Maj- 1, 1893.) 

No. 37. 

1. Shipping— Chakter Partt — Absolxitb Coktract. 

A cliïirter party provlded tliat the vesscl should carry elght cargoes of 
Iron ore from Escanaba, Mlch., to Lake Erle ports, during a certain season; 
the vessel to be constantly towed by a specltied propeller, and the elght 
trips to be distributed through the season of navigation as equally as pos- 
sible. Tlie vessel, however, only made six trips, and the shipper sued 
to recover advauced freight, which he was compelled to pay for the trans- 
portatlon of the other two cargoes by other vessels. Hcld that, as défend- 
ants' imdertaklng vi'as an absolute one, they were liable, notwithstanding 
that the propeller named was not under their control, and had been pre- 
viously engaged to make a trlangular trlp to Chicago In connection with 
each trip from Lake Erie ports to Lake Superior, and that this fact was 
known to the agent of the shippers when he made the contract for them. 
50 Fed. Rep. 118, aflirmed. 

S. Same — Depensp:s. 

The slilpowners were not relleved of liability by the fact that in August 
they tendered other tonnage to make up an anticipated default of the 
charterod vessel, it appearlng that navigation did not open for that season 
untll the Ist of May, and that in August the cliartered vessel was only a 
few days behind in her trips, aceording to the equal distribution of the 
elght cargoes duiing the season, as provlded for in the charter; and that 
her defaults occurred later in the season, at which tlme her owners made 
uo tender of addltional tonnage. 50 Fed. Rep. 118, aftirmed. 

3. Same — Measuek ov Damages. 

Under thèse circumstances, the measure of damages was the différence 
between the freight as flxed In the charter party and the freight actually 
pald for the transportation of the cargoes which the chartered vessel 
falled to carry. 50 Fed. Rep. 118, aftirmed. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Ohio. 

In Admiralty. Libel in personam for breach of charter party. 
In the district court a decree was rendered for libelant, which was 
affirmed by the circuit court on an appeal thereto. 50 Fed. Eep. 
118, afflrmed. The respondents ajjpeal. AfîHrmed. 
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Harvej D. Goulder, (P. H. Oanfield, of counael,) for appellanta. 
Hency S. Sberman, for appellee. 

Before TATT, Circuit Judge, and SAGE and SWAN, District 
Judges. 

TAPT, Circuit Judge. This is a libel in personam against J. O. 
GUchrist, R. E. Schuck, WiUiam H. Gilcher, Louis WoodrufE, Myra 
Lavoo, and h. H. Weeks, owners of the schooner B. F. Bruce, for 
breach of th.e foUowing contract: 

"Vessel Charter. 

Agreement betwen J., C. Gllchrlst, of Vermllllon, Ohlo, as managing owner 
of the vessel caJled the B., F. Bruce, and J. H. Outhwaite & Oo., of Cleveland, 
Obio, as a«eitts for Lumberman's Mining Company, made at Cleveland, Ohlo, 
thia 4th day of February, 1886. Witnesseth, that the sald J. O. GUchrist, for 
the considérations hereinafter named, hereby agrées that said vessel shall 
carry elght (8) cargoes of iron ore for the said J. H. Outhwaite & Co., agents, 
during the season of 1886, from Escanaba, Michigan, to Lake Erle ports, (not 
east of Erle,) at a rate of frelght of one dollar ($1.00) per ton of 2,240 poimds. 
It Is understood that the above number of trlps shall be distributed through 
the season of navigation of 1886 as equally as possible In regard to time. It 
l« also understood that the said vessel shaU be constantly towed by the pro- 
peller N. K. Fairbanks, during the life of this contract. There shall be al- 
towed an average of four days' time for loading said vessel, and for fumlsbing 
» dock at whlch to discharge; the time to be reckoned from the hour viffaen 
raid vessel reported aad was ready to load, untll loaded, and from the time 
•ivhen reported at port of destination, and was ready to unload, untU a dock 
ivas fumished. The time of such reporting in both cases not to date from an 
l>our earller tban 8 o'clock A. M. or later than 5 o'dock P. M.; Sundays, public 
bolidays,and time lost In conséquence of heavyseas, or anyother causes beyond 
the control of Lumberman's Mining Company, excepted. When each cargo 
contracted by this vessel is delivered, 1£ It shall be found that the time of dé- 
tention exceeds four days for each trip, as above stipulated for, the said ves- 
sel shall be allowed a compensation for further détention, except for causes 
above stated, at the rate of five cents per gross ton of one average cargo for 
each day (of twenty-four hours) of such excess. The time of reporting, ready 
to load, and when loaded, wlth causes of détention, if any, shall be noted on 
the biU of lading in every Instance. A spécial order for each cargo shall be 
obtalned from the agents of said Lumberman's Mining Company, at Cleve- 
land. Said J. H. Outhwaite & Co., agents. In considération of the above, here- 
by agrée to employ sald vessel, and to pay the frelght as above mentloned. 

•*J. O. GUchrist, Slanaglng Owner. 

"Lumberman's Mining Oo. 

"By J. H. Outhwaite & Co., Agents." 

The libel averred that but six cargoes of iron ore were carried 
during the season of navigation of 1886 by the respondents, and that 
the libelant was obliged to and did charter other vessels to bring 
the two other cargoes of iron ore from Escanaba to Cleveland at the 
rate of |1.72 per ton of 2,240 pounds. The respondents admitted 
the charter, and that the Bruce did not carry eight cargoes, but 
averred in défense that it was known to both the parties to the char- 
ter that the steamer Fairbanks was chartered during that season to 
make trlps from Lake Erie to Lake Superior, thence to Chicago, and 
thence to Escanaba, and from there to Lake Erie ports; and the 
number of trlps the Bruce could make was known and understood 
to dépend on the number of trips the propeller Fairbanks made. 
That the respondents well and truly performed the contract, be- 
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cause the Bruce was constantly towed by the propeller Fairbanks, 
and remained steadily in the employ of the libelant during the 
season, and acconiplished ail the trips for libelant that it was pos- 
sible for a schooner so towed to raake during the season of 1886. 
The answer also charged that the Bruce had been subject to great 
and unwarranted delays in obtaining libelant's cargoes, whereby she 
was prevented from making the trips specifled in the contract. Fur- 
ther, the respondents averred that after the Bruce had accomplished 
several trips it became apparent that, owing to the great delay to 
which the vessels were subjected in handling cargoes, she would 
be unable to make the entire eight trips. That the respondents fre- 
quently pointed out to the libelant the évident inability of the Bruce 
to make eight trips, and offered to put in other tonnage to make 
good the deficiency. That they then had other tonnage which they 
were ready and wiJling to put in to equalize the number of trips, but 
the libelant refused to employ other tonnage, or to permit the re- 
spondents to put in other tonnage; and that, if this other tonn;;,ge 
had been permitted, there would not hâve been any loss to eifchtjr 
libelant or respondents. 

There is no évidence whatever to support the averment of the 
answer that the libelant company had delayed respondents' ves- 
sel in loading bejond the time allowed for this purpose in the 
contract. We think equally untenable the contention of coun- 
sel for the appellant that, under the contract, and the circum- 
stances surrounding it, the appellant should not be held respon- 
sible for the delays of the steamer Fairbanks on the ground that ylie 
had been named in the charter with the consent of the Mining Com- 
pany, as the vessel to tow the Bruce thereunder. 

The évidence disclosed that the parties had made a contract on 
the 4:th of February, 1886, as follows: 

"Outhwaite & Co., Agents of the Lumberman's Mining Co.: We will trans- 
port for you 30,000 tons of iron ore from the port of l-lseanabn, Michigan, to 
Lake Erie ports, not east of Erie, in equal monthly quantity, dnring the sea- 
son of nivigation, 188G, at the rate of one dollar per gross ton, steam tonnage. 
[Slgned] "Moore, Bartow & Gilchrist." 

This was accepted by the mining company per Outhwaite & Co., 
February 9, 1886, and thereafter the parties met for the purpose of 
naming the vessels under which this contract was to be performed, 
and slgned the charter herein. This notation was made on the con- 
tract by libelant: "We accept charter of schooner B. F. Bruce to 
apply on this contract." In making the charter the Fairbanks was 
named by Gilchrist as the steam vessel to tow the Bruce, and the 
namé of that propeller was accordingly inserted therein. 

Taking the original contract and the charter together, it is per- 
fectly clear that the respondents are responsible for the Fairbanks' 
delays, because they stipulated to carry the iron ore by steam ton- 
nage. It is wholly immaterial whether the Fairbanks was under 
the control of the respondents or not. The contract was that the 
Bruce should make eight trips in tow of the Fairbanks. It was, 
therefore, the contract of the respondents that the Fairbanks should 
make eight trips. There is no reason why one may not contract 
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with âiiother that a third shall do a stipulated work. The circum- 
stance that Pollock, who negotiated the contract for the niining 
Company, may hâve known that the Fairbanks was chartered to 
some one else, and may hâve known that the Fairbanks was going 
to take a triangular trip to Chicago in connection with her trips 
from Lake Erie ports to Lake Superior, cannot aflEect the unqualilled 
obligation of the contract into which the respondents entered that 
the Bruce should make eight trips between Lake Erie ports and 
Escanaba, during the season of navigation, in tovv of tlie Fairbanlcs. 
It would be unlieard of to ingraft a condition of the character sug- 
gested on a contract so explicit in its provisions. If the parties had 
wished to malie tlieir obligation to perforui eight trips with the 
Bruce conditional on jn'ouipt navigation by the Fairbanks, they 
should hâve expressly so stipulated. Even if we could consider ail 
the oral évidence otîered upon this point, we hâve no doubt what- 
ever that the intention of the parties was exactly expressed in the 
contract. 

Coming now to the third défense, based on Gilchrist's tender of 
extra tonnage, we are of opinion that libelant was not obliged to 
accept the offer when made. ïlie trips made by the Bruce were as 
follows: She reported at Escanaba on the (ith of May, and she de- 
livered her flrst cargo so as to be paid for it on the 14th of May. 
She reported again at Escanaba on the 7th of June, and finished 
loading ou the 8th. The tiuie when she arrived at Chneland do(;s 
not appear. She reported ready to load again at Escanaba on the 
13th of July, and flnished loading on the same day, and collected 
her freight at Cleveland on the 21st of July. She reported again 
at Escanaba on the 18th of August, flnished loading on the 19th, 
and collected her freight the 24th of August at Cleveland. She was 
ready to load again at Escanaba on the 28th of September, was 
loaded on the 29th, and it does not appear when she reached Cleve- 
land. She was ready to load at Escanaba on the 31st of October, 
flnished loading on the Ist of November, and collected her 
freight on the lOth of November. The 30,000 ton contract provided 
that the ore should be delivered in equal monthly installments. The 
charters subsequently made provided for the distribution of eight 
cargoes as equally as possible through the season of navigation. 
It is quite probable that the parties hoped that the season of 
navigation would begin on the Ist of April, and that the eight 
carcoes might be distributed through eight months. As a niatter 
of fact, the season of navigation did not begin until 1:he Ist of May, 
so that it was seven months instead of eight. In this resuit we 
think that the construction of the contract should be that the eight 
cargoes were to be distribiited over the actual season of navigation, 
equally; and that it was a compliance with the contract for the 
resnondents to furnish tlieir flrst vessel in May. If we are right in 
this, then. dividing the time between the Ist of May and the 30th 
of November, 214 days, by 8, we flnd that the trips, if distributed 
with exact equality, would be 26f days each. The third trip was 
completed on the 21st of July, 82 days after the opening of the sea-. 
son of navigation, or but 2 days after the third trip should hâve 
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been completed if each trip had been made in 26| days. Gilchrist 
sajs tbat in the first part of August lie went to Pollock, who repre- 
sented tlie libelant, and asked to liave tlie privilège of putting in 
some other tonnage for the Bruce, but Pollock would not permit it, 
because, he said, they were carrying tbeir ore as fast as they were 
entitled to it. Wlien the conversation with Pollock was had, there- 
fore, there had been no such falling behind that libelant conld then 
be required to accept extra tonnage. The fourth trip was completed 
on the 24th of August, or nine days after it should hâve been com- 
pleted to make the trips exactly equal. This certainly gave no 
right to Gilchrist to put in another cargo in August, as he wished to 
do. His defaults were later, — at a time when freights were higher. 
Gilchrist did not propose to put in new tonnage for September, 
October, or November, and the August tender did not relieve him 
from the obligation he was under of making the other four trips 
after the 13th of August at periods as nearly equal as possible. 
There is no attempt to show that at the time when Pollock might 
reasonably hâve anticipated a failure on Gilchrist's part to make 
the eight trips he could then hâve obtained tonnage at a less rate 
than he did afterwards obtain it to be put in during the months of 
October and November, — the months in which the delinquencies 
occurred. 

Finally, as to damages, the same question is raised that has al- 
ready been considered in the case of The Oregon v. Iron Co., 55 Fed. 
Rep. 666, (deeided at this term.) Under the circumstances hère the 
proper measure of damages was the différence between the freight 
as tixed in the contract and the fi-eight actually paid on the cargoes 
which were shipped to take th<; place of the two cargoes which the 
Bruce failed to carry. The district court adopted this measure of 
damages, and its decree was affirmed by the circuit court. The de- 
cree of the circuit court is therefore affirmed, with interest, at the 
cost of the appellant. 



LUMBERMAN'S MIN. CO. v. GILCHRIST et al. 

(Circuit Court of Appeals, Sixtli Circuit. May 1, 1893.) 

No. 36. 

SnippiNG— Chabtbr PAiiTT—BRBAon— Défenses. 

A vessel was chartered to carry eiglit cargoes of iron ore from Escanaba, 
Mich., to Lalie Erie ports, during a given season of lalie navigation. Her 
seventh voyage was completed late in the season, but she was then re- 
quested, late in November, to go to Escanaba for the eiglith cargo, and 
proceeded thither on the promise of the charterer's agent that she would 
be loaded. The cliarterer allowed four days for loading, and If she had 
been loaded in that time she could hâve completed the trip, but, owing to 
the fact that the ore was frozen, her loading was not In fact completed 
until the next spring. HcUl, that her owners were not liable for advanced 
freight paid by the charterer for the transportatlon of another cargo 
during that season, for the vessel's breach of the charter party was caused 
by the charterei-'s default in loading. 50 Fed. Rep. 124, reversed. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Ohio. 



682 FEDERAI, EEPOSTER, Vol. 55, 

In Admiralty. Libel in personam by the Lnmbemian's Mining 
Company against J. 0. Gilchrist to recover damages for breach of 
a charter party. The district court entered a decree for libelant 
in the sum of $477.70, which, on appeal to the circuit court, was 
reduced to $407.40, and afflrmed as thus modiâed. See 50 Fed. Eep. 
124. Eespondents appeal. Eeversed. 

Harrey D. Goulder, (F. H. Canfleld, of counsel,) for appellants. 
Henry S. Sherman, for appellee. 

Before TAFT, Circuit Judge, and SAGE and SWAN, District 
Judges. 

TAFT, Circuit Judge. This is a libel in personam against the 
same respondents as in the last case, (Lumberman's Min. Co. v. Gil- 
clixist, 55 Fed Eep. 677,) for the breach of a charter party which J. 
C. Gilchrist, as managing owner of the schooner S. H. Foster, en- 
tered into with the Lumberman's Mining Company, to carry eight 
cargoes of iron ore during the season of navigation of 1886, from 
Escanaba, in Michigan, to ports on Lake Erie, not east of Erie; 
said cargoes to be distributed through said season as equally as 
possible, and the schooner to be constantly towed by some steamer. 
This charter was entered into under exactly the same circumstances 
as those stated with respect to the Bruce in the previous case, 
and contained substantially similap terms. The eight cargoes to 
be carried were to form part of the 30,000 tons mentioned in the 
original contract of February 4, 1890. The breach claimed was' 
a failure to make the eighth trip. The other seven were either 
made or performance of them was waived. The master in the 
district court found that the trip had not been made through de- 
ifault of respondents, and that other tonnage had been chartered in 
the month of November at an increased cost of 81 cents per ton, 
for which respondents were liable. This finding, which waa ap- 
proved by the district court, was not sustained by the circuit judge, 
for the reason that the other tonnage obtained by the libelant 
between the Ist and 16th of NoTember could not properly be said 
to hare been secured in conséquence of the Foster's default, be- 
■cause an agent of libelant had requested the Foster to go to Es- 
canaba for her last cargo af ter the tiine of procuring such other ton- 
nage. The Foster reached Escanaba late in the season, and the 
libelant commenced loading her under the contract, but did not 
ifinish loading her until the next spring. When she came down 
to Cleveland, Gilchrist says he oft'ered to put hep cargo in under the 
contract, and thus make the eighth trip, but that tire libelant re- 
fused to accept the offer, and pald $1.35 per ton, which was the 
going rate of freight in the spring of 1887. The circuit judge 
held that the trip completed in the spring of 1887 ought to be count- 
ed under the contract, and therefore that the libelant should be 
allowed to recover the différence between the contract price, $1 
per ton, and thé $1.35 per ton which was actually paid, for which 
he entered a decree. 
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We are of opinion that this decree must be reversed. We think 
the évidence is very clear that the Poster went to Escanaba late 
in îfovember, at the request of the libelant, on the statement of its 
agent that when she got to Escanaba she would be loaded. She 
arrived at Escanaba on the 26th of November. Had the libelant 
then loaded her, she could hâve made the eighth trip that sea- 
Bon, because her consort, the steamer Tuttle, who towed her to Es- 
canaba, did load and take a cargo down to Lake Erie. The libel- 
ant was bound by contract to load the Foster iu four days. It did 
not do so. This was a breacb of contract on its part for which it 
is no excuse now to say that performance was prevented by act of 
God. The agent of libelant knew, or ought to hâve known, that 
the ore was so frozen at Escanaba at the time he directed the Fos- 
ter to go there that she could not load. Upon this point the évi- 
dence is clear. The libelant is, therefore, clearly estopped, hav- 
ing induced the Foster to go to Escanaba with the promise that she 
should hâve a load, to rely on the frozen condition of the ore as an 
excuse. The failure to make the eighth trip must be charged to 
the fault, not of the respondents, but of libelant. We do not 
think there is any sufflciently deflnite proof of damage caused by 
the laying up of the Foster at Escanaba during the winter to war- 
rant a decree in favor of the respondents on their cross bill. 

The judgment will be reversed, with instructions to dismiss both 
the libel and the cross libel, at the costs of the libelant. 



THE PERCY BIRDSAI,L v. THI3 TNVBRTROSSACKS AND THE JAMES 

McCAULLEY. 

THE INVERTROSSACKS v. THE JAMES McCAULLEY. 

(District Court, E. D. Pennsylvania, May 5, 1893.) 

Nos. 5 and 10. 

1. COLLISTON— VeSSBL AT ANCHOK— TUG AND TOW— NeGLIGENCK. 

A scllooner lay at anclior, isell over to tlie western side of the Delaware 
river, wliere tlie channel was over a mile wide, witli her sails taken ia, her 
bow polnting down tlie river, and her anclior light properly set. A tug 
with a large and heavy iron ship in tow, at tlie end of a long hawser, came 
up the western side of the channel. The tug passed the schooner a short 
distance oft' Lhe port side, but the ship eoUided with the schooner's star- 
board bows, and inflicted considérable injury. Held, that both tho 
tug and the t^blp were at fault,— the tug, in nmning with her unwieldy 
tow so far westward in the channel, and la approaching so near the 
schooner before tuming off; and the ship, in failing to change her course 
and foUow the tug until collision was inévitable, 
a, Same— DuTY OF Tug and Tow. 

The fact that the ship was heavy, and the tug's control of her at the 
end of a long hawser very imperfect, imposed on both unusual vigilance, 
and rendered imperative the duty of keeping well to the eastward. 
3. Libel in Rem— Défenses — Rblease on Bond — Loss of Libelbd Vessel— 
Limitation dp Liabilitt. 

The fact that a ship, against which an action in rem is pending, after 
her release on bond, Is lost in a subséquent venture, and that a pétition 
for limitation of liabllity was afterwards flled, ia not a défense to the 
libel. 
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In Admiralty. Thèse were two libels in rem for collision, — one 
brought in belialf of tlie schooner Percy Birdsall against tlie slii]) 
Invertrossacks and the tug James McCaulley; and the other, in 
belialf of the owners of the Invertrossacks against the -lames île- 
Caulley. Decree in the former for libelants against both tlie ship 
and the tng; and in the latter, in favor of the ship, for half damages. 

Ourtis Tilton, for the schooner. 

J. Eodman Paul and Horace L. Oheyney, for the ship. 

John P. Lewis, for the tug. 

BUTLER, District Judge. The schooner Avas at anchor on the 
night of January 10, 1892, in the river Delaware, well over to the 
western side, oiï Bombay hook, where the channel is a mile or more, 
in width. Her sails were taken in, and an anchor light properly 
set. The Invertrossacks, a very large and lieavy iron ship, in tow 
of the McCauUey, at the end of a long hawser, was coming up on the 
western side of the channel. The tng passed the schooner a short 
distance off on the port side, while the ship came into collision with 
her bows (which pointed downwards) on the starboard side, in- 
flicting considérable injury. 

I do not find anything to justify a belief that the schooner was in 
fault. She was properly anchored in a suitable place, and ail Tisual 
and necessarjr précautions were observed to warn approaching ves- 
sels of her position. Purthermore she was plainly seen from both the 
tug and ship at sufflcient distance to enable them to keep off. Xo 
additional précautions (if any could hâve been taken) would hâve 
been of service. 

I find both the tug and ship to hâve been négligent; the former 
in running with her unwieldy tow so far westward in the channel, 
and in approaching so near the schooner before turuing oiï; and 
the ship in failing to change her course and follow the tug until 
collision was inévitable. The évidence fully justifies a belief that the 
latter was negligently handled. The warning of her lookout was 
not promptly lieeded. She seems to hâve virtually committed her- 
self to the guidance of the tug, and to hâve paid little attention to 
the latter's movements. The f act that the ship was A^ery heavy and the 
tug's control of her, at the end of a long hawser, very imperfect, im- 
posed on both unusual vigilance, and rendered the duty of keeping 
well over to the eastward, the more imperative. I will not discuss 
the évidence; it is sufflcient to indicate my reasons for the conclu- 
sions reached. 

A decree in favor of the schooner must be entered against both; 
and in favor of the ship against the tug for half damages. 

The défense based on the fact that the ship after her release on 
bond, was lost in a subséquent venture, and that a pétition for lim- 
itation of liability was afterwards flled lias not been overlooked; 
but it cannot be sustained. The authorities cited are inapplicable 
to such a state of facts ias exists hère. It would be most unrea- 
sonable to subject the libelant to the conséquences of such loss, 
after the vessel liad been taken from her control, or from under her 
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attachment, and risked in another venture in wliicli she had no in- 
terest or concern. Tlie owners' prayer for limitation came too 
late; and came only for tlie purpose of shifting from tlieir owu 
slioulders a loss, (whicli arose exclusively from tlieir own subsé- 
quent venture, and which they should consequently bear) to tke 
shoulders of tlie libelant, who had no connection with it. 



THE CHARLES L. JEFFREY. 

CARLETON et al. v. THE CHARLES L. JEFFREY. 

(Circuit Court of Appeals, First Circuit. April 28, 1893.) 

No. 29. 

Collision— ScHOONERs—CiiossrNG Courses— Lights. 

On a clear, cold night in March, witli a fresli wind from the N. N. W., 
a collision oceurred between tlio scliooners Garleton and Jeffrey, the latter 
striking the former at riglit angles, just forward of the luainniast, on the 
starboard side, and sinking her. Tho Oarleton was headod W. S. \V.,ornear- 
ly so, on the starboard tack, and making about nine knots, while the Jeffrey 
■was on the port tack, hoading about the opposite course, and running from 
seven to eigiit knots. The vessels sighted each other from one and a half 
to two miles apart. The Jeffrey was properly manned, and had a compétent 
lookout. Her witnesses testiiied tliat they flrst saw the Carleton's red light 
iioarly ahead, and the Jeffrey was kept off some three or four points under 
a port hclm; that the red light disappeared, and the Carleton was then 
discovered about four points on thelr port bow, and crossing It, whereupon 
the Jeffrey's helm was put hard a-port, and In a short time she struck 
the Carleton. Noue of the witnesses saw any green light on the Carleton. 
The Carleton was manned by the captain at the wheel and the cook on 
lookout. They testlfled that they flrst saw the Jeffrey's green light about 
half a point on their weather bow, and that It contlnued to draw to wlnd- 
ward until it was three points on their starboard hand. The cook ad- 
mitted that after he went on lookout he spent some 10 or 15 minutes in 
trimmlng tho sails, and that he also went below for a nmffler. Held, that 
the Carleton was in fault for not having a sufflcient green light, while the 
Jeiïrey was free from blâme, inasmuch as the Carleton's red light proba- 
bly intersected to starboard, and misled her into the supposition that the 
Carleton was crossing to windward, when in fact she was drlfting or sail- 
Ing to leeward. 

Appeal from the District Court of the United States for the Dis- 
trict of Maine. 

This was a libel in admiralty by Philander J. Carleton and others, 
owners of the schooner Joe Carleton, against the schooner Charles L. 
Jeffrey, Frank Harrington, claimant, for the loss of the former 
vessel by collision. The libel was dismissed, and libelants appeal. 
Afflrmed. 

Eugène P. Carver, (Edward E. Blodgett, on the brief,) for appel- 
lants. 

Edward S. Dodge, for appelles. 

Before COLT and PUTNAM, Circuit Judges, and NELSON, Dis- 
trict Judge. 
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PUTNAM, Circuit Judge. This collision occnrred between the 
two-masted schooner Joe Oarleton and the three-masted schooner 
Charles L. Jeffrey, on the coast of Maine, near Monhegan, between 
10 and 11 o'cloek on a clear, starlight night in March, when the 
weather was so cold as to require great Tigilance to keep a watch 
to its strict duty. The wind was N. N. W., and fresh or strong. 
The Joe Carleton was heading W. S. W., or nearly so, and the Charles 
L. Jeffrey the opposite course, or nearly so. No complaint is made 
of the lights of the Charles L. Jeffrey; but while it is admitted that 
the red light of the Joe Carleton was sufûcient, it is claimed that her 
green light was dim, or had gone out, or for some reason was not 
visible. It is apparent that the vessels sighted each other at a dis- 
tance of between one and one half and two miles; that the Joe 
Carleton was saUing about nine knots an hour, and the Charles L. 
Jeffrey between seven and eight knots, thus crossing the intervening 
space in about flve minutes; that the Charles L. Jeffrey was running 
on the port tack, with a free wind, and the Joe Carleton on the star- 
board tack; that, therefore, it was the duty of the Joe Carleton 
to hold her course, and of the Charles L. Jeffrey to keep clear; 
and that the Charles L. Jeffrey coUided with the Joe Carleton just 
forward of the main rigging on the starboard side of the latter at 
nearly a right angle, and with such force as to cause her to fill and 
sink within a short time. 

It is plain that the deck of the Charles L. Jeffrey was fuUy 
manned by the mate's watch, joined also by the captain, thus 
including the captain, mate, man at the wheel, and a lookout. 
Everything about this vessel indicates a reasonable degree of 
vigilance, so that the probability that she complied with her duty 
under the law is prima facie established. On the other hand, the 
entlre watch bf the Joe Carleton consisted of the captain and stew- 
ard, or cook, the latter testifying that, although he had followed 
the sea for 16 years, it had been mostly in the latter capacity. 
According to the testùnony of both of thèse men, the captain re- 
lieved the cook at the whéel at or about 10 o'cloek, and the cook 
then went on the lookout The cook admits that after he went on 
the lookout he took about 10 or 15 minutes in clewing up the top- 
sails and trimming down the staysail. Also he admits that at one 
time he went below for his muflier, and it is clear he does not re- 
member distinctly whether this was before or after the captain 
relieved him from the wheel. If it was before, the case would not 
be helped, because, in that event, the captain, who had been for- 
ward while the cook was at the wheel, must hâve left the lookout, 
and temporàrUy relieved the cook. 

Natural justice and good sensé, as well as the settled practice 
of the admiralty courts, are not ordinarily satisfled with testimony 
touching contested issues of fact relating to the topics in dispute 
hère, given by mariners who are so slack as thèse witnesses with 
référence to the cognate prime requirements of navigation. "V\Tien 
one vessel makes a clalm against another in the case of a collision, 
admiralty courts are bound by thë samë rule whlch forbids any other 
oonrt from condenining any one in damages, except in behalf of 
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a party who supports Ms demand by a prépondérance of évidence. 
If, thérefore, as with the Joe Carleton, tke owners of a vessel, 
either through the necessities of economy or for other reasons, 
are not able to show such constant vigilance, especially on the 
part of the lookout, as is necessary to sustain the burden whieh 
reste upon every one who claims another to be in fault, the inability 
to maintain the claim must be laid to their own misfortune or négli- 
gence, and not to the courts or to the law. Under the circumstances 
of this case, and applying tihe rule of évidence referred to, even 
if this court was not able to flnd by a prépondérance of évidence 
that the Charles L. Jeffrey was free f rom fault, there is also lacking 
the like prépondérance in favor of the claim that she was in fault, 
or that the Joe Carleton was fulflUing aJl the duties which the 
statu te required of her; and thérefore, for this reason alone, we 
would justly be compelled to affirni the decree of the district court, 
and dismiss the libel of the owners of the Joe Carlton, on the ground 
that the case of the latter was not proven to our satisfaction. 

We are, however, able to go somewhat further, and indicate 
where we think the fault rests as between thèse two vessels. This 
case was heard in January, 1893. The court took the papers, and 
ordered a reargument, which was completed in April of the same 
year, At the original argument the proctor for the Charles L. 
Jeffrey claimed that when she sighted the Joe Carleton the side light 
of the latter vessel was first seen nearly ahead, and one or two miles 
distant; that the wheel of the Charles L. Jeffrey was thereupon 
put to port, and she was kept ofl three or four points, and would 
hâve avoided the other vessel by a superabundant margin; that, 
soon after, the red light of the Joe Carleton disappeared, and she 
showed no other light until the collision; that at the time when, 
and in the place where, the red light disappeared, the sails and 
huU of the Joe Carleton became visible about four points on the 
port bow of the Charles L. Jeffrey and about one quarter of a mile 
distant; that the wheel of the Charles L. Jeffrey was then put hard 
to port, and then it was seen that the Joe Carleton was running 
dovra across the bow of the Charles L. Jeffrey, and that in a short 
time the Charles L. Jeffrey struck the Joe Carleton on the starboard 
side, at nearly right angles. A diagram was introduced illustrat- 
ing this theory. The court, however, was unable to accept ail 
thèse propositions, and thérefore ordered the case reargued. 

The cook, who was acting as lookout of the Joe Carleton, testi- 
fied that he first sighted the green light of the other vessel about half 
a point on his own weather or starboard bow, bringing, of course, 
green to green, and indicating either that the Joe Carleton was 
already to the leeward of the Charles L. Jeffrey, and running on a 
parallel course, or was crossing to the leeward. The captain of the 
Joe Carleton also testifled to the same effect, but added that the 
green light of the Charles L. Jeffrey continued to draw on his 
weather bow, until it appeared on his starboard hand about three 
points, thus indicating that the Joe Carleton was going still further 
to the leeward. This might be, either if she was sailing on a 
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parallel conrse, as already suggested, or was drifting or croiîssing 
to the leeward. 

Ou the other hand, the witnesses for the Charles L. Jefifrej testi- 
fied that they first aijïhfed the Joe Carleton nearlj ahead, and saw 
then her red li«ht. Kone of thein testiâed to seeing her green light 
at the tiiue she was first sighted, or ever after; and the captain and 
the lookout swore positively that they did net see it. AU of the wit- 
nesses for the Charles L. Jetfrey stated that when they first saw 
the red light of the Joe Carleton it bore somewhat over their 
weather bow, except the captain, who testifled that, although it 
was nearly ahead, it was just under his lee. It will thus be seen 
that his testimony agrées with that of the witnesses for the Joe 
Carleton in placing the latter vessel somewhat to his leeward, in- 
stead of dead ahead; although if, as he says, he saw only her red 
light, she had to him the appearance of ninning on a course crosaing 
his to the windward, instead of to the leeward. We must, more- 
over, yield to the concurrent testimony from the Charles L. Jeffrey, 
and hold that the Joe Carleton fniled to show a proper green light. 
Taking ail the circumstances together, it is also probable, as is not 
unconimon in consetjuence of tiie way lights are set at tiraes in the 
fore rigging, that her red light intersected somewhat to the star- 
board, so that, on the whole, the captain of the Charles L. Jeffrey 
was misled, without fault on his part, into the supposition that the 
Joe Carleton was crossing his course from her port to starboard 
hand, when in fact she was below him to the leeward, and either 
drifting or sailing still further in that direction. 

Placing the Joe Carleton to the leeward, or ninning to the leeward 
or starboard hand of the Charles L. Jeffrey, it is easy to see that 
the Charles L. Jeffrey was deecived into not altering her own course 
to the leeward sufficiently or soon enough, and that thus, in connec- 
tion with the subséquent change of course of the Joe Carleton, also 
to the leeward, immediately before the collision, the former vessel 
was unavoidably brought down ujjon the latter. The resuit would 
be the same, even if we should find that the Joe Carleton was in 
such position that the master of the other vessel should bave seen 
both her lights, but, seeing only one, supposed she wâs working to 
the windward, when in fact she was nearly heading for him, but on 
his lee bow, where he and her witnesses place her, and drifting still 
more to the leeward. 

The court, for reasons which it is not necessary to détail, has not 
been materially aided to reach a just conclusion by the attempts to 
prove alleged contradictory statements of some of the witnesses. 

Decree of the district court aiHnned. 
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TURNER V. ILLINOIS CENT. R. CO. 
(Circuit Court, W. D. Tennessee. May 3, 1893.) 

No. 118. 

Rbmovai. of Caxjse — Time to Plead or Demok — Tennessee Pkactice. 

Under Mill, & Y. Code Tenn. §§ '.mi), 5011, wliich require the plainliffi 
to file liis déclaration witliiu tlie tirst three days of tlie term to whicli the 
writ Is returnalilo, and the défendant to appear and ph^ad or demur witU- 
in tlie flrst two days tliereafter, the plea or denuirrer is due, in the ab- 
sence of a rule of tlie court, on or before tlie fiftli day of the term, and 
applications to reniove after that day, in the absence of an order or rule 
of court extending the lime, are too latc. 

Àt Law. On motion to remand to the state court. Granted. 

Statement by HAMMOND, J.: 

This was an action at law by W. C. Turner, administrator, etc., against 
the Illinois Central Kailroad Company, coninienced in tlie circuit court of 
Gibson county, at Trenton, ïenn., for the recovery of $30,000 damages from 
défendant for negllgently causing tlie deatli of plaiutilï's intestate, who was 
an express messenger upon a passenger train wliich coUided with a freight 
train. The teste of the original wrlt, under the practice of the Tennessee 
courts, was the "lourth Jlonday ni September, A. D. 1891," but it was is- 
sued November 30, 1891, and commanded the sheritt' to suninion défendant 
to appear before that court "ou the fourtii Monday in May next," to answer, 
etc., and it was duly served on .Tanuary t!, 1892. The caption of the déclara- 
tion is, "May terni, 1892," and it was filial on May 4, 1892, before the 
fourth Monday of May, wiiich was May 23, 1893. On Monday, May 30th, 
défendant filed its pleas. .and on tlie saine day ils iietltion and bond for 
the removal of the suit to the circuit court of the United States at .Tackson, 
Tenn., and the transcript was duly filed in tlie fédéral court. Tho plaintiff 
moved to remand the suit to the state court, beeause the pétition and bond for 
removal were not fllcd in the state court "at tlie tir.ie, or at aiiy time before, 
tlio défendant is reipiired by the laws of the slate or the raie of tbe state court 
in whicli such suit is brouglu. to answer or plead to the dclaratlon or com- 
plaiut of tlie plaintiff," under section 3 of the act of congress of Mardi .'!. 
1887, as aineuded by the act of August 13, 1888, (24 Stat. 'm2; 25 Stat. 43.'5.) 
Tliere is no rule of the Gibson county circuit court on the subject, and the 
state statutes pertainhig tîiereto appear as foUows, in Mill. & Y. Code: "Sec. 
5010. The déclaration of the plaintiff shall be tiled within tlu> first three 
days of the term to which the writ is retumable; otherwise the suit may, upon 
motion of the défendant, be dismissed at plaintifC's cost. Sec. 5011. The de- 
fendant shall apjiear and demur or plead within the flrst two days after 
the time allotted for filing the déclaration; otherwise the plaintifC may hâve 
judgment by default. Sec. 5012. The plaintiff and défendant shall, "within 
the first two days after each subséquent step takeii by the otlier in making 
up an issue, demur or plead thereto, on penalty of liaving the suit dismissed, 
or judgment taken by default, according as the fallure is by the plaintiff! or 
défendant. Sec. 5013. The court may, however, enlarge the time for plead- 
ing, upon application of either party, in proper cases, or excuse the failure to 
plead wltliin thî time prescribed, upon good cause shown." Thèse provisions 
are found in Thompson & Steger's Tennessee Code as sections 4238-4241.- 

Neil & Deacon, for the motion. 
Eankin & Rhodes, opposed. 

HAMMOND, J., (after stating the facts as above.) As we un- 
derstand the ruling in Railroad Co. v. Daughtry, 138 U. S. 298, 11 
Sup. et. Eep. 306, the statute in Tennessee requiring the plea or 
v.55F.na.6 — 44 
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demurrer to be âled within two days after the time allotted for 
flling the déclaration makes the plea or demurrer due, in the ab- 
sence of a rule of court, before the expiration of the fifth day of 
the term; hence ail applications to remove after the fifth day, 
in the absence of an order or rule of court extending the time 
to plead, come too late. Motion granted. 



SOUTHERN MINNESOTA RAILWAY EXTENSION 00. v. ST. PAUL 

& S. O. R. 00. et al. 

(Circuit Court of Appeals, Elglith Circuit. May 1, 1803.) 

No. 203. 

1. Rbs Judioata— Application— Différent Cause of Action. 

Although a second suit between the same parties is upon a différent claim 
or demand, the piior judgment constitutes au estoppel as to matters 
actually put in issue, or points controverted, upon the détermination of 
which the finding or verdict was rendered. CromweU t. Sac Co., 94 U. 
S. 351, followed. 

3. BAME— EXTENT OF EsTOPPEL— FiNDINGS OF FACT AND LaW. 

The estoppel arising from a flnding in a previous suit between the same 
parties is not confined to matters purely of fact, or of mixed f act and 
law, but extends to a décision of the légal rights of the parties on a 
State of facts common to both suits, although the causes of action are 
différent. 

3. Same — Mattbes Decidbd— How Stjstained. 

On a plea of res judicata, ■where the former judgment was rendered 
pursuant to the findings and conclusions of a référée, the court may ex- 
amine the entire report of such référée, as well as the pleadiugs, for the 
purpose of ascertalning what Issues were in fact ralsed and decided, 
and upon what theory the former judgment proceeded. 

4. Same— Suit to Recover Lands — Supficiency of Description. 

In a suit in a state court by one land-grant raUroad eompany agalnst an- 
other to recover lands lylng within overlapping grants, the blU designated 
the lands sued for as the odd-numbered sections lylng within 20 miles of 
Its route within specified ranges and townshlps, and there was annexed 
to the bill a dlagram alleged to be a correct map of complalnant's road 
through such townships and ranges. There was nothlng to show that 
during the progress of the suit any question had ever been ralsed as to 
the sufaciency of the description. Held, that in a subséquent suit In a 
fédéral court to recover the lands the plea of res judicata conld not be 
avoided on the ground that the record in the prier suit did not show Jthat 
the same lands were then sued for. 

5. Same— Matters Which mioht havb been Pi.eaded. 

The second suit being based upon the ground that as the lands lay 
within the defendant's indemnity llmits, and within complalnant's grant 
limits, the full équitable title passed to complainant as of the date of Its 
grant, the plea of res judicata conld not be avoided on the theory that the 
former suit was based entirely on an alleged fraud by défendant in con- 
structing Its road through the overlapping région on a route somewhat dif- 
férent from that indicated In its original map of deflnite location; for as 
the suit was between the same parties, and to recover the same lands, 
the estoppel applied to ail grounds of action which might hâve been 
pleaded.in the former suit. CromweU v. Sac Co,, 94 U. S. 351, foUowed. 

6. Same— Matters Actitally Litigated. 

In the prior suit the référée found as a fact that ail the odd-numbered 
sections within defendant's indemnity limits throughout the overlapping 
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région were withdrawn from sale prior to the date of plaintiff's grant; 
and, as a conclusion ol law thereon, held that sueh withdrawal operated 
to (^xclude stich lands from plaintiff's grant. In the second suit there 
were claimed, in addition to the lands beforedemanded, certain other lands 
lying witliin defendant's indemnit}' limlts. Hcld, that as to tliese addi- 
tionnl lands the prior judgment also constituted an estoppel, the matters 
fouiid having been actually litigated in the prior suit. 

7. Lacuks — What Constitutes. 

Défendant, a land-gront railroad company, having flnished its road, 
laid claim to certain lands lying within its indemnlty limits to malie up 
for deficiencies arlsûig from prior réservations within Its grant limits. 
Tliia claim was conseded by the United States and by the state througU 
wlùeli the grant was made, although the lands lay within a subséquent 
overhipping grant to complainant railroad company. The lands were ac- 
cordingly certified to ths state, which between 1867 and 1876 patented the 
same to défendant, l'iaintifl: took no steps to claim the land nntil 1880, 
whou it brought suit in a state court, which suit was dismissed in 188-3. 
Xothing furtlier was doue till 1887, wlien tlie présent suit was begun 
to rccover the same lands. Held, that the claim was barred hy lâches. 
Itailroad Co. v. Sage, 49 Fed. Rep. 315, 1 C. C. A. 256, 4 II. S. App. IGO, 
■followcd. 

Ai^peal from the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

In Equity. Bill by the Southern Minnesota Railway Extension 
Company against the St. Paul & Sioux City Eaih'oad Company, the 
Sionx City & St. Paul Railroad Company, and Amherst H. Wilder 
and Alexander H. Rice, trustées, to détermine the title to certain 
lands, and for an accounting as to lands wrongfully sold by de- 
fendants. The court below dismissed tlie bill, and complainant ap- 
peals. Afftrmed. 

Statement by THAYER, District Judge: 

On the 29th day of May, 1892, the appellant filed its amended bill of eom- 
plaint in the circuit court of the United States for the district of Minnesota 
to obtain an adjudication that the appellee had wrongfully acquired the légal 
title to certain lands which of right belonged to the appellant, and to divest 
tlie appellees of the title so obtained, and to compel them to account for the 
proceeds of ail lands tbus wrongfully acquired which had been sold to in- 
nocent purchasers previous to the flling of the bill. Both of the parties to the 
suit claimed the lands under certain actsof congress granting lands to the state 
of Minnesota to aid in the construction of rallroads within that state. The 
appellant is a Minnesota corporation, and ia the successor In iuterest of the 
Southern Minnesota Railroad Company. The title preferred by the appellant 
to the lands in controversy is as follows: Plrst. An act passed by the légis- 
lature of the state of Minnesota on March 4, 1864, creating the Southern Min- 
nesota Railroad Company, and pledging to it ail sueh lands as congress might 
thereafter grant to the state in aid of building the railroad which the last- 
mentioned company was authorized to construct. Edgerton, R. R. Laws 
Minn. 478-492. Second. An act of congress approved .Tuly 4, 1866, (14 Stat. 
87,) granting to the state of Minnesota ilve alternate sections of land per mile 
on each side of the road to aid in building a railroad from Houston, in Hous- 
ton county, Minn.. westvvardly through certain counties of the state to the 
western l>oundary thereof, which was the Une of road, as it is claimed, 
that the Southern Minnesota Railroad Company was authorized to buUd. 
Thlrd. An act of the législature of the state of Minnesota, approved Febru- 
ary 25, 1867, accepting the grant last aforesaid, and conferring the same 
upon the Southern Minnesota Railroad Company. Edgerton, R. R. Laws, 
497. Fourth. The fihng of maps of deflnite location, and the subséquent com- 
pletion by the appellant of the railroad In question from Houston to the 
western boundary of the state. 
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The appellees are tlie successofs in interest of a corporation styled the Min- 
nesota Valley Railroad Company. The title wliich they prefer to the lands 
in controversy is as foUows: First. An aot of the législature of the state 
of Minnesota creating tlie Minnesota Valley Railroad Company, and con- 
ferring upon it ail the rights of the state of Minnesota in and to certain pub- 
lic lands theretofore granted by the United States to the territoiy of Min- 
nesota, to aid in building a railroad across the thon territory, from St. Taul 
and St. Anthony southwesterly to the lowa state Une, in the direction of the 
mouth of the Big Sioux river. Edgerton, li. II. Laws Miun. 486. Second. Tlie 
act of congress of March 3, 18.57, last referred to, (11 Stat. 19.5,) granting to 
the territory eve^'y alternate section of land dcsignated by odd numbers, for 
six sections in width, ou eaeh side of the projected line. Third. Another act 
of congress, approved May 32, 18G4, (13 Stat. 72, 74, § 7,) granting to tlie 
state of Minnesota four additional sections of land per mile in aid of building 
the aforesaid railroad from St. Paul and St. Anthony to the lowa line. 
Fourth. The flling of maps of definite location, and the completion of the rail- 
road in question, by the Mmnesota Valley Railroad Company and its suc- 
cessors in interest. 

The appellees flni.shed the construction of the road running in a southwest- 
erly direction across the state from St. Paul and St. Anthony, whicli the 
Minnesota Valley Knilroad Company liad been authorized to build, by June 
1, 1872. The appellant's road from Houston to Winnebago City, a distance 
of 149 miles, was built and put in opération about .lanuary 1, 1871, but the ro- 
maining portion thereof, from "VVinnebago City to the western boundary of the 
state, a distance of 130 miles, was not completed until December 8, 1879. 

Jt was provided, in substance, in the act of congress of March 3, 1857, 
under which the appellees claim, that if the United States liad sold, or if 
pre-emption rights had been attaclit^l to, any of the lands thorein grauted 
at the time the Une of railroad therein referred to was deftnitely lixed, then 
other lands of the United States lying uearest to the tiers of sections in 
which the granted lands lay might be selected, in alternate sections and parts 
of sections, to make up for the deflciency caused by sales and pre-emptions, 
provided that the lands so selected lay within 15 miles of tlie Une of the 
railroad, as the same might be locatod. The act of congress of May 12, 18()4, 
which granted four additional sections per mile, further provided that the 
lands might be selected within 20 mUes of the railroad in question. 

The appellant's road, as laid out and constructed, crosses the appellees" 
road sonie distance west oC 'N^^innebago City, and for some distance east and 
west of the point of intersection the two roads a]>proach each other so nearly 
that the land grants interfère and overlaiJ. The lands in controversy in this 
proceeding lie within the 10-mile or granted limits of the appellant s road. 
The appellant, therefore, claims that acc^ording to a well-established doctrine 
the act of congress of Jnly 4, 1806, operated as a présent grant of ail of said 
lands to the state of Minnesota for its exclusive use and benefit. St. Paul 
& S. C. R. Co. V. Winona & St. P. R. Co., 112 U. S. 720, 5 Sup. Ct. Rep. 3,34. 

Said land3 also lie within 20 miles of the appellees' road, but more than six 
miles therefrom. They are therefan? outside of the appellees' granted 
Uuiits as defined by the act of March 3, 1857, but are within their indenmity 
limits. On the completion of their road the appellees laid claim to the afore- 
said lands as lands which they wero entitled to to make up for deficiencies 
within their granted limits. The claim was conceded both by the gênerai 
government and by the state of Minnesota. The lands were accordingly certi- 
fted to the state, and were by the state patentod to the appellees betweon 
August 22, 1867, and the year 1876. Notwithstanding the action of the gên- 
erai government and the state, no steps were takon by the Southern Minne- 
sota Railroad Cojnpany, or its snccessor in interest, to enforce its allegixl 
right of the lands in question until February 20, 1880. On the last-men- 
tioned date a bill was flled by the appellant agtinst the appellees in the dis- 
trict court of Nobles county, in the state of Minnesota, with a view of re- 
covering a large portion of the same lands, as it is clalmed, which form the 
subject-matter of the présent controversy. The bill flled in the district court 
of Nobles county discloses the same title to the lands that the appellant then 
sought to recover, which is pleaded and reliod upon in the case at bar. It 
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alHO prayed for the same relief as to the lands then in litigation which is 
souf,'lit for in the présent proceedlng. Tlie suit in tho district court of Noliles 
couuty resulted in a deoreo in favor of tli(> apioellees on Marcli 28. 1883, after 
a full liearing upon tlie nierits, from wliicli deeree no appeal was talten by 
eltlier party. Aniong otlier défenses urged in the présent suit, the appellees 
plead tlie record and tinal deeree in the suit formerly tried in tlio state court 
as a l)ar to the action. It sliould be further statod tliat a smnll portion of tlie 
lands sued for in the présent case are situated in even numbored sections 
in township 105, ranges 41 and 42. Both parties lay claira to thèse lands 
under the provisions of an act of congress approvod June 22, 1874, (18 Stat. 
194.) which was enacted for the relief of actual settlers upon lands previously 
granted to railroad companies. 

John W. Cary and Frank W. M. Cutcheon, (W. H. Norris, Charles 
E. Plandrau, and George C. Squires, on the brief,) for appellant. 
George B. Young, for appellees. 

Before SAlS'BORN, Circuit Judge, and THAYER, District Judge. 

THAYER, District Judge, after stating the facts as above, de- 
livered the opinion of the court. 

It is urged that the plea of a former adjudication is not sup- 
ported by the record of the suit formerly pending in the district 
court of Nobles county, Minn., for the reason that the record does 
not show what lands the appellant then sought to recover, or at 
least that it does not show that the lands then sued for are a por- 
tion of those noAv claimed. We think that this contention is tmten- 
able. The bill of complaint flled in the district court of Nobles 
county, contained among others, the foUowing allégations, in sub- 
stance: That, upon the filing of ils map of detinite location, and 
upon the comi^letion of its road, the appellant becarae entitled, 
under the act of congress of July 4, 1S()G, and the act of the Minne- 
sota législature of February 25, ISGT, to every alternate section 
of land designated by odd numbers, for 10 miles in width, on eacli 
side of its road, situated in ranges ;î2 to 1"^ '"Hi inclusive, and in 
townships 101 to 107, both inclusive, thèse being lands within its 
place limits; that it also became entitled to sélect, if necessary, 
ail of the alternate sections designated by odd numbers within the 
ranges and townships aforesaid, which Avere more than 10 and less 
than 20 miles from its road, to make up for any deflciency within 
its granted or i)lace limits; that it, in fact, required ail of the lands 
within its deflciency limits to make up for losses within its granted 
limits; that it had applied to the secretary of the interior to certify 
to it ail of the alternate sections of land aforesaid that were within 
its place limits and its indemnity limits, and that lie had declined 
to so certify any of said lands because they had already been certi- 
fled to the state of Minnesota as lands which of right belonged to 
the appellees; and that the appellees had wrongfuUy obtained 
patents for said lands from the state. Annexed to the bill of com- 
plaint in the Nobles county suit was a diagram, which was alleged 
to be a correct map of appellant's road through the aforesaid town- 
ships, from the east line of range 32 to the western boundary of the 
state of Minnesota; and the bill prayed that the appellees might be 
adjudged to convey to the appellant said lands so conveyed to them 
in fraud of the appellant's rights. 
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In response to the foregoing allégations of the bill, the answer 
denied tiat the appeUant had ever become entitled to the lands 
therein mentioned, or to any part or portion thereof. The answer 
admitted that ail of said lands had been certified to the state of 
Minnesota for the beneât of the appellees, and it further arerred that 
the lands in question rightfuUy belonged to them, and that they 
had been properly certifled for their beneflt. Thèse allégations 
of the bill and answer show with sufiicient oertainty what lands 
were embraced in the former litigation. It does not seem to hâve 
oecurred either to the court or oounsel, during the long pendency 
of the suit in the state court, that there wa« any difflculty in aseer- 
taining from the pleadings and the diagram in that case, what lands 
were then claimed, and we hâve no difflculty in determining from 
the record what lands were then in controversy, or in identifying 
them as a portion of those now sued for. It appears to us that 
substantially ail of the sections designated by odd numbers which lie 
in the townships aforesaid, and in and west of range 32, and within 
the appeUant's place or indemnity limits, were involved in the former 
suit, and were actually claimed by the appeUant. A decree sustain- 
ing the appeUant's title to ail of said lands, could without doubt be 
supported under the averments of the former bill. In the présent 
case the appeUant seeks to recover the lands fonnerly claimed which 
lie within its place limits. 

It is also suggested that the plea of a former adjudication is not 
tenable, for the reason that the right to relief in the former action 
was predicated on the alleged fraud of the appellees, in constructing 
thek' road for some distance through the territory where the land 
grants interfère, on a route somewhat différent from that indicated 
by their original map of definite location. In other words, it is 
urged, in substance, that the respective suits proceed upon a différ- 
ent theory, and state différent grounds of recovery, and that the 
plea is bad for that reason. This contention would be immaterial, 
so far as the lands now and formerly sued for are concerned, even 
if it was true, as supposed, that the right of recovery in the former 
action was predicated solely on the ground of fraud. The appeUant 
might hâve pleaded in the former action the same grounds of recov- 
ery which it now relies upon, and if it did not do so it cannot take 
advantage of such neglect It will not be allowed in this suit to 
avoid the conclusive effect of the former decree, by averring that it 
did not plead a particular ground of recovery which it obviously 
might hâve pleaded. The parties to the two suits being the same, 
the judgment in the former case opérâtes as an estoppel, both as 
to those grounds of recovery Avhich were pleaded, and as to those 
that might hâve been pleaded, so far as the lands now sued for 
are concerned, which were also claimed in the previous action. 
Cromwell v. Sac Oo., 94 U. S. 351-^53. But it is a mistake, we 
think, to suppose that the alleged fraud of the appellees in departing 
somewhat from their line of défini te location was the sole basis 
for the relief sought in the suit instituted in the district court of 
Nobles county. In the complaint filed in that case, the appeUant 
pleaded the same équitable title to the lands lying within its place 
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limits, which are the only lands now sued for, ttat is relied upon 
in the case at bar; and the allégations contained in the respective 
bills, as well as the prayers for relief, are substantially the same. 
Furthermore, the two snits are alike in the respect that they are 
actions to establish and to enf orce a constructive trust, on the ground 
that the appellees hâve wrongfully obtained patents for certain 
lands which of right belong to the appellant. It is apparent, we 
think, that in the former suit the complainant laid claim to every 
alternate section, designated by odd numbers, which was situated 
within its place limits, not on account of any fraud practiced by the 
défendants, but solely on the ground that as to such lands the act 
of congress of July 4, 1866, was a grant in praesenti, and that the 
title thereto became vested in the complainant, by relation, as of 
date July 4, 1866, upon the filing of its map of deflnite location. 
That is the same title to the lands which is preferred in the case 
at bar, and, as the record shows, it is the very matter which was 
considered and adjudicated in the former action. We are of the 
opinion, therefore, that the decree in the !Nobles county suit is au 
effectuai bar to tlie action, in so far as those lands are concerned 
which lie in and west of range 32. 

The next question to be considered is wliether the appellant 
is estopped by the record in the former suit froni asserting title 
to the lands lying east of range 32, which were not sued for in 
the former action. It is insisted by the appellee companies, that 
even as to sxich lands, the former judgment and flndings (particu- 
larly the flndings) operate as an estoppel. The doctrine is Avell 
established, that when an issue of fact, or a mixed question of 
law and fact, on which the décision of a case dépends, hasi been 
tried and determined, the parties to such trial will be estopped, 
even in a second suit on a différent cause of action, where the 
same issue or question arises, from contending to the contrary 
of what was thus found and determined. In Cromwell v. Sac Co., 
94 U. S. 351--353, Mr. Justice Meld says: 

"Where the second action between the same parties is upon a différent 
claim or demand, the judgment in the prior action opérâtes as an estoppel 
only as to those matters in Issue, or points controverted, upon the détermina- 
tion of which the finding or verdict was rendered." 

And in Outram v. Morewood, 3 East, 346, the rule is thus 
stated: 

"It is not the recovery, but the matter alleged by the party and upon 
which the recovery proceeds, which créâtes the estoppel. * * » The es- 
toppel precludea parties and privies from contending to the contrary of that 
point or matter of fact which, having been Once distinctly put in issue by 
them, • * » has been, on such issue joinéd, solemnly found against them." 

Thorc are many cases in which the foregoing doctrine has 
been either starcd or applied. Campbell t. Kankin, 99 U. S. 261- 
263; Nesbit v. Independent Dist., 144 U. S. 610-618, 12 Sup. Ct. 
Eep. 746; Franklin Co. v. Germau Sav. Bank, 142 U. S. 93-100, 12 
Sup. Ct. Eep. 147; Laird v. De Soto, 32 Fed. Eep. 652; Corrothers 
y. Sargent, 20 W. Va. 351-356; Gardner v. Buckbee, 3 Cow. 120. 

The authorities furthermore show, that the estoppel arising 
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from a flnding in previous suit between the same parties, is 
not conflned to a finding upon a question purely of fact, or upon 
a mixed question of law and fact, but that it extends as well to 
a décision construing an agreement between the parties, and to 
a décision which détermines the légal rights of the parties on a 
Btate of facts conimon to both suits, although the causes of ac- 
tion are différent. Tioga E. v. Blossburg & C. R, 20 Wall. 137; 
Merriam v. Whittemore, 5 Gray, 316; Goodenow v. Litchfield, 59 
lowa, 226-236, 9 N. W. Kot). 107, and 13 N. W. Rep. 86; Wliitehurst 
V. Eogers, 88 Md. 503; Haynes v. Ordway, 58 N. H. 167; Clark v. 
Wiles, 54 Mich. 323, 20 î^. W. Eep. 63; Mueller v. Hemiing, 102 
111. 646; Bigelow, Estop. _(5th Ed.) 99. It is also well settled that 
extrinsic évidence is admissible to show the identity of the issues 
in the two suits, where such fact is not made manifest by the rec- 
ord in the former proceeding. Miles v. Oaldwell, 2 Wall. 35; 
Campbell v. Eantin, 99 U. S. 261; Packet Co. v, Sickles, 5 Wall. 
580; Whitehurst v. Eogers, 38 Md. 503. 

In the light of thèse principles the record in the Nobles county 
suit must be examined, with a view of ascertaining whether any 
finding therein made upon a question or issue common to both 
suits is an effectuai bar to a recovei'y of the lands in controversy 
which lie east of range 32. The suit in the state court was tricd 
before a référée, who returned into court liis flndings of fact and 
conclusions of law, in obédience to which a final decree was entered 
in favor of the appellee companies. There can be no doubt, we 
think, of our right to consider the entire report of the référée, as 
well as the pleadings in the case, for the purpose of ascertaining 
what issues were in fact raised and decided, and upon what 
theory the former judgment proceeded. In the former case two 
flndings of fact were made and reported by the référée, upon which 
the decree in that case undoubtedly depended. The flrst of thèse 
flndings was, in substance, as foUows: That prior to any loca- 
tion of the appellant's road, and prior to the grant of Jnly 4, 18GC, 
the United States, through the proper action of the department 
of the interior, had accepted the location of the appellees' road 
from its eastern terminus as far west as the west line of range 
39, and had fixed the limits of their grant under the acts of March 
3; 1857, and May 12, 1864; and in the month of July, 1864, had 
withdrawn from settlement, entry, and location ail of the lands 
in odd-numbered sections within a distance of 20 miles on each 
side of the appellees' road, from the eastern terminus thereof to 
the west line of range 39, and had thereby reserved said lands 
to be applied in aid of the construction of said road. In view of 
the foregoing flnding the référée concluded, as a matter of law, 
that the withdrawal from entry and sale so found to hâve been 
ordered by the department of the interior, and to hâve been made 
pursuant to such order in July, 1864, operated in itsélf to exclude 
ail of the odd-numbered sections lying within the appellees' in- 
demnity limits, and as far west as the west line of range 39, from 
the opération of the granting act of July 4, 1866, under which 
the appeUant claims; and upon that ground the référée recom- 
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mended a dismissal of tlie former bill as to ail of the land 
formerly sued for, whicli lay witliin ranges 32 to 39, both inclusive. 
In the former case the référée also found, and reported, in sub- 
stance, that a very large quantity of land lying in odd-numbered 
sections within the appellees' place limits, and which the appellet's 
were entitled to under tlieir grant, had been sold or i)re-empted 
prior to the grant of March 3, 1857, and that ail of the lands 
lying within 20 miles of the appellees' road which hud not been 
pre-empted, or grauted to other roads, prior to the location of 
the appellees' Une, were in fact insulHcient to satisfy the grant 
of 10 sections per mile to the appellee companies under the acts 
of March 3, 1857, and May 12, 1804. In view of the latter tinding 
the référée further concluded, as a matter of law, that, because 
of the deficiency found to exist within the appellees' place limits, 
ail of their indemnity lands as far west as tlie west line of range 
oU passed without sélection, and that the title thereto liecame vested m 
the state of Minnesota for the benefit of the appellee companies as 
soon as their road was definitely located to range 40, that is to say, 
long prior to July 4, 186C. 

There can be no doubt that the référée properly concluded that 
a prior withdrawal of the lands by the United States for the bene- 
flt of the appellee companies, was a réservation of the same, with- 
in the meaning of the act of congress of July 4, 1866, sucli as would 
ttiaye the elïect of excluding them from the opération of that act. 
We do not flnd it necessary to décide, and we do not décide, 
whether the further ruling of the référée is also tenable, — that the 
title to the lands became vested in the state, without any prior 
sélection, by virtue of the deficiency found to exist within the 
appellees' place limits. It is obvious, we think, that the right to 
recover the lands lying east of range 32 is effectually set at rest 
by the record in the former case, if the flnding in that case is ac- 
cepted as conclusive, — that ail of the lands within the appellees' 
indemnity limits, and east of range 40, were in fact withdrawn for 
the beneflt of the appellee companies in July, 1864, by the proper 
action of the department of the interior. That finding compre- 
hends ail of the lands now sued for which were not formerly in con- 
troversy, and it goes without saying that, if the matters covered by 
the flnding are not open to dispute, the estoppel raised by the for- 
mer decree extends to the whole subject-matter of the présent con- 
troversy. 

We are unable to say that any suffîcient reason exists which 
would warrant us in holding that the finding in question is not con- 
clusive in the présent suit. It was made a distinct issue in tlie for- 
mer case, as it is in this, that the appellees' line was deflnitelv lo- 
cated as far west as range 40 as early as 1859; that such location 
was duly accepted by the United States; and that ail of the odd- 
numbered sections for a distance of 20 miles on either side of the 
located line, as far west as range 40, were actually withdrawn from 
entry, location, and sale for the beneflt of the appellee companies 
in July, 1864, and were therefore unaiïected, by the grant of July 
4, 1866. Upon that issue of law and fact, there Avas a flnding in 
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favor of the appellee companies in the former action, and upon such 
flnding the decree in that case evidently rests. While it is true 
that some lands are involved in the présent suit which were not 
formerly involved, yet it is obvions tliat as to theni the action of 
the department of the interior in July, 1864, in ordering a with- 
drawal of lands, could hâve had no other or différent eiïect tlian it 
had upon those previously sued for. Ail of the lands lying east of 
range 40, and within the appellees' indemnity limits, were compre- 
hended and equally affiected by the order of withdrawal made in 
July, 1864, as modifled in June, 1865. If the proceedings taken by 
the department of the interior operated as a réservation of the 
lands situated in and west of range 32, as the référée found and 
determined, then, beyond ail question, they had a like effect upon 
the lands lying to the east of that range. The action of the de- 
partment of the interior having been reviewed in the former pro- 
ceeding, and the effect thereof having been declared with respect 
to the lands then in controversy, we think that the appellant 
sliould be estopped from contending to the contrary of what was 
tlius found and determined in a suit to recover other lands, which 
are similarly situated, and with respect to which the sanie ques- 
tions of law and fact arise, in suT>stantially the same form, and 
under the same circumstances. Public policy demands that par- 
ties should not be permitted to opeu uj) an issue which in an ac- 
tion between them has once been tried ajid determined, by a slight 
change in the Subject-matter of a subséquent suit, wliere such 
change in the subject-matter does not alter the character of the 
issue, or any of the considérations applicable to its détermination. 
It is suilicient to say with référence to the laoïds situated in even- 
numbered sections in ranges 41 and 42, which are sued for in tliis 
case, and were acquired bj' the appellees under the provisions of 
the act of congress of June 22, 1874, (18 Stat. 194,) by relinquishing 
to settlers ail their right to certain odd-numbered sections, that 
the decree in the Nobles county suit is an effectuai bar to a recov- 
ery of such even-numbered sections, and parts thereof, for the 
reason that the appellant's right thereto is solely dépendent upon 
the establishment of its superior right to the odd-numbered sec- 
tions which were relinquished by the appellee companies, and it 
was determined in the former suit, wliere the question was dis- 
tin ctly drawn in controversy, that it had no such superior équitable 
right. We hâve accordingiy concluded that the plea of a former 
adjudication interposed by the appellee companies, should be sus- 
tained as to ail of the lands which are claimed in the présent 
suit. 

It is further to be observed, that the case at bar présents other 
features which bring it fully within the rulings recently made by 
this court in Eailroad Co. v. Sage, (8th Circuit,) 4 U. S. App. 160- 
191, 1 0. C. A. 250, 49 Fed. Eep. 315. The same considérations 
which induced us to hold in the casé last referred to, that the 
right to relief in that action was barred on the ground of lâches 
are equally applicable to the facts disclosed by the présent record, 
and we might well rest our décision upon that ground alone. But 
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;is tlie plea of a former adjudication lias been strenuously urged 
in this court, and as the title to a large body of land is affiected 
by the litigation, we hâve deemed it advisable to consider the 
luerits of the additional défense which bas in this case been inter- 
posed. For both of the reasons beretofore indicated, the action of 
rlie circuit court in dismissing tbe bill is approved, and its decree is 
therefore aflBrmed. 



BROOKS-AVATEP.FIELD CO. v. BROOKOA'ER et al. 

(Circuit Court, S. D. Ohio, W. D. May 12, 1893.) 

No. 4,337. 

1. Cbeditohs' Bill — Collatéral to Secure Advanxes— Priorities. 

Défendants deposited a note witli a commisisioii merchant as collatéral 
security for advances to be used in the purchase of tobacco to be con- 
slgned to him for sale, and advances were made pursuant to the agree- 
ment. Thereafter, and while the agreement was In force, a creditors' 
bill was brought against défendants, and the commission merchant was 
served with process, in order to subject the note as assets In his liands. 
EM, that as to advances made in good faith before the suit was brought, 
he was entltled to hold the note as collatéral for their repayment, whethcr 
they were used for the purchase of tobacco or not. 

2. Samk — Advances Pending Suit. 

As to advances made after he was served with procès?, however, the 
pendency of the suit amoimted to an équitable attachment of the note 
In his hands, and he was entitled to hold It as collatéral for the re- 
payment of only so much of sueh advances as was actually used by dé- 
fendants in the purchase of tobacco to be conslgned to him. 

3. Samb — Application op Profits. 

The net proceeds of sales of tobacco so consigned should be appliod 
to the payment of advances made before the merchant was served wth 
l)rocess, and of so much of the advances made thereafter as was actually 
used m tlie purchase of tobacco; and he could not appropria te such pro- 
ceeds whoUy to the payment of such subséquent advances, and so re- 
imburse himself therefor, without regard to whetlier they were used by 
défendant according to the agreement or not. 

In Equity. Creditors' bill, brought by the Brooks-Waterfleld 
Company against Eobert C. Brookover and others. On exceptions 
to master's report. Exceptions sustained. 

Eamsey, Maxwell & Eamsey, for complainant. 

Avery & Avery and Joseph W. O'Hara, for défendants. 

SAGE, District Judge. There are 24 exceptions. It is not neces- 
sary to consider them in détail. Among the assets of the défend- 
ants Brookover & Co., which the bill seeks to apply to the pay- 
ment of the complainant's judgment, is a promissory note for 
^2,219.60, pledged as collatéral to H. H. Hoffman, a leaf tobacco 
merchant of Cincinnati, to secure future advances for the purchase 
of tobacco by défendants, to be consigned by them to him for sale. 
Hoffman was made a party défendant, and served with process 
May 6, 1890. He flled his answer July 7, 1890. By its terms, the 
agreement between Brookover & Co. and Hoffman, which was made 
January 18, 1890, was to continue until the close of the tobacco 
season of that year; that is to say, until the following December 
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or January. Prior to the service of process upon Mm, HoBnian 
had advaneed to Brookover & Co. |7,329, and had on liand in 
tobacco, at the purchase price, and in cash., proceeds of sale of 
tôbacco, |4,186.21; and Brookover & Co. had on hand of the ad- 
vances, or had expended for purposes otlier than the purchase of 
tobacco, 13,133.58. Hoffman advaneed, after May 6, 1890, an ad- 
ditional sum, including interest and expenses, of |2,955. Brook- 
over & Co.'s total purchases of tobacco prior to May G, 1890, were 
$4,186.42; after that date, $1,913.22; and the expenses incidental 
to the business were |642.78; making a total of |6,742.-12. ïhe 
total amount of sales made by them and by Hoffman, and, since the 
institution of this suit, by tlie receiver herein, is |8,135. ThLs siate- 
ment, tali:en from the master's report, shows a profit on the pur- 
chases and sales of tobacco during the year of $1,392.58. As to 
the advances made by Hoffman for the purchase of tobacco before 
he was served with process, he is entitled to hold the note as col- 
latéral for their repayment, whether they were actually 'ised for 
that purpose or not. As to advances made after the service of 
process, he can hold the collatéral only for such as were actually 
used for the purchase of tobacco. With référence to prior advances, 
it is only necessary to show that they were made in good failli, 
because Brookover & Co. were bound by their reeeipt of the moiiey, 
and could not release the collatéral by proving their misuse of it; 
and the complainant is subject to ail equities existing betweeen the 
parties at the date of bringing their suit. With référence to sub- 
séquent advances, the pendency of the suit amounted to an équi- 
table attachment of the collatéral in Hoffman's hands, and limiied 
his claim to the terms of his agreement; and therefore he could 
vely upon tlie collatéral only to the extent to which those advances 
were actually applied to the purchase of tobacco. 

It is claimed, however, on behalf of Hoffman, that the profits on 
the purchases of tobacco are sufflcient to reimburse the advances 
made by Mm after May 6, 1890, and not used by Brookover & Co. 
for the purchase of tobacco, and that they should be so applied. 
This claim is not well founded. After Hoffman was served with 
process, he still had the right to make advances according to the 
terms of the contract; but he was bound to see to their applica- 
tion. As to the advances not applied to the purchase of tobacco, 
he can hâve no recourse on the collatéral, and must be remitted 
to his right as a gênerai créditer. The proper application of the 
net proceeds of the sales of tobacco is to pay the advances made 
before May 6, 1890, and such of the advances madfe thereafter as 
were used for the purchase of tobacco. Interest will be allowed 
on the advances, and incidental exr)enses of the purchases of to- 
bacco will be reckoned as part of the cost. 

If connsel cannot agrée upon the amounts, there will be a recom- 
mittal to the master to state them. Ail flndings of the spécial master 
inçonsistent with this opinion are set aside; also the ûnding that 
the partnership ôf Brookover & Co. was limited. Whatever may 
hâve been the interests of the partners inter sese, they were, as to 
the public, and as to those with whom they dealt, gênerai part- 
ners. 
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BALTIMORE & O. RY. CO. v. PITTSBURGH, 0. & ST. L. KY. CO. 

(Circuit Court, S. D. Ohio, E. D. May 10, 1893.) 

Ko. 259. 

1. Res Judicata— Estoppel— Contract. 

Tlie P. Co. brought its bill in equity agalnst tlie B. Oo., praylng an ac- 
count of profits arising from tlielr joint ownersliip and opération of a 
section of railway under a contract executed by their predecessors in 
ownersliip. A decree was entered in favor of tlie P. Co. for profits 
arising from tlie passenger traffic under tlie contract, but the suit was 
dismissed, without préjudice, as to ail questions relating to profits from 
local frelglits. Afterwards the B. Co. brouglit its bill for an accounting 
by the P. Co. for local freights. Seld, that the P. Co., having obtained the 
beneflt of the contract in its suit against the B. Co., was estopped to 
deiiy the validity of such contract in the second suit, and that the dis- 
missal of the former suit, in respect to the freights, without préjudice, 
did not afCect tlio estoppel. 

8. CONTHACT— COKSTKUCTION. 

A contract relating to local freight business "from and to N. and C, 
with stations ou the line of sald road between those points," does not 
inelude the carriage of freights from one iutermediate station to an- 
otlier such station. 

In Equity. Bill by the Baltimore & Ohio Railway Company 
against the Pittsburgh, Cincinnati & St. Louis Eailway Company 
for an accounting, under a contract, as to certain freight business 
carried on over a pièce of railroad owned by them jointly. Heard 
on respondent's exceptions to the spécial master's supplemeutal 
report. Exceptions sustained in part, and overruled in part. 

J. H. Collins, for complainant. 

Harrison, Olds & Henderson, for respondent. 

SAGrE, District Judge. The first 10 exceptions go to the wliole 
case. They amount to an application for a rehearing, and présent 
the questions whether the agreenient mentioned in the bill, upon 
the validity of which the complainant's right to an accounting 
necessarily dépends, ever had any binding force or effect; and 
whether, if it was or would hâve been otherwise valid, it was, in 
respect to the subject-matter for which an accounting is sought, 
ultra vires, illégal, and void; and, ftnallj', whether the order for an 
accounting, and the findings of the court therein embodied, are 
erroneous, and sliould not hâve been made. 

The complainant and respondent are joint owners of the railway 
between Columbus and Newark, Ohio, — the complainant, as lessee 
of one undivided one-half of the same; and Ihe respondent, as the 
owner of the other undivided one-half. The agreenient referred 
to in the exceptions was made by and between the Central Ohio 
Railroad Company and the Steubenville & Indiana Railroad Com- 
pany. By its terms, the railroad between ("olumbus and Xpwai'k 
was to be known as the Columbus & Newark Division of both said 
roads, and to be under their joint control. It was provided in 
the thirteenth and flfteenth paragraphs of the contract that the 
local freight business should be done by the Central Ohio Railroad 
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Company, and that its gênerai freigLt agent should keep an account 
of the earnings arising therefrom, and that for such services said 
■Company should receive 65 per centum thereof, and th.e remainder 
should be equally divided between said company and tlie Steuben- 
ville & Indiana Company. By tlie fourteentli and sixteentli para- 
graplis, provision was made for tlie local trafflc, which. was to be 
done on tbe trains of either of said companies which would give 
the greatest encouragement and offer the best facilities for the 
same, and that the company rendering the service should hâve a 
certain percentage of the receipts therefor, and the balance should 
be divàded equally between said companies. The complainant 
«ucceeded to the rights of the Central Ohio Railroad Company, 
and the respondent to the rights of the Steubenville & Indiana 
Company, under this, contract. The bill sets forth that both the 
complainant and respondent recognized the validity and binding 
force of said contract, and continued to act thereunder, until the 
month of June, 1872, when the respondent entered upon and com- 
menced the business of carrying local freights, and has continued to 
do so ever since, notwithstanding complainant'» objection and 
insistence that, as lessee of the Central Ohio Eailroad Company, 
it was entitled to carry ail the local freights. The bill prays 
for an accounting. 

The respondent, by its answer, denied the maldng of this con- 
tract, and also set up that, if made, it was ultra vires and invalid. 
Thereupon the complainant amended its bill, and pleaded an estop- 
pel, setting up that on the 3d day of June, A. D. 1883, the respondent 
commenced a suit in this court against tlie complainant for the 
purpose of adjusting and settling the various matters of account 
growing out of the management and opération of said railway from 
the year 1867 up to and until the date oî the commencement of said 
suit, and that in said suit the respondent reeovered upon account 
of the maintenance of said railway, and of its claims for a division 
of the proceeds of the passenger trafflc under said agreement, 
the sum of |21,92G.35, with interest. The final judgment in that 
case was entered on the 13th day of December, 1884. The 
respondent relies upon the order therein made, sustaining excep- 
tions to the item of the report of the spécial master relating to local 
freight, and dismissing, without préjudice, ail questions touching 
the same, for adjudication in any other action or proceeding. 
This dismissal left ail questions relating to local freights to be 
detennined, in any future litigation, upon their merits, precisely as 
if they had never been brought into that case. Looking at the 
question now presented in that light, it is clear, upon ail the author- 
ities, that the judgment of the court that the contract on which 
that action was based, and this suit is based, was a valid and sub- 
sisting contract, is res judicata in this case. The défendant, by 
coming into court as plaintiff in that case against the complainant 
in this case, asserted the validity and binding force of the very 
■contract upon which the bill in this case is founded, and reeovered 
some $22,000; a large portion of the recovery being for its share 
■of the passenger receipts, under the provisions of paragraphs 14 
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and 16, which, so far as relates to any question of validity or ultra 
vires, stand upon precisely the same ground as paragraphs 13 and 
15, relating to the freigiit trafiic. New it undertakes to avoid 
liability under paragraphs 13 and 15 for the reason that the contract 
is illégal and ultra Tires. Nothing can be plainer than that it is 
estopped to do so, and the dismissal without préjudice due» not 
affect that estoppel. It merely leaves the way open to make any 
défense which goes to the merits of the claim set up by the com- 
plainant in this case, and does not rest upon the assertion of the 
invalidity of the contract. Bigelow, Estop. p. 36 et seq.; Hopkins 
V. Lee, 6 Wheat. 109; Cromwell y. Countv of Sac, 94 U. S. 351, 
See, also, Lovell t. Cragin, 136 U. S. 130, 10 Sup. Ct. Rep. 1024. In 
Cromwell v. County of Sac, Justice Field, in delivering the opinion 
of the court, refers to the différence between the eiïect of a judg- 
ment as a bar or estoppel against the prosecution of a second 
action upon the same claim or demand under a contract or transac- 
tion, and its effect as an estoppel in another action under the same 
contract or transaction. If it were the same claim, that judgment 
would hâve been an absolute bar; but, being a différent daim, it 
operated as an estoppel only as to the matters in issue, or points 
controverted. Justice Field, on page 356, says: 

"Varlous considérations, other than tlie actual morits, may govern a party 
in brlnging forward groimds of recovcry or defonse In ono action, wliicli may 
not exist in another action, upon a différent demand, siicli as the sniallness 
of the amount or the value of the property in controversy, the difficulty of 
obtaining the necessary évidence, tlie expense of the litigation, and his own 
situation at the time. A party actlng upon considérations like thèse ought not 
to be precluded from contestlng In a subséquent action other demands arls- 
Ing out of the same transaction." 

On page 357 he quotes from Mr. Justice Willes in Howlett v. 
Tarte, 10 C. B. ÇS. S.) 813, as foUows: 

"It is quite right that a défendant should be estopped from setting up in 
the same action a défense which he might hâve pleaded, but has chosen to 
let the proper time go by. But nobody ever heard of a défendant belng pre- 
cluded from setting up a défense in a second action because he did not avait 
hlmself of the opportunity of setting it up in the first action. * * * j 
thinls we shall do wrong to favor the introduction of this new device into 
the law." 

But Cromwell v. County of Sac, and the cases therein cited, 
are clearly distinguishable from this case. It is true that, in the 
former case between the parties to the présent suit, no question 
was made as to the validity of the contract, but the Pittsburgh, 
Cincinnati & St. Louis Railway Company, by bringing its action 
upon the contract, and prosecuting it to a judgment, which afflrmed 
the report of the spécial master that the contract was valid and 
subsisting, was as effectually concluded by that flnding, which was 
essential to the judgment, as the défendant would hâve been if it 
had pleaded the invalidity of the contract, and judgment had 
been rendered against the plea. It would be a gross perversion 
of justice to permit the défendant in this case to retain the local 
freight receipts upon the plea that the contract under which it 
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maintained an action for its sliare of the local passenger receipta 
is ultra vires and invalid. 

The first 10 exceptions wiU be overruled. 

The eleventh exception relates to the revenues received by the 
complainant and respondent, respectively, between points inter- 
mediate to Newark and Colunibus. Thèse are included in the 
master's account. As stated therein, the amount of such revenues 
received by complainant, and included in the account and report, 
is 1604.75, and the amount received by respondent, and included 
in the report, is $647.49. This exception will be sustained. The 
contract relates to the local freight business "from and to Xewark 
and Columbus, with stations on the line of said road between those 
points." This does not include the carriage of freight from one 
intermediate station to another such station. If counsel cannot 
agrée upon the amounts, the report will be recommitted to the 
master, with instructions to malce the corrections. In ail other 
respects the report is confirmed. 



Ex parte CIIAMBERT.AIN. 

(Circuit Court, D. South Oarolina. Februaiy 16, 1893.) 

1. Fédéral Courts — Jurisbiction — Illégal Taxation — Injunction — Re- 

CBrVER. 

A fédéral court lias power to enjoin a sherifE from distraining property 
in tlH; bands of its ]-f<oi\-(,u' to enfort'c tUo pa>ineiit of atax wliichis alli'jji-'d 
to he illégal, e.«pecially when tlie property seized many times exceeds in 
value the airioimt of the tax. 
3. Samis— Iîf,ruNCTioK — VViiEN Granted. 

The mère fact that, under the South Carolina statu te (G en. St. § 230) au- 
thorizing sherllïs to distrain for nonpayment of taxes "sufflcient personal 
property of the party charged" to pay the sanie, a sherlfC, in order to collect 
a tax of $1,200, alleged to be due from a railroad receiver, has distrained 
property worth $10,000, much of which belongs to third persons, is suffi- 
cieut to require the interférence by injunctlon of the court whIch ap- 
pohited the receiver, regardless of any question as to the validity of the 
tîix. 

3. Samb — DuTiBs OF Receiveiîs — Illégal Taxation. 

Property in the liands of a receiver of a fédéral court is bound for the 
payment of state taxes in tlie saine iiiamier as any other property, but 
■\\ heu a receiver bclievi's a tax to l)e invalid it is his right aud duly to ap- 
ply to the court appointing him for protection. 

4. Samb — Kbsthaining Okdbk. 

Where a rect'ivor of a fédéral court applies to the court for protection 
against distraint of property in his liands for the payment of a state tax 
which he believes to be invalid, basing his action on a prior décision of the 
same court that tlie tax was illégal, the court will extend such protection 
by enjoining the sheriff, and requiring the property to be restored to the 
receiver, until the presumption of the soundness of such prior décision 
has been overcome. 

In Equity. Pétition by D. H. Chamberlain, as receiver of the 
property of the South Carolina Eailway Company, asldng the pro- 
tection of the court as to certain property, which was distrained by 
a sheriff to enforce payment of taxes. Injunction granted. 
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Brawley & Barnwell, for petitioner. 

D. A. Townsend, Atty. Gen., (Samuel Lord and Ira B. Jones, of 

coiinsel,) for the sherifE. 

Before GOFF, Circuit Judge, and SIMONTON, District Judge. 

PER CUKIAM. Under an order of tliis court flled on the 5th 
day of December, 1889, in a cause witliin its jurisdiction, (Bound 
V. South Carolina Eailway Company et al.,) D. H. Chamberlain, the 
petitioner, was appointed receiver of the South Carolina Railway 
Company. By this order ail of the property of the railway Com- 
pany came and remained in the custody of the court, protected by 
injunction, and was placed in the care and management of the re- 
ceiver as the organ and agent of the court, The pétition sets forth 
that the possession thus confided to him has been disturbed, and 
that M. V. Tyler, sherilï of Aiken county, has distrained and has 
taken possession of a train of 14 freight cars in the custody and con- 
trol of such receiver: that of thèse 14 cars 3 belong to the receiver 
and 9 belong to the roads outside of this state, but for the pur- 
poses of Interstate commerce were in the care of the receiver as 
such; that 8 of them are laden with merchandise belonging to pri- 
vate persons in this state, in the hands of the receiver as a common 
carrier; that the propertj'' in the custody of the court and in the 
hands of its receiver has been assessed for taxation; that this as- 
sessment was illégal and void because of excessive valuation 
and discrimination; that the receiver had tendered and paid the 
full sum undoubtedly due on lawful assessment, and that there 
remained unpaid in the county of Aiken the sum of |1,215.04, being 
the excess wliich is illégal and void; that for this sum of |1,215.04 
and costs the said Tyler, under a distraining exécution issued by 
MacMitchell, county treasurer, had seized and detained the Per- 
sonal property aforementioned, worth in the aggregate $10,000, a 
large part of it being the property of third persons, in the care of 
the receiver and in his custody as common carrier. The pétition 
prays the protection of the court. 

Upon hearing the pétition a rule to show cause was issued and 
served on the said M. V. Tyler, witli the usual restraining order. 
No attention or obédience whatever was paid to the restraining 
order. He has flled his return, justifying his action, and has not 
released or oiïered to release any part of the property detained, 
although the copy of the pétition served on him stated the facts 
set forth above. The bare statement that property of the value 
of nearly |10,000 has been distrained to pay |1, 213.04, and that 
much of it belongs to third jjarties, in no sensé responsible for the 
tax, even if it be valid, would imperatively require the interférence 
by injunction on the part of the court having this property in its 
custodj'. Section 230 of the General Sta tûtes of South Carolina 
authorizes the sheriff to distrain for nonpayment of taxes sufflcient 
Personal property of the party charged with the tax to pay the 
same. This is the limit of his authority. Of course, he should 
not be confined to just enough property to pay the tax. But he 
V. 55F.no. 6 — 45 
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cannot, under cover of this, distrain upon $10,000 for $1,215.04. 
Nor under any circumstances can he distrain the property of per- 
sons otlier than the taxpayer. We cannot escape the conclusion 
that the purpose of the sherifE was not to follow the law, and that 
his action was the resuit of predetermination and intention to coerce 
the receiver and this court into the payment of the excessive tax, 
notwithstanding and despite of the claim. that it was illégal and 
void. 

But the case will not be rested on this ground. There can be 
no doubt that property in the hands of a receiver of any court, 
either of a state or of the United States, is as much bound for the 
payment of taxes, state, county, and municipal, as any other prop- 
erty. Persons cannot, by coming into this court, and, for the pro- 
motion of their interests, applying for and obtaining the appoint- 
ment of receivers, obtain exemption from the paramount duty of 
a citizen. For this reason receivers in this district pay ail just 
and lawful taxes without asking or needing the sanction of the 
court, and in their accounts such payments are passed without ques- 
tion. But, on the other hand, receivers are not bound to pay a 
tax in their judgment unlawful, without the order of the court; 
and when they consider the legality of the tax questionable it is 
their right — their manifest duty — to apply to the court either for 
instruction or protection. Especially is this the case when the 
question arises between the receiver and persons in the state, 
county, and municipal government as to the proper construction 
to be given to the law, upon which individuals may well differ, and 
it is his right and manifest duty to go to the court, Avhose créature 
he is, for instruction. He therefore pursued the proper course 
when he came in by this pétition. 

The research of counsel on both sides of this case bas succeeded 
in linding flve cases in which a receiv^er was driven to seek the pro- 
tection of the court in the matter of taxation, — ail of them of per- 
suasive authority; nonè of them of conclus! ve authority. A péti- 
tion was filed by a receiver before Judge Brewer in Central Trust 
Co. V. Wabash, St. L. & P. Ey. Co., 2(5 Fed. Rep. 11, praying protec- 
tion from the pajTuent of a tax. It appeared that the only reason 
for the application was that it was inconvénient to the receiver to 
pay the tax, and that its validity was in no way questioned. The 
pétition was rejected. But the leamed Judge shows distinctly his 
opinion that upon proper showing he would hâve entertained the 
pétition. This is his language : 

"In levying and collecting taxes the state is exercising Its sovereign power. 
Thore shoTild be iio Interférence with its collection of thèse taxes In its pre- 
st-rilK-d and regular mi^thods, even by a court having projx^rty in tlie pos- 
session of its receiver, uuless it is first charged that the taxes are in some way 
Illégal or excessive. 

A bill was filed in Hewitt v. Eailroad Co., 12 Blatchf. 452, by re- 
ceivers, to test the legality of a tax. It was heard by Mr. Justice 
Blatchford, who entertained the question, discussed it in a long and 
elaborate opinion, and sustained the legality of the tax. The same 
receivers came before him again in Stevens v. Railroad Co., 13 
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Blatchf. 104, and asked relief from the same tax, because of Bome 
irregularity. Naturally and properly, it having been decided th<tt 
the tax was légal, he dismissed the pétition. As we hâve said, a 
receiver must pay ail légal taxes, and the court will not interfère 
to protect him if he attempt to escape from such payment. lu 
Georgia v. Atlantic & G. E. Co., 3 Woods, 437, Mr. Justice Brao- 
ley did interfère with the summary process of coUecting taxes 
by the state, and in his well-considered and able opinion established 
the right of interférence upon the highest grounds of public policy. 

Two cases were found by state courts: County of Yuba v. Ad- 
ams, 7 Cal. 35, and Prince George's Co. t. Clarke, 36 Md. 206. The 
flrst case distinctly shows that the court entertained jurisdiction of 
a claim of a county for taxes. The second annuls a sale made of 
property for taxes because the property was in the hands of the 
court The décisions of ail of the states of the Union and of the su- 
prême court of the United States are full of cases determining the 
validity of a state tax, or of municipal taxes imposed under the 
authority of the state législature. The suprême court of the Unit- 
ed States bas not only declared a state tax so imposed invalid; it 
bas also reversed the décision of the court of last resort of the state 
sustaining the tax. Hoge v. Eailroad Co., 99 U. S. 349 ; Tomlinson 
V. Branch, 15 Wall. 460; Tomlinson v. Jessup, Id. 454, — are cases 
carried up from this court, each of them seeking injunction against 
the state auditor in the matter of taxation. In Savannah 
V. Jesup, 103 U. S. 563, the court decided a tax of the city 
of Savannah invalid. At the April terra of this court, 1892, 
the case of Eichmond & D. E. Co. v. Blake, 49 Fed. Eep. 904, 
(county treasurers and sheriffs,) involving the identical questions 
raised in this case, was heard by a full bench, and decided. The 
case came up on pleadings selected by the défendants themselves. 
Every question made as to legality of the valuation made in this 
case, and the discrimination and the right and duty of the court 
to interfère therein, was heard. The excess was pronounced void. 
This décision bas not been reversed. It bas not been appealed 
from. It is an authority of great weight with us. Indeed, as there 
is yet an opportunity of reviewing it in the suprême court, we would 
at ail events await the resuit of such an appeal. When, therefore, 
the receiver comes into this court and asks instructions, predicat- 
ing his action on the décision in this case, we grant Mm relief by 
suspending the collection of the tax until the presumption of the 
soundness of this décision bas been overcome. Besides this, we 
would not in this collatéral way on a rule pass upon the question 
either of the validity or of the invalidity of this tax. 

The only remaining question is as to the iurisdiction of the court 
and its right to protect the property, By the case of Bound against 
the railway company, as we bave seen, ail the property of the South 
Carolina Eailway within this state came under the jurisdiction 
of this court It acquired possession of this property, and it thus 
has jurisdiction over the entire subject-matter, every part and par- 
cel thereof. AU property iu the hands of a receiver is in the cus- 
tody of the court No one, whoever he may be, can interfère with it 
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without the sanction or permission of thé court. Wiswall T. Samp- 
son, 14 How. 52. 

The learned counsel who replied for the sheriff with a frankness 
"which does him great crédit, admitted the gênerai rule as to the 
sanctity of property in the hands of a court; and that, when juris- 
diction has once attached in this circuit court in the original case, 
it can extend its protection to property, even if its value be less 
than $2,000. He contends that to this gênerai proposition there is 
one exception, — when the officers of a state come in and take the 
property for taxation. He argues that the taxing power is a high 
exercise of sovereignty, and that to permit a court to interfère 
with the collection of a tax is to invade the sovereign right, and 
to embarrass the goTernment. But we hâve seen that courts ail 
over this country hâve entertained cases involving the validity of 
a state tax, in many cases imposed by the législature, and in very 
many instances hâve declared the tax invalid, even a tax imposed by 
a sfate législature, in which is vested more of the attributes of 
sovereignty than any other department of the state governments. 
There are many cases of this kind in the reports of the courts of 
South Carolina. In Hand v. Kailroad Co., 17 S. C. 221, upon a claim 
made by the state for taxes upon propei^ty in the hands of a receiver, 
the court examined into the validity of the claim, and rejected it. In 
the very récent cases of State v. Cromer, 35 S. 0. 2.30, 14 S. E. Eep. 
493; State v. Boyd, 35 S. C. 233, 14 S. E. Eep. 496,— the suprême court 
of South Carolina examined into the validity of the action of the 
comptroller gênerai in a matter of the assessment of property 
for taxation, and, after examination, set it aside. The court quotes 
with approval the language of Moses, C, J., in State v. Countv 
Treasurers, 4 S. 0. 520: 

"Tlie power to tax is the most extenslve anrl Tmllmited of ail the powers 
wliich a législative body can exert. It is witliout restraint, except by consti- 
tntional restrictions. ïo tle up tlie liand [of tlie court] that can alone resist 
its unlawful encroachment woulil not only render mieertaln the tenure by 
which the citizein holds his prop(>rty, but nialve it triimtary to the \inre- 
strained demands of tlie lc}?lslatxire." 

The language of Miller, J., in U. S. v. Lee, 106 U. S. 220, 1 Sup. Ct. 
Eep. 240, is not inappropriate : 

"ïlio défense stands hère solely tipon the absolute immunity froin judicial 
inqulry of everyone wlio asserts aiitliority from the executive braucli of the 
go vêlement, however clear it may be made that the executive posscssed no such 
power. Not only no such power is given, but it is absolutely prohibitod, both 
to the executive and tlie législative." 

It is not claimed that the state, in order to obtain payment of its 
taxes, must come into court by pétition, and get an order for their 
payment. On the contrary, as has been said, the paramount right 
of the state has always been and is acknowledged, recognized, and 
faithfully preserved. Without any interférence whatever on her 
part, her priority is maintained and observed. But when persons 
assuming to act in the name of the state seize upon, M'ithout notice, 
and assert exclusive possession of, property in the hands of the re- 
ceiver and imder the protection of this court, and, while so assuming 
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to act, take property greatly in excess of the sum claimed, the court 
must and will interfère. 

At tiie hearing a number of aiîidavits were read going to the 
issue, was this a légal tax? Upon a rule of tliis kind it is not com- 
pétent for us to go into this question. It must be made in a direct 
proceeding. Such proceedings are already on file in this court. 
We recognize that the question has not been flnally decided, and for 
this reason our injunction goes only until a further order. If testi- 
mony be offered in the orderly way, and if the fact be established 
that the assessment and the taxes levied thereunder are just and 
lawful, it will afford the court pleasure, and it will be its duty, to 
order the taxes paid forthwith, as a paraniount lien on ail the prop- 
erty and funds in the hands of the receiver. 

The Injunction. 

This cause came on to be heard on pétition, rules to show cause, 
return thereto, and affldavits. Hearing the same, and upon due 
considération thereof, it is ordered, adjudged, and decreed that an 
injunction do issue to M. V. Tyler, sheriff of Aiken county, his depu- 
ties and agents, enjoining and restraining them from further inter- 
meddling, interfering with, keeping and holding the personal prop- 
erty distrained upon by him, belonging to the petitioner as receiver 
of the South Carolina Railway Company, or in his care and custody 
as receiver and common carrier, and that this injunction remain of 
force until the further order of this court. It is further ordered 
that the said property be restored to the custody of the receiver 
of this court, and that the marshal put him in possession thereof. 



Ex parte HUIDEKOPER et al. 

(Circuit Court, D. South Carolina. Pebruarj' 16, 1893,) 

Injunctions — Violation — Conte mpt — Punishment. 

Where a slieriff, In order to collect a tax, distrains property m the hands 
of a receiver of a fédéral court, and thereafter refuses to comply with an 
order of such court rcquirhi!; liim to restorc tlie prnncrry to ilic receiver, 
he is guilty of a high contempt, and will be punished by fine and im- 
prisonment. In re Chiles, 22 Wall. 108, foUowcd. 

Eule against M. V. Tyler and others, sheriffs and treasurer, to 
show cause wlw they should not be attached for contempt in 
violating an injunction. 

I. S. Oothran, Hugh L. Bond, and Mr. Crawford, for the receivers. 
D. A. Townsend, Atty. Gen., (Samuel Lord and Ira B. Jones, of 
counsel,) for the sheriffs, Nance and others. 

Before GOFF, Circuit Judge, and SIMOXTON, District Judge. 

PER CURIAM. It appears that certain personal property in the 
hands of receivers of this court was distrained for an excess of tax; 
that the receivers had actually paid ail of the admitted tax, and had 
not paid the excess, because it is alleged that it is not authorized 
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by law. The warrants or exécutions were issued by thé county 
treasurers in each. instance, and were executed by the respective 
sheriflfs. Upon pétitions iiled in this conrt by the receivers it was 
alleged that an amount of property in each instance had been dis- 
trained greatly exceeding the amount of tax demanda, and that in 
many instances property in the care of the receivers, belonging to 
other parties, had been included. At the hearing of the pétitions, 
rules to show cause were issued to each county tréasurer and sheriff 
complained of, and at the same time a restraining order was issued, 
forbidding them and each of them from disposing of or interfering 
with the property distrained. Thèse orders were ail personally 
served on the persons to whom they were directed. No attention 
to or obédience of any of the said restraining orders was paid by 
any one of the sheriffs served. On the contrary, they retained 
possession of the property in défiance of the orders, and still retain 
it. In their returns to the rules to show cause they justifj'^ their 
act, profess no désire to submit to the ruling of the court, and ac- 
company this with a formai disclaimer of any contempt. It must 
be borne in mind, also, that the property distrained was not of a 
fugitive character, and that, as it always remains in tliis state, 
and is easily reached, there never could arise any difficulty in mak- 
ihg a levy when such levy was adjudged to be lawful. In despite 
of this fact, and of thé restraining order of this court, the property 
was detained. It was said at the bar that the sheriffs acted under 
the orders of the comptroller gênerai in maldng the levy under 
etatute of 1888, (20 St. S. G. p. 54) If this be so, and if, after 
making the levy and having been served with the order of this 
court, the sheriffs had obeyed it, we could perhaps hâve treat- 
ed this as a technical contempt, and hâve graduated the pun- 
ishment accordingly. Biit, although the comptroller gênerai is 
the person charged by law with the duty of directing sheriffs 
in collection of taxes, neither he, nor any one else, can di- 
rect or authorize the sheriffs, in the exécution of the pre- 
cept, to violate the rights of third parties, or to conduct 
themselves illegally. The sheriff is an independent oificer, holding 
under a tenure created by the constitution, with a recognized right 
in this same statute to differ from the comptroller gênerai, and to 
hâve such différence settled in a court of law. Wheuever he acts, 
he acts on his own responsibility, and cannot shield himself by 
any instructions of the plaintifl in exécution. We can deal with 
him only. In thèse cases we are of the opinion that there lias been 
open and flagrant — perhaps, we fear, determined — disregard of the 
process of this court, and that the sheriffs are justly chargeable 
with high contempt. They cannot escape unpunished. Were this 
course to be followed, the dignity of the court would be impaired, 
and its usefulness in great measure destroyed. In our action in this 
case we will foUow the précèdent of the suprême court in Ke Chiles, 
22 Wall. 168. Under section 725, Eev. 8t., the courts of the United 
States hâve power to punish for contempt of their authority. 
Among the cases speciflcally enumerated are "disobedience or 
résistance of an ofiicer of the court or by any party, juror, witness, 
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or other person to any lawful writ, process, order, rule, decree, 
or command of the said courts." Such has always been tlie power 
of the courts, both of common law aiid,equity. The exercise of 
this power has a twofold aspect, namely, first, the proper punish- 
ment of the guilty party for his disrespect to the court or its order; 
the second, to coinpel his performance of some act or duty required 
of him by the court, which he refuses to perforai. 

With regard to the county treasurers, as it does not appear that 
any act was done by them after the service of the orders of this 
court upon them, the rules against them are dismissed. 

The Sentence. 

ÎL V. Tyler, sherifE of Ailcen county, having been served with 
two rules to show cause why he be not attached for contempt for 
the matters set forth in copy of pétition to each rule attached, and 
suffi cient cause having not been sliown, and it further appearing 
that he notwithstanding continues to hold and detain said property, 
we adopt the précèdent set in Ee Chiles, 22 Wall. 157, by the 
suprême court of the United States: It is ordered, adjudged, and 
decreed that he is in contempt of this court, and of its orders and 
process. It is further ordered that he do pay a fine of |500, and 
that the clerk of this court shall enter judgment thereon, and issu(; 
exécution therefor, and also stand committed to the custody of th(^ 
marshal of this court until he has paid said flne, or purged himself 
of his contempt herein. 

NOTE. This case has been afflrmed by the suprême court, so far as the im- 
prisonmcnt is concerned. 13 Sup. Ct. Rop. 785. 



UNITED STATES v. WILLAMETTE VAI.. & 0. M. WAGON EOAD 

00. et al. 

(Circuit Court, D. Oregon. December 16. 1802.) 

No. 1,611. 

. Public Latstds— Gka>;ts fok Wagon Roads — Pehpormanob op Condition. 
The Company to which the state of Oregon transferred the grant mado 
to it in ald of a certain wagon road by the act of July 5, 1866, (14 St p. 89, 
c. 174,) constructed a road which was regularly used as such, thougli 
the grades were heavy and the 'bridges few. It crossed tlie S. river by 
fords which were dangerous when tlie snows were melting ûi tlie spring, 
but at such times the snow itself in the mountains prevented tlirongli 
travel on the road. Hdd, that in view of tlie nature of the country, the 
needs of the tlme, the modes of travel then in use, and the value of the 
grant, the road was such as to satisfy the requirements of the granting 
act. 

!. Samb— Governok's Ceutipicate — Peiîsonai, Inspection. 

The provision of the act that the lauds nilght be disposed of from timo to 
time upon the certiflcate of tlie govemor of Oregon that 10 continuous 
miles of the road were completed, dld not require or contemijlate that he 
should make a personal inspection of the road to détermine the fact. 

1. Samb— Fbaudulent Procdkbmbnt— Evidence. 

It was shown that the persons appointed by the govemor to inspect the 
road were paid by the road company, and there was testimony that one 
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ot the Inspectors was under the Influence of llqnor fumlshed by the 
Company. This he denled. It was shown, on the other hand, tliat there 
was no provision (or thelr payment by the state; that the Company, when 
It requested the Inspection, was notlfied that It would hâve to compensate 
the inspectors; and that they were not appolnted by Its prociirement or 
suggestion. HM, that thèse faots would not support a charge that the 
certiflcates were procured by the fraud of the company. 

4. Same— Defkcts in Form. 

One of the certiflcates was to the efCect that a plat of one section of the 
road had been filed In the govemor's ofElce, and showed that "that portion 
of the road commenclng and endlng as designated on the map has been 
completed as required by the act of congress." Held, that thls was not 
fatally détective where the évidence showed that tlie govemor's agent 
hud caused an Inspection to be ftiade of that pai"t of the road, and that the 
certificate was made in pursuance of hls report. 

5, Same. 

A second certlflcate, to the eiïect that the govemor had "examined and 
accepted" a certain section of the road, is sufllcient, as it Is équivalent to 
certlfying that the road has been examined, approved, and accepted, be- 
cause found to be constructed according to law. 
8. Samb — Qrant in Pb^sekti — Bona Fidb Pukchasbrs. 

ïhe act of July 5, 1806, (14 St p. 89, c. 174,) whlch grants a portion of 
the pulbUc lauds to the state of Oregon In ald of the construction of a 
wagon road, Is a présent grant of the fee simple upon condition subsé- 
quent; and bona flde purohasers of the land vrtll not be denled protection 
as suoh on the ground that no patents had been issued for the land when 
they purchased. 

7. Samb— Condition Subséquent. 

l<'orfeitures for breach of the condition that the road should be com- 
plete<l In a specified time could only be enforced by législative enaotment 
or judicial procewllngs of the United States, in the absence of whlch the 
road might be completed, and forfeiture thereby prevented, even after 
the time llmited had explred. 

In Eqiiity. Bill filed by the United States in conforraitv to the 
act of March 2, 1889, (25 St. p. 850, c. 377,) against the Willamette 
Valley & Cascade Mountain Wagon Road C!ompany, David Cahn, 
Alexander Weill, and others, to forfeit lands. Bill dismissed. 

Franklin P. Mays and Albert H. Tanner, for United States. 
Henry Ach and C. E. S. Wood, for défendants David Cahn and 
Alexander Weill. 

GILBERT, Circuit Judge. By act of congress of July 5, 1866, 
there were granted to the state of Oregon, to aid in the construc- 
tion of a military wagon road from Albany to the eastern boundary 
of the state, three sections of the public lands per mile for every 
mile of said road as the same should be constructed. The act pro- 
vided that the road should be constructed "with such width, grada- 
tion, and bridges as to permit of its regiilar use as a wagon road, 
and in such other spécial manner as the state of Oregon may pre- 
scribe, and that it shall be and remain a public highway for the use 
of the government of the United States." The act further provided 
that the législature of Oregon might dispose of the lands for the 
construction of the road as the work progressed, whenever the gov- 
«rnor of the state of Oregon should certify to the secretary of the 
interior that 10 continuons miles of the road had been completed; 
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and tliat, if said road should not be completed in five years from 
the date of the act, no further sales sliould be made, and tbe land 
remaining unsold should revert to the United States. By act of the 
législature of Oregon, approved October 24, 1866, the said lands so 
granted, and ail rights under the grant, were transferred to the de- 
fendant the Willamette Valley & Cascade Mountain Wagon Eoad 
Company, a private corporation of the state of Oregon. 

Within the time limited for the construction of the road, the 
wliole line of the road, from Albany to the state line, 448.7 miles in 
ail, was certifled to hâve been completed in the manner required by 
the act by four several certificates of the governor of Oregon, the 
flrst bearing date April 11, 1868, and the last of date June 24, 1871. 
On June 18, 1874, congi'ess passed an act recognizing the transfer 
to the wagon road company, and authorizing the issuance of patents 
to tliat coi'poration for ail the lands so granted to the state, with the 
foUowing proviso: "This shall not be construed to revive any land 
grant already expired, nor to create any new rights of any kind, ex- 
cept to provide for issuing patents for lands to which the state is 
already entitled." On June 19, 1876, under this statute, patent is- 
sued to the wagon road company for 107,893 acres of the lands. On 
August 19, 1871, the wagon road company sold and conveyed the 
land grant to H. K. W. Clarke, for a considération, as recited in the 
deed, of $75,000, and on September Ist of the sanie year Clarke con- 
veyed the same to David Cahn, in trust for said grantor and for T. 
Egenton Hogg and Alexauder Weill. 

In Mardi, 1878, complaint was made to the secretary of the in- 
terior by citizens of Oregon that the road had not been constructed 
according to the provisions of the original granting act, and two 
years Ititer a spécial agent was appointcd to investigate and report 
upon the matter contained in said complaint. In Octobc^r, 1880, ttie 
agent made his report to tlie eiïect tliat the road, and particularly 
the eastei'n portion thereof, had not been constructed as required 
by the act of congresa. His report, with the évidence accompany- 
ing the same, was placed before congress. In the hou se of repré- 
sentatives th(i matter was referred to the committee on military 
affairs, and that committee, after investigation, reported tliat no ac- 
tion be taken. Snbsequently, in Februaiy, 1882, further charges 
and proofs were laid before congress, which, in the house, were re- 
ferred to the committee on public lands, and, in the senate, to the 
committee on military aiïairs. Both committees reported that no 
action be taken by congress, alleging as a reason for that conclu- 
sion "that the executive department of the government had ample 
authority in law Avithout any instruction from the législative de- 
partment." The secretary of the interior tliereupon made an inves- 
tigation of the matter, and as the resuit thereof directed the com- 
missioner of the gênerai land office to proceed and certify the lands 
for patent. In October, 1882, patents issued to the wagon road com- 
pany for 440,856 acres of the lands which had then been selected. 
Since that date no patents hâve issued for the remaining lands 
claimed to hâve been earned by the wagon road company, and 312,- 
691 acres of the same remain unpatented. 
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On Marclx 2, 1889, congress passed an act directing^ the scttorney 
gênerai to cause a suit to be brought against ail claimants of the 
lands so granted for wagon road constFaction, "to détermine the 
question of the seasonable and proper completion of said road in 
accordance with the terms of the granting act, either in wluole or in 
part, and the légal effect of the several certiflcates of the governor 
of Oregon of the completion of the road, and to déclare forfeited to 
the United States aU land not earned in accordance with said act, 
saving and reserving the right of ail bona fide purchasers of such 
lands for valuable considération," and providing that said suit or 
suits should "be tried and adjudicated in like manner and by the 
same principles and rules of jurisprudence as other suits in equity 
are therein tried." In pursuance of the authority so conferred upon 
the attorney gênerai, this suit was commenced by the United States 
against the wagon road company and the subséquent grantees of 
the lands in question. The bill sets fortli the facts above enumer- 
ated, and allèges that no portion of the road was constructed, as 
required by the act, within the time limited therein; that the cer- 
tiflcates of the governor were fatally defective in form, and were 
procured by the fraud and misrepresentation of the wagon road com- 
pany, and that the présent grantees of the land from the wagon road 
company purchased the same with knowledge of said facts. 

To this bill the défendants Alexander Weill and Da\'ld Cahn 
make answer, setting forth the foUowing défenses: (1) That the 
road was completed in aU respects as required by the granting act, 
and within the time therein limited. (2) That the certiflcates of 
the governors of Oregon were by the act made conclusiTe évidence 
of the completion of the road, and that upon the strength of said 
certiflcates the défendants became bona fide purchasers of the lands. 
(3) That, conceding that the road may not hâve been completed 
within the time limited, nevertheless, subsequently, and before any 
déclaration of forfeiture by the United States, the road was fully 
•completed in the manner required by the act, and thereby the 
forfeiture was avoided. (4) That the défendants, after purchasing 
said lands, relied upon the action of congress in 1874 in directing 
the issuance of patents to said land, and upon the resuit of the 
inrestigation made by congress above referred to, and the action 
of the secretary of the interior after his investigation in 1882, di- 
recting the issuance of patents, and in conséquence thereof expended 
large sums of money in and alsout said lands and in repairing said 
road, whereby the United States hâve become estopped to claîm a 
forfeiture. 

The first question to be decided under the évidence is whether 
the road was seasonably and properly constructed. Upon this point 
the évidence is voluminous and to some extent conflicting. The 
conflict àrises mainly from a diiïerence of opinion as to the nature 
and quality of road required to be constructed by the act. Was 
this road coiïstructed of such width, gradation, and bridges as to 
permit of its regular use as a wagon road? It would seem that 
the question must be answered in such light as may be had from 
the nature of the country to be crossed, the needs of the time, the 
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means of travel then in use, the diflficulties to be overcome, and 
the value of the land grant. In the light of such considérations 
and the testimony of the witnesses, I am convinced that within 
the time limited in the grant the road was fairly well constructed 
from Albany as far east as the Des Chutes river. It is true that 
it would hâve been a better road with more bridges, easier grades, 
and better turnouts for teams, but it does not appear that for want 
of thèse improvements its regular use as a wagon road was ever 
interrupted, or that any travel was diverted from the road on ac- 
count thereof. The fords of the Santiam were difficult and dan- 
gerous when the snows were meltiug in the spring, but at such 
times the snow in the mountains prevented ail through travel 
on the road. As soon as the snow was gone from the mountains 
the Santiam became fordable. There was an extensive travel upon 
the road in the earlier years of its use, and the évidence is that 
it compared favorably with other mountain wagon roads in the 
state, similarly located and similarly aided by grant of public 
lands, and that during those years there was no public complaint 
of its defective construction. The remainder of the road, from the 
Des Chutes to the eastern boundary of the state, was constructed 
without bridges, and with but little outlay of money or work. 
A Une was surveyed through, and marked with mile stakes. Hère 
and there some grading was done, and some rocks removed to fa- 
cilitate the crossing of ravines or fords. There is no douht that 
if wagon trains had passed along the line soon after the sur- 
vey they could hâve foUowed the stakes to the end of the road, 
and, if any considérable travel had ensued, a passable wagon road 
would hâve been worn through the bunchgrass and the sage- 
brush of that open country, but no such through travel foUowed. 
There was at that time no necessity for a road further east 
than Hamey vaUey. 

The settlers going east of the mountains from the Willamette 
Valley diverged in ail directions soon after crossing the moun- 
tains, and, the extrême eastern portion of the road being whoUy 
unused, its stakes and marks soon disappeared from sight, and 
a few years later a considérable proportion of it was fenced in 
by settlers. The principal defect in the road as originally built, 
east from the Des Chutes, was in the difficulty of crossing the 
streams. At ordinary stages they were ail fordable, with more 
or less trouble, but much of the time they were impassable. 
The travel on this part of the road, especially in crossing the 
Des Chutes, Silver creek, and Silver river, was often interrupted 
on account of high water, and I am of the opinion that the évi- 
dence shows that, for want of bridges, this part of the road was 
not so constructed as to permit of its regular use as a wagon road. 
In arriving at this conclusion I do not In any way impugn the 
good faith of the inspectors. It is a matter upon which opinions 
may diiïer, 

What is the légal effect of the certificates of the governors? 
It is claimed on behalf of the United States that ail the cer- 
tificates are void — First, because they are not and do not pur- 
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port to be based upon a personal inspection of the road; second, 
because tkey were obtained by the fraud and misrepresentation 
of the wagon road company, and that the first two certiflcates 
are otherwise fatally defective in form. 

The contention tliat the act of 18(5(5 required a personal ex- 
andnation of the road by the governors before they should issue 
the certiflcates is not supported by the language of the act or 
by any fair or reasonable construction of its terras. The grant 
was niade to tlie state of Oregon, îind was niainly for its beneflt. 
The only advantage reserved to tlie United States was the free 
use of the road for transportation of troops and stores. It was 
necessary that soine person or tribunal be désignât ed to examine 
and receive the road. Congress justly assumed that the governor 
of the state — its highest officiai — would in a niatter of such 
public importance, at the proper time, and before issuing the 
ceriificate, take such stei)S as niight be necessary to ascertain 
wh(!ther the road had actually been constructed in the manner 
required by the act, and the décision of the governor was made 
the conclusive and only évidence of that fact. 

The charge that the certiflcates were procured by fraud and mis- 
representation has no support in tlie évidence. It is based upon 
the fact that the compensation of the inspectors for tlieir services 
in that capacity was paid by the wagon road company, and 
that some of the witnesses testified that one of tlie inspectors, 
K. M. Powers, while inspecting the road, was under the influence 
of liquor furnished by the road company, and that (me of them 
testifies that Powers said lie was maldng a good thing ont of 
the inspection, ail of wliich is denied by Powers. It is sliown 
that there was no ijublic fund ont of which to pay for inspection 
of the road. No appropriation had been made for that purpose, 
either by the act of congi-ess or by the législature of Oregon. 
The oiBcers of the company, when applying for inspection, were 
informed by the governor that they must defray the expense of 
the examination. They accordingly did so, and the amount paid 
: does not appear to hâve been more than a reasonable compensation. 
The inspectors in three instances acconipanied the workmen while 
constructing the road and repairing the same, and caused the road 
to be completed to their approval. I fail to find in any of 
thèse f acts any necessary impeachment of the integrity of any of the 
reports of the inspectors. There is no évidence that either of thèse 
inspectors was selected at the sugg(^stion or by the procurement 
of the company or any of its agents, and there is no évidence 
whatever that either of the executive officers who made the cer- 
tiflcate had any knowledge or intimation of any fraud or mis- 
représentation of the wagon road company, or had heard any ru- 
mor or complaint that the land grant had not been justly earned. 

There are defects in the form of the flrst certiâcate, but not 
such as to avoid its légal effect as such. It certifles that a 
plat ,of that section of the road has been flled in the governor's 
office,: "ahd shows that portion of the said road commencing and 
•ending as designated on the map has been completed, as i-equired 
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by the act of congress." This would indicate, from tUe language 
used, that there Lad been no inspection of the road itself, and 
that the offlcer certifying deelared only what the niap expressed. 
The testimony shows, however, that the governor's agent had caused 
an inspection of this portion of the road, and that the certifleate 
was made in pursuanee of his report. It was the évident inten- 
tion of tlie malier of this certifleate to certify that the road had 
been completed according to law. It was so understood and ac- 
cepted by the wagon road conipany, and it was so received by 
the officiais of the United States. Moreover, if there were se- 
rions defects in its form, the error was subsequently cured by the 
"omnibus" certifleate issued by the governor in 1871, whereby the 
conipletion of the whole road was certified in due form. 

The second certifleate is aHeged to be defective for the reason 
that instead of certifying that the portion of the road tlierein 
referred to has been completed, it states that the governor has 
"examined and accepted" the same. Tlie différence is one of form, 
and not of substance. The language emi^loyed is ec^uivalent to 
a certifleate that tlie road has heen examined and has been ap- 
proved and accepted, because found to be constructed according to 
law. The évidence is clear that the défendants, in purchasing the 
lands in 1871, relied upon the certiflcates as conclusive évidence 
that the road had been completed and the land grant earned. 
There is no évidence that they had notice of any fraud or mis- 
representation on the part of the road company, or that any fact 
came to their notice that would hâve imposed upon them the 
duty of exaniining the road to see whetlier it had been constructed 
according to law. The purcliase was made without secrecy, and 
after open and extended inquiry as to the value of the lands. 
The price paid Avas not disproportionate to the marlcet value of 
the lands at the time. 

Tlie contention of counsel for the United States that the de- 
fendants could not hâve occupied tlie position of innocent pur- 
chasers so long as patents for the land had not issued, is not 
supported by the anthorities. The grant was a grant in praesenti. 
The language of the granting clause was "that there be and hei'eby 
is granted to the state of Oregon." This made it a présent grant 
of an estate in fee upon condition subséquent, notwithstanding 
the fact that the lands were required to be subsequentlv selected. 
U. S. V. Wallamet Val. & C. M. Wagon Eoad Co., 42 >ed. Rep. 
357; Schulenberg y. Harriman, 21 Wall. 44; Missouri, K. & T. Rv. Co. 
V. Kansas Pac. Ey. Co., 97 U. S. 491; Van Wyck v. Knevals, 106 U. S. 
360, 1 Sup. et. Rep. 336. Patent was not necessary to convey 
the title, and when it issued it was only évidence of a title that 
had already passed. Rutherford v. Greene's Heirs, 2 Wlieat. 196; 
Wright v.'Roseberry, 121 U. S. 488, 7 Sup. Ct. Rep. 985; Van 
Wyek V. Knevals, supra. The défendants are clearly shown to 
be bona flde purchasers. As such, their rights would be con- 
served in a court of equity under the gênerai principles of juris- 
prudence governing the court irrespective of the statute, but in 
this case congress has seen flt to expressly déclare, in the act 
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authorizing the prosecntion of this suit, that tlie interests of ail 
Buch purchasers, if any tkere be, shall be protected. 

The third défense is also established by the évidence. The act 
of congress of July 5, 1866, required the completion of the road with- 
in five years from that date, and it provided that thereafter no 
further land should be sold, but that the land then remaining un- 
Bold should revert to the United States. Only the grantor could 
take advantage of the nonperfonnance of this condition subsé- 
quent. UntU a forfeiture was asserted, the title remained unim- 
paired in the grantee. Hère the condition subséquent was at- 
tached to a public grant. The forfeiture, instead of being as- 
serted by re-entry, or its équivalent, as in the case of a private 
grant, could only be declared by judicial proceedings, — équivalent 
to an inquest of office at common law, — or by législative enact- 
ment amounting to an assertion of title for a breach of the condi- 
tion. Schulenberg v. Harriman, 21 Wall. 44; U. S. v. Kepentigny, 
5 Wall. 211. There was no attempt to demand or claim a forfaiture 
of this land grant on the part of the United States until congres» 
passed the bill which authorized the prosecution of this suit. 
At any time prior to that date the grantee could lawfuUy roiTiply 
with the condition subséquent, and thereby defeat the for! 'are. 
The évidence shows that this was done. In 1887 the whole road 
was repaired and completed by the érection of bridges and the 
construction of proper grades. The expenditure for that purpose 
was 189,000, and there can be no doubt that then, if not before, 
the road was completed in ail respects in compliance with the 
terms of the granting act. 

On exceptions to parts of the answer it was held that the 
défense of estoppel as pleaded therein was available to thèse de- 
fendants as against the United States, and it is unnecessary 
hère to repeat the reasoning or the authorities upon which that 
conclusion was reached. 54 Ped. Eep. 807. It is shown by the év- 
idence that the défendants relied upon the action of congress aa 
expressed in the act of 1874, directing the issuance of patents, 
its subséquent treatment of the complaint against the road, and 
its report that no action be taken, the resuit of the investigation by 
the secretary of the interior and the subséquent issuance of patents, 
and that in conséquence thereof they altered their relation to 
the subject-matter of this suit by expending large sums in re- 
pairing the road, in paying fées to the govemment, in payment of 
taxes, and expenses of caring for the lands, amounting in the ag- 
gregate to $142,315.38. 

Thèse facts render it inéquitable that the United States should 
at this late date, and after such long nonaction and acquiescence, as- 
sert title to the lands, or claim a forfeiture of the same for a 
failure to construct the road within the flve years succeeding the 
land grant of July 6, 1866. The bill wiU therefore be dismissed. 
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McKELVEY t. TUCKER et al. 

(Circuit Court, N. D. New Yorls;. May 18, 1803.) 

No. 3,019. 

Action on Guabaxty— Authority op Agent — Evidence. 

T. & Oo., desiring to attach the property ol tlieir debtor, J., In another 
State, telegraphed to a bank there: "Please provide bondsmen, T. & Co. 
V. J. See N.," (T. & Co.'s attomey,)— amd afterwards, "We guaranty yovi 
. agalnst loss on bond of $2,000, T. & Co. v. J." T. & Co.'s attomey liaving 
levied an attacbmcnt on tlie debtor's goods. M., président of tlie bank, 
at thé request of tlie attorney, and relying on T. & Co.'s guaranty, exe- 
cuted an indemnity bond requlred by the slierifC, tlie goods being claimed 
• by a chatte! mortgagco. Held, in an action on sueli guaranty by M., that 
it was no défense that défendants liad not authorized their attomey to 
procure the exécution of any other tlian the attachment bond. 

At Law. Action by John McKelvey against Henry Tuckcr, 
Sarah Griffith, and others to recover damages sustained by the 
plaintifE by reason of his having signed indemnity bonds for rhe 
défendants, they being under an implied obligation to indemnity 
the plaintifE against loss. The complaint allèges that the sum thus 
lost by the plaintiff amounts to $4,733, and interest from February 
10, 1892. The case was tried to the court, jury being waived by 
written stipulation. Judgment for plaintiff. 

Statement by COXE, District Judge: 

In the autumn of 1883 the principal défendants were doing business at 
XJtica, N. Y., under the firm name of Tucker, Calder & Co. At this time 
the firm of J. K. Johnson & Co. were doing business at Grand Forks, Da- 
kota territory, now North Dakota. They were indebted to Tucker, Calder 
& Co. in about the sum of $1,430, for goods sold and delivered. Tucker, Cal- 
der & Co. placed their account in the hands of R. G. Dun & Co. for collec- 
tion and they sent it to Noyés & Noyés, attomeys at Grand Porks. On the 
20tli of November, 1883, Noyés & Noyés telegraphed R. G. Dun & Co. as fol- 
io ws: 

"Tell Tucker to rastruct their (bank) to wire bondsmen to First National 
Bank, Grand Forks, we will attach Johnson. Noyés & Noyés." 

The plaintiff, John McKelvey, was the président of the First National Bank 
of Grand Forks. On the same day Charles S. Symonda, who was cashier 
of Tucker, Calder & Co.'s bank, telegraphed the First National Bank of 
Grand Forks as follows: 

"Charles P. Clarke will be bondsman for Tucker, Calder & Co., he is re- 
sponsible. O. S. Symonds, Cashier Utica City National Bank." 

The bond was mailed to Noyés & Noyés, November 23, 1883, and thereafter 
the foUowing telegrams passed between the parties: 

"Nov. 27th, 1883, Grand Forks, Dakota. 
"To Tucker, Calder & Oo.: Bond received. Cannot use. Wire through 
yoiu" bank First National Bank of Grand Forks for bondsmen. 

"Noyés & Noyés." 
"Nov. 28, 1883. 
"To First National Bank of Grand Forks, Dakota: Please provide bonds- 
men, Tucker v. Johnson. See Noyés. C. S. Symonds, &c." 

"Dec. 1, 1883, Grand Forks, Dakota, 
"To Tucker, Calder & Co.: Bank received telegram. Insufflcient. Bank 
must wire guaranty of two thousand dollars to First Nat. Bank hère to re- 
main harmless. Noyés & Noyés." 
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"Utica, N. Y., Dec. 3d, ISSS. 
"To First National Bank of Grand Forks: We guaranty you against loss 
on bond of two thousand dollai-s, ïucker v. Johnson. 

"C. S. Symonds, Casliiei-." 

"Dec. 7, 1883, Grand Forks, Dakota. 
"To Tueker, Calder & Co.: We need tliirteen hundred dollars more lionds. 

"Noyés & Noyés." 

"Utica, N. Y., Dec. 8, 1883. 
"To First National Bank of Grand Forks: We guaranty thlrteen hun- 
dred additlonal, Tueker vs. Johnson. 0. S. Symonds, Oashier." 

With the exception of three letters to Noyés & Noyés, in confirmation of 
the foregolng dispatches, this ends tlio coiTespondence. Nothing further 
seems to hâve passed between the parties orally or in writing until long after 
their légal status had become flxed. Ou the 7th aud lOth of December, 1883, 
Tueker, Calder & Co., by Noyés & Noyés, tlielr attomeys, began suits and 
levied attachnieats upon the goods of said Johnson & Co., the pluiutlff sigu- 
ing the attacliment bonds. Prior to thèse suits other credltors had com- 
menced suits and levied attachments. On the 12tli of Noveniber, 1883, 
Johnson & Co. executed to Seymour S. Titus, cashier of the Oitizens' Na- 
tional Bank at Grand Forks, a chattel mortgage coverlng ail thelr stock, 
as sccurity for certain notes and drafts dlscounted aud hcld by said bank. 
At the time of the commencement of the said attachment suits said Titus 
was in the possession of the said stock of goods under Uiis mortgage. Be- 
fore the sherifC would consent to attach and sell the property under the 
warrant of attachment he demanded bonds of indemnity. Sucli bonds were 
glven on the 7tli and lOth of December, 1883. Tliey were In the siun of eight 
hmulrod and seven hundred dollars respecti\'ely, and condltloned as fol- 
lows: "If said sherifC shall hold said goods for Tuclier, Calder and 
Company, by vlrtue of said attachment, and in case the court shall finally dé- 
cide that said attachment should not liave been made and the sherlfï at'ore- 
said shall be obliged to pay said clalms or tlie value of said goods for un- 
lawfully holding the same, if the court shall linally décide that said holding 
by said sherlfï was unlawful, and if said Tueker, Calder & Co. shall pay 
ail costs he shall sustain in said matters, not exceodlng the sum of eight hun- 
dred dollars, then thls obligation shall cease and bo vold, otherwlso to remnin 
in full force and effect." They were slgned, "Moritz Heim for Tueker, Cal- 
der & Co., John MoKelvey aud 0. E. Burrell." The plalntifl:', John McKelvoy, 
slgned the bonds upon the request of Noyés & Noyés, the attomeys for 
Tueker, Calder & Co., and upon the strength of the telegrams above quoted, 
as a matter of business accommodation, wlthout any knowlodge as to the 
controversy or the meiits of the clalm of Titus, the mortgagee, to the stock of 
goods. Upon the receipt of said indemnity bonds the sherlff proceeded to dis- 
possess the said mortgagee and took possession of the stock of Johnson & Co. 
ûhder the wrlts of attachment as aforesaid. In Febmary, 1881, judgments 
were entered in tlie several attachment suits against J. K. Johnson & Co., 
including the two actions brought by Tueker, C;ilder & Co., exécutions were 
issued and the goods were sold by tlie sher'ifl:. None of the money realized on 
this sale reached Tueker, Calder & Co., as it was ail applled In payment of 
prior judgments. After the exécution sale Titus brought an action against 
the sherifC for conversion and recovered judgment for about the sum of 
$15,0<jO, but collected nothing, as the sheritî was insolvent. Thereafter 
Titus sued McKelvey and the other surettes on the varions indemnity bonds 
as. wrongdoers for havmg, by reason of said indemnity bonds, Induced 
the sherlft' to seize and hold said property, and, after trial, recovered a judg- 
ment against the said McKelvey for $15,017.81. Execution was Issued on 
said judgment and a large part of McKelvey's real estate was sold there- 
under. In February, 1892, McKelvey redeemed said property, paying to 
the sherlff the sum of $3,733.10. For this sum and $1,000 additlonal for 
expenses, etc., the plalntiffl demanda judgment. There Is no évidence, other 
tlian a slight presumption, that ïucker, Calder & Co. knew that indemnity 
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bonds were given to the sheriff. They did not expressly authorize or ratify 
the giving of such bonds. The theory of the action is that the défendants 
having induced the plaintiff to sign the bonds (or their advantage and beneflt, 
and having agretid to guaranty bonds signed by him, are under an implied obli- 
gation to reimburse liim for the loss sustained. The défense is that the de- 
fendants only reqnested the plaintifC to sign attachaient bonds, tliat In ask- 
ing the plaintiff to sign indemnity bonds their attorneys exceedod their 
authority, and tlie défendants are not liable for tlie loss occasioned tliereby. 

Edwin H. Risley and Guy C. H. Corliss, for plaintiff. 
Fredericlc Q. Finclce, for défendants. 

COXE, District Judge, (after stating the facts as above.) Al- 
thougli a great mass of évidence is presented, the facts, upon wliich 
liability rests, are few and simple. Tucker, Calder & Co. employed 
Noyés & Noyés to collect a claim of $1,400 against J. K. Johnson 
& Co., of Grand Forks, Dali. Noyés & Noyés proposed to levy an 
attachment if Tucker, Calder & Co. would induce the First National 
Bank of Grand Forks to furnish the necessary bonds. Thereupon 
Tucker & Co., through their bank at Utica, N. Y., requested the 
First National Bank at Grand Forks, to furnish bondsnien in the 
suit of Tucker v. Jolmson. For particulars the bank at Grand 
Forks was referred to Noj-es & Noyés. The TJtica bank agreed 
to guaranty the bondsmen from loss to the extent of .f3,.300. Upon 
the receipt of this request and guaranty the plaintiff, who was 
fjresident of the Grand Forks bank, signed the bonds presented 
by Noyés & Noyés, and because of this act lie suffered the loss 
which he now asks the défendants to niake good. 

In contemplation of law it is as if the défendants had requested 
Ijîie plaintiff to sign bonds in Tucker v. Johnson which Noyés & 
Noyés would prépare and had agreed to paj* ail loss^ — to the ex- 
tent, at least, of |3,300 — which he shonld sustain by reason of such 
signing. It would seem that the action should be based upon 
the défendants' promise direct to the plaintiff, and not upon the 
theory that Noyés & Noyés, as attorneys, had authority to bind 
their clients by requesting McKelvey to sign the bonds. In this 
view it is quite immaterial whether the attorneys acted within 
the scope of their authority or not. Assume that they had no 
authority to give indemnity bonds to the sheriff, that the défend- 
ants never intended to give such bonds, and that the acts of 
Noyés & Noyés in this regard were entirely unauthorized by them. 
The défendants are still liable on their promise. The difïiculty with 
their contention is that it assumes that the plaintiff knew what 
was passing in the minds of the défendants. So far as the record 
discloses the first intimation that the plaintiff had of the matter 
was when he received the dispatch of November 28, 1883, request- 
ing him to provide bondsmen in Tucker v. Johnson. He did not 
know whether Tucker t. Johnson was an attachment suit, a fore- 
closure suit, or a patent suit. He did not know whether the 
bond required was one on attachment or appeal, as indemnity or 
as security for costs. He knew simply this: That there was a 
suit pending between Tucker and Johnson; that a bond of some 
V. 55F.no. 6 — 46 
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kind waa needed, and that Noyés •& Noyés, the plaintiff's attorneys, 
would inform him as to the particulars. If tTie telegram had 
said, "Please provide bondsmen for attachment in Tucker v. John- 
son," the principle contended for hj défendants might apply. But 
the request was not limited in any way, except that the bondsmen 
were to be in the suit of Tucker t. Johnson. In ail other respects 
itl was a broad request to sign whatever bonds Noyés & Noyés 
presented. The plaintiff was fully justiiied in assuming, after this 
gênerai référence to Noyés & Noyés, that they knew their clients' 
wishes, and were acting in conformity to their clients' instruc- 
tions. Having been directed by the défendants to Noyés & Noyés 
he could do nothing else than sign the bonds which they assured 
him were required in the suit of Tucker v. Johnson. 

It seems to the court that the défendants do not meet the issue 
py the assertion that they are not liable upon this unqualifled 
promise, because the bonds which the plaintiff signed for their 
benefit were not the bonds which they expected him to sign, and 
not the bonds which they thought he had signed. They could 
hâve limited their liability to a spécifie bond. This they did not 
do. It was conceded on the argument that the judgment against 
McKelvey in the suit brought against him by Titus cannot be at- 
tacked in this action. In other words, it is not disputed that Mc- 
Kelvey's property to the extent of nearly |4,000 has been taken 
from him by due process of law for the sole and only reasou 
that he became bondsman for the défendants. It was purely a 
matter of accommodation on the part of the plaintiff. He acted 
without a particle of interest in the matter and in entire good 
faith. He received the défendants' request to sign the bonds, and 
on their promise to hold him hannless, he signed, and he lost. 
The question is whetber he or the défendants shall suffer this 
loss. To this question it seems to the court that but onu an- 
swer is possible. The défendants must reimburse the plaintiff 
for the injury which he has sustained solely on their acconnr. 
They induced him to sign the bonds, and promised to pay the 
loss if he did sign. That promise is now invoked and musc be en- 
forced. 

There must be a judgment for the plaintiff. 



CABOT v. McMASTBRS. 

(Circuit Court, N. D. Illinois, March 18, 1893.) 

Action on Bond— DBCLARATroN— Extent of Surbtt's Liabilitt. 

Plaintiff entered Intô an agreement to conslgn goods to an agent for 
sale, and défendant executed a bond condltioned that the agent should 
duly pay for ail goods consigned "under said agreement, or otherwise." 
Beld, in an action on said bond, that a déclaration which did not state 
whether the goods for which the agent falled to pay were consigned be- 
fore or after the date of the agreement was demurrable, since défendant 
was not liable on the bond for goods consigned before the agreement was 
made. 
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At Law. Action by Samuel Cabot against William L. McMastera 
upon a bond. Défendant demurs to the déclaration. Demurrer 
sustained. 

Dent & Whitman, for plaintiff. 

Hand, Milchrist & Smith, and Shedd & Underwood, for défendant. 

GrEOSSCUP, District Judge. Tliis action is brouglit to recover 
of the défendant, on account of a bond executed by him, to secure 
the performance of a certain contract on the part of one Edwin A. 
Mason, entered into between said Mason and the plaintiff. The 
déclaration sets forth, at large, both the agreement and the bond. 
The agreement was executed c:i the 2oth day of January, 1889, and 
proTides, in substance, that the plaintiff shall consign to the said 
Mason, as his agent, through a pc^riod of three years from that date, 
certain shingle stains, and allow to said Mason, as commission for 
their sale, certain discounts or percentages. In considération of 
this, Mason agrées to pay for the stains ordered by him, less the dis- 
counts, freightage, etc., on the Ist of each succeeding month, and to 
render an account of stock and sales every two months. The bond 
executed by the défendant to the plaintiff is dated the 14th of Feb- 
ruary, 1891, and is conditioned that, if the said Mason "shall well 
and truly perform and keep each and every promise, agreement, 
undertaldng, and stipulation on the part of said Mason to be per- 
formed and kept in and under said agreement, and if the said Cabot 
shall duly receive payment for ail stains consigned or sent by said 
Cabot to said Mason, or on his order, under said agreement, or oth- 
erwise, then this obligation to be void." The breach assigned is 
that on the 25th of January, 1889, and on divers days thereaf ter, 
before the 25th of January, 1892, the plaintiff consigned to Mason 
stains to the amount of |5,000, for which Mason has refused to 
make payment, whereby an action has accrued, etc. To this décla- 
ration the défendant demurs. 

It is obvions that the purpose of the bond was to secure to plain- 
tiff, prospectively, Mason's promises and obligations under the 
agreement. The bond must be construed strictly in favor of the 
obligor, and there is no term which shows an intention on his part 
to respond for past delinquencies, or stand responsible for past-due 
promises, of Mason. Such a purpose could only hâve been effected 
by an agreement showing, in plain and apt words, an intention to 
assume such responsibility. The breach set out in the déclaration 
may bave been for stains consigned after the date of the bond, or 
for those consigned prior to the bond, the payment for which, by 
Mason, under the terms of the agreement, fell subséquent to that 
date; but it is not averrèd that such was the case. So far as the 
déclaration discloses, ail the delinquencies may hâve occurred prior 
10 the exécution of the bond. It is the duty of the plaintiff to al- 
lège a cause of action which, if proven to be true, would entitle him 
fo a judgment. Tlic breaches set forth in this déclaration niight ail 
be irae, and y et the plaintiff be entitled to no judgment. It woidd 
be luanifestly unjust to subject the défendant to the costs and an- 
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iK^iu^s 6f a tiîal until some fact is alleged upon which lie Is oom- 
peiled to take issue or suiïer judgment. Such, indeed, is the sole 
purpose of pleadiiigs in a cause. For the foregoing reasons the de- 
murrer to each of tlie counts of the déclaration is sustained. 



GRAYDON V. HURD. 

(Clrcnlt Court of Appcals, Slxth Circuit May 9, 1803.} 

No. 73. 

1. Adaterse Possession — Possession op Ownkb afteb Forkclostjbb — Tknanct 
bt sufferancb. 

If lands are sold under a decree of foreclosure, the grantee of the 
mortgagor being mnde a party to the foreclosure suit, the sale extingulshea 
the tltle of siioh grantee; and if he remalns in possession after the suie 
hls possession is that of a tenant by sufferance, in subordination to the 
tltle of the purchaser at the s;ile, and does not becoine adverse until tha 
relation of tenant by sufferanoe Is disavowed, and the purchaser bas 
knowledge or notice of the dlsavowal. 

& 8ame—Ejectmknt—Instkcctioh8 — Notice of Disatowal of Tenanct bt 
buffbkancb. 

Where the possession of a défendant in ejectment was originally in sub- 
ordination to the tlUe of the plaintlff, an instruction that If the defend- 
ant's possession was so notorious and open and visible as to be known to 
the people generally in that vicinity, and if It was of such a character 
as to be hostile to, and inconsistent w^ith, the plaintlfC's tltle, the jury may 
find that the plaintlfC had notice of its adverse character, although there 
may be no proof of actual notice or knowledge, Ignores the distinction 
between the essential éléments of adverse possession on the part of a 
person who entered In subordination to the plalntifiTs title, and adverse 
possession on the part of a person who originally made a hostile entry, 
and is erroneous. 

8. Res Judicata— Foebclosurb of Moktgagb of Equitable Titlb— Estop- 

PEL OF OWNEK OF LbGAL TlTIiB. 

Where the owner of the légal tltle to lands contracted to convey them, 
and Uie owner of the équitable tltle under tlie contract tliereafter mort- 
gaged his interest In the lands, and sold and assigned It, and hls as- 
signée took title to the lands by watTanty deed from the holder of the 
légal title, a decree of foreclosure of the inortgage of the équitable title, 
In a suit to which the assignée of the mortgagor and grantee of the légal 
title Is made a party, is a final adjudication that such assignee's interest 
is subject to the mortgage, and he is estopped from asserting against the 
purchaser at the foreclosure sale that the légal tltle which he acciulred 
from the original owner was paramonnt to the inortgage when the fore- 
closure suit was l)egun. 

In Error to the Circuit Cîourt of the United States for the Eastem 
District of Michigan. 

At Law. Action of ejectment by William Graydon against 
Lovell Hurd. Verdict and judgment for défendant Plaintlff 
brings error. Reversed. 

CahlU & Ostrander, for plaintifl. 
Geev & Williams, for défendant. 

Before JACKSON and TAFT, Circuit Judges, and BAUR, Dis- 
trict Judge. 
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BAKK, District Judge. Tliis is an action of ejectment brouglit 
by William Grraydon, a résident and citizen of the sttite of New 
Jersey, against Lovell Hurd, a résident and citizen of Michigan, 
to recover possession of a fractional quarter of a section of land 
lying in Genesee county, Micli. The title of this land was vested 
in William McKay in 1841. Subseqiiently, McKay sold the land 
to O'Donohue, and gave liim a contract to convey. O'Donohue 
assigned this contract to Albert Swift, who mortgaged the land 
to Hope, Graydon, and Seeley on November 15, 1856. Afterwards, 
Swift, owing part of the purchase money to McKay, assigned his 
contract to Lovell Hiird, défendant, and he in May, 1857, paid Mc- 
Kay the balance of this purchase money, and obtained from him 
a warranty deed to the land. Hurd went into the possession of 
this land in 1856 or 1857, and in 1858 Graydon and Seeley brought 
suit in the circuit court of the district of Michigan against Albert 
Swift and Lovell Hurd. This suit was to foreclose the mortgage 
given by Swift on the land in controversy, and to foreclose a mort- 
gage executed by Hurd to Swift on other land, which mortgage 
had been assigned by Swift to William Graydon and George H. 
Seeley, complainants therein. A subpoena was issued and exe- 
cuted on Swift and Hurd, and both entered their apx)earance, but 
did not answer. In February a decree of foreclosure Avas rendered, 
in which the court decreed that Hurd held his title to the land 
in controversy subjeet to comjdainant's mortgage, and as to said 
mortgage his claim was a subséquent incurabrance, and ordered 
the land sold to pay the mortgage debt. The court also decreed 
that when the sale was made, and conflrmed, the purchaser shoTild 
be delivered possession of the land by those in possession, "on 
the production of the deed for such promises, and a certifled copy 
of the order contirming the reix)rt of such sale, afteP such order 
has become absolute." 

The land was sold June 8, 1859, to Graydon and Seeley, and the 
sale confinned and deed executed August 30, 1859. Subsequently, 
Seeley conveyed to Graydon, who brought this suit January 25, 
18!)0. Hurd was in possession of the land when the suit for fore- 
closure was brought and sale made and conflrmed, and remained in 
possession, either in person or by tenants, until the présent suit 
was tried. He, both before and after the sale, in 1859, continued 
in possession, and there was no change in the character of the 
possession; but he continued to clear, stump, drain, and improve 
this land after the sale as before, and at the time of the bringing 
of the ejectment suit it was an improved farm. Hurd paid taxes 
on it for the years 1862, 1863, and 1864, and from 1880 until the 
institution of the ejectment suit. He claimed, on the trial, he had, 
by his adverse possession of more than 20 years, acquired title to 
the land. The plaintiff, William Graydon, and George H. Seeley 
lived in New York and New Jersey during the entire time posses- 
sion was held by Hurd, and had no knowledge or information 
that Hurd claimed adverse possession or anv title to the land after 
sale, or, indeed, was in possession, until 1878, when Graydon was 
informed of the fact by letter. Graydon paid taxes on the land 
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prior to 1862, and from 1864 to 1877. There are other facts shown 
in the record, but they are not material. 

There are a number of assignments of error, some to the admis- 
sion of testimonj'^, but the most material are to the charge of the 
court upon tlxe question of adverse and hostile possession. The 
court, after instructing the jury that the foreclosure suit against 
Swift and Hurd settled conclusively that the right of Hurd was 
subordinate to the mortgage, and that after the sale and conûrma- 
tion thereof the title of Hurd came to an end, said to the jury: 

"Now, then, If Hurd had done notliing more in this case than simply to retain 
the possession which he had then, he would be regarded as holding over 
after foreclosure. He would be regarded as a tenant by sufferance of the 
plalntifC, and the plaintlff would stlU recover, notwithstanding the lengtli 
of time — nearly thlrty years— which had elapsed since the foreclosure. Bvit 
a person, though holding in that way, may acquire adverse possession. Now, 
what do we understand by adverse possession? Well, I will illustra te It. 
Suppose that the défendant, after thIs foreclosure, had wrltten to the plain- 
tlff, saying to him: 'I deny your right under this foreclosure. I propose to 
claim and hold this land adversely to your title. You will please take notice 
of this.' From that time hls possession would be adverse, and hostile to the 
possession of the plaintifC. Now, then, nothing of that kind was done in the 
case. The plamtifC did not hâve any direct notice of the continued posses- 
sion, and the adveree character of the possession of the défendant there. 
But I think that the plaintifC is bound by such notice as the public had gen- 
erally with regard to what was going on on that land. Now, then, what is 
tlie évidence in this case upon that point? It is that Hurd not only continued 
his possession of the land, but he went on and improved it at very considér- 
able expense. He eut down much of the standing timber. He put up the 
frame of a bam. There seems to hâve been a small house put up. He 
cleared the land. He lias gone and cultlvated it And the question I shall 
submit to you is this: Whether thèse acts indicate to your minds an intent 
on his part to claim this land adversely to the title of the plaintiiï. If you 
find In this case that for twenty years before the beginning of this suit the de- 
fendant's possession had been open, notorious, adverse, hostile, and contin- 
uous, then you are at liberty to flnd a verdict for the défendant, notwith- 
standing the title which the plaintlff: had by reason of thèse foreclosure pro- 
ceedings. On the other hand. If you find that such possession is not adverse, 
—and the object of my remarks has been rather to define to you what an ad- 
verse possession is,— If you shall flnd that his possession has not been ad- 
verse, then the plaintlff is entitled to your verdict. The statute of limita- 
tions does not begin to run until the possession beeame hostile, and the jviry 
is instructed that they can rènder that verdict only after the possession has 
become hostile, no matter how long continued the actual and adverse pos- 
session may hâve been. It is not enough that the possession of Hurd has 
been actual and continued and notorious for a period of twentj' years or 
more. Tlnless, in addition to ail thèse, such possession was also hostile for the 
fuU period of twenty years before the beginning of the suit, plaintlff must 
recover. * * * And the question of the adverse character of the possession 
dépends upoH the further question whether you flnd that his acts done upon 
that land In the shape of improvements, and the taking of the profits 
of cultlvation, etc., hâve been such as he would not take had he been a 
tenant. You must find that it was done under the theory that he was en- 
titled to— to maiie it adverse or hostile— that the possession was such as 
to be inconsistent with the Idea that he was holding over under the mort- 
gage. It must be such a possession as one would not take unless he believed 
that he was the ov, ner of the land, and not a tenant. If jou flnd such to be the 
case, then you are at liberty say that it was an adverse possession. If, how- 
ever, you are able to reconcile the acts of the défendant with the idea that 
he was simply holding over after foreclosure of this mortgage as the tenant 
of the plaintlff, then your verdict shall be for the plaintlff. Now, then, a» 
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I said before, I tlilnk tlie plaintiff Is bound by notice of sucb. acts as the 
public generally in that neighborhood could take notice of. And if you flnd 
tliat bis possession was so notorious and open and visible as to be known 
to tKe public generally in that vicinity, tben you are autbomed to find tiiat 
tbe plaintiff had notice of it, although you may not be able to put yoiu" finger 
upon any actiial notice." 

•Turor: "You add to 'adverse,' 'hostile.' What is the discrimination betv^een 
the two?" 

Tlie Court: "It is more a matter of words than anything else. An adverse 
possession nmst be a possession hostile to the title of the owner of the land. 
It niust be asserted against liim, and not in subordination to that title." 

This extended quotation from the charge présents clearly the 
propositions of law annonnced by the court, and embraces the al- 
leged errors complained of by the plaintiff to the charge. There 
can be no doubt that the foreclosure suit, and the sale thereon, 
when conflnned, and a deed made thereunder, put an end to Hurd's 
right and interest in the land in controversy. He could not there- 
after claim possession under color of title, because he had none, 
nor could he claim as a stranger until or unless his relation of ten- 
ant by sufferance was relinquished or disavowed, and, in addition, 
knowledge or notice of suclî relinquishment or disavowal brought 
home to Graydon. Hurd was not made a trespasser upon this land 
by the sale, confirmation, and the exécution of the deed, but by 
opération of law he became a tenant by sufferance of the purchaser. 
The decree of sale recognized this relation when it directed that 
persons in possession of the land should deliver possession to the 
purchaser "on production of the deed to the premises, and a cer- 
tifled copy of the order confirming the report of such sale after such 
order has become absolute." 

The suprême court lias in Zeller v. Eckert, 4 How. 290, stated 
the rule clearly and distinctly. The court, after stating that a 
trustée may disavow and disclaim his trust; a tenant, the title of 
his landlord after expiration of his lease; a vendee, the title of his 
vendor after breach of the cou tract, etc., — said: 

"Tbe only distinction between this class of cases and those in whlch no 
prlvity between the parties exlsted when the possession commenced is la the 
degree of proof requlred to estabhsh the adverse character of the possession. 
As that was originally taken and beld in subserviency to the title of the real 
owner, a clear, positive, and continued disavowal of the title and assertion 
of an adverse right, and to be brought home to the party, are Indispensable 
before any foundation can be laid for the opération of the statute." 

The ca&e of Woolworth t. Eoot, 40 Fed. Eep. 723, decided by Jus- 
tice Brewer, is not unlike the one under considération. There, 
Koot entered into possession of certain real estate, claiming title, 
in 1869, and a suit to quiet title was brought by Morton, claiming 
title to the land then in possession of Boot. Morton obtained a 
decree in 1873, sustaining his title, and requiring Eoot to convey 
to Morton his right and title. This conveyance was not made by 
Eoot, but by a spécial master under order of court. M,any years 
afterwards a suit was brought by Woolworth, claiming under 
Morton, to enforce the decree in the former suit against Eoot; and 
he sought to défend by a plea of 10 years' adverse possession under 
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tlie statute of limitation, alleging he had acquired title by more tliaii 
10 years' possession af ter the decree of 1873. Tlie court say : 

"He does not prétend that the character of his possession lias clianged, or 
that any notice was ever glven to the Mortons or to this eomplainant of the 
title or claim under which he was holding possession. * * • By the de- 
cree, and the deed made in pursuance of it, ail title and right of possession 
in Root was ti-ansferred to eomplainant. Under thèse circiimstances, no ré- 
tention of possession was adverse to the title conveyed, and he could not 
bolster ujj a title based upon that possession until he had flrst giyen notice of 
his intention to claim adversely." 

In WUlison v. Watkins, 3 Pet. 43, the question was whetlier the 
tenant who went into possession under a title could acquire title, 
or get the benefit of an adverse possession, at ail, unless he flrst 
surrendered the possession to the landlord, and took possession 
thereafter. 'The court held an actual surrender of possession was 
not necessary, but the holder of the title under which possession 
was originally taken must hâve had knowledge or notice of the 
changed relation and the adverse holding before the statute of 
limitation began to run. 

While the décisions of the Michigan suprême court are not so 
distinct upon this question, we thinlv thej^ concur, substantially, 
in the view taken by the suprême court of the United States. 
Bloomer v. Henderson, 8 Mich. 405; Jeflferv v. Hursh, 45 Micli. 59, 
7 N. W. Rep. 221; Taldi v. l'aldi, 84 Mich. '34*1, 47 N. W. Eep. 510; 
j Allen V. Carpenter, 15 Mich. 25. See, also, Quinn v. Quinn, 27 Wis. 
170; Ringo v. Woodruff, 43 Ark. 470; State v. Conner, 69 Ala. 212. 
There is some conflict in the décisions of the stat-e courts upon 
this question, but both reason and the weight of authority siistain 
the view indicated. 

Tlie necessity for Graydon to hâve had knowledge or notice of 
the acts which were clalmed to hâve made Hurd's possession ad- 
verse and hostile af ter the sale under the foreclosure decree stn^ms 
to hâve been recognized by the court, to its fullest extent, in parts of 
the charge; but the manner in which the jury were allowed to infer 
or find such knowledge or notice to hâve been had by Graydon is, 
we think, fatally misleading. Thus, the court said to the jury: 

"The plaintiff did not hâve any direct notice of the contlnued possession, 
and the adverse character of the possession, of the défendant there. But 
I think that the plaintAfC is bound by such notice as the pubhc had generally 
with regard to what was goiag on on that land." 

This instruction is not modifled, but rather emphasized, in a sub- 
séquent part of the charge, where the jmw were instructed that — 

"If Hurd's possession was so notorious and open and visible as to be known to 
the people generally In that vlciuity, then you are authorized to flnd that 
the plaintiff had notice of Jt, although you might not be able to put your 
finger upon any actual notice." 

In view of the fact that the purchasers resided in another state 
at the time of the sale in the foreclosure suit, and continued non- 
residents of Michigan, and there was not the slightest évidence 
that Graydon had any knowledge or notice of Hurd's continued pos- 
session of this land, or of the aots wlùch are claimed to hâve made 
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his possession adverse, until 1878, this instruction was material, 
and probably décisive of the case. It was, in efifect, entirelj ignoring 
the distinction between what is necessary to acquire an adverse 
and hostile possession of land by those wlio hâve entered nnder and 
in subordination to the title of another, and commenced to hold 
tlieixnmder, and those whose entry was adverse, and whose posses- 
sion had never been subordinate to the title against whieh the 
possession is sought to be adverse. This distinction is material, 
and should not be ignored. 

But it is insisted by appellees that Hurd had acquired the légal 
title of McKay, a-nd that, although the équitable right of Swift had 
been mortgaged when Hurd took an assignment of the ecpiitable 
right from Mm, yet the légal title was paramount to the mortgage 
when the foreclosure suit was brought; lien ce Hurd was never ihe 
tenant of Graydon and Seeley af ter their purehase, and had no such 
relation to them. It may be that Hurd would, in the foreclosure 
suit, bave had some claim to be repaid the money which he had 
paid McKay; but whatever claim he might hâve had in that suit 
was settled adversely to him by that decree, and as he entered 
into possession under his assignment of Swift's right and title, 
whieh was then mortgaged, his possession was subordinate to the 
right of the mortgagees, and such was his possession Avhen the sale 
was made, and deed executed, in the foreclosure suit. 

It is not necessary to consider the other errors assigned, as the 
case must go back for a new trial. The verdict and judgment of 
the court below must therefore be set aside, and the case remanded 
for further proceedings in conformity with this opinion, and it is 
so ordered. 



SEAWELL et al. v. GRAWFORD et al. 

(Circuit Court, S. D. Ohio, E. D. May 11, 1893.) 

Nos. 501, 502, and 503. 

Opening Dbfault — Judgment on Amended Pleadtngs. 

In an ejectment suit amendée! pétitions were flled, being complète in 
themselves, and showing on tlieir face tliat tliey were not mère amend- 
ments, but new pleadings, stating new causes of action, and briuging in 
new parties. Défendants tlierenpon tools leave to answer in 30 days. Hdil, 
that a judgment for plaintifï by default would not be set aside after 
the end of the term on the ground that the original answers mailing up 
Issues of fact were still on file; for the talàng leave to answer was an 
abandonment of the original issues. 

At Law. Actions of ejectment by J. Hairston Seawell and others 
against Nancy Crawford and others. On 'notions to set aside default 
judgments in favor of plaintiffs. Denied. 

Matthews & Cleveland, for plaintiffs. 
Gardner & Jones, for défendants. 

SAGE, District Judge. Thèse cases are before the court on mo- 
tions filed August 27, 1892, to set aside default judgments taken 
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December 16, 1891, and for leave to file answers to the ainendèd 
pétitions. The motions are made under section 5354 of the Ohio 
Eevised Statutes. There having been no trial by jury, sec- 
tion 726 of the Eevised Statutes of the United States does not ap- 
X)ly, and tlie practice may be according to the state law. Clark v. 
Sohier, 1 Woodb. & M. 368. The terni at which the judgments were 
taken closed on the first Monday of June, 1892. The original péti- 
tions were tiled in 1889, and the answers of some of the défend- 
ants August 20, 1890. In January, 1891, the amended pétitions 
were filed by leave of court In case 502 new parties were added, 
and in ail the cases new causes of action were stated. The 
amended pétitions are complète, and show on theh* face that they are 
not mère amendments, but new pleadings. Défendants' counsel 
were notiâed, and moved to strike the amended pétitions from the 
files for that they were for différent and other causes of action from 
those set forth in the original pétitions, and that they purported 
to entirely change the cases from actions at law to suits in equity. 
On the 21st of February, 1891, thèse motions were overruled, and 
the défendants were given 30 days in which to answer the amended 
pétitions. The leave expired. No answers were filed. Counsel 
for plaintiffs waited more than eight months, and then, the défend- 
ants being still in default, took judgments. Finally, in August, 
1892, eight months later, and more than two months after the ex- 
piration of the term at which the judgments were rendered, they 
filed their motions for new trial on the ground that the judgments 
were irregularly obtained, in that the answers to the original péti- 
tions were still on the files and made up issues of fact in the cases, 
so that they were not in default. If this were so, there is no show- 
ing of any reason or excuse for the failure to move for new trial 
during the term. But it was not so. The amended pétitions were 
new pleadings, substituted for the original pleadings. They added 
to the original pétitions in ejectment a claim in each case for mesne 
profits and a prayer for partition at law. Counsel for défendants 
were not misled. They might hâve had an order that the answers 
to the original pétitions be taken as answers to the amended péti- 
tions, but they did not choose to talce sucli an order. They took, 
instead, leave to answer in thirty days, and then apparently took 
leave of the case, until eight months after judgment, and two 
months after the term. If there was any irregularity in the pro- 
ceedings it certainly was not on the part of the plaintiffs or their 
counsel. 

In Ilobinson v. Keys, 9 Humph. 144, leave was given to plaintiff 
to amend his déclaration, and to défendant to plead to the déclara- 
tion as amended. It was held that by thèse leaves there was an 
abandonment of ail existing issues, and that. If the défendant failcd 
to plead to the amended déclaration, the plaintiff was entitled to 
judgment by default, notwithstanding the plea of the gênerai issue 
to the original déclaration remained on flle. The court said that 
the question might be otherwise had the défendant not shown 
such abandonment by taking leave to plead. This décision is in 
accord with Huckvale v. Kendal, 3 Barn. & Aid. 137. In that case 
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there was a failare to plead to an amended déclaration, and a 
judgment by default was taken, to which the court said tlie plain- 
tiff was entitled, although the défendant had pleaded the gênerai 
issue to the original déclaration. In Brown v. Railroad Co., 18 N. 
Y. 495, 496, it was held that, when a pleading is amended, the orig- 
inal pleading ceases to be a part of the record, becauae the party 
pleading, having the power, has elected to make the change. So, 
also, flling an amended answer is an abandonment of not inconsistent 
défenses in the original answer. First Nat. Bank v. W. U. Tel. Co., 
30 Ohio St 555, 569. Stevena v. Thompson, 5 Kan. 305, cited by 
counsel for défendants, does not apply. There a reply had been 
filed to the original answer. A new party plaintiiï was added, 
and there was no leave to plead anew. The citation from Cohen 
V. Hamill, 8 Kan. 621, is obiter. It appeared from the record be- 
fore the suprême court that there had been no judgment by de- 
fault, and tliat the case had been tried on its merits. There was 
no leave or rule to plead in that case. In Cavanaugh v. TuUer, 9 
Kan. 233, the plaintifE, after flling an amended pétition, under leave 
«btained by him, replied to the original answer, thus recognizing 
it as an answer to his amended pétition. Kostendader v. Pierce, 
37 lowa, 645, turned upon the construction of the lowa Code. 
The motions for new trial will be overruled, with costa. 



SEAWELL et al. V. BEHRY et al., (flva cnses.) 

(Circuit Court, S. D. Ohio, W. D. May 4, 1893.) 

Nos. 2,399, 2,402, 2,404, 2,405, 2,410. 

1. HUSBAHD AND WlPK— PbOPBBTY R18HT8— DlSABlTLITIES OF COVERTDBE— PAB- 

TITTON. 

The owner of an undlvlded interest In Ohio lands was entirely Incapable, 
whlle under the dlsabillties of coverture, of maMng a valid voluntary 
partition in the years 1821-24. 
3. Same — Partition oï' Wipb's Lands bt Husband. 

In Ohio a husband was compétent, in 1821-24, to make partition of hls 
wife's real estate, which was binding on the Inheritance during the con- 
tinuance of his estate by the curtesy, but the right which he or his granteo 
acqulred by the proceeding did not extinguish the right of the wife which 
Burvived to her or her heirs. 
8. Samr— Limitations— Runntng of Ftattitb. 

Where a husband made partition of his wife's land, the runnlng of the 
statute of limitations against her heIrs, as to the lands not parlltioned to 
her, did not begin at the date of her deaih, but was suspended during the 
contlnuance of the husband's estate by the curtesy. 

lAt Law. Suits in ejectment by J. Hairston Seawell and others 
against Mehale Berry and others. General verdicts for défendants, 
and spécial findings relating to a partition. Plaintilïs move to 
set aside the gênerai verdicts and spécial flndings, and for judg- 
ment. Motions granted. 

Matthews & Cleveland, for plaintiffs, 
Gardner & Jones, for défendants. 
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. SAGE, District Judge. Five cases, brouglit by the sàme pîaln- 
tifEs against différent défendants, but involving substantially the 
same questions of fact and of law, were Consolidated for trial, 
under section 921, Eev. St. Insurance Co. v. Hillmon, 145 U. S. 285, 
12 Sup. et. Ilep. 909. The jury returned a gênerai verdict for the 
défendants in each case. In aecordance with a provision of section 
5201 of the Revised Statutes of Ohio, they made vi'ritten flndings 
upon particular questions of fact. Thèse flndings were: First. Tliat 
the original plaintiffs were the descendants of Margaret Ann Mun- 
ford, (afterwards by marriage Margaret Sinclair,) who was a daugh- 
ter of Robert Munford, who was a son and heir at law of William 
Qreen Munford. The présent plaintiffs, with the exception of 
Seawell, who is a grantee, are, it is admitted, the descendants and 
heirs at law of the original plaintiffs. Second. That Margaret 
Ann Munford inherited from her father, Eobert Munford, with her 
brothers Samuel and Robert Munford, one undivided one-third of 
the land described in the several pétitions; and that subsequently, 
by the death of her brothers unmarried and without issue, she 
became vested with the entire title to said undivided one-third 
of said lands. Third. That a voluntary paroi partition was made 
between the years 1821 and 1824, by and between the heirs and 
légal représentatives of said William Green Munford, of the lands 
described in the original land warrants issned by the governraent 
of the United States in their favor as sucli heirs, ineluding the 
lands in the pétitions herein described; and, fourtli, that the 
parties thereto respectively then took possession in several ty of 
the portions of said lands thereby assigned to them, and tliat 
they and their grantees hâve since that time continuously and 
exclusively so occupied said lands. Fiftli. That under said par- 
tition the lands in the pétitions herein described were assigned to 
Robert Munford, Ann Munford, and Stanhope H. Munford, and 
that the défendants hold and claim under them, and under Edward 
Stubblefield. Sixth. That the patents for said lands were issued 
to the heirs and légal représentatives of William Green Munford 
in the years 1821 and 1822; that Margaret Ann Munford marri ed 
July 4, 1819, at the âge of 19, and died September 13, 1837, leav- 
ing children surviving her; that her husband was John Sinclair, 
and that he died in August, 1875. The surveys for wliich the pat- 
ents were issued were seven in number, being respectively for 
1,500, 1,300, 1,299|, 437, 410, 120, and 100 acres. The jury found: 
Seventh. That in said partition the 1,300-acre survey was assigned 
to Margaret Ann Sinclair and her husband, John Sinclair, "and a 
portion of other surveys to heirs of William Green Munford; and 
some of the tracts we do not know." The plaintiffs now move to 
set aside the gênerai verdicts, for the reason that they are not 
sustained by the évidence, and that they are contrary to the charge 
of the court; and for judgment in their favor upon the spécial 
verdicts. 

From the undisputed évidence it appears that thèse patents 
were issued on account of services rendered by William Green 
Munford as an oificer of the United States arniv in the Révolu- 
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tionary War, and that the plaintiffs, as descendants and heirs at 
law of Margaret Ann Munford, wlio was his granddaughter, were 
the owners of and entitled to recover the possession of one un- 
divided one-third of the lands described in the several pétitions, 
unless there was a valid partition, as claimed by défendants; it 
being an undisputed fact that tlie défendants iiad acquired the 
other two-thirds of said lands by deed from Edward Stubblefleld. 
The jury were instructed in the charge of the court to return their 
gênerai verdict without référence to the alleged paroi partition. 
They disregarded this instruction, and, finding that there was a 
paroi partition, evidently based their gênerai verdict upon that 
linding. The case turns now upon the décision of the question 
whether the évidence sustains the finding that there was a paroi 
partition, and, if there was, whether it is sufficient to defeat the 
plaintiffs' actions. William Green Munford was the father of 
six children, of whom only three — Kobert, John, and Mary— sur- 
vived him, the others having died unmarried and intestate. Robert 
married Margaret Wardrope, and Mary married Edward Stubble- 
fleld. Robert had three children, — Samuel, Robert, and Margaret 
Ann. Samuel and Robert died unmarried and intestate in the 
lifetime of Margaret Ann, who married John Sinclair. John Mun- 
ford had three children, — Robert, Stanhope, and Ann. The chil- 
dren of Mary are unlcnown. On the 8th of September, 1809, the 
United States issued in favor of the représentatives of William 
Green Munford a land warrant directed to the principal surveyor 
of the land set apart for the offlcers and soldiers of the common- 
wealth of Virginia, for 6,666| acres of land, by virtue of which Mar- 
garet Ann Munford, the daughter of Robert Munford, was entitled 
to one-third ; Robert, Stanhope, and Ann, children of John Munford, 
one-third; and Mary Stubblefleld, daughter of William Green Mun- 
ford, the remaining third. On this warrant appears an assignment 
from Mary Stubblefleld to Edward Stubblefleld, and on November 
23, 1809, an assignment from Edward Stubblefleld to Duncan 
McArthur, of 1,500 acres. There appears also, under date Mardi 
18, 1822, an assignment from Robert, Stanhope, and Ann, children 
of John Munford, to Duncan McArthur, of 583 acres. Patents 
founded on this land warrant were issued as follows: 

No. 6.538, for 1,300 acres, Nov. 14, 1822, to heirs and rep. Wm. G. Munford. 
6,538, 1,500 acres, Ang. 1, 1831, 
9,901 & 10,780, l,399î a., Nov. 14, 1833, 
6,538, 4.37 acres, Nov. 14, 1823, 
6,538, 100 acres, " 
6,538, for 410 acres, Nov. 14, 1833, 
6.538, for 130 acres, " 

— Being a total of 5,166 acres to the heirs and légal représenta- 
tives of William Green Munford. The remaining 1,500 acres were 
patented at varions times between November 20, 1822, and Au- 
gust 1, 1836, to Duncan McArthur. 

The original patent, dated August 1, 1821, for the 1,500-acre 
survey, is indorsed as follows: "We, the nndersigned, heirs and 
légal représentatives of William Green Munford, hereby assign 
our interest in the within patent to Robert W. Munford." This 
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is signed Stanhope H. Munford, John Sinclair, Margaret W.llun- 
ford, Margaret Ann Sinclair. Between the signatures of Stanhope 
H. Mianford and John Sinclair there is a space for another sig- 
nature, but if any was written there it has been obliterated by 
time. This assignaient is without date, and there is no évidence 
that any considération was paid for it. Who Robert W. Mun- 
ford was is not shown. So far as the eyidence discloses, the only 
Eobert Munford then liying who was an heir and légal représenta- 
tive of William Green Munford, was Eobert, son of John Munford, 
and he is spoken of in four deeds, — three dated in June, 1823, by 
Eobert H. Munford and others to Edward Stubblefleld, and the 
other dated Tebruary 20, 1843, by Eobert H, Munford and others 
to John Sinclair. No facts appear from which it may be inferred 
that Robert W. and Robert Munford were the same person. Stan- 
hope H. was the son of John Munford. Margaret Ann Sinclair, 
as has already been stated, was the daughter of Robert Munford, 
(who was the son of William Green Munford,) and the wife of 
John Sinclair. Margaret W. Munford was the widow of Robert 
Munford. This assignment is the foundation of the claim that 
there was a paroi partition between the heirs of John Munford 
and the heirs of Eobert Munford, whereby the heirs of John Mun- 
ford took the 1,500-acre survey, and the heirs of Robert Munford 
the 1,300-acre survey. That the 1,300-acre survey was embraced 
in the partition is evidenced, it is contended, by a deed dated 
May 1, 1824, made by John Sinclair and Margaret Ann, his 
wife, and Margaret W. Munford, to Solomon Salmon, whereby they 
convey the en tire survey by gênerai warranty deed in fee simple; 
and it is further contended that Edward Stubblefleld, assignée of 
Mary Stubblefleld, the other heir, got the 120, 410, and the 100 
acre survej'^s. Two deeds, made on the 25th of June, 1823, and 
one deed made on the 27th of June in the same year, by Robert 
Munford and Mary, his wife, and Stanhope and Nancy Munford, 
and Margaret Munford, John Sinclair, and Margaret, his wife, to 
Edward Stubblefleld, are relied upon to establish this contention. 
The names appear as above in the granting clauses of those deeds. 
The signatures are Robert H. Munford, and Ann Munford, as the 
wife of Stanhope R., instead of Nancy. "Nancy," however, is a 
diminutive of "Ann." The deeds are ail quitclainis of the ri'ïht, 
title, and interest of the grantors to the survey s named. They 
contain no covennnts wliatever. It is a fair inference that Robert 
H. Munford, as the name appears in the signature, was the same 
as Robert Munford, son of John Munford, and grandson of William 
Green Munford. Thèse items of évidence make up the case of the 
défendants in support of their claim that there was a paroi parti- 
tion. As to the assignment of the original patent for the 1,500- 
acre survey, if it was one of the steps in the exécution of a paroi par- 
tition, it is claimed for the nlaintiffs that it shnuld hâve been from 
Margaret W. Munford, widow of Robert Munford, and John Sin- 
clair, and Margaret Ann, his wife. who inherited the interest of 
Robert Munford, to Robert, Stanhope, and Ann Munford, who in- 
herited the interest of John Munford, whereas it is not only from 
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the three former, but also from Stanhope Munford to a Kobert W. 
Munford, whose name does not appear anywhere in the roU of de- 
scendants of William Green Munford. 

The considération expressed in the deeds above referred to, 
made in June, 1823, was that Stubblefield, the grantee, was enti- 
tled to a certain proportion of the land warrant aforesaid, granted 
to the heirs and légal représentatives of William Green Munford, 
"and we, the said Munfords and Sinclairs, acknowledge the païd 
title."- The exécution of those deeds left the title to the undi- 
vided two-thirds of the 1,300 acre, the 1,299^ acre, and the 437 acre 
survej's in the heirs of Eobert Munford, who were entitled to one 
undivided one-third, and the heirs of John Munford, who were en- 
titled to one undivided one-third. This conclusion is reached 
by recognizing the indorsement on the original patent as an 
assignment of the interest of Stanhope H. Munford, Margaret 
Ann Sinclair, and Margaret W. Munford in the 1,500-acre sur- 
vey to Eobert W. Munford. The assignment on the warrant 
by Mary Stubblefield to Edward Stubblefield conveyed to him 
only the équitable title of her one-third interest in the entire 
quantity of land embraced in ail the surveys. The exécution of 
the deeds above referred to in June, 1823, conveved to him the 
légal title of the other two-thirds of the 120, the 140, and the 100 
acre surveys, containing altogether 630 acres. Now, let us see 
how the 1,500, 1,300, l,299f, and the 437 acre surveys were dis- 
posed of. The conveyance of the 1,300-acre survey to Solomon 
Salmon by deed of March 1, 1824, has already been referred to. 
On the 23d of March, 1822, six months before the patents were 
issued by the government (November 14, 1822) for the 1,300, 1,299'|, 
437, 410, 120, and 100 acre surveys, Eobert Stanhope and Ann 
Munford deeded the 1,500-acre survey to Edward Stubblefield; but 
in 1841 John Sinclair paid to Eobert and Ann |1,000— f 500 each— 
for ail their right, title, and interest in and to ail the lands undis- 
posed of in the state of Ohio, "wherever situated, or in whatever 
county or counties they may be, to which they are entitled, and 
which bave not heretofore been disposed of and conveyed by them ;'* 
and on the 15th of AprU, 1824, Stanhope made a similar con- 
veyance to John Sinclair. Those deeds contain the foUowing ré- 
cital: 

"And they, the said Robert H. and Anu Mniiford, (Stanhope,) havnig 
heretofore disposed of and conveyed their interest in a portion of said lands, 
but a portion thereof, to which they are entitled, still remains undisposed of 
and unconveyed by them." 

When those deeds were made, the lands undisposed of by Eobert, 
Stanhope, and Ann were their interest in the 1,300, the 437, and the 
1,299| acre sur\^eys. As has already been shown, they had dis- 
posed of their interest in the 1,500, 410, 120, and the 100 acre sur- 
veys. At common law, voluntary partitions between Joint tenants 
were not valid unless made by deed, excepting where the estate 
was for years only, but they could be made between tenants in com- 
mon by paroi, provided they were executed in severalty, with livery 
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of seisin. Freem. Coten. § 396. It was very early decided that 
estâtes in joint tenancy do not exist in Ohio. Sergeant v. Stein- 
berger, 2 Ohio, 306. There has been a conflict of authority upon 
the question whetber an oral partition can be recognized as vaiid 
under the statute of frauds. But even imder the authorities de- 
nying the validity of such partitions it has been held that paroi 
évidence may be sufScient to indicate that a valid partition had 
been made in cases where there was long-continued possession in 
eeveralty. Freem. Coten. § 397 et seq. In Piatt v. Hubbell, 5 
Ohio, 245, decided in 1831, it appeared that an equal partition 
was in fact made between the parties in 1814, and that ail the adult 
parties took possession of their respective shares, and liad held 
tliem in severalty, and built upon and improved them on the faith 
of its validity. The court, sitting in chancery, refused, even as to 
parties who were minors when it was made, to disturb a partition 
in which there had been so long acquiescence accompiinied by such 
acts of confirmation. This seems to hâve been a plaln and logical 
application of the doctrine of part performance, which would avail 
aiso in an action at law, especially if the proof was of long-continued 
possession. The reason for the purchase in 1841 by John Sinclair 
from Kobert and Ann Munford of their remaining title and interest 
to ail lands in the state of Ohio is quite apparent. Margaret Ann 
Sinclair, and John Sinclair, her husband, by their deed of convey- 
ance of the 1,300-acre survey to Solomon Salmon, conveyed in law 
only a third interest, but the conveyance was in terms of the entire 
title, with a covenant of warranty. It is easy to see that the pur- 
chase from Robert and Ann, which inured under the warranty to 
the benefit of Solomon Salmon and his grantees, was to protect 
Margaret Ann and John Sinclair against liability under their war- 
ranty. No deeds of conveyance of any part of the 1,299 f-acre sur- 
vey hâve been shown, and there is no évidence indicating that there 
has been any transfer of the title to that survey. After the deeds 
of 1841 and 1842, it belonged one-third to the représentatives of Mar- 
garet Ann Sinclair, and one-third to her husband, John Sinclair. 
So, also, one-third of the 437-acre survey belonged to the représenta- 
tives of Margaret Sinclair, and one-tliird, after the deeds of 1841 
and 1842, to John Sinclair. The 1,500-acre survey belonged two- 
thirds to Edward Stubblefield, by virtue of the deed from Robert, 
Stanhope, and Ann to him, and of the assignment of the warrant 
by Mary Stubblefleld; but the other third remain ed in Margaret 
Ann Sinclair, and was ne ver deeded by her. This is the survey which 
includes the lands involved in thèse actions. No interest in this 
survey passed under the deeds of 1841 and 1842 from Robert, Stan- 
hope, and Ann Munford to John Sinclair, because they had there- 
tofore, to wit, in 1822, conveyed their interest in it to Edward 
Stubblefield. The only évidence, therefore, that bears on the ques- 
tion of partition is the fact that in 1822 and 1823 the heirs of Robert 
Munford deeded the 1,300-acre survey, and the heirs of John Mun- 
ford the 1,500-acre survey; but the facts above referred to, and the 
subséquent purchase by John Sinclair of the interest of the heira 
of Robert Munford in the 1,300-acre survey, and the récitals in the 
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deeds of those heirs, make it clear that the finding tliat there was 
a partition is not supported by the évidence. 

There is another objection which is fatal to the validity of the 
partition clainied, even if it was in fact made. If made at ail, 
it was between the j'ears 1821 and 1824, as found by the jury, and 
as established by the dates appearing in évidence. But Margaret 
Ann Munford was married at the âge of 19, on the 4th of July, 1819, 
and died September 13, 1837. See the sixth spécial flnding by the 
jury, She was, at the date of the alleged partition, under the 
disabilities of coverture, entirely incapable of making a valid vol- 
untary partition. ïo overcome this objection, it is contended for 
the défendants that lier husband could make the partition. In 
support of this contention, and of the further proposition that a 
voluntary partition may be made of the wife's lands by the hus- 
band, which will, if equal, bind the inheritance, Foster v. Dugan, 
8 Ohio, 87, 106, is cited. There the husband and wife joined 
with other cotenants in a pétition for partition under the statute 
of 1804. Before any proceedings, the wife died. The court held 
that during her life her husband was a necessary party to represent 
her interest, and that by her death his estate by the curtesy con- 
tinued him the tenant of the freehold, without determining his 
right or interest. The commissioners appointed to make partition 
reported an appraisal of the land, with a finding that no division 
could be made without impairing its value, and, the husband and 
a cotenant who was a party to the proceeding having elected to 
take the land at its appraised value, the sheriff, under authority 
conferred by the statute, conveyed it to them. The action was in 
ejectment by the heirs of the wife, and the validity of the sheriff's 
deed was denied. The court held that the irregularities which were 
alleged to exist in the proceedings — one of them being the failure 
to make the heirs of the wife parties — were not of sucli a character 
as to render them liable to attack in a collatéral proceeding. But 
it was also held that the interest of the heirs of the wife was not 
included in the sale nor in the deed, and, as the estate by the cur- 
tesy had determined by the death of the husband, the remainder 
— upon which the action was based — had become an estate in pos- 
session, and could be recovered. Judgment was accordingly given 
for the plaintiiîs. This is in harmony with the décision in Foster 
V. Dennison, 9 Ohio, 121, that a husband, who is also one of the 
tenants in common, is compétent to make partition of the wife's 
real estate, but that the right he or his grantee acquires by the pro- 
ceeding does not extinguish her right, which survives to her or her 
heirs. It is clairaed, however, that if the husband has the right to 
partition the wife's lands, the possession was vested in him, and 
that consequently the statute of limitations began to run against 
the plaintiffs as to the lands not partitioned to her, but to the other 
heirs, from thf date of her death. This is ingénions, but not Sound. 
The right of the heirs of the wife to assert their claim to posses- 
sion of any portion of the lands inherited from her was subject 
to the estate by the curtesy. But for the partition, — conceding, 
for the sake of the argument, that it was made, — that estate would 
V. 55F.no. 6 — 47 
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have attàched to the wife's undivided interest in ail the lands. By 
reason of tlie partition it was flxed upon the lands set apart to him, 
with the resuit to freé ail the other lands in the hands of the co- 
tenants from that estate,' and at the same time to protect them 
against any claim to possession by the heirs of the wife during its 
continuance. That is what is meant by the statement that the 
partition by the husband binds the inheritance. But it is unnec- 
essary to pursue this subject further, for the évidence is not suffl- 
cient to support the flnding that there was a partition. 

The plaintiffs move also for a judgment non obstante veredicto. 
Were it not for the conclusion, above stated, that, even if a paroi 
partition was made, it was inralid, for the reason that Margaret 
Ann Munford was under the disabilities of coverture, this motion 
would hâve to be overruled. But it results from that conclusion 
that it is immaterial whether tliere was or was not such a parti- 
tion, and upon the other spécial findings of fact the right of the 
plaintiffs to recover is incontestable. Their actions were brought 
in 1877, less than two years after the death of John Sinclair termi- 
nated the estate by the curtesy. 

The motion to set aside the gênerai verdicts for the défendants 
and the spécial findings relating to a partition will be granted, 
and also the plaintiffs' motion for judgment. 



FLEISOHNER et al. v. PACIFIC POSTAL TELEGRAPH CABLE CO. 
(Circuit Court, D. Oregon. December 21, 1893.) 

1. Telegeaph CojirANiES— Delay in Transmission — Liability. 

Upon présentation of a telegram, whicli tlie sender states to be Im- 
portant, and requests that it be sent immediately, it is the duty ol tlie tel- 
egraph company, if its Une is down, and it is not iinown how soon it may 
be restored, eitlier to inform the sender of that fact, that he may trans- 
mit it over a competing line, wliich is equally available to him, or to itself 
cause the immédiate transmission of the message over the competing line, 
and the failure of the operator to do so is not excused by the fact that he 
beheved, or thought he had reason to beheve, that the Une would soon be 
in working order, the Une having already been down for an hour, and the 
place or cause of the break not having been located. 

2. Samb. 

A telegraph blank contained the usual statement that, to guard against 
mistakes or delays, the sender should cause the message to be repeated; 
that the company would not be llable for mistakes or delays in the trans- 
mission or delivery or for nondelivery of any unrepeated message, whether 
happening by négligence of its servants or otherwise, beyond the amount 
recel ved for sending the same; that it should not be llable therefor, in 
the case of any repeated message, beyond 50 tlmes the sum recel ved; 
and that it should not in any case be llable for delays arismg from unavoid- 
able interruption in the working of its Unes. Hdê, that this stipulation 
did not protect the company against liablUty for damages which such 
répétition could hâve no tendency to prevent; and that, notwithstanding 
the stipulation, the company was llable for the failure of its operator to 
Inform the ssnder of an important message ihat its line was down, or to 
send it by a cc^mpetlng Une. 
8. Attachment — Failure to File Invbntory — Amendment. 

2 Hill's Code, Wash. § 308, requires the sheriff on attachment to mnke a 
fuU inventory of the attached property, and to retum the same with hls 
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writ. Section 322 déclares that "no attachment shall l)e quashed or dis- 
missed, or the property attacUed released, if thie deféct in any of the pro- 
ceedings had been, or can be, amended, so as to show that a légal cause 
for the attachment existed at the time it was issued, and the court shall 
give the plaintiff a reasonable time to perfect such détective proceedings." 
The sherifTs return in attachment proceedings was not accompanied by 
an inventory of the attached propefty. HcM, that subséquent attaching 
credltors were not entitled to priority over the defective attachment, 
their only remedy being to compel an amendment. 
4. Telegbaph Companibs— Delat— Measuke of Damages. 

A télégraphie message iastructing the levying of an attachment was de- 
layed in transit, and in conséquence other creditors obtaiued priority 
over the sender's attachment. The debtor's property was not sufflcient 
to pay the amount of the debt of the first attaéhing credltors, but would 
hâve been sufflcient to satisfy the debt due to the sender of the telegram 
If his attachment had obtained priority. The telegraph company was in- 
formed by the terms of the message of the danger of loss to the sender, 
and was expressly requested to transmit the message immediately. Hdd 
that, in an action agalnst the telegraph company for damages, the meas- 
ure of damages was the amount of the sender's debt. 

At Law. Action by L. Fleischner and others, copartners of the 
fli-m of Fleischner, Mayer & Co., against the Paciflc Postal Tele- 
graph Cable Company, for damages for delay in transmitting a 
télégraphie message. 

Joseph Simon and Joseph N. Teal, for plaintifEs. 
Frederick V. Holman, for défendant. 

GILBEET, Circuit Judge. On June 24, 1891, H. & B. Green- 
baum, of Seattle, were sued, and their property attached, upon a 
debt of 116,000. At 9:15 o'clock on the following morning a mem- 
ber of the firm of Fleischner & Mayer, the plaintiffs herein, deliv- 
ered at the office of the défendant at Portland a message, signed 
by the plaintiiïs' attorneys, and addressed to Preston, Carr & ]?res- 
ton, attorneys, at Seattle, in the following words: 

"H. B. Greenbaum owe Fleischner, Mayer & Co. $3,876.21. Keported closed 
by slierifï. Protect clalm, and report at once. 

"Cox, Teal & Miuor." 

The plaintiffs directed the attention of defendant's clerk to the 
Word "rush" written on the message, stated that it was an impor- 
tant telegram, and requested that it be sent immediately. This the 
clerk promised to do. The plaintiffs then paid the regular tariff 
for transmission. At that time the defendant's wire to Seattle 
was down, and had been down since 8 o'clock. By an accident for 
which the défendant was in no way responsible, a tree had been 
felled across the wires. As yet neither the place of the obstruc- 
tion nor its cause was known at the Portland office. The chief 
operator at Portland had been endeavoring since 8 o'clock to re- 
store communication. He continued his efforts until the wire was 
repaired, which was some time after 12 o'clock. He testiâed that 
during ail that time he believed the interruption was only tem- 
porary, and that the Une would soon be in working order. The 
Western Union Telegraph Company had a line from Portland to 
Seattle, which during ail that day was in opération, and ready to 
transmit messages between said points. 
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Tli8 plaintiffs* message, if sent either by the, Western Union, or 
hj the défendant at 9:15, or within a reasonable time thereafter. 
in the usual course of business, would hâve reached the attorneys 
at Seattle before 10 6'clock. If it had reached them then, or at 
any tiiue before 11 o'clock, suit would hâve been bpought upon 
plaintiffs' claini, and plaintiffs would hâve been the second attach- 
iiig creditors, and their claim would hâve been paid in fuU. At 10 
o'clock of that day a message was placed in the San Francisco 
office of the Western Union Telegraph Company, addressed to 
Preston, Carr & l'reston, at Seattle, directing them to attacli the 
property of H. & B. Greenbaum, upon clainis amounting to $36,- 
000. Thls message, after being rep)eated at Portland in transit, 
was received by the attorneys at Seattle at 11 o'clock. Thereupon 
they sued, and attached and secured a second lien upon the prop- 
erty of said debtors for |3(),000. The plaintififs' message reached 
the attorneys at about 12:45, and plaintiifs' attachment was third 
in order. U{)on sale of the attached property the plaintiffs realized 
nothing, and it appears that the judgment debtors hâve no prop- 
erty ont of which the plaintiffs' claini can be paid. 

The liability of telegraph compaiiies for errors and delays in the 
transmission of messages has been the subject of numerous ad- 
judications in the courts, and the décisions are not altogether har- 
monious. The weight of modem authority supports the rule that 
while telegraph companies are not to be held as common carriers, 
and tberefore insurers of the safe and tiinely transmission of mes- 
sages, j-et that their obligations are to some extent analogous to 
those of common carriers, having their source in the public nature 
of the eraployrnent, the public riglits conferred upon them, and the 
business and social neeessity of the service rendered. They are 
therefore held to the exercise of cure, the degree of which is vari- 
ously expressed, but is generally decliired to be in substance such 
care and caution as is reasonably within their power to employ. 
Tliat rule has been adopted in tliis court in Abraham v. Telegraph 
Co., 2.'5 Fed. Rep. 315, where Judge Dcady held that a telegrapher 
is "l)ound to the exercise of care and diligence adéquate to the dis- 
charge of the dutles thereof, and cannot. by any notice, régulation, 
or contract, limit or contre] his liability for the négligence of him- 
self or servants." 

The interr'uption of defendant's line upon the morning of Jnne 
25th did not resuit from any négligence of the défendant or its 
servants. Its inability to transiuit the plaintiffs' message résultée! 
from causes which the degree of skill and care the defenrlant was 
called upon to exercise could not bave guarded against or avoided, 
and, if there had been no other line by which the message could 
havp been sent, no légal liability could attach to the defenlaut for 
damages in this case. But the defendant's liability arises from 
the fact that there was a competing line to Seattle in good work- 
ing order, equally accessible to plaintiffs, and by which their mes- 
sage emild hâve been sent without delay. The defendant's duty 
under ihc circumstances was plain. I^pnn receipt of plaintiffs' 
message for transmission, it should hâve either informed plaintiffs 
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that its Une was down, or it sliould hâve immediately forwarded 
the message by the other Une. The défendant not only had the 
authority to transfer the message to the other company by the ex- 
press terms of its printed blanks, but its regular usage had been 
so to do whenever its own Unes were down. The fact that the 
chief operator in charge of defendant's Portland office beUeved, or 
thought he had reason to beUeve, that his Une would soon be in 
working order, is no excuse. His communication with Seattle had 
been shut off for more than an hour. He had not yet ascertaiiied 
the place or the cause of the obstruction. He had no right to ex- 
pect its immédiate removal. If the truth had been disclosed to 
plaintiffs, there can be no doubt but that they would hâve imme- 
diately taken the message to the other Une. The défendant not 
only gave plaintiffs no opportunity to do this, but, on the other 
hand, knowing the importance of the message and of its immédiate 
transmission, it not only failed to inform plaintiffs of its présent in- 
ability to transmit, but gave plaintiffs the positive assurance that 
the message should be sent at once. 

The terms of the contract under which the message was sent 
are relied upon by défendant to relieve it from liability for dam- 
ages in this case. The blank upon which the message was written 
contained the folio wing printed matter: 

"To guard agalnst mistakes or delays, the sentier of this message should 
order it repeated,— that is, telegraphed back to the orii^inating ofiice for com- 
parison. For tMs one half the regular rate is charged in addition. It is agreod 
between tlie sender of the following message and this company that this com- 
pany sliall not be liable for mistakes or delays in tlie transmission or delivery 
or for nondelivery of any nnrepeated message, wliether happening by nég- 
ligence of its servants or otlierwise, beyond the amonnt received for sending 
tlie same, nor for mlstaltes or delays in the transmission or delivery or for 
nondelivery of any repeated message beyond 50 times the sum received for 
sending the same, unless speclally iusured, nor in any case for delays arising 
from unavoidable interruption of the working of its Unes." 

This stipulation is substantially that used by ail telegraph com- 
panies. By its terms the telegraph company undertakes to dis- 
charge itself of ail liability for mistakes and delays in the ordinary 
transmission and delivery of messages at the usual rates, uidess 
the message be repeated at an increased cost, and in that case the 
liability for damages is limited to 50 times the cost of the message. 
No court has given effect to this stipulation according to its literal 
terms. Many décisions hâve gon(^ to the extent of holding that 
such a stipulation excludes liability for ail grades of négligence 
short of gross négligence or willful misconduct. But Ihere are 
numerous précédents which hold, with better reason, that while a 
telegraph company may, by spécial agi'eement, or by reasonablo 
rules and régulations printed upon its blanks, limit its liability for 
damages for errors and delays resulting from atmospheric changes 
or from disarrangement of its Une or instruments, from causes 
which reasonable care would not avoid, it cannot stipulate for im- 
munity from liability where the error or delay results from its 
own négligence; that such a sti])ulation would be contrary to the 
principles of a sound public policy, and therefore void. Tyler v. 
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Telegraph Co., 60 m. 421; Fowler t. Telegraph Co., 80 Me. 381, 
15 Atl. Eep. 29; Telegraph Co. v. Short, 53 Ark. 434, 14 S. W. Rep. 
649; Harkness v. Telegraph Co., 73 lowa, 190, 34 N. W. Rep. 811; 
Telegraph Co. v. Griswold, 37 Ghio St. 301. 

But a stipulation for immunity from liability for error or delay 
in sending an unrepeated message could not, in any view of the 
case, be held to protect the company from damages for injuries 
which such répétition could hâve no tendency to prevent. The 
répétition of a message might présent errors in its transmissio}i, 
but it could hâve no tendency to prevent delay in transmitting or 
delay in delivering. If this particular message had been repeated 
back, it is not perceived how that additional précaution could in 
any degree hâve tended to prevent the injury which the plaintiffs 
sustained, or could hâve added in any way to the obligation which 
the défendant assumed when it received the message from plain- 
tiffs and promised to forward the same immediately. 

It is contended that the two prior attachments upon the prop- 
erty of H. & B. Grreenbaum were void for the reason that the sher- 
ifE's return was unaccompanied by an inventory of the attached 
property, as required by law, and that therefore the plaintiffs cau- 
not recover damages in this case. The statute of Washington (2 
Hill's Code, § 308) requires the sheriff on attachment to niake a 
fuU inventory of the attached property, and return the same with 
his writ. Section 322 makes libéral provision for amendment of 
attachment proceedings, as foUows: 

"No attachment sball be quashed or dismissed, or the property attached re- 
leased, if the defect In any of the proceedings has been or can be amended, 
so as to show that a légal cause for the attachment existed at the time it was 
issued; and the court shall give the plaintiff a reasonable tlme to perfect such 
détective proceedings." 

The suits at Seattle were ail brought in the same court, t?nd the 
writs were ail levied by the same offlcer. Jurisdiction of the de-, 
fendants in the suits was had by personal service Légal cause 
for the attachments existed at the time the writs were issued. 
There was jurisdiction of the rem in the attachment proceedings 
by the légal issuance of the writ and the levy thereunder. The 
failure to flle an inventory with the returns could not render the 
attachments void. The defect was clearly one which could hâve 
been cured by amendment. No way is suggested by which the 
plaintiffs, who were the attaching creditors third in order, could 
hâve taken advantage of thèse defects, or could hâve gained a 
priority over either of the attachments which were prior to them 
in point of time. The most they could hâve done would hâve been 
tô compel an amendment of the prior attachment proceedings, to 
no advantage to themselves. 

The plaintiffs are entitled to recover from the défendant the dam- 
ages which are the naturai and proximate resuit of the defendant's 
act, provided (1) that the damages are certain both asi to their 
amount and the cause from which they proceed, and (2) that they 
were such as may fairly be supposed to hâve entered into the con- 
templation of the parties as the injury to resuit from a breach of 
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the contract. Griffin v. Colver, 16 N. Y. 489; Léonard v. Tel- 
egraph Co., 41 N. Y. 544; Abraham v. Telegraph Co., supra. The 
damages in this case are certain and fixed. They are the amount 
of the debt which the flrm of H. «& B. Greenbaum owes the plain- 
tiffs. That amount was lost to the plaintiffs by the wrongful act 
of the défendant. The language of the message apprised the de- 
fendant of the amount of plaintiffs' claim, the danger of its loss, 
and the necessity for its prompt protection. Thèse facts were fur- 
ther emphasized by the verbal statements of plaintiffs, and their 
stipulation that the message be forwarded at once, which stipula- 
tion was made before the message was left with défendant or paid 
for by plaintiffs, and became part of the contract. 

Judgment will be rendered for plaintiffs for |3,707.37, with légal 
interest from June 25, 1891, and their costs and disbursements in 
this action. 
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(Circuit Court, W. D. Tennessee. April 14, 1803.) 

No. 2,557. 

1. Action aoat-nst Noxrestdent Insuraxcb CoitrANY— Substftuteti Service. 
Rev. St. Me. tit. 4, c. 49, § 63, providing tliat "any person liavlng a claim 
against a foreign insurance coDipany iiiay biiug a suit therel'or In this 
State," etc., and that, in case no agent can be found, on whom sucli 
service can be had, senàce may be made on the insurance commissloner of 
the State, is applicable only to insurance companies which are, or havo 
been, doing business in the state. 

3. Samb — Action on Foreign Judgment— .Iurisdictional Avekments. 

In an action brought in another state on a judgment so recovered, the 
record of such judgment must atlimiatively show such jurisdlctional fact. 

3. Bame— DoiKG Business in Statk — Insurance Broker— Evidence. 

In such an action it appeared that the insured resided, and the property 
was located, in the state of Maine; that the insurance company was a 
Tennessee corporation having no oftice nor agent in Maine; and that the 
insurance was efCected by correspondence through the mails. Ueld, in con- 
sidération of a further provision of such statute requiring insurance com- 
panies "doing business" in the state to procure a license for that purpose, 
that thèse facts did not constitute a carrj-ing on of business in the state 
of Maine by défendant so as to entitle plaintlfC to substituted service. 

At Law. Action by William Hazeltine, for the use of another, 
against the Mississippi Valley Fire Insurance Company on a for- 
eign judgment obtained by plaintiff against défendant. Verdict 
for plaintiff set aside, and judgment entered for défendant. 

Statement by HAMMOND, J.: 

This action was brought in 1878 by the plaintifC, for the use of another, 
upon a judgment rendered against the défendant in the state of Maine in 1870. 
The défendant pleads— First, nul tiel record; second, that it Is and was, etc., 
a corporation of Tennessee, having its sitiLS at Memphls, "and was not served 
with process, and had no notice whatever of the pending of sald action, 
[in Maine,] and that it ne ver appeared thereto in person or by attorney;" and, 
third, "that neither through its officers or agents had it been a citizen of tho 
state of Maine, nor had it, through its ofRcers or agents, ever entered into a 
contract of insurance, or donc or performed any act or thlng whatever, wlthin 
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the State of Maine; and at ail times from its organizatlon to tlie présent time 
ileféndaut lias been a nonresident ot the state of Maine, and never liad au agent 
in said state, and had never autliorized any eue in tlie state of Maine to ac- 
cept service ot process for it," etc. Tlie record of tlie judgment sued on 
shows that tlie writ coumuuided tlie sberiff "to attach tlie goods and estato 
of the Mississippi Valley Insurance Company, of Memphis, Tennessee, a cor- 
poration existlug hy lavk', and havlng no agent in tlils state that can be found, 
to the value of two thousand dollars, and suiumon tlie said défendant (if lie 
may be found in your preeiiict) to appear * * * to ausvver unto William 
Hazeltine, of Lovell, In said county of Oxford." The slieriff's return to the 
writ is as toilows: "By virtue of this writ 1 hâve sunmioned the Mississippi 
Valley Insurance Company, of Menipliis, Tenu., wlthm iiauied, to appear at 
couit, as wltliin direotod, by giving to Joshiia Nye, Insurance commissionei" 
for tlie state of Maine, an attested copy of tlils writ, said compauy havlng no 
agent in tins state on whom to make service." Tliere was no attachmout of 
defendant's property by the sheriff, and no appearance by or for the défendant 
Company, and the judgment was by detault. Tlie suit was brought upon the 
defendant's $1,000 lire Insurance pollcy, for one year, upon a sjnviiiill building 
in tlie state of Maine belongiug to the plaiutitï, to recover thereunder its loss* 
by tire; and the déclaration allèges that, tlie plaiutitï being the ownor of tho 
building, the défendant, "in considération of a premiuia iii iiKuiey vlicn and 
there paid to tliem tlierefor by the plaintifC, made a policy of lusurauco upon 
the same," etc., "and thereby promised the plaintiff to insure upon said proper- 
ty the sum of one thousand dollars, * * * to be paid sixty days af ter due 
notice and proofs of loss sliall hâve been niade by the assured, and received at 
tlie branoh office of the ccimpauy in New York." There is no allégation of the 
place where this contract jf Insurance was entored iuto. The polioy was 
"ooimterslgned at New York city" and datai November 28, 1874, and the 
summons was served on the Insurance coimuissioner May 22, 187ti, and tin; 
.iudgment rendered September 29, 1870. The policy sued on is uot exhibited' 
in the transoript of the recoi-d. 

The foUowing provisions of tlie Revised Statutes of Maine, (tltle 4, c. 49,) 
relating to "Foreign Insurance Companies and Agoncies," as amended prtivi- 
ously to the cause of action so sued upon, are i-elied upon to support the serv- 
ice of process in the case. "Sec. 63. Any person havîng a claim agaiiist any 
foreign Insurance company may bring a suit tlierefor in the courts of this 
state, including trustée suits, and service made on any autliorized agent of 
said Company shall be valid and binding on the company, and liold It to an- 
swer to such suit; and the judgment rendered thereln sliall bliid the company 
as a valid judgment in everj' respect, whetlier the défendants appear or not. 
In case no agent of such compauy can be found, such notice or service served 
on the state Insurance oommissioner, who shall immediately iiotify said Insur- 
ance company by mail, shall be valid and binding on tlie company as tliough 
served on their agent. Unless any such judgment is paid within tliirty days 
after demand made upon any such agent or the Insurance oommissioner, the 
commissioner may, on notice and hearlng of the parties, suspend the power 
of the company to do business in tliis state until it is paid; and if the com- 
pnny, or auy agent thereof, issues any policy in this state during such suspen- 
sion, said company and agent shall eacli forfeit one hundred dollars. Sec. 
64. AU notices and processes which, by any law, by-law, or provision of any 
policy, any insured or other person has occasion to give or serve on any sucli 
company, may be given or served on its agent, or on the Insurance commis- 
sioner as provided in said section 63, with Uke effect as if given or served on 
the principal. Such agents, and the agents of ail domestic companies, shall 
be regarded as in the place of the company in ail respects regardlng any In- 
surance effected by them. * * * " 

' Foreign insuranee companies are by statute prohibited from transacting any 
insurance business in the slate of Maine without obtnining licensc tlierefor, 
which authorizes it to do such business "subject to the laws of the state;" 
and the agMits of foreign companies so llcensed must themselves be licensed 
by the state, as well as Insurance brokers, "to uogotiate contraels of insur- 
ance, and to effect insurance for others tlian hiinself for a compensation, and 
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by vlrtue thereof he may place risks or effect insurance witli any company of 
tliis State, or with the agents of any foreign insurance company who hâve 
been licensed to do an Insurance business in this state, but witli no other." 
Kev. St. ile. c. 49, §§ 49-51. 

This record does not show that the défendant company or any agent of or 
broker for it, was ever licensed by the state under its statute. Upon tlie 
trial of the suit hère upon this record, a verdict was directcd for the plain- 
tiff, and judgment rendered thereon, under the following stipulation: "But 
tliis judgment is rendered by tlie court with the distinct agreement of the 
parties, made in open court, that If, upon investigation by the court hereafter, 
the court sliould be of the opinion that the service of process in the suit In 
wliicli the judgment hère sued on was illegid aud of no effect, then tlùs ver- 
dict and judgment are to be set aside, and judgment for the défendant entered 
in place thereof." Before tlie trial défendant tiled an amendment to his 
déclaration, by an additional count upon the insurance policy, in the very 
language used" in statlng his cause of action in tlie ilaine court, and made 
profert hère of tlio policy there sued on. ïo this the défendant demurred, 
and its demurrer was allowed. 

Miller & Gillliam and R. D. Jordan, for plaintiff, 
L. B. Eaton, for défendant. 

HAMMONl), J., (after stating tlie facts.) Tlie policy wliicli is the 
basis of the judgnient hère sued on, as well as the proof on the 
subject, showed that it was signed by the président and secretary 
hère in Meinphis, at its home oftice, and sent to New York city, 
where the company had a brandi office and agent, to be counter- 
signed there by the agent before it toolc effect and before delivery; 
that it never had an office or agency or an agent in the state of 
Maine; that it was never licensed to do business in that state, nor 
was auy agent ever so licensed to do business for it, and that no 
broker was ever licensed in Maine, so far as the company knew, 
or with its authority or consent, to effect insurance with it, either 
directlv or throngh its agents. In the late case of Construction 
Co. V. Fitzgerald, 137 IJ. S. 98, 106, 11 Sup. Ct. Rep. 30, the gênerai 
doctrine of service upon a foreign corporation is tlius stated: 

"Where a foreign corporation is not doing business in a state, and the 
président, or any other offlcer, is not there transiicting business for the 
corporation and representing it in the state, it cannot be said that the corpora- 
tion is within the state, so that service can be made upon it. St. Clair v. Cox,. 
lOG U. S. ;îôO, 1 Sup. et. Rep. 354; Insurance Co. v. Woodworth, 111 U.. 
S. 138, 4 Sup. Ct. Rep. 364; Ex parte SchoUenberger, 90 TJ. S. 309." 

In St. Clair v. Cox, so cited, the validity of the judgment in con- 
troversy was denied for want of proper service on the défendant 
foreign corporation, the same having been made on an alleged 
"agent" of the company. By the laws of Michigan, service in 
attachment suits against a nonresident corporation could be made 
"on any offlcer, niember, clerk, or agent of such corporation within 
this state," wliich language the suprême court construes as not 
"authorizing the service of a copy of the writ, as a summons, upon 
the agent of a foreign corporation, unless the corporation be en- 
gaged in business in the state, and the agent be appointed to act 
there." The Maine statute hère provides that service may be "made 
on any authorized agent" of a foreign insurance company, and, in 
case judgment is not paid, the insurance commissioner may "suspend 
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the power of the company to do business in tliis state." It is con- 
ceded by thé plaintiff ttat there bas been no décision bytlie Maine 
suprême court construing this législation, so far as service upon 
the insurance commissioner is provided lor, viz. "in case no agent 
of such company cati be found." It Vi'ill be observed that, in tlie 
record of the judgment sued on, the writ commands the sheriff to 
attach the property of the défendant, "having no agent in this 
State that can be found," and to summon the défendant, "if he [it] 
may be found," and that the oificer's return shows that there was 
"no agent in this state on whom to make service." This Maine 
statute, tahen altogether, shows affirmatively, and not by implication 
merely, that its varions provisions were only intended to apply to 
such foreign insurance companies as "shall transact any insurance 
business in this state," and only such could be licensed. Chapter 
4!), § 49. Its agent can be licensed only when the company itself 
"lias received a license to do an insurance business in the state," 
(Id. § 50,) and a like limitation is imposed on the granting of licenses 
to insurance brokers, (Id. § 51,) and under certain circumstances 
the commissioner may suspend the right of a licensed foreign in- 
surance company "to do business in the state," (Id. § 52,) and the 
légal procédure is provided for appointing receivers "when any for- 
eign insurance company doing business in the state is dissolved," 
(Id. § 53.) "Every foreign insurance company doing business in 
the state" must make annual report of its condition, and publish 
the same. Id. §§ 54, 55. The commissioner is required to report 
to the législature the condition of ail such companies "doing business 
in this state, with the names and locations of their authorized 
agents in this state," (Id. §§ 56, 57,) and no such foreign company 
"shall be permitted to do business in the state" unless it has certaiu 
paid-up capital, (Id. § 62.) ïïence it would seem that the provision 
quoted, by which substituted service is authorized to be made upon 
the insurance commissioner, was intended by the législature to 
upply only to such foreign insurance companies as were at the time, 
or at least had been, doing business in the state, or had at the time, 
■or had had, agents therein doing business for it, who could not be 
found. Such is the literalism of the statute, said service being 
provided "in case no agent of such company can be found." This 
construction is certainly a reasonable one, and would and does 
provide against the inconvenience and hardship, otherwise, and 
in the absence of any such or kindred législation, of compelling the 
citizens of the state to foUow to its domicile of incorporation the 
insurance company with which he had done business at home, in 
order to coUect a loss under its policy to him, after the company 
had ceased to do business in the state, or had withdrawn its agents, 
either voluntarily or by act of the state under its insurance laws 
shown above. 

If, therefore, the construction given by the suprême coiirt to the 
Michigan législation in St. Clair v. Cox, supra, be correct, it follows 
irresistibly that substituted service, or service upon an "authorized 
agent" even, in Maine, can only be supported in case the défendant 
company is at the time of suit, or has previously been, "doing busi- 
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ness" in the state. The record hère does not show that fact, but 
in effect substantially négatives it, while the pleas and proof of 
the défendant afûrmatively show that it never did business, or had 
an agent or offlcer or attorney, in the state. In that décision the 
suprême court of the United States says: 

"We are of the opinion that, when service is made withrn the state upon 
an agent ol a foreign corporation, it is essential, in order to support the juris- 
diction of the court to render a Personal judgment, that it should apnear 
somewhere in the record— either in the application for the wrlt or accom- 
panying its service, or in the pleadings or findlng of the court — that the 
corporation was engaged in business tn the state." 

The recerd of this judgment shows only that the property insured 
was located in Maine, and that the plaintiff resided there, and "waa 
interested" in it. It does not show where the policy was executed, 
where it was delivered, where he gave notice to défendant of the loss, 
or where he delivered to it the proofs thereof, though presumably, 
if at ail, (which is denied by défendant,) the notice and proofs were 
sent to New York, where the policy was countersigned, and where 
the loss was "to be paid, sixty days after due notice and proofs of 
the same shall hâve been made by the assured, and received at the 
branch office of the company in New York, in accordance with the 
tenus and conditions of said policy." 

But the plaintiff hère contends that "the very act of insuring 
property situated in the state of Maine is of necessity 'doing busi- 
ness in the state;" and he necessarily concèdes that the défendant 
company did not hâve "an ohlce or an agent in the state." There 
is no proof hère that the company ever issued other fire policies 
covering property in that state, and the question simply is whether 
the insurance, by correspondence, of property in a state belonging 
to a résident therein by a foreign insurance company, is carry- 
ing on or doing business in such state. If A., a résident of Maine, 
should, whUe at Memphis, personally procure insurance on Ms prop- 
erty there, in a Memphis company, and immediately pay the pre- 
mium, could it be insisted that the transaction was a Maine one? 
Or if the owner of a ship or cargo at sea, or in a foreign port, should 
himself, at Memphis, so effect insurance thereon in such com- 
pany, would it be contended that the transaction was other than 
a contract made in Tennessee, or that the business was done else- 
where than in this state? Or, in the case flrst put, would the 
fact that the business was negotiated by correspondence make it 
any less business done hère? In the familiar case of U. S. v. Ameri- 
can Bell Tel. Co., 29 Fed. Eep. 17, 35, Judge Jackson, in treating 
of this subject, says: 

"It oannot be held suiHcient to give this court jurisdlction in personam over 
a foreign corporation, that it has property rights, however extensive, within 
the district, or that it has pecmiiary interests, however valuable, in business: 
managed and conducted by others. It must itself be carrying on business in 
Its own rlght, on its own responsibility, and for its own account, and 
through or by nieans of its own agents, officers, or représentatives, in order 
■to bring it wlthin the opération of the laws of a state other than that in 
which it Is Incorporated, making it amenable to a suit there as a condition of 
its doing bushiess in such state." 
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An Ohio statute was. involved in that suit, which the court con- 
strued as applying "only to such foreign corporations as carry on 
business in ttie state," using this language: 

"When a foreign corporation carries on Its corporate business, or some suti- 
stantial part tliereof, in tliis state, by means oî an agent or représentative 
appointée to act liere, and liaving tlie cliargo and management of sueli busi- 
ness, it implledly assents to be found and sued liere in tlie person of sucli 
agent." 

In Clews V. Iron Co,, 44 Fed, Eep. 31, the président of an Ala- 
bama corporation, who resided tliere, was in New York city for the 
purpose of negotiating its bonds, and it was lield that service npon 
hini in New Yorlc was invalid in a suit against tlie corporation, as 
by tlds transaction the défendant could not be held to be engaged 
in business in the state. "The only business which it did," says the 
court, "was the borroAving of nioney upon its bonds and niortgage, 
and the obtaining froin the stock ex change of the privilège of hav- 
ing such bonds called on the list of securities dealt in on its tloor. 
It could apparently hâve secured this privilège, and could hâve 
sold its bonds by correspondence. It kept no office liere. It did 
not continuonsly, or even for a i)eriod of some dnration, carry on 
liere the business which it was organized to carry on, and by the 
regular transaction of which it gave évidence of its continued ex- 
istence." So, in Good Hope Co. v. Eaihvay Barb Fencing Co., 22 
Fed. Rep. 635, where service was made on the président of the 
défendant foreign corporation which had no office or place of busi- 
ness within the state, and was not engaged in business there ex- 
cept occasionally, to purchase goods by an agent sent there for 
that purpose, the service was vacated, although when made the 
président was in the state to adjust a controversy with the plain- 
tiff growing ont of such a purchase; the décision being based on 
the ground that "the corporation had never been practically en- 
gaged in business hère. It had made purchases liere occasionally, 
but it could liave made them by correspondence as well as by the 
présence of its agents hère. If the ijurchases had been made by 
correspondence, it could be as logically ui-ged that the corporation 
was engaged in doing buspicss hère as it can be now." And on the 
same principle, under simil.ir facts, was the like décision in St. 
Louis Wire-Mill Co. v. Consolidated Barb-Wire Co., 32 Fed. Rep. 
802. Judge Brewer ruled, in Carpenter v. Air-Brake Co., Id. 434, 
that valid service could not be had upon the foreign défendant 
corporation by service upon its oificers and agents who were run- 
ning a train of cars in lowa for the purpose of exhibiting its air 
brake, the train not carrying freight or passengers for hire; Love 
and Shiras, JJ., concurring in the décision. 

The question hère presented was considered by this court quite 
at length in 1880 in the case of Henning v. Insurance Co., 28 Fed. 
Eep. 440, wliich was a suit on a judgnient obtained in Illinois 
against tlie défendant upon service on an agent of the company 
there, which was a Tennessee corporation, whose home office was 
in Memphis. It had no office in Illinois, and no agent there, as 
required by the law of that state. The Insurance was effected 
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through a broker in Chicago, "tlie business ail being done by mail." 
The policies were executed hère, and "sent to and delivered at 
Chicago." The "agent" served was the broker, and the property 
insured was in Minnesota, but the résidence or citiztmship of the 
plaintifï was not sliown. Following Ht. Clair v. Cox, supra, tiie de- 
fendant's objection to the introduction of the record was sustained, 
because it did not show that the défendant was doing business in 
Illinois. What facts are necessary to constitute doing business 
within a state was not considered by me in the opinion in that case, 
because the judgment on the preliminary question presented made 
such an inquiry unnecessary. In Manufacturing Co. v. Ferguson, 
113 U. S. 727, 5 Sup. Ct. Rep. 739, the x)]aintiiï, an Ohio corporation, 
sued the défendants, who were citizens of Colorado, in the latter 
state, on a contract niade there to sell and deliver to them on the 
cars in Ohio certain machinery. The statute of Colorado required 
a foreign corporation, before doing business in the state, to aie a 
certain certiflcate in the county "in which such business is carried 
on, designating the principal place where the business of such cor- 
poration is carried on in the state, and an authorized agent or 
agents in the state residing at its principal place of business upon 
whom process may be served." The défendants pleaded that the 
plaintiff had not filed such certiflcate, and had no place of business 
in the state, nor agents upon whom process could be served. Plain- 
tiff's demurrer to this plea was overniled below, and the judgment 
of the circuit court reversed in the suprême court after two argu- 
ments. The constitution of that state provides that "no foreign 
corporation shall do any business" in the state without having a 
known place of business, and agents on whom process may be 
served. Mr. Justice Woods, for the court, in the opinion says: 

"Rea-sonably construed, the constitution and statute of Colorado forbids, 
not the doing of a single act of business in the state, but the eari-ylng on of 
business by a foreign corporation without the tiling of the certltlcate and the 
appointment of an agent, as reqviired by tlio statute. * * * The making in 
Colorado of the one contract sucd on in this case, by whlch one party agreed 
to build and deliver in Ohio certain machineiy, and the other party to pay 
for It, did not constitute a carrying on of business In Colorado." 

While the facts of the case at bar are not identical in every re- 
spect with those in any of the cases just cited, the principles which 
controlk-d those j iidguients apply hère, and are controlling, in f avor 
of the défendant. 

The English cases also support this judgment, and it may be use- 
ful to refer to them as showing how the elastic phrase "carrying 
on business" or "doing business" gives trouble everywhere, and 
feeems to need législative définition, or else that it should be aban- 
doned for something more explicit. I hâve gathered some of the 
more important English cases, though by no means ail of them, and 
they show there as hère a curions vacillation of understanding of 
this phrase. Until very récent years no case of suing a foreign cor- 
poration in the common-law courts of England could be found, it is 
said ; but from very early times corporations were allowed to sue as 
plaintiffs. The judges began to protest against the want of recipro- 
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cal faimess in tMs, and, by an enlargement of the language of mod- 
em practice and procédure, acts of parliament, and ruies of court 
prescribed in pursuance of tliem, they were subjected to suit as de- 
fendants. But tbe narrowest possible limitation was evolved out of 
the perplexities of the subject, somewhat due, no doubt, to the sen- 
sitive jealousy of the Scottish. courts to the exercise of jurisdic- 
tion over Scottish companies by the English courts. They estab- 
lished the rule, finally, that the foreign corporation must be, in a 
sensé, domiciled in England, very much as if it had been chartered 
there. The courts say, in trying to deflne the limitation: Oarry- 
ing on trade or trafiScking in England, even by the instrumentalities 
of peiTnanent local agents or other appliances, does not necessarily 
establish this suable domicile for the company; it dépends large- 
ly upon the nature of the home and foreign business, — what is done 
in either or both places in carrying on the enterprise of the com- 
pany; and even the perpétuai running of a foreign railroad upon 
English soil is held not to be enough, — not to be "doing business" 
in England in the sensé of this suable quality or liability in a for- 
eign corporation. There must be a managing, controlling, or gov- 
ernmental business done by the corporation in England, — a sort of 
"branch" of the foreign company established there. The phrase 
is also instructively considèred in cases relating to the suits brought 
against domestic English companies in the several counties of Eng- 
land under acts of parliament regulating the jurisdiction or venue 
for the local courts. There it received the same construction, 
though there was some relief against this by a separate rule of 
jurisdiction in places where the cause of action arose or the injury 
was done. , I cite the cases chronologically, without attempting to 
distribute them hère. Wilson v. Kailroad Oo., 5 Exch. 822; Iron 
Co. V. Maclaren, 5 H. L. Cas. 416, 458; Ingate v. Lloyd Austria Co., 
4 0. B. (N. S.) 704; Shields v. Railroad Co., 7 Jur. (N. S.) 631; New- 
by V. Von Oppen, L. K. 7 Q. B. 293 ; Mackereth v. Railroad Co., L. 
R. 8 Exch. 149 ; Jones v. Insurance Co., 17 Q. B. Div. 421 ; Lhoneux 
V. Banking Corp., 33 Ch. Div. 446; Watkins v. Insurance Co., 23 Q.. 
B. Div. 285; Haggin v. Comptoir d'Escompte de Paris, Id. 519; 
Palmer v. Railroad Co., [1892] 1 Q. B. 823. 

The truth about the matter is that while the obvions spirit of 
the thing contemplated by our states is that, in the exercise of their 
dominion over the persons and things situated within their terri- 
tory, and their conceded power to regulate the terms upon which 
foreign corporations shall be admitted to trafflc with those persons 
and about those things, they désire to provide, with commendable 
justice, that whenever the cause of action arises or relates to the 
persons and things within their respective dominion by the destruc- 
tion of the property insured, or other injury or breach of contract, 
thèse companies shall submit to judgment there, and the citizens 
of that state shall not be forced to go to a distant jurisdiction, t» 
the corporate domicile, to bring their suit or to get their money. 
But they do not use apt words to compel this, and the courts, on the 
language we hâve hère, must rule, upon the cases we cite, that that 
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otject has not been accomplished. The remedy is to amend thé 
législation, and deflne the conditions upon which. the companies may 
act, more explicitly. 

Without attempting to décide or deflne what would be, in 
any given case, the doing of business by a foreign Insurance 
Company in a state other than that of its incorporation, it is 
sufficient for the purposes of this décision that the facts hère 
do not constitute the carrj'ing on of its business by this défendant 
in the state of Maine; and especially is this so in view of the légis- 
lation of that state upon the subject. It foUows, therefore, that the 
service upon the Insurance commissioner was not Talid to support 
the judgment sued upon. This would certainly be so in the absence 
of such législation, and is probably as certainly so under it. Let 
the judgment heretofore entered in f aror of the plaintiff be set aside, 
and a judgment entered in favor of the défendant under the stipu- 
lation entered into at the time, with costs against the plaintiff and 
the surety on his cost bond. So ordered. 



ROMAINE et al. v. XJNION INS. CO. et al. 

(Circuit Court, W. D. Tennessee. Apiil 22, 1893.) 

No. 404. 

AcTIOÎf AGAINST NONHESIDENT InSUBANCB COMPAKT— JuKISDICTION OF COUKT. 

Application for Insurance was made to an Insurance broker in Mempliis, 
Tenn,, who applied by maU and telegram to one N., another Insurance 
broker at Cincinnati, Ohio, for the same insurance. N. procured policies 
from companies having no otfiice nor agents in the state of Tennessee, 
forwarded the policies to the broker at Memphis, and shared with him 
the commissions on the premiums. N. was agent of one of thèse companies 
at Cincinnati, but he neither had authority to appoint, nor did It appear 
that he had appointed, subagents at Memphis. No other transactions by 
défendant companies in Tennessee were shown. HeU, that défendant com- 
panies were not "doing business" in Tennessee, or "found" or résident 
there, so as to render them Uable to substituted service, or to service upon 
the Memphis brokers. 

In Equity. Bill by B. F. Romaine & Co. against the Union 
Insurance Company and others. Motion to quash service of process 
and to dismiss the cause. Granted. 

Statement by HAMMOND, J.: 

This cause was brought by the fillng of plaintifCs' original bill in this court 
in March, 1886, against the Union Insurance Company, the Insurance Com- 
pany of the State of Pennsylvania, both "corporations and citlzens of the 
state of Pennsylvania," and the Merchants' & Manufacturers' Insurance Com- 
pany, "a corporation and citizen of the state of Ohio;" the bill alleging dé- 
fendants to be "résidents and citizens of the various states" set forth in the 
caption," and plaintifCs to be "résidents of the city of New York and citizens 
of the state of New York." There were other défendants to the bill, but the 
cause has been dismissed as to them. Service on thèse défendants was at- 
tempted respeotively by the marshals la Ohio and Pennsylvania, under writs 
<ilrected to the marshal of this district, but the same was set aside by the 
«ourt. Afterwards, under alias process, service was made at Memphis, Tenn., 
by the marshal hère, "personally on Herman Bensdorf, as agent of the withùi- 
named Union Insurance Company, and on .Tames B. Beasley and Colton 
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Grèene, (Greemé & Beasley,) as agents of the wlthin-nanoea msuraiioé Coin- 
paay of Pennsylvania and of the Merohants' & Manufacturera' Insurance 
Company of Ohio." 

Complainants in November, 1886, flled an aniended bill, upon which process 
Issued figainst each di^fendant under the twelfth equlty nile, find t>e 
writs werô retumed without any service on the Union Insurance Comoany, 
with service on "J. E. Beasley, agent for the Insurance Company of the State 
of Pennsylvania;" and, under the subpoeua commandlng the marslial to 
summon the Ohio company, the return shows a service only upon "Colton 
Greene, agent of the Insurance Co. of State of Pennsylvania." Again, 
alias vs^rits of subpoena Issued to require défendants to answer the amended 
blU. Those for the Ohio company and the Insurance Company of the StîUe 
of Pennsylvania were each retumed with service on "J. A. Harpham, cliief 
agent," and that for the Union Insurance Company with service slmply on 
"H. Bensdorf," he not being named as agent by the officer. None of the per- 
sons so served with process as "agent" was named as agent in the writs, 
nor in the original or amended bills. By permission of the court tlie Mer- 
cliants' & Manufacturers' Insurance Company appeared "specially and solely 
to object to the jurisdiotion and power of tins court to compel it to appear and 
answer in the aforesaid action," and filed a formai plea to the jm-isdictlon of 
the court, alleging tliat at the times of the aforesaid service défendant "was 
not an inliabitant nor found" in tliis state or district; that it was an Oliio 
corporation, witli its domicile in that state, and an oiilce at Cincinnati, where 
it "transaeted ail its business;" that it never was "an inliabitant of nor a 
résident of, nor présent in nor found" in, tins state or district; tliat it never 
"was dobig business" in Tennessee, and never had "any place of business, 
office, offlcer, agent, nor- any transaction in respect to its business, in wiio'e 
or in part," in this state; "neitlier did it huve any transaction witli ner- 
sons or concerning any property situated in this state, througli any ag(>ucy 
whatever, acting for it within this state, but its l)usiness was donc iu the 
place of its domicile" in Olilo. The plea further avers that tlie policy sued 
on "was issued by the company at its home office in Cincumati, Ohio, upon 
an appUcatlon made" at its home office by an insuranee broker, and that the 
policy was delivered to the broker tliere, and the payment of the niei-yiniiii 
made by him; and "that the whole transaction was îiad in the state of Ohio," 
the poUcy having been isstied "solely upon the application" of the Cincinnati 
broker. This plea Is swom to by the président ot the company. 

The two Pennsylvania companies, by their counsel, also appeared "for the 
sole purpose of movmg the court to quash the retums as to said comi)aniès, 
on the ground that it appears on the face of the bill and proceedings tliat 
said companies had no résidence in tlie jurisdiction of this court, and no agent 
within said jurisdiction;" and a stipulation betweeu plaintiffs and thèse two 
companies has been tiled, "that this case may be heard on the motiou to dis- 
miss, and to quash tlie service of tlie process as to tlie above-named défend- 
ants, as if a formai plea had been flled properly and in due form, putting in 
issue aU matters of objection to the service of process or subpoena, and to the- 
jurisdiction of the cause, so far as it affects the said two défendants;" and 
ail the défendants hâve also joined in a formai motion to dismiss the cause 
for want of proper service upon them. 

T. W. & E. G. Brown, f,or complainants. 
Heiskell & Heiskell, for Pennsylvania défendants. 
Taylor & Carroll, for Ohio défendant. 

HAMMOND, J., (after stating the facts.) This action was 
brouglit to recover loss on inland marine insuranee policies issued 
iti February, 1883, and covering 180,000 staves on barges in the 
Hatchie river, in this state; thé same to be floated down the 
Hatchie and Mississippi ri vers to Memphis, and thence towed by 
steamer to New Orléans, La. Each of the three policies was for 
$6,000. The Merchants' & Manufacturers' Insurance Company's 
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policy shows that it was issued at Cincinnati, Ohio, "at their of- 
fice in the city of Cincinnati, state of Oliio," wliere it was signed 
by the président and secretary of the company, a corporation of 
that state. The certificate of insurance of each of the two 
Pennsylvania défendant companies provides that it "is not valid 
nnless signed by tlie authorized agent for this company at Cincin- 
nati, Ohio," and is signed, "George W. Neare, Agent," and bears on 
its face the statement, "Dimicli & Crosby, General Agents, Buffalo, 
N. Y." Many aflfidavits hâve been filed by the parties on the issue 
presented by the pleas in abatement hère, and several dc^positions 
hâve been taken, under stipulation, bearing upon the subject, and 
froni ail this proof, and from the record, the court flnds the foUow- 
ing facts: 

1. That on January 2, 1882, the two Pennsylvania companies 
entered into a written contract or agreement with Dimick & Crosby, 
of Butfalo, New York, Avhereby they Avere appointed gênerai agents 
of said companies "for the transaction of a gênerai inland insurance 
business on the New York state canals, the great western and inland 
lakes, and the Illinois canals, and the western and southern ri vers;" 
such agency to be located either at Bufîalo, New York city, or 
Chicago. Thèse gênerai agents were thereby authorized to appoint 
"local agents" of the companies "in the above-mentioned territory," 
who were to be commissioned by the companies. TJnder this 
authority thèse gênerai agents a])pointed George W. Neare agent 
for said companies at CiiîCinnati, Ohio, but no power was conferred 
upon hini to appoint agents or subagents. Neither Greene, 
Beasley, Greene & Beasley, Harpham, nor lîensdorf, nor any one 
else, was ever appointed agent of said companies at Memphis nor 
in Tennessee by the companies themselves, nor by their gênerai 
agents at Buffalo, nor by Neare at Cincinnati. 

2. The Ohio défendant Avas a corporation of that state, and ncA'er 
appointed an agent in Tennessee, nor had an agency in the state, 
nor transacted any business with any persons Avhatever at Memphis, 
and its business is carried on exclusiA^ely at its home oihce in Cin- 
cinnati. The policy in question hère was issued at the company's 
home office to George W. Neare, a marine insurance broker in Cin- 
cinnati, who A^erbally made the application in person to the président 
of the company, to whom the policy was delivered in its office upon 
payment of the premium by Mr. Neare, who was the only person 
known in the transaction to the offlcers of the company. The 
company paid no brokerage or commission except to Neare, but lie 
paid a part of it to Horpham at Memphis, from Avhoin he receiA'ed 
the direction to insure, and to whom he sent the policy, and by 
whom the draft for payment of the premium was transmitted. 
This draft was drawn by one Léonard, the Memphis agent of the 
New York complainants, upon tliem, but to Avhose order it was 
payable does not appear. 

S. Neare issued the certiflcates covered by the policies of the 

Pennsylvania companies and signed theni at Cincinnati. It was 

done upon the application of J. A. Harpham, of Memphis, for 

insurance on the staves, the application having been sent by 

v-65F.no.6 — 48 
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him to Neare by mail, and the certificates of Insurance returned by 
mail to Harpham by N^eare, who was the agent of the companies 
at Cincinnati. Harpham. tran3mitted by maU the draft of Léonard 
on Eomaine & Co. for the premiums on thèse policies, also. Ail 
the business done by the Ohio company or Neare, in and about 
ail this Insurance, was transacted at Cincinnati, or by correspond- 
ence between Neare in that city and Harpham at Memphis, Tenu. 

4. J. W. Léonard, or his bookkeeper, Mr. Titus, flrst applied to 
Greene & Beasley, Insurance agents at Memphis, for marine Insurance 
upon thèse staves, and was told that the companies they repre- 
sented did not carry that kind of Insurance. They occupied an 
office jointly with two Memphis local Insurance companies, of which 
Harpham had been an adjuster for many years, and he occupied the 
same ofBce. There is much dispute as to the exact conversations 
which took place in this oifice betAveen Léonard or Titus and Harp- 
ham; but, as a resuit of it ail, Hr. Harpham, who had no business 
connection whatever with Greene & Beasley, applied to Neare by mail 
and telegram for this insurance, procured the rates from him, and 
received from him by mail the policy and certificates, delivered 
them to Léonard or Titus, and transmitted to Neare the drafts in 
payment of the premiums, and was paid by Neare 5 per cent, of 
the same as his compensation for services in the premises. After 
the loss, Mr. Léonard handed the protests to Harpham, who sent 
the same by mail to the broker at Cincinnati. The évidence does 
not show any other instance of insurance of property in this state 
by any of the said défendants. 

Under thèse facts, and upon this record, the case falls strictly 
within the principles enunciated in the opinion of this court in the 
case of Hazeltine v. Insurance Co., 55 Ped. Eep. 743, (just fliled,) 
and it is unnecessary to consider the questions of defective service, 
nor whether the marshal's returns may be now amended so as to 
cure such defects as might be found to exist, nor whether the sub- 
stituted service prescribed by the statutes of this state has been 
effected. The provisions of the act of the législature of Tennessee, 
passed March 29, 1887, (Acts 1887, c. 226, p. 386,) do not seem to 
hâve been complied with hère, and hence we are not called upon to 
décide whether the facts found above would constitute "doing busi- 
ness" within this state by thèse défendants under the définition 
«f that act, which includes "any transaction with persons or any 
transaction concerning any property situated in this state through 
any agency whatever acting for it within the state." A decree will 
therefore be entered sustaining the pleas in abatement, and grant- 
ing the motions to quash the service attempted to be made on thèse 
défendants, with costs against plaintiffs and the sureties on their 
prosecution bond; and it is accordingly so ordered. 
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PLUMMBE Y. GEANITE MOUiVTzVIN MIN. 0(5. 
(Circuit Court, D. Montara. April 3, 1893.) 

1. New Triai, — When Grantbd — Contradictoky Evidence. 

Plaintiff brouglit an action agalnst défendant oompany, allepng tliat lie, 
as defendant's manager, had pald to it thé sum of $30,000, to be refunded 
if his aocoiuits should be foimd correct, and seeklng to recover sucli 
money. Défendant clalmed tliat the money was paid absolutely as resti- 
tution for plalntiff's wrongful act in letting a conti-act for ttie dellveiy of 
"wood to défendant by which plaintifl: was benefited, suoh restitution be- 
ing at the rate of ono dollar per cord. Tbe évidence on this point was con- 
fiioting, but it appeared tliat tliere was extendcd public notice of tlie pro- 
posais for the oontract with Invitations to bld; tliat défendant was no- 
tllied of the terms of the oontract before it was consummated; and that, 
at the tlme the payment was made, only a small portion of the wood had 
beeu delivered. Hdd that, plaintiff havlng recovered judgment for the 
fuU amount, defendant's motion for a new trial should be denled. 

2. Same— Irrelevant Testimony. 

The court properly excluded évidence olïered to show the large amount 
reallzed from the contract by one who took an assignment thereof from 
the original contracter after it had been partly executed, also évidence 
showing at what prlce a subséquent contract for dellvery of wood to de- 
fendant was taken by such assignée, sinoe it did not appear but that the 
contract was comploted by the assignée iinder excoptlonally favorable cir- 
cumstances, nor that plaintiff could liave let the contract to a person as 
eftlclent as the assignée. 

At Law. Action by John W. Plummer against tlie Granité 
Mountain Mining Company. Judgment for plaintiff. ïïeard on 
motion for new trial. Denied. 

Toole & Wallace, for plaintiff. 

Forbis & Forbis and McConnell, Clayberg & Gunn, for défend- 
ant. 

KNOWLES, District Judge. The issue presented in this cause 
was tried at the last term of this court by a jury which rendered 
a verdict in favor of plaintiff and against défendant for the sum of 
|30,000. Défendant now cornes into court, and pétitions the court 
for a new trial of the cause. The principal ground assigned in sup- 
port of the pétition, and the one chiefly presented in the brief of de- 
fendant, is that the verdict was against the weight of évidence. It 
is admitted that there was a material conflict in the évidence upon 
the most material jjoint in the case, and tiiis cannot be disputed. 
The dispute pertained to the contract under which the money was 
paid to défendant. The plaintiff claimed and testifled that the 
money was paid to the défendant conditionally; that the condition 
under which tlie money was paid was, in substance, that his ac- 
counts with and management of the affairs of the Granité Mining 
Company should be investigated, and, if they were found correct, the 
money should be refunded to him. Mr. L. M. Rumsey, who acted 
for défendant in this matter, claimed that the money was paid to 
défendant absolutely; the plaintiff admitting that he had wronged 
the Company in letting a certain wood contract to one Hall for the 
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delivery of 30,000 cords of wood to tlie défendant, and wished to 
make restitution to the amount of one dollar per cord. Wliich. was 
the coiTect version of tliis contract was fully and fairly left to the 
jury for its décision. It is claimed that tlie évidence of Eiiiusey is 
strongly corroborated by otlier évidence. Tliis may be admitted. 
It is aiso urged on the part of plaintiff tliat liis évidence was 
strongly corroborated also by otlier évidence. I think tliis uiay be 
admitted. Both of thèse witnesses are well known, and are m(>n 
of character and réputation. Mr. Ruinsey lias been a prominent 
business man in the city where lie lias lived, and was the owiier of 
a large amount of the capital stoclc of défendant, and one of its 
most efficient and tmsted oiificers. Mr. Plummer was for years the 
trusted superintendent and agent of défendant in its mining ojiera- 
tions in Montana, and before had fiUed siiuilar positions of trust, 
and since that time has been so employed. The question as to 
whether there had been any oiïicial or intentional wrong on the part 
of plaintiff in letting the said wood contract to Hall was fully in- 
quired into as one of the circumstances bearing upon the point at 
issue. It is not claimed that there was not an extended public no- 
tice of the proposai to let this contract, bids invited, or that Hall did 
not make the lowest offer to deliver this wood. It appears that the 
offlcers of défendant at their office at St. Louis, Mo., were fully no- 
tifled of the h^tting and proposed ternis of this contract before it 
was finally consunimated. ïlie évidence was such that the jury 
would not hâve been justiâed in flnding anything wrong in letting 
that contract. It is diiiîcult to see wliy, under such circumstances, 
the plaintiff, Plummer, would liave agreed to pay as a restitution to 
défendant one dollar per cord absolutely on the arnoxint of wood 
to be delivered under this contract, and especially is this the case 
when we learn that only about 5,000 cords of wood had been deliv- 
ered up to that time thereunder. 

I believe thèse facts materially influenced the jury in reaching its 
verdict. They hâve exercised a considérable influence upon the 
mind of the court in considering this matter. It is claimed by coun- 
sel for défendant in their brief that plaintiff wished probably to 
cover up some other dereliction of duty to the défendant, and wished 
to stop further investigation. The only thing which the witness 
Rumsey déclares in liis évidence that Plummer acknowledged he 
had wronged the company in was this wood contract. That was 
the talk, according to his évidence, between them. There is notli- 
ing in the évidence which would lead to any opinion that there was 
any other transaction plaintiff wished to cover up. As a gênerai 
rule, wlien the évidence is conflicting, a court will not grant a new 
trial. 16 Amer. & Ejig. Enc. Law, p. 557, note 5. It should be borne 
in mind that a fédéral court grants a new trial only in accoi'dance 
with the rules of the common law in such matters. Statutory régu- 
lations do not control in the matter. Where the évidence is con- 
flicting, and the witnesses are ail proven to be men of good char- 
acter, a new trial will not be granted. Nonce v. Railroad Co., 3.3 
Fed. Eep. 429-437. The jury are the judges of the weiglit to be 
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given to the évidence presented to them, and when they hâve done 
this, as it appears, fairly, witliout passion or préjudice, its verdict 
shoiild not be disturbed, althongh tlie court miglit tliink a différent 
resuit might be reaclied by another jury. Piin v. Wait, 32 Fed. Kep. 
741. When there is a mateiial conflict in the évidence upon the 
main issue in the case, the coui*t, will not grant a new trial, although 
it would hâve taken a différent view from that of the jury. 

It is urged that the court improperly excluded the évidence of 
Durand and Thomas, to the efîect that Durand took an assignment 
of the contract above referred to to Hall, when only about 6.000 
cords of wood had been delivered thereunder, and cleared some 
.f40,000 on the same. It appeared from the évidence that the 
weather was uncertain in the neighborhood of Granité, wliere this 
wood was to be delivered,^soine winters were more stormy than 
others; that this was a material considération in delivering wood. 
It was not offered to show whether at the time when Durand deliv- 
ered this wood the weather was favorable or not It was not pro- 
posed to show that Durand used the same appliances as Hall, or was 
a man of the same expérience as Hall, or employed the same kind of 
men. Thèse the court thought were material matters. It did not 
appear that plaintiff had a choice of letting the contract to such a 
man as Durand. It is true that one man is much more efficient in 
filling the same contract than another. There is nothing in the 
évidence to warrant the court in saying that plaintiff had the knowl- 
edge and expérience to warrant him in coming to the conclusion 
that the contract for the hauling of that wood could be let for any 
less than the contract priée. The évidence would warrant the 
conclusion that Hall made no money ont of the contract, IJnder 
thèse circumstances I must maintain that it was proper to ex- 
clude the évidence of thèse two Avitnesses upon this point. And 
for the same reasons I think the évidence of what a subséquent con- 
tract for delivery of wood to défendant was entered into for by 
Durand was properly excluded. AU of this évidence is based upon 
some kind of a supposition, not supported by the évidence, that 
plaintiff kiiew that the contract with Hall was excessive as to price, 
and that he had the choice of letting a contract to such an efflicient 
man as Durand proved to be. It entirely ignores the évidence in 
the case that this contract was let to Hall after bids had been ad- 
vertised for and solicited, and that défendant was fuUy apprised of 
the whole proceeding, and made no objection until some time after- 
wards. For the reasons assigned, the pétition is denied. 
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ST. LOUIS S. W. EY. CO. et al. v. STARK. 

(Circuit Court o( Appeals, Bighth Circuit. May 1, 1893.) 

No. 170. 

1. ApPHAL— RBVIEW— ReCOKD— FORECLOSUKE. 

In a railroad foreclosure svùt a decroe was entered January 31st, de- 
claring that certain classes ol claims tlierein specifled were entitled to a 
lien prier to tliat of ttie boudliolders, and directlng tlie receiver to first 
pay tlie same out of tlie proceeds of tbe sale. A sale having been made, 
a judgment créditer intervened, aslcing that lils judgment might be pald 
out of the proceeds of tlie sale before auy payments on thé bonds, and 
the court decreed that his judgment came wlthin the classes ol claims 
enumerated in the decree of January 31st, and directed payment ac- 
cordingly. From thls decree an appeal was taken, but the decree of 
January 31st was not incorporated in the record. Held, that in view of 
thls omission the appellate court could not revlew tlie flnding that the 
claim in question was entitled to priority as belonging to the classes 
enumerated in the decree of January 31st. 

2. MORTGAGES— FoRECLOSUnS — EsTOPPEL DP PuRCHASER. 

Whore a railroad foreclosure decree provides that certain specifled 
classes of claims constitute a lien prier to that of the mortgage bonds, 
and directs that the sale shall be made subject to sudi lien, one who 
purchases at the foreclosure sale is estopped from objecting to the 
payment of a claim whicli belongs to one of the classes specifled. 

Appeal from the Circuit Court of the United States for the East- 
em District of Arkansas. Afflrmed. 
Statement by THAYEB, District Judge: 

The facts ont of which thls appeal arises, so far as it is deemed necessary 
to State them, are as foUovvs: In certain suits brought to foreclose mortgages 
on the property of the St. Louis, Ai-Uansas & Texas Railway Company in 
Missouri and Arkansas, receivers of said property were duly appointed, in 
May, 1889, by the United States circuit court for the eastern district of Mis- 
souri and the ea.stern district of Arkansas. The order appointing such re- 
ceivei"S required tliem to pay out of the income of the property in their 
liands certain operating expenses of the mortgagor company, which had 
been contracted before the bllls of foreclosure were flled, and which were 
adjndged to be superior in equlty to the claims of the mortgage bondholders. 
In the progress of tho litigation to foreclose the mortgages, and on the 31st 
day of January, 1890, another order or decree appears to hâve been entered 
by the United States circuit court for the eastern district of Arkansas, which 
declared that certain other claims against tlie mortgagor company were 
entitled to priority over the mortgage indebtedness, and by the same order 
the receivers were directed to pay said claims out of the income or proceeds 
of the sale of the mortgaged property In préférence to the claims of the mort- 
gage creditors. A decree of foreclosure and sale was thereafter entered 
on the lôth of July, 1890, and at the sale made thereunder tlie property was 
bid in by Louis Fitzgerald, who acted as purchasing trustée for a reorgan- 
Ization commlttee composed of mortgage bondholders. The property was 
conveyed to Fitzgerald on February 5, 1891, and was thereafter conveyed by 
hlm to the appellant the St. Louis Southwestem Railway Company in ex- 
écution of a plan of reorganization. On the 16th day of January, 1891, tho 
appellee, L. L. Stark, flled an intervening pétition in the foreclosure suit 
then pending in the United States circuit court for the eastern district of 
Arkansas, wherein the intervener prayed that the amount of a certain judg- 
ment which he had recovered in the circuit court of Miller county, Ark., 
against the St. Louis, Arkansas & Texas Railway Company in Missouri and 
Arkansas, might be allowed and pald out of the proceeds of the sale of the- 
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mortgaged property wbicli liad tlien been made. Tlie circuit court allowed 
the clalm, and the appellants, who liad resisted the Intervention, hâve ap- 
pealed from sucli order. 

J. M. Taylor, J. Gr. Taylor, and Samuel H. West, for appellants. 
Oscar D. Scott, for appellee. 

Before CALDWELL and SAlSIBOiœ, Circuit Judges, and 
THAYER, District Judge. 

THAYEE, District Judge, after stating tlie case as above, de- 
iivered the opinion of tlie court. 

It is assigned for error tliat tlie circuit court erred in allowing 
the intervener's demand, and in decreeing the same to be a superior 
lien upon the property which was conveyed by Fitzgerald, the 
purchasing trustée, to the St. Louis Southwestern Eailway Com- 
pany, and that it also erred in holding that the demand in question 
was one of those daims wliicli the United States circuit court for 
the eastern district of Arkansas had decreed to be preferential, 
and had directed to be paid by an order made in the foreclosure 
iproceedings on the 31st day of January, 1890. This assignment 
'raises the only questions that we hâve to consider on the présent 
appeal. By référence to the decree on the intervening pétition, 
from which the appeal is taken, we flnd that it was adjudged that 
ithe intervener's demand was "one of the debts of said défendant 
Company, (i. e. the St. Louis, Arkansas & Texas Eailway Company 
in Missouri and Ai'kansas,) which the said receivers are, by the 
terms of the order of this court, entered on the 31st day of January, 
1890, authorized and directed to pay, and that said receivers should 
pay said judgment, interest, and costs to the said intervener, or his 
solicitor of record, ont of the flrst moneys coming into their hands, 
applicable to that purpose," etc. We are precluded, we think, 
from reviewing this flnding by the fact that the order of January 
31, 1890, is not found in the présent record. We are not advised 
by anything which the record contains of the terms of that order, 
or of the class of debts which were thereby directed to be paid. Of 
the provisions of that order we know no more than is disclosed by 
the decree of the circuit court on the intervening pétition, and by 
the seventh paragraph of the decree of foreclosure hereinafter 
referred to. The flnding of the circuit court that the intervener's 
demand is one of the debts which it had previously ordered to be 
paid must therefore be accepted as conclusive. It is further to be 
noted that the decree of foreclosure and sale, under which the ap- 
pellants dérive title to the mortgaged property, forms a part of 
the record which has been lodged in this court, and by référence 
to the seventh paragraph of that decree we flnd the following pro- 
vision relative to the terms of sale: 

"And the purchaser or piireliasers of said property at said sale shall, as a 
part of the considération of the purchase, in addition to tlie ijayments which 
may be ordered by the court of the sum bid, take said property upon the 
express condition that he or they will pay off, satisfy, and disoharge the 
debts due from said St. liouls, Arkansas & Texas Railway Company in Mis- 
souri and Arkansas for ticket and freight balances, and for labor, materlals, 
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machlnery, etc., * * * and ail such claims as were by order herein made 
on the 31st day of January, 1890, declai-ed to constitute liens on sald railroad, 
and ail property appurtenant thereto, superior and paramount to tlie lien 
of the mortgages lierein, and said road sliall not be released or diselmrged 
from said liens until said debts and liabilities are paid." 

It thus appears that prior to the présent intervention the class 
of debts to which the intervener's claim belongs had been adjudged 
to be superioi' in equity to the claims of the mortgage bondholders, 
and that the property covered by the mortgages was sold upon the 
express condition that the piirchaser or purchasers at said sale, 
as part considération therefor, wonld satisfy and discharge ail of 
that class of claims. In view of thèse facts the présent appeal 
is evidently without merit. We cannot review the order of Jan- 
uary 31, 1890, for the reason that it is not in the record, and for 
the further reason that the présent proceeding is not an appeal from 
that order. For aught that we know, that order was made by con- 
sent of parties, and was at no time subject to an appeal on the 
part of any one who participated in the foreclosure proceedings. 
But in any event the appellants are not in a position to urge at this 
late date, with respect to the order of Januaiy 31, 1890, that the 
circuit court erred in holding that the debts therein mentioned were 
of a preferential character. With fuU knowledge of the temis of 
that order, and the class of claims to Avhich it related, they became 
purchasers at the mortgage sale under a decree which required them 
to accept the property subject to the burden of those claims. It 
is clear, we think, that they must stand by the bargain they hâve 
made, and sliould not be heard to complain. 

As the circuit court found that the claim now in dispute was in 
faet comprehended by the order of January 31, 1890, and as we 
cannot review that flnding, it foUows that the decree appealed from 
must be aifirmed. 



PACIFC CABLE RY. CO. v. BUTTE CITY ST. RY. CO. 

(.Circuit Court, D. Montiiua. April 10, 1803.) 

No. 20. 

1. Patents pou Inveîitions— -Inpetnqembnt— CABiiE Cars. 

I>etters patent No. 182,663 were issiied to Andrew S. Hallidle for an In- 
vention kiiowu as "Iniprovements in Bailways." The claim wa.s: "In combi- 
na tion with the cars of a street or otlier railwaj', which are intended to be 
propelled by meàns of an endless cable moving in an underground slotted 
tunnel, the truck or dummy, E, liaving the permanenOy attached gripping 
device, H." The spécification described a dummy in which the grip was 
locatod tinder the f orward axle, — tliere being two,— .ind which was not 
provided with soats for carrying passengers. Hdd, tliat this is infringed 
by a car used for the same purpose, and similarlj- constructed, save that 
the grip is located midway between the two axles, and the car is arranged 
to earrj'- passengers. 

2. Same. 

The infrlnge.ment is not avolded by so attaching the gripping device that 
it may be detachert wben required; for the terms "permanently attached,'" 
in the claim iitiport, mercly, that the gripping device is an essential part of 
the car, and not that it Is incapable of renioval. 
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3. Same — Anticipation. 

This piitent is not antlcipated by the piior patents to G. T. Beaureganl 
aiHl to A. Klj Beach, or by the tonner patent for a siinilar devioe issxied 
.TiHie 1, 187.5, to Hallidie ]iim.sell', as the évidence shows that the présent 
device was perfected belore siich former patents wci'e Issued. 

4. Same— Prtok Use. 

Whers the défense to an infrinsement suit is prior use, the burden is on 
défendant; and it is not sustained where the e^'idellce sliows tliat the al- 
leged prior use was only for expi;rimental purposes, and liad with a view 
to perfecting the device. 

In Equity. Bill by the Pacific Cable Eailway Company against 
the Butte City Street-Eailway Company for infringement of a pat- 
ent. Decree for complainant. 

Wm. F. Booth and Dixon & Drennen, for complainant. 

Geo. H. Kniglit, F. T. McBride, and Geo. Haldorn, for défendant. 

KXOWLES, District Judge. The above-named complainant 
flled in this court its bill of complaint against the above-named de- 
fendant, and setting forth therein that défendant had infringed 
certain letters patent, No. 182,063, and which granted certain rights 
to one Andrew S. Hallidie for an invention known as "Improvements 
in Eailways." The said Hallidie, it appears from the bill, obtained 
the said patent for said invention, and assigned the saine to com- 
plainant. The claim of said Hallidie, in his patent is thus de- 
scribed : 

"In combinatlon with the cars of a Street or other railway, which are in- 
tended to be propelled by means of an endless cable movinK in an under- 
ground slotted tunnel, tlie trucli or dummy, E, having the peruianently at- 
taclied gripiping device, H, substantially as and for the purpose described." 

Respondent, in its answer to complainant's bill, makes the fol- 
lowing défenses: First, noninf ringement ; second, anticipation and 
nonpatentability ; and, third, two years' public use. 

The lirst question presented, then, is, does the respondent in- 
fringe upon complainant's patented device? That is, does it sub- 
stantially use the dummy car spedfled in complainant's bill in com- 
binatlon with the cars of its street railway? Respondent owns and 
is operating a street railway at Butte City, Mont., upon which the 
cars thereon are propelled by means of an endless cable moving in 
an underground slotted tunnel. The évidence shows that défendant 
is using a car which may be called a "dummy car," to which is at- 
tached a gripping d(;vice which seizes the said cable, moving iii an 
underground slotted tunnel, and to this is attached a passen'xer 
car. The différence between the dummy car of complainant and 
that of respondent is thus described by Jesse M. Smith, a witness 
for respondent: 

"Comparing tlie car used by tlie défendant witli the dummy of the patent, 
it appears that the dummy Is a car liaving two axles and four Avlieels, and 
in this particnlar it is lilœ the giip car used by défendant. Tlie grip of tlie 
car of the patent Is located directly under one of the axles of the cai-, while 
In the car of the défendant the grip is located midway between the axles of 
the car; and, tlierefore, does not hâve the advaiitage claimed for tlie dummy 
car of the patent, with its grip located as specified. The duniniy car of the 
patent is not provided with seats, and is not designed to carry passengers. 
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The grip car of défendant is provided with seats, and is deslgned to, and does, 
carry passengers, and Is used wlth or without a trail car oonnected to It. The 
gripptng device of the patent is stated to b* penmineutly attached to the dum- 
my car, whlle the gripping device used by défendant is not permanently at- 
tached to the car, and is designed to be readily detaclied from tlic car, and is 
so detached, as often as may be requlred." 

Except, perliaps, as to the last speciâcatioii of différence, tliis' 
statement may be considered as statiiig correctly wherein the gviiy 
car of complainant and that of respondent difïer. The first différ- 
ence consists in the moving of the gripping device back from the 
fi'ont axle of the car to a point about inidway between the two 
axles of the same. Is this a substantial variation? It is appar- 
ent, then, it opérâtes the same as though it were jjlaced under the 
first axle, uniess it be upon very uneven ground. It can readily 
be seen that, in passing over a very short and abrupt rise or hil- 
lock in the car track, the gripping jaws attached to the grip arm 
or lever would always remain about the same distance from the 
bottom of the tube or tunnel through which the cable travels, if the 
gripping device was placed under the front axle of the car. Wlien 
such an abrupt rise does not occur in the car track, the jaws of the 
gripping device of complainant and respondent would act in the 
same manner, and maintain about the same position in respect to 
the bottom of said tunnel. I cannot see that there would be any 
perceptible différence between their action or position. Eecurring 
to the claim in comj^lainant's patent as to wliat constituted the 
invention of Hallidie, and we flnd that it is not limited to a gripping 
device attached to the gripping car, under the iîrst axle. Hallidie 
was required by the statute, (see Eev. St. IL S. § 4888,) in his appli- 
cation for a patent, as his invention inust be classed as a machine, 
"to explain the principle thereof, and the best mode in which he had 
contemplated applying that principle, so as to distinguish it from 
other inventions." It will be seen that he was not required to state 
every mode in which the principle of Ms machine might operate, 
but only the best mode he had contemplated applying it. This 
would imply that an applicant for a patent is not conflned to this 
best mode of applying the principle of his machine, and that he can 
claim other modes of applying the same. The part of the patent 
in which the mode of applying the gripping device under the flrst 
axle of the car appears is in the descriptive part thereof. As before 
stated, it is not in the claim. It is not évident that what is claimed 
as the invention of Hallidie is not alone the gripping device under 
the first axle, but the whole car, in combination with cable in an 
underground, slotted tunnel, gripping device, and passenger car. I 
tind that in the case of Tilghman v. Froctor, 102 U. S. 707, the su- 
prême court said of a patent for a process: 

"Tliere i.s, llien, a description of tlie process, and of one praotical mode m 
wliicli it may be apnh«l. Perhaps tlie process is susceptible of being applied 
in mauy modes, and by the use of many fowns of apparatus. Tlie inventer 
is not lïound to describe tliem ail in order to secure to hhnself the exclusive 
rlght to the process, if he is rcally its inventer or discoverer; but he must 
describe some partlculnr mode, or some apparatus by wliicli the process eau 
be applied with at least some bénéficiai resuit, in order to show that it la 
capal)le of being exhibited and performed in actual expérience." 
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Taking tWs as a guide, and we corne to the conclusion that when 
a person entitled to a patent, in his application therefor, describes 
one mode — the best — in which the principle of his machiue acts, 
he should not be bound exclusively to that mode. If a variation 
from the best mode described in the application for a patent would 
prevent infringement, we are forced to the inquiry, how much of a 
variation would work this resuit? Take, for instance, the machine 
under considération. Would the removal of the gripping device 
one foot back from the front axle of the car work this resuit? If 
one foot would not, how many feet would? A change of form does 
not avoid an infringement of a patent, unless the patentée spécifies 
a particular form as a means by which the eflfect of the invention is 
produced. Walk. Pat. § 363; Morey v. Lockwood, 8 Wall. 230; 
American Diamond Eock-Boring Co. v. Sullivan Mach. Co., 14 
Blatchf. 119; Ives v. Hamilton, 92 U. S. 431. The change of the 
gripping device from the front axle to a place between the axles 
appears to me to be a change in form, only, from that indicated 
as the best form in which the car of complainant could be con- 
structed. This change does not affect materially the principle em- 
bodied therein. 

Eespondent urges that there is also a material variation in the 
car described in complainant's patent and that of ils car, in this: 
that its car is so constructed as to carry passengers, and that of 
complainant, as described in the patent, is not so constructed. The 
feature of respondent's car which fumishes seats for passengers 
is only an improvement, at best, on complainant's car. AU the 
features of complainant's car are retained, and the passengers' 
seats are additional. When a machine embodies a patented device 
or combination with an addition thereto, it infringes the patented 
device. Carter v. Baker, 1 Sawy. 512--526 ; Pitts v. Wemple, 1 Biss. 
87. It should be obser^'ed that the évidence in the case shows 
that, as flnally perfected, complainant's car was so constructed as 
to hâve seats for carrying passengers, but the applicant, Hallidie, 
did not claim this as any feature of the car he patented. This con- 
tention of respondent cannot, upon the facts, and the law applicable 
thereto, be maintained. 

The next point presented for considération by respondent is its 
contention that the description and claim in complainant's patent 
States that the gripping device was permanently attached to the 
dummy car, while that of its car is not so attached, and that, as a 
conséquence, there is hère a material variation between them. Oon- 
sidering the construction of complainant's car with the language 
used in the patent, and I think that ail that was intended by the 
claim of the patent, that the gripping device was permanently at- 
tached to the car, was that it was a part of the car, — one of its es- 
sential parts, — and was not to be taken off to be used on any other 
car, such as the passenger car. The idea sought to be expressed by 
the language was that it was not temporarUy attached to the car. but 
constituted a permanent part thereof, — one of its essential char- 
acteristics. If it was attached to the same by bolts and screws, 
it would be permanently attached to the car, but could be removed. 
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This claitii in the patent majibe construed in the light of tlie faot 
as to the nianner in wliicli the inventer, Hallidie, did attach that 
gripping device to his car. The évidence shows that it was attached 
thereto in such a nianner that it could be reinoved when neces- 
sary. The rule is that the language in a patent should be liberally 
construed, with the view of maintaining the validity of a patent. 
In the case of Eubber Co. v. Goodyear, 9 Wall. 788, the suprême 
court said: 

"A patent shotild be construed in a libéral spirit, to sustain the just daims 
of tlie inventer. Tliis principle is net to be carried so far as to exclude wliat 
is in it, or to interpolate anything wliicti it does not contain. But liberality, 
ratlier than strictness, sliould prevail, wliere tlie fate of tlie patent is in- 
volved, and the question to be decided is whetlier the inventor sliall hold or 
lose the fruits of liis genlus." 

With this as a guide, I do not see how the contention of re- 
spondent can be maintained on this point. It v^'ould be a most 
narrow construction of the terms, "pernianently attached," as tliey 
appear in the claims of the patent, to say that tliey imported that 
the gripping device should be so attached to the car that it could 
not be removed vi'hen necessary. I therefore find that the dummy 
car of respondent is substantially the sanie as that of complainant, 
and does infringe upon the letters patent owned by complainant 
therefor. 

L now corne to the point that the car of complainant was antici- 
pated by previous inventions, and hence not patentable. It is 
urged by respondent that a patent granted to (i. T. lîeauregard, 
of Xew Orléans, La., for "impvovement in. machinery for propclling 
cars," and that granted to A. Elj^ Beach for "improvement m street 
railrcads," anticipated the invention ovi'nèd by complainant. The 
lieauregard patent is used for propelling a car by means of a clamp 
or grip attached thereto on the side, or above the car, clutched to an 
endless rope or wire. This rope or wire is to be suspended from 
tranLiug along the road. The clamp is to be connected by brade ts 
upon the top of the car, and to be worked by a screw which is 
moved by an operating pulley, over which a cord extends to the 
manager of the car. The Beach patent, I flnd, is somewliat diffî- 
Cilt to describe, without an extended référence to its parts. In 
it there is no such gripping device as is used in complainant's patent, 
and no such cable combined therewith. In neither oc thèse patents 
is there a dummy car. This is an important feature of complain- 
ant's patent. The patent of complainant is itself prima facie évi- 
dence of novelty, and that the patentée thcreof was tlie tirst inventor 
ihereof. This can be overcome only by évidence which shows want 
cf novelty, and that Hallidie was not the ârst inventor of Ihe car 
clalmed in his patent, beyond a reasonabîe doubt. The burden of 
esiabljshing want of novelty, and that Hallidie was not the iirst 
inventor of his car, as claimed, rests upon respondent. If, after 
weighing ail of the évidence, the court has a reasonable doubt upon 
thfse ]:>oints, he should flnd for claimanr. Walk. J^ar. § 70. notes 
2, 3; Cofîan v. Ogden, 18 Wall. 120; Cantrell v. Wallick, 117 U. S. 
696, 6 Sup. et. Kep. 970. With this rule controUing me, I cannot 
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flnd tliat the said inventions of Beauregard and Beach anticipated 
that of complainant. 

As 1o the previous patent obtained by Hallidie, it ajipears «i» its 
face that it was an improvement upon the very street i-ailway 
described in the patent under considération. It was obtiiin(>d Jiine 
1, 1875. But before this Hallidie had invented llie car alleged 
to be infringed in this case by that of respondeut. The évidence 
shows that Hallidie had commenced his expérimental use with this 
car as early as 1873, and was a year or a year and a half in perfect- 
ing the same. This would show that the car was perf(Kit(;d before 
the patent was issued, June 1, 1875, Avhich respondenr offers in évi- 
dence. Under such circumstances the patent of June 1, 1S75, can- 
not be said to anticipate that of claimant's, under considération, 
if it did refer to the same. Plow Works v. Starling, 140 U. S. 189, 
11 Sup. et. Eep. 803. 

Tîk; last point for considération is the défense that the irn'ention 
of Hallidie presented in this case was in public use for rwo years 
before he niade application to patent the same. This is a défense 
which rt^spondent must inake out by a prépondérance of évidence. 
There is such a thing as expérimental use of a machine which is not 
a public use. As an experiment, a machine may be tried in public, 
îis well as in priva te. "So long as an inventer is a(;tually engaged, 
in good faith, in testing the opération of a machine, to ascertaiu 
if it will accomplish the desired resuit,. and show it to be a prac- 
ticable invention, it is not a publie use." Elizabeth v. Pavement Co., 
î)7 U. S. 126. In regard to this invention, it appears that there 
was a period in which the use may be termed expérimental. The 
car was iirst used about September 1, 1873. A. S. Hallidie, ihe 
inventer, in his évidence, said he thonght it was a year or a year 
and a half after the first trial before the invention was considered 
perfected; that it was only after a considérable time, and varions 
changes, that he succeeded in getting the dummy car to work; that 
during the time lie was testing the car no other company thau the 
one he was connected with used the same, nor did he stdl it to any 
one, and that the cable road upon which he used it was the first 
on<3 ever actually built, and put into practical opération. The 
Tvitness Britton testified that they, referring to the company with 
which Hallidie was connected, had great trouble with the grip car 
at first; that after the first trials the whole affair was remodeled; 
that. for a year and a half or two years after they first storted the 
grip car, it was changed and altered and fixed over until "we raa- 
trired the thing in the shape in which it is used to-day." 

Ilespondent relies upon the évidence of l'eter H. ("ainpbell, who 
says that when the Vla,j Street Hill road, in San Francisco, was 
started, in August, 1873, the first dummy car was a mère frame- 
work which carried the gripping apparatus; that the dummy, at 
first, would not run; that three or four months after star ring the 
road the dummy car was fixed so it would carry passengers. He 
was not positive about this last statement, however. He flnally 
said it might not hâve exceeded six months or a year. liut nowhere 
in his évidence does this witness positively say that the dunjiuy car 
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wtis perfected within a year after starting up the Clay Street Hill 
i-oad, in San Francisco. According to the évidence, tiie said Clay 
Street Hill road was started about the last of August or the Ist of 
September, 1873. Hallidie made bis application for the patent 
in question March 24, 1876. It was then about seyen months 
after the starting of said road before said application was made. 
As it appears that when started the grip car was not perfected, 
and that for some time its use was expérimental, I cannot say that 
the grip car was perfected, and in public use, for two years prior 
to said application. The burden of proof was upon respondent 
to show that the patented device wa,s in public use for that time, 
and I think it has failed. 

Some of the légal questions involved in this case, it would appear, 
must hâve been presented in a case tried by the circuit court of this 
circuit, sitting at San Francisco, entitled Traction Eailway Co. v. 
Sutter Street Kailroad Oo. The judgment roll in that case was in- 
troduced in évidence in this case. So far as the court can see that 
the points of law necessarily involv'ed in that case are the same as 
those involved in this, it will and has been treated as persuasive 
authority. 

It will be seen that I hâve found ail the issues presented in this 
case in favor of complainant, It is therefore ordered that com- 
plainant hâve a decree as prayed for in its bill. 



THE OOLUMBIA. 

THE ELLEN HERON. 

SULLIVAN V. THE COLUMBIA et al. 

(District Court, E. D. Pennsylvania. May 9, 1893.) 

1. SnippiNQ—STEAMEKs— Injuries to Bakges—Swells— Evidence. 

The barge E., loaded with biick, in tow witli tliree otlier barges, going 
dovpn tlie Delaware river in the custoniary course, well eastward of the 
channel, met the steamer C. at a narrow part of the chaimol, during ebb 
tlde, going at full speed, and creating swells, the effiect of which was to 
sinli tlie E. by bringing her in contact veith tlie barge in front. Hdê, that 
the steamer having failed to slow down, as was her custom when meet- 
ing thèse tows on their dally trips, was llable for the Injuiy. 

2. Same— Evidence. 

The "swells" and violent commotion of the water, together with the 
positive testlmony of libelant's witnesses, sufflced to overthrow the 
steamer's contention that she slowed down In time. 
5. Same — Contkibutory Pault— Evidence. 

The steamer's clalm of contiibutory fault on the part of the barge In 
belng overioaded, In not having a longer hawser, and in the failure of 
lier tug to Sound a signal, could not be sustalned ; it appearing that the 
load was no more than usual, that a lighter load would hâve Increased 
the danger from swells, and a longer hawser would hâve exposed 
her to other dangei-s; and, in respect to the signal, that the tug had every 
reason to believe, belng in plain vlew, that the steamer would slow dovra 
as usual. 

4. Same — Evidence. 

The fact that another steamer passed down the stream to the east- 
ward of the tow Immediately after the C. had passed to westward was 
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unimportant, the former having taken an unusual course merely because 
tlie tow was in front, and having produced little disturbance of the water, 
in conséquence of going down with the current. 

In Admiralty. Libel by John J. Sullivan, master of the Tbarj^e 
or lighter EUen Héron, against the steamboat Columbia and Frank 
G. Edwards, master, for injuries from swells. Decree for libelant. 

Henry E. Edmunds, for the EUen Héron. 

Alfred Driver and J. Warren Coulston, for the Columbia. 

BUTLER, District Judge. On September 14, 1891, as the libel- 
ant, in tow of the tug John Wear, with three other barges, was 
passing down the Delaware river, laden with brick, (when nearly 
opposite Jack's island, three-fourths of a mile above Torresdale,) 
she met the steamboat Columbia, passing up; and in conséquence 
of the commotion produced in the water by the latter vessel, was 
brought into violent contact with the barge in her front, whereby 
she was injured and sunk. The tide was ebb, and the customary 
channel narrow* at that point. The tow was made up in the 
method usual for the voyage on which it was bound; and she was 
on the customary course down — well eastward of the channel. 
The Columbia was on the usual course up— one which she traversed 
daily — near the western side. She very frequently met such tows 
coming down in that vicinity; and theretofore had always slacked 
up so as to pass without endangering their safety. In conséquence 
of the narrowness of the channel, and shaUowness of the water 
with the tide down, the Columbia in passing up at full speed would 
necessarily create great commotion, sending chopping swells east- 
ward, and creating "suction" westward, and thus endanger tows 
and other small craft passing down. This is not contre verted; 
nor is it denied that she should hâve slowed down on this occasion 
as she had previously. She asserts that she did so; and thus is 
raised the principal question in the case. The évidence respecting 
it is conflicting; but its weight is clearly against the respondent. 
Indeed the very unusual commotion made in the water would, 
of itself, seem to leave no room for doubt. The commotion was 
made by the Columbia; there was nothing else to make it; and 
witnesses aboard the tow observed and mentioned this conséquence 
of her passage at the time. It is not suggested that the tow cre- 
ated it, nor is any attempt made to account for its existence other- 
wise. I hâve no doubt the Columbia failed to slow down in time. 
The libelant's witnesses say her speed was not slackened until nearly 
abreast of them. 

The respondent thinks the barges were overloaded, and the tow 
improperly constructed. The évidence does not sustain either allé- 
gation. The libelant was heavily loaded, but not more so than 
is usual with such vessels, passing between the points involved. 
And besides a lighter load would hâve rendered her more liable 
to monnt the forward barge, as she did. The several vessels were 
carrying their customary daily loads, and but for the extraordinary 
commotion created in the channel would hâve encountered no» 
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danger. The loading had no influence on the resuit The tow as 
before suggested was constructed according to unifomi custom 
for the voyage. What is a proper construction for towage upon 
one water and voyage may net be upon another. Expérience has 
demonstrated that the method adopted hère was proper for this voy- 
age, so clearly that a material departure from it might possibly be 
considered unjustiflable. If the hawsers of the rear barges had 
been longer, as it is urged they should hâve been, it is possible the 
danger of libelant's mounting the barge in front would hâve 
been less; but it is probable that she would thus hâve been ex- 
posed to other dangers quite as serions. Being less under control 
of the tug, she would hâve been more likely to sheer and collide 
with other vessels, or to swamp or capsize in such water as she 
encountered. 

Possibly the tug should hâve sounded some signal as the Colum- 
bia approached, but up to the last moment she had every reason to 
believe that the latter would slow down, as she had previously 
done. The conséquences of her failure to do so could not be ap- 
preciated until after she had passed. The conséquences were 
not realized until she was some distance away. She cannot com- 
plain of the absence of such signal, — having seen the tow in ample 
time; and if she could, the libelant would not probably be respon- 
sible for the failure to give it. It is urged that the tug should 
hâve gone further eastward. But it is at least doubtful whether 
she could hâve done so with safety. An attempt to do it in the 
emergency would probably hâve increased her danger from the 
waves, by placing her in a less favorable position to meet their 
force. She was in her customary and proper course, and had no 
reason to apprehend danger until too late to avoid it. 

The circumstance that the Edwin Forrest passed down eastward 
of the tow directly after the Columbia passed up, does not seem 
important. It is not doubted that there was suflScient water 
where she passed, but it was outside the channel, was an unusual 
course for vessels bound in that direction, and the Forrest took it 
only because the tow was in front, and she could not properly pass 
to westward. Going down with the current she did not ma- 
terially disturb the water and her passage had no influence in pro- 
ducing the accident. 

The proofs do not justify the allégation that the libelant's anchor 
was hanging over her bow, and thus caused her injury. The opin- 
ions of the respondent's witnesses is successfuUy met, not only by 
the opinions of others equally reliable, but also by the positive 
testimony of persons who knew the anchor was elsewhere. A de- 
cree must therefore be entered sustaining the libel. 
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CENTRAL TRUST CO. OF NEAV YORK v. VIRGINIA, T. & 0. STEEL 

& IRON CO. 

(Circuit Court, W. D. Virginia. May 11, 1803.) 

1. Consolidation of Causes— Sdits fou Appointment of Receiveks— De- 
ri'.KDKNT Corporations. 

The C. Trust Co. filed a bill in tlie circuit court alleging tlie Insolvency 
of tlie V. Iron Co., as evidenced by a judgment by cout'i!s.sion ou wliicli 
exécution liad been returnod nulla l)ona. By cousent, a receiver was ap- 
pointed. On tlie saine day two otbcr bills were flled,— one by tlie C. 
Trust Co. against tlie S. A. Railroad Co.; and tlie otlier by tbe V. Iron 
Co. against the B. Land Co.,— alleging tlie insolvency of tlie défendant 
companies, as evidenced by judgments by confession and exécutions re- 
turned nulla bona. By consent, receivers were appointed. Afterwards a 
pétition by stockliolders of the Iron Co. and one B., who clainied to be 
tlie "valid receiver" of tlie three corporations under an order of a state 
court, vs'as filed, asking that they be made parties to the suits in the 
fédéral courts, and that tlie several causes be Consolidated, and heard 
togetlier. The pétition alleged that the Iron Co. was the main coi-pora- 
tion; that the S. A. Railroad Co. and the Land Co. were branches created 
by a diversion of the property of the Iron Co.; that practically they were 
ail one corporation; that the judgments were confessed witliout author- 
ity, and were fraudulent and collusive; that the appointinent of re- 
ceivers by the fédéral courts was obtained by misrepresentation, fraud, 
and collusion. The allégations of the pétition were deniod under oath 
by the Trust Co., the insolvent corporations, and the recelvere. Hdâ, tbat 
the causes oould not properly be Consolidated, the interests involved in 
the several suits liaviug référence to distinct corporations, so far as ap- 
peared on the face of the record. 

3. JoRISmCTlON— DtVERSIÏY OF CCTIZBNSHIP— RESIDENCE OP CORPOR.ATION. 

A bill was filed in the circuit court for the western district of Vir- 
ginia, alleging that coniplainant was a corporation created by the laws of 
New York, and that the défendant was a corporation created by the laws 
of New Jersey, and a citizen and résident of that state, having a princi- 
pal place of business at Bristol, Va., in said district. HeJd, that the court 
had not iurisdietion of the suit by reason of the diversity of citizenship 
of the parties, neither of them being a résident of the district, as re- 
quired by the acts of congress of March 3, 1887, and August 13, 1888. 
3. Same— Consent — Waivkr op Ob.iection. 

The requiremeiit that one of the parties shall be a citizen of the state 
in which the suit is brought (Acts March 3, 1887, and August 13, 1888) 
cannot be waived by consent, or by appeaiing 'and pleading to the nierits, 
although the parties are corporations organized under tlu; laws of dif- 
férent States, and one of them has its principal place of business in the 
state and district where suit Is brought. 

In Equity. 

Statement by PAUL, District Judge: 

Tliis is a suit in equity, brought by the coniplainant company, the Cen- 
tral Trust Company of New York, a co-poration created by and existing 
under the laws of the state of New York, and a citizen and résident of said 
state of New York, against the défendant comiiany, the Virginia, Tennessee 
& Oarolina Steel & Iron Company, a corporation created by and existing 
under the laws of the state of New Jersey, and a citizen and résident of said 
state of New Jersey. 

On the 8th day of August, 1892, the complainant company presented its 
bill to Hon. Hugh L. Bond, circuit judge of tliis court, praying for the ap- 
pointnient of a receiver to take charge of the lands and ail other assets, of 
the défendant company. It alleged the insolvency of the défendant company, 
as evidenced by a judgment obtained against it on the same day in this court, 
V. 55F.no. 7 — 49 
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on its law side, at Ablngdon, by confession, on whlch judgment an exécution 
had issued on the same day, and been returned on the same day nuUa bona. 
The défendant company appeared by Its président, John 0. Haskell, and con- 
sented to the appointment of a receiver, and tliereupon Judge Bond made 
an order appolnting said John 0. Haskell and D. H. Conklin receivers of sald 
défendant company. 

On the same day two other bills were presented to Judge Bond in suits 
styled as folio ws, to wlt: "The Central Trust Company of New York v. 
The So. Atlantic & OhioRalh-oad Co. In equity;" and "The Va., Tenu. & 
Car. Steel and Iron Oo. y. The Bristol Land Company. In equity." In each 
of said bills the complainant company aUeged the Insolvency of the défend- 
ant cotnpany, as evidenced by a judgnlent obtained against it on the same day 
in this court, on its law side, at Abingdon, by confession; on which judgment 
an exécution had issued on the same day, and been returned on the same 
day nuUa bona. In the first-named of thèse two suits the défendant company 
appeared by Its vice président, John C. Haskell, and consented tliat a re- 
ceiver should be appointed, and in the last-named the défendant company 
appeared by Its président, John 0. Haskell, and consented that a receiver 
should be appointed; and tliereupon Judge Bond appointed said John C. Has- 
kell and D. H. ConkUn receivers of each of said défendant companies, re- 
spectively. 

On the 19th day of October, 1892, a pétition was presented to this court 
by William McGeorge and others, claiming to be stockholders and creditors 
of the Virginia, Tennessee & Carolina Steel & Iron Company, and John M. 
Bailey, claiming to be "the vaUd receiver" of the corporations named by 
virtue of an ordor made by Hon. D. W. Bolen, judge of the flfteenth judicial 
circuit of Virginia, in vacation, on the 6th day of August, 1890, aslving that 
they be made parties, complainants or défendants, as the court in its discré- 
tion niight détermine, and asking that the several causes named be con- 
sohdated, and heard togétlier. In said pétition it is alleged that the Virginia, 
Tennessee & Carolina Steel & Iron Company is the main imd substantial com- 
pany of the companies named ; tliat the other companies, the South Atlantic & 
Ohio Rallroad Company and the Bristol Land Company, are mère offshoots 
or dépendent corporations, created and built up by a diversion of the prop- 
erty and assets of the Virginia, Tennessee & Carolina Steel & Iron Company 
for such purpose; that practically they are ail one company. And the pé- 
tition further allèges that the several confessions of judgment, referred to 
as hâving been made on the 8tJi day of Augnst, 1892, in this court, on its 
law side, at Abingdon, were made by a person who had no power or au- 
thority to make such confessions of judgment; that said judgments were 
procured by fraud and collusion between the représentatives, respectlvely, 
of the complainant and défendant companies; and that the orders awarded 
by Judge Bond appointing reeivers for each of said défendant companies 
were obtained by misrepresentatlon, fraud) and collusion by and between 
sald représentatives of the complainant and défendant companies, respec- 
tlvely. 

The said pétition also allèges that In the cause of the Central Trust Com- 
pany of New York v. the Virginia, Tennessee & Carolina Steel & Iron Com- 
pany the court is witliout jurisdiction, the complainant comp.any being a corpo- 
ration created by and existing under tlie laws of the state of New York, and a 
citizen and résident of the state of New York, and the défendant cojnpauy a 
corporation created by and existing under the laws of the state of New 
Jersey, and a citizen and résident of sàid state of New Jersey. The said pé- 
tition was flled by leave of the court, and a rule awarded returuable at Har- 
risonburg on the 6th day of December, 1892. 

The complainant company, the Central Trust Company of New York, has 
flled an elaborate answer to said pétition, denying under oath ail the material 
allégations therein. The défendant company, the Virginia, Tennessee & Car- 
olina Steel & Iron Company, also has flled its sépara te answer to said pé- 
tition, denying under oath ail the material allégations therein; denying that 
the funds and assets of the Virginia, Tennessee & Carolina Steel & Iron Com- 
pany hâve been diverted and used In the Interests of the other corporations 
named; that there has been any intermingllng or confusion of the assets 
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of tlie sevei'al corporations in question, but asserting that they are several,- 
distinct, and independent corporations; that thelr ofticers are différent, and 
tliat tlie business of tiie sald several companies lias been carried on separately 
and distlnctly. The other two défendant companies, the South Atlantic & 
Oliio liailroad Company and the Bristol Land Company^ also John C. Has- 
Icell and D. H. Conklln, hâve also flled their separate ansvvers to sald petl- 
Tl<m, and adopt as the greater part of thelr answers the answer of the Vir- 
ginia, Tennessee & Carollna Steel & Iron Company. 

R. A. Ayres, J. B. Eichmond, Adrian H. Joline, and Henry W. 
Calhoun, (Butler, Hillman & Hubbard and Henry Crawford, où the 
brief,) for complainant. 

Blair & Blair and A. H. Blanchard, (Eichard 0. Dale and Geo, 
H. Towle, on the brief,) for petitioner. 

PAUL, District Judge, (after stating the facts as above.) The 
foregoing statement of the facts présents the questions in- 
volved in such a confused and unsatisfactory condition as to re- 
quire the court to separate the several matters at issue, and con- 
sider them in their respective relations to the several causes. The 
causes are certainly not such, in their présent condition, as can be 
Consolidated and heard together. The interests involved in the 
several suits pertain to separate and distinct corporations, as far 
as the same appear from the record. The parties are différent. 
The complainant in one of the causes appears as défendant in 
another of the causes; and the complainant in the two other 
causes brings suits against separate and distinct défendants in 
each of said causes. It is true that the petitioners for interven- 
tion hâve asked the court to consolidate ail thèse causes and hear 
them together, and in the pleadings the counsel for said petitioners 
seem to hâve assumed that the causes hâve been Consolidated. 
But this is anticipating the court, and is an assuniption, in ad- 
vance of the court's considération of the question, that the court 
would décide as requested. In the condition of the record, and 
in view of the weight of authorities on the question, the court 
must décline to consolidate thèse causes, because it does not appear 
to the court that it would he reasonable to do so. Rev. St. U. S. 
§ 921; Conk. Treatise, (5th Ed.) 385. 

The cause of the Central Trust Company of New York v. the 
Virginia, Tennessee & Carolina Steel & Iron Company being the 
only one of thèse causes in which a fuU and elaborate answer has 
been flled, the court will proceed to consider that cause; and in 
doing so will treat the pétition of William McGeorge and others 
as the answer of codefendants, in which character said William 
McGeorge and others, who hâve filed said pétition, will be here- 
after regarded. In the other causes the petitioners will be allowed 
to file amended pétitions, if they so désire, showing to the court 
what interest, if any, they hâve in said causes. 

The first question presented in the cause of the Central Trust 
Company of New York v. the Virginia, Tennessee & Carolina Steel 
& Iron Company is the question of jurisdiction, and, as will ap- 
pear hereinafter, this is the only question which it will be neces- 
sary to consider. The complainant company in this cause aUeges 
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in its biirthat it is a corporation created by and existing under the 
laws of tke state of New York, and is a citizen and résident of 
said state of New York; and th.at tlie défendant company is a cor- 
poration created by and existing under th.e laws of tlie state of 
New Jersey, and is a citizen and résident of said state of New Jer- 
sey, and lias a principal place of business and does business and 
owns property at Bristol and elsewhere in the state of Virginia, 
and in the western district of Virginia. It therefore appears upon 
the face of the record that neither the coniplainant company nor 
the défendant company is a citizen of the state of Virginia, and the 
alleged fact that the défendant company lias a principal place of 
business and does business and owns property in the state of Vir- 
ginia does not affect this condition of the cause. Chapter 137, 
§ 5, 18 U. S. Stat., reads as f ollows : 

"Sec. 5. That if, in any suit commenced in a circuit court or removed froin 
a stnte court to a circuit court of the Unlteci States, it shall appear to the 
satisfaction of said circuit court, at any tiuie after such suit has been 
brought or removed thereto, that such suit does not really and substantlally 
invoïve a dispute or controversy properly within the junsdietlon of said cir- 
cuit court, « * * the said circuit court sliall proceed no further therein, 
but shall dlsmlss the suit, * * * and shall make such order as to costs 
as shall be just." 

And the suprême court has said: 

"Where the record does not show a case within the jurlsdiction of a cir- 
cuit court, this court will take notice of the fact, although no question of 
jurlsdiction had been raised by the parties." Grâce v. Insurance Co., 109 
U. S. 278, 3 Sup. et. Kep. 207. 

Tiie jurisdictional question is also directly raised in the pétition 
of William McGeorge and others, which pétition is now treated 
as an answer of codefendants, and was directly presented by said 
codefendants at the first opportunity they had to do so. TÎie act 
of congress approved March 3, 1887, as corrected August 13, 1888, 
deterniining the jurlsdiction of the circuit court, provides that 
"when the jurlsdiction is founded only on the fact that the action 
is between citizens of différent states, suit shall be brought only 
in the district of the résidence of either the plaintiff or the de- 
fendant." This brief statement of the law as to where suits must 
be brought between citizens of différent states in the circuit courts 
of the United States would seem to settle the question of jurlsdic- 
tion in this cause. 

But counsel for the coniplainant company contend that, while 
this is tlie statutory provision, yet it may be waived, and that it 
has been waived in this cause, by the voluntary appearance of the 
défendant company, and its confession of judgnient on the law 
side of this court, and by its appearing and consenting to the ap- 
pointment of a receiver. The court thinks that this view might 
possibly be correct in a cause wherein the défendant voluntarily 
appears and pleads to the merits of the cause, provided the 
cause be one in which there is a controversy between citizens of 
différent states, and the suit is brought in the state of which either 
the plaintilï or the défendant is a citizen, but in a district of such 
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State otlier than that of which either the plaintiff or the défendant 
is a résident. "WTienever the requisite citizensliip existvS, — that is to 
say, in any cause in which either the plaintiff or the défendant 
is a citizen of the state in wliich the suit is brought, and the ad- 
verse party is a citizen of another state, — the constitutional and 
statutory foundation on which the jurisdiction of the circuit courts 
of the United States must be based has been established, and, that 
being done, the privilège of being sued, in such a cause, in the 
district of the state of which the défendant is a citizen, is one which 
the défendant might waive by voluntarily appearing and pleading 
to the merits of the contre versy; for in such a cause the jurisdic- 
tion of the court exists by provision of constitutional and statutory 
law, and nothing that either party to the suit could do could 
either give or take away that jurisdiction. The error of the coun- 
sel for the complainant company in this cause consists in ignoring 
the constitutional and statutory provision that the requisite citi- 
zenship must exist in order to confer jurisdiction on the court. 

A careful examination of the cases cited by the counsel for the 
complainant company will make this clear. Tlie first case cited 
is that of Gracie v. Palmer, 8 Wheat. 099. This was a controversy, 
not between citizens of différent states, but between a citizen of 
one of the states and an alien, a subject of Great Britain ; and the 
reasoning of the court in that case, maintaining the jurisdiction 
of the circuit court of the United States, is in no wise applicable 
to this cause. The second case cited is Ex parte SchoUenberger, 
96 U. S. 377. In this case the requisite citizenship existed to con- 
fer jurisdiction on the circuit court of the United States for the 
eastern district of Pennsylvama. It was a suit brought by a citi- 
zen of the state of Pennsylvania against a foreign Insurance com- 
pany doing business in that state. The next cases cited are those 
of Lexington v. Butler, 14 Wall. 282, and Claflin v. Insurance Oo., 
110 U. S. 81, 3 Sup. et. Kep. 507. Thèse were cases of reraoval of 
suits from a state court to the circuit court of the United States 
for the district of the state in which said suits were originally 
brought. The law as declared in the latter of thèse cases applies to 
both, and is conclusive of the questions raised therein. It is that 
the restrictions upon an assignée as to bringing a suit originally 
in a circuit court of the United States do not apply to liis right to 
hâve his suit removed into such court from a state court in which 
it had been originally brought. The court does not see the bearing 
of thèse cases upon the question under considération. The next 
case cited is that of Railway Co. v. McBride, 141 U. S. 127, 11 Sup. 
et. Kep. 982. In this case the requisite citizenship of the parties 
was established to give the circuit court of the United States for 
the western district of Arkansas jurisdiction. It was a controversy 
between citizens of the state of Arkansas and a railwav company, 
citizen of the state of ^Missouri, and the suit was brought in the 
state of which one of the parties was a citizen. Justice Brewer, in 
rendering the décision of tlie sujirerae court, described the action as 
"one to recover money, the sum claimed being in excess of .|2,000, 
and was between citizens of différent states, and was brought in 
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the district and state of Uie résidence of the plaintiff. It was 
therefore within the gênerai jurisdiction of the circuit courts of the 
United States, under section 1, c. 866, 25 Stat 433; and, if the 
jurisdiction was founded only on the fact that the action was be- 
tween citizens of différent states, it was brought in a circuit court of 
a proper district." So the cases cited do not sustain the views of the 
counsel for the complainant company. 

The provisions of the statute under considération hâve reeently 
been before the suprême court, namely, in the case of Shaw v. 
Mining Co., 145 U. S. 444, 12 Sup. Ct Eep. 935, in which Justice 
<jrray, speaking for the court, stated that "the single question in 
this case is whether, under the act of March. 3, 1887, c. 373, § 1, as 
correoted by the act of August 13, 1888, c. 866, * * * a corpora- 
tion ùicorporated in one state of the Union, and having a usual place 
of business in another state, in which it has not been incorporated, 
may be SUed in a circuit court of the United States held in the lat- 
ter state, by a citizen of a différent state." And the suprême court 
in that case decided that question in the négative. In the case of 
Southern Pac. Ck). v. Denton, 146 U. S. 202, 13 Sup. Ct. Eep. 44, titie 
doctrine laid down in the former case is reafQrmed. But counsel 
for the complainant company further contend that, althougli the 
statute says: "Where the jurisdiction is founded only on the fact 
that the action is between citizens of différent states, suit shall 
be brought in the district of the résidence of either the plaintiff 
or the défendant," — yet, notwithstanding this statutory pro^àsion, 
parties residing in any two différent states, respectively, may, by 
consent, sue or be sued in a United States circuit court held in any 
other state, such state not being a state of which either the pli»in- 
tiff or the défendant is a citizen. As has been said by the suprême 
court: "It needs no citation of authorities to show that the mère 
consent of parties cannot confer upon a court of the United States 
the jurisdiction to hear and décide a case. If this were once con- 
ceded, the fédéral courts would become the common resort of persons 
who hâve no right, either under the constitution or the laws of the 
United States, to litigate in those courts." Bank v. Callioun, 102 
U. S. 260. In order to give the court jurisdiction it is essential that 
a controversy should exist between a citizen of another state and 
a citizen of the state in which the suit is brought. This does not 
appear to be so in this suit, and the court is therefore clearly of 
opinion that it has no jurisdiction in this cause. It appears that the 
order appointing receivers in tbis cause was improvidently awarded 
for want of jurisdiction by the court, and must be vacatêd ; the re- 
ceivers must be discharged; and the suit must be dismissed, at the 
cost of the complainant company. 
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GILMBR V. BILLINGS et ai 

(Circuit Court, M. D. Alabama, January 9, 1890.) 

1. Pledoe — Limitation op Actions — Lâches. 

Where stock in a corporation is pledged to a bank to secure an exlstlng 
debt, and also future advaiices made to a firm or firms in wMch tlie owner 
of tlie stoclv is a paiTner, aud such ad van ces are in fact made in tlie course 
of business for a numoer of years, tbe ple<lge consti tûtes a contlnuing 
pledge, and the possession of tlie pledgee wUl not becoine adverse, so as to 
set tiie statute of limitations runniug, or to render lâches imputable to the 
pledgor, uniil sueh time as by some positive act or déclaration the pledgee 
répudiâtes the trust, and cUilms to hold in his own right Haywood v. 
Bank, 96 U. S. 611, dlstinguished. 

8. SaMK— SaT,E— ESTOPPEL. 

Défendant, owning stocls: In a corporation, either sold it to plalntlfP, or 
gave hlm an option to purchase it. Défendant continued to hold it, and, 
after a considérable time, one half the stocli was sold In payment of the 
purchase priée, loaviug due only the interest whlch had accrued to de- 
fendant. Thereafter it was agreed betwecn tho parties that défendant 
should continue to hold the stock as collatéral security for such Interest, 
and also for future advances, which advances were In fact from time to 
time made. Held that, although the original agreement was only an op- 
tion to purchase, défendant had recognized the sale as accomplished, and 
was estopped from claiming that, Inasmuch as the purchase money was 
never entirely pald, tltle had not passed to plaintiff. 
8. Res Judicata— Pi-edgb— Bill to Redbbii. 

In 1884 a bill was flled in an Alabama court to redeem certain shares of 
stock allpgpd to hâve been pledged in 1871. A demurrer to tbe bill, rais- 
Ing the questions of lâches and of limitation, as permltted by tlie state prao- 
tice, was siistained, and thereupon final judgment was entered dismissing 
the blU. llHd, that this judgment did not bar a subséquent suit between 
the same parties in a fedenil court to redeem the same stock, upon a bill 
alleging a dilïerent pledge made in 1875 to secure moneys due and to be- 
come due for future advances, which advances were in fact mad& 

In Equity. Bill by James N. Gilmer against Josiah Morris and 
others to redeem certain shares of stock pledged as collatéral se- 
curity. Morris having died pending the suit, his executors, F. M. 
Billings, B. J. Baldwin, and Hewlett Baldwin, were substituted as 
défendants. Decree for coniplainant. 

An opinion was heretofore rendered on a plea setting up a prior 
adjudication in an Alabama court. 40 Fed. Rep. 333. Prior to tbe 
institution of this suit a similar suit had been brought in thia 
court, in whicli the same défense was overruled, (30 Fed. Rep. 476,) 
but on appeal to the suprême court the judgment was reversed, 
with directions to dismiss the suit for want of proper avermenta 
showing jurisdiction, (129 U. S. 315, 9 Sup. Ct. Rep. 280.) 

W. A. Gunter, R. C. Brickell, and H. C. Semple, for complainant. 
H. C. Tompkins, for respondents. 

BRUCE, District Judge. The opinion pronounced on a former 
hearing of a cause involving the matter now in dispute contains 
ail I care to say upon this submission, and that opinion, as shown 
below, and altered to suit the occasion, is adopted. ïhe fair con- 
clusion from the évidence in this cause is that on March 30, 1875, 
Josiah Morris aereed with F. M. Gilmer. who was at that tim«> 
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acting for his son, J. N. Gilmer, the complainant, tliat the stock 
which is the subject-matter of this suit, to wit, 60 shares of the capital 
stock of the ELyton Land Company, should be held by him, (Mor 
ris,) or by his banking firm of Josiah Morris & Co., as collatéral 
security for the payment of an interest aecount of about $500, 
and for about |230 which Morris about that time paid in discharge 
of an exécution which had been levied upon the stock, which at 
that time stood in the name of J. N. Gilmer upon the books of the 
Company. The exécution was in favor of one Farley, a créditer 
of the flrm of Gilmer, Browder & Co., of which firm J. N. Gilmer 
waa a member, and, when paid, the stock was transferred by J. N. 
Gilmer to Josiah Morris on the books of the company. The certifl- 
cate of stock was at that time in the possession of Josiah Morris, 
and had been in his possession since its issue in 1871, when it waa 
pledged for the payment of the purchase money of the stock, which, 
some time thereafter, was paid by the sale of one half the original 
120 shares, which left 60 shares of the stock in pledge for a balance 
of interest on the original cost of about $500 due from comyAainant 
to Josiah Morris. It also appears from the évidence, as a fair con- 
clusion therefrom, that the stock in question was not only to be 
held by Morris as a collatéral security for the payment of the in- 
debtedness which J. N. Gilmer then actually owed Morris and his 
flrm of Josiah Morris & Co., but the stock was to be a basis of crédit 
for future liabilities. In the language of P. M. Gilmer, at page 10 
of his déposition in the former suit in this court, he (meaning Mor- 
ris) "was to hold the stock for that advance," (meaning the amount 
paid to settle the exécution which had been le\ied upon the stock,) 
and "for ail future liabilities of the said J. N. Gilmer." At the 
time mentioned — March, 1875 — there was in existence the flnn 
of Gilmer & Donaldson. Donaldson died in the year 1876, and 
that firm was succeeded by the flrm of J. N. Gilmer & Co., and 
the latter by the flrm of Gilmer & Clanton, and the last by Gilmer 
& Merritt. J. N. Gilmer was a member of ail thèse flrms, ail of 
which did business in Montgomery, Ala., and had bank accounts 
with the house of Josiah Morris & Co. 

It does not very clearly appear from the évidence the précise 
period of time that thèse flrms did business with Morris & Co., but 
that they ail did business with and had accounts with Morris & 
Co., in the order named, is not questioned, and the last flrm, of Gil- 
mer & Merritt, seems to hâve carried their business into the year 
1884, when a contention arose about a draft of $100 drawn by 
Gilmer & Merritt, which Morris & Co. refused to pay. The évidence 
shows that F. M. Gilmer, on and after the 30th day of March, 
1875, did make arrangements with Josiah Morris & Co. for ad- 
vances and crédit to his son, J. N. Gilmer, and some of the flrms 
with which he subsequently became connected. The testiraony is 
not clear as to the time when thèse arrangements were made, or 
when the last time was that the stock in question was alluded to 
between the parties as a security and basis of crédit, but P. M. 
Gilmer says, on page 19 of his déposition: "Thèse interviews and 
conversations extended down to the time that Clantoa became a 
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partnCT in the business, and, indeed, I think, during CHanton's part- 
nership; but after Merritt became a partner I never adverted to 
that stock aa a security;" and to the question, "Why?" he an- 
swers, "Because Merritt was a very responsible man." Wbile the 
testimony of the testator, Josiah Morris, is not entirely consistent 
with thèse conclusions, or with the testimony of F. M. Gilmer and 
J. N. Grilmer, whose testimony is in substantial accord, and does 
not seem to be strained or improbable, it is not on aU points clear, 
and, taken in connection with the admissions of the answer, it may 
be said to establish the contention of the complamant that there 
was, in 1875 and afterwards, a pledge of the stock for other debts than 
the original cost, and as a security for such future debts as might 
be contracted by complainant and his flrms. He admits, as does 
the answer, that the amount paid in March, 1875, to satisfy the 
Farley exécution against complainant, and to save the stock from 
sale, was chargea to complainant's flrm of Gilmer & Donaldson, 
presumably with their knowledge and consent. He further states 
that he regarded F. M. Gilmer as a member and manager of com- 
plainant's firms, and that his (Slorris') understanding was that the 
stock was not to be delivered until ail his debts against ail the Gil- 
mer firms were paid, closing with the statement: "There never 
was a time, you may say, up to 1881, — possibly 1882, — that I would 
not hâve delivered the stock upon the pajonent of the several firms' 
indebtednesa to me." The answer of the executors insists and 
clairas that in no event cotild complainant claim the stock until he 
"had paid défendants' testator ail sums which he or they might owe 
défendants' testator or his said flrm of Josiah Morris & Oo.; and 
défendants aver that on the 30th of March, 1875, said complainant 
was indebted to their testator, and to the flrm of Josiah Morris & 
Co., in a large sum, which indebtedness complainant was bound 
in equity and good conscience to pay before demanding from de- 
fendants' testator a conveyance of said stock;" and in the next 
paragi'aph it is stated that complainant's indebtedness, through 
his flrm of Gilmer & Donaldson, had not been paid at the date of 
the fiîing of the answer. It is clear that this claim involves an 
unqualified admission of the averment of the bill that the stock in 
question was pledged in 1875, and afterwards, for the debts of com- 
plainant's firms. Without quoting further from the testimony or 
referring to other admissions in the answer, it seems that they 
establish, without the aid of the Gilmer testimony, that the stock 
etood as collatéral security for debts due, and to be created and to 
become due, after the 30th day of March, 1875. 

We hâve, then, not merely the existence of a pledge, but we hâve 
the nature and character of the pledge, for it was not simply the 
pledge of stock to secure the payment of a debt or a specifled 
amount maturing at a deflnite time in the future, but it was in the 
nature of a continuing pledge or security; and, so long as such re- 
lation and understanding existed between the parties in référence 
to the pledge, it must be admitted that the pledgee (Morris, in this 
case) was holding in virtue of the title and right of the pledgor, 
Gilmer, and could not be considered as holding adversely to such 
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title and right, for there is perhaps no principle of law better set- 
tled than that possession, to give title, mnst bè "advffl'sarv." Kirk 
V. Smith, 9 Wheat. 288; Maury v. Mason, 8 Port. (Ala.) 222; 223; 
Tyler, Ej, 860, 861, 876, 877. 

Whatever thé difficulty may be, from the eridence, to fix tlie time 
or times after the SOth of March, 1875, when F. M. Gilmer negotîated 
with Morris for advances of money and crédit to J, N. Gilmer or the 
flrms with which lie became connected, upon the faith of tins stock 
as collatéral secnrity, it is certainly elear that Morris & Co., on 
and after the 30th of March, 187.5, did hold the stock in question 
as collatéral secnrity for such advances and crédit, and did liare 
accounts and do business with the différent flrms with which J. N, 
Grilmer became connected, and did advance money to sonie of them by 
paying their checks when tliey had no money on dèposit with Morris- 
& Co. at the time the checks were drawn and paid, and we hâve 
seen that the answer claims some of such indebtedness is still un- 
paid. 

The défense hère is staleness of the demand, and lâches on the 
part of complainant, and the statute of limitations of six years in 
the state of Alabama. The bill was âled on the 9th day of Jan- 
uary, 1 800, more than f ourteen years after the pledge of March, 1875, 
but within six years after the ârm of Gilmer & Merritt ceased to 
do business with the flrm of Josiah Morris & Co.; and how long 
after the other flrms with which J. N. Gilmer was connected ceased 
to do business with MoiTis & Co. is not clear, but certainly it was 
some years after the pledge of 1875. Défendants admit in their 
answer that the last collection from J. N. Gilmer & Co. was made 
on the 3d day of October, 1883. Biit, as matter of law, is it impor- 
tant to ascertain with more particularity as to the last date when 
arrangements were made for crédit on the faith of this secnrity, 
or when the last check was drawn on, and paid by, said Morris & 
Co. on the faith of this security? If it be tme that on and after 
the 30th day of March, 1875, Morris & Co. held the stock as collatéral, 
Tiot only for debts then due, but also for debts to be created and be- 
x'ome due, then we not only hâve the pledge,. but also the charact-er of 
the pledge and the relations of the parties to it; and, now, when was 
it after that time that thèse relations changed? Wlien was it that 
Morris repudiated the trust in which he held the stock, and gave 
notice to Gilmer that in default of payment and rédemption of the 
pledge he would sell the property, or seek the aid of a court to 
enforce his right in regard to it? There seems to be no fact or 
facts in the évidence that Avould fix such a time, unless it be in the 
month of June, 1884, when the check for $100, which was drawn by 
Gilmer & Merritt, was refused payment by Morris & Co., and when 
Gilmery in conversation with Morris, referred to his Elyton Land 
stock, and Morris replied: "Why, Jimmy, that never was yours; 
it was your father's;" and in the same conversation told him he had 
sold the property to pay an indebtedness his father owed him. 
Morris, in his déposition in the state court, fixes this date as the 
month prlor to the filing of the bill in the state court, which 
bill was flled on the 7th of July, 1884. It is thns apparent that 
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six years had not elapsed between the répudiation of the trust and 
the flling of the Mil in this case. 

It is claimed, however, that the law is settled in Alabama that, 
In the case of the pledge of stock as collatéral security, the con- 
tract partakes of the nature of a mortgage of personal property, 
and that the rules applicable to mortgages are to be applied, and 
not those applicable to a strict pledge; and the case of Grilmer v. 
Morris, 80 Ala. 78, and the authorities there cited, are relied on in 
support of this proposition. In the case cited, at page 83, the 
court says : 

"It is not questioned by any authority, so far as we know, that the pledgor 
may always claim at least the period of six years, or the full period of time 
during which the pledgee is permitted to sue upon his secured debt or engage- 
ment. In Humphres v. Terrell, 1 Ala. 6.50, It was held that the right of botli 
pledgor and mortgagor to redeem personal property would be barred in six 
years, and the plea of the statute of limitations of six years in that case was 
held good as a bar to the pledgor's right to redeem, without any positive évi- 
dence of an adverse possession." 

The court, however, on the same page recognizes a distinction 
between a pledge and a mortgage, when it says: 

"The case of a mère pledgee, it is apprehended, is différent In some material 
respects from that of a mortgagee in possession, in whose favor the statuto 
of limitations commences to rmi from the law day of the mortgage, because 
of his presumed adverse holding from that time." , 

It would seem doubtful, at least, if the court intended to settle 
the law in Alabama that, in the case of a pledge of stocks as a 
collatéral security, the presumption of an adverse holding on the 
part of a pledgee would arise in his favor from the maturity of the 
secured debt, without demand or notice to the pledgor. In the 
case of Nabring v. Bank, 58 Ala. 204, it is said: 

"We think the banU was pledgee, and not mortgagee, of thèse shares. They 
were put in pledge to it for the payment of money Nabring borrowed, and 
there remained in Nabring a légal right to demand and hâve them on the 
payment of the debt, [citing authorities, and going on to say:] As pledgee the 
bank had no right to sell the shares without first demanding payment of the 
debt from Nabring, or giving Mm notice of the intention to sell, [which seems 
to be the settled commercial law of the world. Jones, Pledges, § 602 et seq.]'" 

But, if the law was settled in Alabama as claimed, still the 
question remains, how far on a question of this kind, so intimately 
connected with the gênerai commerce of the country, this court 
would be bound by it. But, not to dwell upon this point, it is clear 
that none of the cases cited by the suprême court of Alabama in 
the opinion in Gilmer v. Morris, supra, were cases of pledge of stocks 
as security of the character of that under considération hère. The 
court in that case had under considération the pledge of 1871, for a 
distinct and deflnite debt then due; and, whatever the character of 
that pledge, and the rights of the parties under it, this court has: 
held that the pledge of 1875 was a new and différent pledge, in- 
volving a new and différent trust from that of the pledge of 1871 
for the purchase money of the stock. 

If to the pledge now under considération we undertake to apply 
the rule contended for, then we must inquire, when did the debt, the 
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payment of whicli was secured by tliis pledge, mature and become 
due? And when was tlie law day of this pledge, at which. the pre- 
sumption of adverse holding on the part of th.e pledgee avouM arise? 
Th^ answer admits, and tlie testiniony shows, that since 1883 large 
di\àdends hâve been received by the plerlgee upon the stock in ques- 
tion, amounting, in the aggregate, to as much as 100 per centum 
per annuni. It seems to be well settled that the réception of thèse 
dividends, on a security held under an express and continuing 
trust, stand precisely as if the pledgor liad personally paid the 
dividends to the pledgee on the stM'ured debt, since the collection 
and application of the dividends was by the pledgee as the trustée 
and agent of the pledgor ; and it is also well settled that every 
such payment is a renewal of the trust, and an acknowledgmen., 
of its obligations. Wlietstone v. "UTietstone, 75 Ala. 502; Terry, 
Trusts, S; 863, and note; Kane v. liloodgood, 7 John s. Ch. 90; lîauk 
r. Armstrong, 50 Fed. Eep. 805; West v. Bank, 19 Vt. 409. It is 
thus manifest that eacli collection of a dividend on the stock held in 
pledge was a récognition and acknowledgment of the trust, if the 
rule invoked by the respondents wôs well founded, and appli(;able 
to the pledge under considération, conteuiplating, as it did, future 
debts; but no such rule could be applied to a pledge for future deal- 
ings. 

It is not deeuied necessary to discuss the law on this subject fur- 
ther, for, if the conclusion reached in référence to the nature and 
character of the pledge in question be correct, then there is no time 
prior to the month of June, in 1884, when the statute of limitations 
of six years could begin to run in favor of Morris, and no room for 
the imputation of lâches to the coniplainant in this suit. If the 
commencement of the litigation was stimulated by the rapid ad- 
vance of the stock in question, it is not dear how that could give 
Morris the right, without notice and without deniand, to treat the 
stock as liis own, or sell and appropriate the proceeds, unless a 
much gréa ter length of time liad elapsed than is shown hère, to jus- 
tify a conclusion of the abandoninent of the stock for the debt. 
This case does not fall within the rule of Haywood v. Bank, 96 U. 
S. 611. In that case the pledgee notifled the pledgor that, unless 
the debt Avas paid, the stocks would be sold. The pledgor failed, 
after repeated demands, to pay the debt, and the stocks were sold 
under the agreemeut under wliich they were pledged, and the pro- 
ceeds credited to the borrower on the loan. The pledgor was ad- 
vised of the sale and crédit, and made no objection until nearly four 
years after the sale, when, the stocks having in the mean time 
greatly increased in value, he sought to redeem the stocks. In 
this case the pledge was for future debts, and there was no notice 
or deniaud for rédemption of the stock, and no notice that a sale 
had been or would be made; and it in fact appears that no sale 
ever was made, or a crédit given for the proceeds of a sale. 
I , It is insisted, however, that the évidence shows that the coni- 
plainant never had any right to or interest in the stock which is 
the subject-matter of this suit; that the only interest he ever had 
in it was the mère option to purchase it at a given price, which 
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option was never closed by the payment of the purchase money. 
If it was a mère option in the flrst place, and based upon no con- 
sidération, which is by no means admitted, yet the fact ; ■mains 
that the stoclc was paid for, except as to the interest on tlie pur- 
chase money for the time Moms carried it, and his conduct in re- 
gard to it aftei-Avards shows that, whatever may hâve been his 
strict légal rights in regard to the stock, lie did not stand on siich 
ground; and whether tliis arose from a désire to favor the elder 
Grilmer, or a désire to secure and hold his influence in favor of an 
entei^prise, the success of which was vital to the value of the stock, 
of which he was a large owner, or whatever the motive may hâve 
been, certain it is he changed his position when he agreed to hold 
the stock as collatéral security, and cannot now be heard to say 
that, because the last dollar of the purchase money was not paid, 
the stock is still his property, as he claims it originally to hâve 
been, and that no right to it ever passed to this complainant, 

The respondents offer in évidence the briefs of couusel and the 
record of the cause in the state court, to show that the questions: 
of the statute of limitations and staleness of the deniand in suit 
were in point of fact heard and deterrained by the decree in the 
state court. To this évidence the complainant objected, and con- 
tends that thèse questions were not tendered in issue by his Mil 
in the suit in l.ie state court except as raised upon the demurrer 
of the respondents, and therefore are not pertinent hère; that a de- 
cree of a court must be confined to the allégations in the pleadings 
upon which it is founded, and that arguments and proofs and de- 
crees of the courts outside of the scope of the pleadings cannot be 
held to be matter of estoppel, and will be restrained, by construc- 
tion, to the matter in issue in the pleadings. "The rule," says Mr. 
Freeman, "that no judgment is conclusive of anything not required 
to support it, is not a niere rule of construction, * * * but is an 
imyielding restriction of the powers of the parties, of the court, and 
of the jury." Freem. Judgm. § 271 ; Reynolds v. Stockton, 140 U. S. 
254, 11 Sup. Ot. Eep. 773. This is not a case of vagueness and uncer- 
tainty as to what the issues were which were matter of décision in 
the state court, nor is it a case of contention as to what matters 
were decided as between défendants to a bill, as in the case of Cor- 
coran v. Canal Oo., 94 U. S. 744; and upon this hearing it does not 
seem that the question of res adjudicata is presented in other or 
stronger light in favor of the respondents than it was in the hear- 
ing on the suiBciency of the plea in bar of this suit, 

Mv attention has been called to the case of Bissell v. Spring Val- 
ley Tp., 124 U. S. 225, 8 Sup. Ct. Eep. 495. There appears to be a 
mistake in the report of that case. On page 230, 124 U. S., and 
498, 8 Sup. Ct. Eep., it is stated: "The judgment of tins court 'sus- 
taining' the demurrer * * * was, therefore, an adjudication that the 
bonds * * * were not binding obligations." But on referring 
to the former case (110 U. S. 165, 3 Sup. Ct. Eep. 555) it will be seen 
that "overraling" should hâve been used instead of "sustaining." 
This relieves the case of ail difficulty as an authority; the point of 
décision being that a judgment in favor of a défendant, upon the 
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plaintiffs demurrer to his plea to the merits being overruled, and 
the refusai of the plaintiff to amend, is conclusive on the plaintiff. 
In that case the former suit was founded upon coupons of a séries of 
bonds, the défendant answered, setting up the invalidity of the 
bonds from which the coupons were eut, the plaintiff demurred to 
the answer, the court OTerruled the demurrer, and thus established 
the sufficiency of the plea or answer, and the plaintiff, not amend- 
ing or replying to the plea or answer, thereby admitted that no an- 
swer could be made, and thus final judgment for the défendant was 
conclusive as to the invalidity of the bonds. Upon a second suit, 
upon other coupons from the same bonds, this judgment was held 
conclusive against the plaintiff. It is évident that the suit in 124 
U. S. 225, 8 Sup. et. Eep. 495, could not be sustained except upon 
the establishment of the validity of the bonds from which the 
coupons were eut; and, as that question had been directly presented 
and decided against the plaintiff in the former suit, the latter suit 
was properly held barred by the former adjudication. The former 
suit in the state court in this case was founded on the original 
pledge of 1871. The défendant demurred to the complaint as in- 
sufficient, because there was no averment of récognition of the 
pledge from the original transaction to the filing of the bill, in 
July, 1884. The court sustained the demurrer, holding that by the 
law of Alabama a pledge for a distinct debt is barred in six years 
from the maturity of the debt or the last récognition of the pledge. 
But this cause of action is founded upon the pledge of 1875, for the 
security of other and distinct debts then and thereafter to be cre- 
ated, with averments and proof of récognition avoiding any statute 
of limitations, and thus, though relating to the same subject-matter 
as the former suit, is not the same cause of action, and is not barred 
by judgment on the demurrer to the former cause of action. Gould 
V. Eailroad Co., 91 U. S. 526; Cromwell v. Sac Co., 94 U. S. 351; 
Hanchey v. Coskrey, 81 Ala. 149, 1 South. Eep. 259. 

The maintenance of this suit is entirely consistent with the ad- 
judication in the former suit, which was merely that under the laws 
of Alabama no cause of action was stated in the bill. That judg- 
ment opérâtes as a mutual estoppel upon the parties to say that 
averments of récognition were not necessary to state a cause of ac- 
tion, and the complainant, accepting the décision in the présent 
suit, avoids the demurrer which was fatal in the former suit, by 
averring and proving a new, différent, and subséquent cause of ac- 
tion, involving a continuons récognition of the trust until its ré- 
pudiation, in June, 1884. 

A decree will be entered for the complainant. 
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EAYNOLDS y. HANNA et aL 

«3rcnlt Covirt, N. D. Ohio, E. D. Januaty 18, 1893.) 

No. 4,743. 

WiiiLB— CoNSTKtrcTiON— DBSCKirTiON op Devisbes and Leoatees. 

Testator's will, by whieh Ms enlire estate waa devised and bequeathed 
to his éxecutor in txust, provided that alter the payment of taxes, repairs, 
Insurance, and an annuity to the widow, "the remainder of the yearly 
Income of my estate shall be divided into two eqnal parts, one part to be 
expended by my éxecutor for the benefit of my son, Cassius, and his 
family, so long as he (Cassius) shall live, or, in case my éxecutor shaU deem 
it proper, he may pay the whole or any part of such portion of the yearly 
income of my estate to my son, Cassius, in cash;" that "the other of said 
equal parts I direct my éxecutor to expend for the benefit of the children 
of my deceased daughter Arrial;" and that "in the expenditure of Income 
for the benefit of my son, Cassius, and his family, as well as for the 
children of my daughter Arrial, I désire my éxecutor to hâve tti view the 
maintenance and éducation of my grandchildren on a scale comporting 
with their condition in llfe; and If, In the Judgment of my éxecutor, the net 
annual income cannot ail be judiciously expended or advanced to Casaiu» 
and hia family and to the children of Arrial, I direct my éxecutor to 
Invest such surplus as may remain for the benefit of the chlld or grand- 
children who would be entitled to it." Helâ, that the children of Cassiua 
•were the beneficiaries Intended by the term "family," and that the trust 
fund should be apportioned one half to Cassius and one half to bis children, 
thus making Cassius' sbare one fourth of the net annual income of the 
estate. 

TbUSTS— SUBJBCTION OF TRUST FUND TO PATMENT OF BENEFICIARIES' DbBTS. 

The Interest of Cassius In the income, impressed wlth the trust, whether 
intended for his support or his gênerai benefit, was subject to the payment 
of hia debts, since, where the creator of the trust does not expressly or 
by clearly manifest Intention restrict aliénation or exclude the trust prop- 
erty or fund from llabillty for debts of the beneflciary, and there Is no 
positive provision of law to the contrary, the beneflciary may assign hia 
équitable interest or estate, and the same may be reached and subjected 
to the payment of his debts by a court of equlty after bis creditor haa 
exhausted his remedy at law. 

Landi,ord and Tenant — Lbasb— Rent. 

By an agreement between the éxecutor of an estate and a coal company 
the exécuter granted the exclusive right to enter upon a mine and remove 
the coal in the premises, and the right to occupy and vise so much of the 
surface of said land as would enable the company to properly eonduct 
said mining oi)erations, and to make use of so much of the Umber on the 
surface of the premises as might be necessary in minîng; and the company 
agreed to mine the coal on said premises, to take therefrom or to pay a 
royalty on not less than 50,000 tons of coal per year, to continue to mine 
and pay royalty tmtil ail the coal that can practlcally be mined on said 
premises shall be mlned and paid for, to pay the exécuter "as royalty 
for the coal to be mlned and tak«i from the premises each month the 
sum of 10 cents per ton," which monthly payment, at least to the amount 
of $416.67, shall be made regularly, whether the monthly proportion of 
coal on the ba^s of 5,000 tons per annum shall hâve been mlned or not; 
to fumlsh a written report at the time of making monthly payments, so 
that the exécuter might be fully advised as to the "amoimt of coal which 
may hâve been taken from the premises under the lease, the amount paid 
thereon, and the place from which the same shall hâve been taken;" to 
allow the éxecutor to inspect the books of the company relative to Its 
opération "under the lease" for the purpose of verifying the accuracy of 
reports, and, if the company should fail, neglect, or refuse for 30 days 
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to make any monthly payment, "tins leasa may, at the option of the first 
party, be declared forfeited, and the party of the first part may at once 
re-enteP upon and take and hold exclusive possession of tlie demlsed prem- 
Ises." Sélâ, that the agr«ement was a lease, and that the monthly pay- 
ment of $416.67, whether the coal was mined or not, though called a 
"royalty," Was a, rental to be pald to the executor, and as such was part 
of ïiie "income" of the estate. 

4. ExECUTOES AND AdMINISTRATOES — POWBRS — LbASB OF .GoÀt LaNDS. 

Where the chlef, if not the sole, value of land is for coal minlnj; purposes, 
and the only profit to be derlved therefrom is by sale or lease of the coal, 
either of whicli the executor, in hls discrétion, has power to do, the fact 
that the coal mines were not opened in the Mfe of the testator does uot 
affect the authority of the executor to lease the same, so as to make tlie 
rental thereof an income of the estate. 

In Equity. Bill by F. A. Eaynolds, a judgment créditer of Cas- 
siug B. Hanna, against said Hanna and otliers, to subjeet to tlie 
payment of his judgment the Interest of said défendant in the es- 
tate his father, Eobert Hanna, deceased. Decree for complainant. 

Francis J. Wing and J. Wm. Bail, for plaintiff. 
Estep, Dickey, Oarr & Goff, for défendants. 

JACKSON, Circuit Judge. Before taking up the exceptions of 
the défendant Brooks, trustée, to the master's report as amended, 
and flled herein May 4, 1892, it is proper to consider the question 
which is again strenuously urged on behalf of the respondents, — 
whether, under the will of Eobert Hanna, deceased, the défendants 
Oassius B. Hanna and wife, Hattie L., or either of them, acquired 
any such bénéficiai interest or trust estate as can be reached and 
subjected by complainant to the payment of his judgment against 
them. The court has heretofore, in an opinion iiled herein June 
11, 1891,1 given a construction to said will, which substantially an- 
swers tliis question in the affirmative, but at the request of counsel 
for défendants, and in the light of further argument, it has agiiin 
re-examined the matter, with the resuit that the views already ex- 
pressed and conclusions reached are rather confirmed than shaken. 
By the fourth item in the will the testator devised and bequeathed 
his entire estate to his executor, défendant Brooks, "in trust to be 
disposed of by him as hereinafter provided." The trustée was in- 
vested with full, ample, and complète power to manage, direct, and 
control the property bequeathed and devised according to his own 
best judgment and discrétion; it being the expressed wish and pur- 
pose of the testator to invest said executor and trustée "with power 
to manage and control my entire estate according to his own judg- 
ment and discrétion, the same as I could do myself, if living," and 
"subjeet only to, and be restrained only by, the spécial limitations 
herein imposed and expressed by me." Now, among the spécial 
limitations imposed and expressed by the testator to which the ex- 
ecutor's discretionary power of management and control were to be 
subjeet are certain provisions made for the beneflt of the testator's 

'The opinion referred to is superseded by the oue hère reported, and will not be pub- 
lished. ■ 
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son, Cassius B., as for him and his family or children, set eut in the 
seventh and eighth items of tlie original will and items 2 and 5 
of the codicil, as follows: 

"Item 7. I hereby authorize and direct my execntor, as soon as convenient 
aftei- my death, and in case my son, Cassius, sliall so request, to purcliase a 
liome lor him, at a cost not to exceod $12,000, talvins tlic titlc to iiimselt as 
exécuter and trustée, as aforesaid; tlie same to be liept as and for a liome 
for Cassius, free of rent, so long as lie desires so to oceuiiy tlie same. But in 
the final settlement of my esta te, as liereinafter provided, I direct tliat tlie 
money expended by my exécuter in Insurance, taxes, and assessments on the 
home so occupied by Cassius, together with six per cent, interest por annum 
on the cost of said home for the time it shall be so occupied by him, sliall be 
deducted from the amount that is to be paid to Cassius or his children, as is 
liereinafter provided, or, if my said execntor shall deem it best to deduct 
the amount of said annual insurance, taxes, assessments, and Interest trom 
tlie annual income that is to be paid to Cassius or his children, as hereinafter 
provided, he is hereby .authorized and dlrected to do so. 

"Item 8. So far as the same is practicable in conformlty with the othor pro- 
visions of this will, I désire the income of my estate each year to be appliod 
as follows: First, to the payment of taxes, insurance, assessments, and re- 
pairs that may be levied or beoome necessary to be made on any part of my 
estate, together with the necessary expenses of the administration of the 
same, including the compensation hereinafter provided to be paid to my 
exécuter; secondly, to the payment of the annuity of $2,000 hereinbefore 
provided for my wife, Harriet A. Hanna; thirdly, after the payment of ail 
the Items hereinafter montioned, I désire the remainder of the yearly ineomo 
or increase of my estate that shall be coUected and reeeived to be divided into 
two equal parts, one part to be expended by my said exécuter for the beneflt 
of my son Cassius, and his family, so long as lie, Cassius, shall live, or, in case 
my said exécuter shall deem it proper and best, but in no event otherwise, 
he may pay the wliole or any part of such portion of the yearly net income 
of my estate (subject to the déductions as above provided for taxes, etc.) 
to my son, Cassius, in cash. The other of said equal parts into which the net 
yearly income of my estate is to be divided as provided in this section I direct 
my said execntor to expend for the beneflt of the children of my deceased 
daughter Arrial T. Whitacre, In such manner that each of said children shall 
hâve an equal and the same portion with the o'^her. In case any of said 
cliildren of my daughter Arrial should die wity.mt issue before the final 
division of my estate, then the share of the inconnu of my estate of such chUd 
or children so dying shall be divided between the other children of my 
daughter Arrial, or the issue of them,— they, in such case, to take per stlrpes, 
and not per capita; and in case any of the said children of my daughter 
Arrial should die before the final' distribution of my estate, leaving issue, 
I direct that the share of the income of my estate whicli would be comtng to 
such child of Arrial if living shall be paid to the issue of such child, share and 
share alike, and I hereby authorize my executor to pay in cash. If he shall 
deem best, the whole or any part of such share of the Income of my estate 
as may be due to each of the children of my daughter Arrial, as aforesaid;' 
he to take in such case the receipt of the guardian or other person who for 
the tlme being may be charged with tlie care or custody of said children, or 
oither of them, for any payment made. And in the expendlture of income 
for the beneflt of my son, Cassius, and his family, as well as for the children 
of my daughter Arrial, I désire my executor to hâve in view the maintenance 
and éducation of my grandchildren on a scale comporting with their con- 
dition and rank in life; and if, in the judgment of my said executor, the net 
annual income of my estate as above described caimot ail be propeiiy and 
iudiciously expended or advanced to Cassius and his family and to the children 
of Arrial as hereinbefore described, I authorize and direct my executor to In- 
vest such surplus as may reniain after what he deems a reasonable expendl- 
ture has been made for the benefit of the' child or grandchild who would be 
entitled to it under the f oregoing plan of distribution." 
v.55F.no.7 — 50 
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Item 2 of the co4içil provides: 

"In order to eettle dlsUnctly and make forerer free from dispute that 
portion of item 8 of my said will wMch relates to tlae division and distribution 
of the annual net income of my estate, I hereby declai-e It to be my wish and 
will, and I do hereby accordingly direct, tbat the one half of sald yearly net 
income whlch is to be expended for the benefit of my son, Cassius, and hia 
family, Is to be expended for his benefit only, until the tlme arrives when the 
final distribution of my estate shall be made undep the provisions of said 
wlll, and to thia extent are the words in sald will directing sald portion of 
Income to be expended for his benefit, 'so long as he, Cassius, shall live,' to be 
modifled and controlled; also the one half of said annual tncome whlch is to 
be expended for the benefit of Cassius, as aforesald, shall, until expended or 
otberwise disposed of as provided in said item, be lield and Icept by my siiid ex- 
ecutor In his possession In trust, to the end that the same may be applied as 
my said exécuter shall deem best, and not otherwise, for the benefit of my 
son, Cassius, and his family; also that any portion of sald share of income 
which may be invested for the benefit of Cassius shall likewise be held and 
kept in his own possession, In tnist by my said exe^cutor, the same to be 
exi)ended for Cassius' benefit, or pald him at such times and In such amounts 
as he, my said exécuter, may deem best, and not otherwise." 

By th.e tMrd item of the codicil the final distribution of the es- 
tate, if not sooner made, under the powers conferred by the wUl is 
directed to be made "as soon as may be after the death of my son, 
Cassius, provided at that time the youngest child of my daughter 
Arrial then living shall hâve reached the âge of majority;" and by 
the fifth item of said codicil it is declared that, "in the event of my 
Bon, Cassius, should hâve no children living nor grandchildren liv- 
ing at the time of the final distribution of my estate, as provided in 
my said will, I direct my executor to retain in his ovi^n custody and 
possession one half of the whole estate as it may then exist, and 
hold the same in trust so long as Cassius may live, giving to Cas- 
sius so much of the annual net income of said one half as he may 
deem best, and at the death of Cassius said one half of my estate 
so retained and held to be by said executor distributed per stirpes 
among the children and grandchUdren of my daughter Arrial." 

On the final distribution of the principal or corpus of the estate 
the children of Cassius then living and the children of the daughter 
Arrial or their issue were to share therein equally after equalizing 
advancements made to their respective parents by the testator. 
There bas been no final distribution or division of the principal of 
thé estate, and it is not material to the présent case to déter- 
mine yrhen such division could or should be made by the executor, 
the son, Cassius, being still alive, and the youngest child of the 
testator^s daughter not attaining his majority until September 17, 
1894. While the will gives to the executor the amplest and most 
complète discretionary powers in the management and control of 
the estate, and invests blm with full authority to rent, sell, or im- 
prove the whole or any part thereof, real or personal, and to invest, 
and from time to time reinvest, in such manner and in such prop- 
etty, either real or personal, as he niay deem best to do, the same as 
the testator could do if living. Certain trusts are created and im- 
pressed upon the net annual income or incomes of the estate during 
the life of Cassius, or until the final distribution is made of the 
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principal, wMch confers rights and imposes duties not covered by 
or subject to the gênerai powers conferred upon the executors in 
respect to the corpus of the estate. The testator clearly intended 
to separate the net income from the body of the estate, and to im- 
press such income with a trust for the benefit of designated cestuis 
que trustent, and imposed upon the executor, as trustée, the duty 
of executing and carrying such trust into effect. Now, wLo are 
the beneâciaries of this income trust, and how far are the rights of 
such beneliciaries subject to the discrétion of the trustée in respect 
to the application or disposition of the trust fund? It cannot be 
questioned that the three children of the testator's daughter Ar- 
rial take a vested équitable estate or interest in and to one half of 
said annual net income, which, under the directions of the will, the 
trustée was required to distribute, expend, or invest for their bene- 
fit equally. He was given the discrétion to pay the whole or any 
part of each child's share of such income in cash, or if, in his judg- 
ment, such shares of the income could not ail be properly and judi- 
ciously expended for or advanced to said beneflciaries, he was au- 
thorized and directed to invest such surplus as may remain, after 
what he deems a reasonable expenditure has been made, for the 
benefit of the child or grandchild who would be entitled to it (the 
surplus income) under the foregoing plan of distribution. In case 
any of said children should die without issue before the final divi- 
sion of the estate, the share of the income of such child or children 
so dying was to be divided between the other (surviving) children 
of Arrial; or if, in any event, any of such children should, before 
final distribution of the estate, die leaving issue, the share of such 
child so dying was to be paid to such issue. Thèse limitations over 
in the event of the death of any of said children before the princi- 
pal of the estate is divided clearly relate to their respective shares 
of the one half of the annual net income given to tliem as a class, 
and in no way alïect the question under considération, touching the 
existence and character of the trust intended to be impressed upon 
the income of the estate, and the duties and powers of the trustée 
in respect to such trusts. That it was the duty of the trustée, dur- 
ing the life of thèse grandchildren, until the final division of the 
principal of the estate, to pay over to, expend or invest for, them, 
their respective shares of said one half of the net annual income, is 
further shown by the ninth item of the will, which directs that the 
executor "shall continue to control and manage my estate, and 
distribute or distribute and invest the annual income of my estate, 
as hereinbefore provided, from year to year," until the final dis- 
tribution of the estate is made. In making distribution, expendi- 
tures, or investm'ents of said income for the benefit of the cestui 
que trust the testator desired the trustée to hâve in view the main- 
tenance and éducation of his grandchildren "on a scale comporting 
with their condition and rank in life." 

This expressed desii'e was manifestly not intended to eut down 
or restrict the trust in favor of the said grandchildren to one for 
maintenance and éducation, but was merely suggtîsted as a consid 
eration to be borne in mind by the trustée in making advancement 
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or expenditures for beneficiaries ont of the tnist fimd, for it îs fol- 
lowed by the imperative direction to invest such surplus of the in- 
come as may remain after aU reasonable expenditures hâve been 
made for the beneât of the child or grandchild who would be en- 
titled thereto under the testator's plan for the distribution of the 
income of his estate. There is no déclaration, expressed or implied, 
that the one half of the net annual income impresst^d with the trust, 
or any part thereof, is in any event to go back to the coi'pus or body 
of the estate, and from a portion of the piincipal to be finaJly di- 
Tlded between the children of Cassius and Arriiil after equalizing 
advancements previously made by the testator. It hardly admits 
of discussion that the children of Arrial could compel the trustée 
to exécute this trust in their favor, and apply one half of the net 
annual income of the estate to their beneflt. They could require 
him either to distrib e, expend, or invest to or for them said in- 
come, according to their respective shares therein, subject to the 
contingent limitations over in the event of either dying before the 
finaJ distribution of the estate. The neglect or refusai of the trus- 
tée either to distribute or invest the trust fund for their beneflt 
would be a clear breach of trust. The trustée was undoubtedly in- 
vested with a discrétion as to the amount in quantum of the in- 
come he would pay over in cash, or expend for the beneficiaries, 
and the discrétion, so long as honestly and reasonably exercised, a 
court of equity could not or would not control; but the sur'plus or 
residue of income not so distributed was required to be invested for 
the beneflt of the cestui que trust entitlMÎ thereto. There is noth- 
ing to indicate that it was the intention of the testator to limit and 
confine the application of the trust fund to the personal support of 
the desiguated beneficiaries; on the contrary, it clearly appears that 
the provision was for the gênerai beneflt. There is no direction or 
provision against anticipation or aliénation by the cestui que trust 
of the beneflt or interest given, nor is there any intention expressed 
or implied that the interest of the beneficiaries in the tnist fund 
shall not be liable for or be subjected to the payment of their debts. 
Neither is there any limitation over in the event of ba.nkniptcy, or 
upon the attempt of creditors to reach the share or interest of the 
cestui que trust in the funds. Under the circumstances, it is clear 
that the children of Arrial, when or as they come of âge, could, in 
the absence of some prohibitory statute, hâve assigned or alienated 
their respective shares in the trust fund already accrued or which 
might thereafter accrue up to the final division of the principiU of 
the estate. It is equally clear that their respective shares in the 
trust fund, in the absence of positive provision of lawexemptingsuch 
équitable interest and liability therefor, could be subjected in equity 
to the payment of their debts contracted after they may hâve at- 
tained their majority. Now, what has been said as to the one half 
of the net annual income bequeathed in trust for the childi'en of the 
daughter of Arrial applies with equal, if not greater, force to the 
one half of the other half of said income given for the benefit of 
Oassius, or for Cassius and his family or children. The cestuis que 
trustent of each half of the net yearjy income are placed upon siib- 
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stiuitially vlie same footing, witli this exception: tliat tliere is no 
limitation over of tliis Oassius' lialf of tlie income in the event of his 
(lealh, or of clie deatli of either of liis cMldren, before the final di- 
vision of tliG estate. Tlie trustée is directed by the eiglith item of 
tlie ^^'ill to expend one half of said net annual income for the benefit 
of t-'aissius and his family, or, in case he should deem it best, to pay 
tlie whole or any part tliereof over to Cassius in cash ; and if, in his 
judginent, said half of the net income could not ail be properly and 
judiciously expended or advanced to Cassius and his family, the 
trustée is directed to invest the surplus thereof "for the benefit of 
the child or grandchild who would be entitled to it [sucli sxirplus 
income] under the foregoing plan of distribution." Tlie "foregoing 
plan of distribution" tlius referred to related alone to the net yearly 
income impressed with the trusts in favor of the designated bene- 
flciavies. Jîy the second item of the codicil, wliich Avas intended to 
settle deflnilely and free from dispute that portion of item 8 of the 
will relating to the division and distribution of the annual net in- 
come of the estate, the testator déclares It to be his wish and will, 
and he accordingly directs, "tliat the one half of said net yearly in- 
come which is to be expended for the benefit of my son, Cassius, and 
his family, is to be expended for his benefit only until the time ar- 
rives when the final distribution of niy estate sliall be made, and the 
provisions of said will, and to tins extent the words in said will 
directing said portion of income to be expended for his benefit, 'so 
long as he, Cassius, shall live,' to be modiûed and controUed; also 
that the one half of said annual income wliieh is to be expended for 
the benefit of Cassius, as aforesaid, shall, until expended or other- 
wise disposed of as provided in said item, be held and kept by my 
said executor in his possession, in trust, to the end that the same 
may be applied, as my said executor shall deem best, and not other- 
wise, for the benefit of my son, Cassius, and his family; also that 
any portion of said share of income which may be invested for the 
benefit of Cassius shall likewise be held and kept in his own posses- 
sion, in trust, by my said executor, the same to be expended for Cas- 
sius' benefit, or paid to him at such time and in such amoijnts as he, 
my said executor, may deem best, and not otlierwise." It appears 
that no portion of said share of income lias been invested by the 
trustée for the benefit of Cassius, but that tliere is a portion thereof 
remaining unexpended and undisposed of, which the trustée holds 
for the olsjects of the trust. 

The person or persons entitled to this unexpended and uninvested 
surplus of the accrued Income, or to such income as may hereafter 
accrue, until the final division of the estate, présents a question of 
some difflculty. The complainant insists that Cassius is the sole 
beneficiarj'. The respondents contend that the "family" of Cassius 
share equally with him in the trust fund. If Hattie L. Hanna, the 
wife of Cassius, is entitled to a bénéficiai interest in said income 
trust, her share thereof would be equally liable with tliat of Cassius, 
she being equally bound by the judgment sought to be enforced. I 
am, however, of the opinion after careful considération of the mat- 
ter, that the wife of Cassius takes no bénéficiai interest or share 
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in tlie trust, and that Cassius Mmself is not the sole beneficiary 
thereof, but that the objecta of the trusts to the one half of the net 
income involved are Oassius and his children, of whom there are 
two, one a minor, and the other now an adult. The word "family," 
employed in the will, admits of a great variety of applications. It 
may mean a man's household, consisting of Mmself, his wife, chil- 
dren, and servants; it may mean his wife and children, or his chil- 
dren, excluding his wife; it is sometimes construed to mean his heirs 
at law. Its proper interprétation in each case must dépend upon 
and be determined by the context of the will, the circumstances in 
which the testator is placed, and the character and situation of 
those who may be presumed to be the objects of his bounty. Story, 
Eq. Jur. §§ 1065b, 1071, and cases cited. 

In Pigg V. Clarke, 3 Ch. Div. 672, it was said by the master of the 
roUs that "every word which has more than one meaning has a 
primary meaning; and if it has a primary meaning you want a con- 
text to flnd another. What, then, is the primary meaning of 'fam- 
ily?' It is 'children.' That is clear upon the authorities which 
hâve been cited, and, independently of them, I should hâve come to 
the same conclusion." 

In the présent case it may be assumed that Cassius and his 
children were, equally with the children of the deceased daugliter 
Arrial, the objects of the testator's bounty. The provisions of the 
ninth item of the will and flfth item of the codicil indicate that 
the children of Cassius were the beneflciaries intended by the term 
"family," rather than the wife and children. They come within 
the expressed désire of the testator that the trustée, in the expend- 
iture of the trust fund, should hâve in view the maintenance and 
éducation of the grandchildren on a scale comporting with their 
their condition and rank in life. Cassius' children are so far im- 
plied, if not express, objects of the testator's bounty, that, if the 
entire trust fund were paid over or received by him, a court of 
èquity would treat and consider him a subtrustee for their beneflt 
to the extent of a fair proportion of the fund, under the principle 
laid down in Chase v. Chase, 2 Allen, 101; Perry, Trusts, §§ 117, 
118, and cases cited. The children of Cassius being cobeneficiaries 
with hun of the trust fund, it is claimed that there can be no ap- 
portionment thereof, so as to give him or his creditors any deflnite- 
or separate portion thereof. It is, however, well settled that a 
court of equity can, and wUl in cases like the présent, apportion the 
trust fund. Perry, Trusts, § 118; Nichols v. Eaton, 91 U. S. 723, 
and cases cited. 

How the trust fund in question should be divided between Cas- 
sius and his children is a matter not free from doubt or difficulty, 
but, taking an équitable view of it, the apportionment should be 
made between them so as to assign or allot one half thereof t» 
Cassius and one half to his children; thus making Cassius' share 
from the net yearly income of the estate one fourth of the whole. 

It is further urged that the trust fund hère under considération, 
is to go for the support of the designated beneflciaries, and that 
Cassius' interest therein cannot be subjected to the payment of his 



KAYNOLDS V. HÀKNA. 791 

debts. There is nothing on the face of the will to sustain the as- 
suinption tkat the income impressed with the trust waa intended 
for support, rather than for the gênerai beneflt of the cestui que 
trust. But suppose it was bequeathed for that purpose, or for that 
object, would that defeat the right of the beneficiary to alienate 
his interest, or prevent his creditors from reaching it, in the ab- 
sence of some positive provision of law exempting it from such lia- 
bility, or of a clearly expressed intention on the part of the creator 
of the trust tliat the fund should not be assigned or be made liable 
for the debts of the cestui que trust? We think not. The geueral 
doctrine on the subject is thus stated by Perry, Trusts, § 386: 

"Therefore, when an équitable Interest is mentioned in fhe cestui que tnist, 
lie may dispose of it, or it may pass to his assignée by opération of law, if ho 
beeome a bankrupt. ïlius a trust for a person's support, or to pay the inter- 
est to a person for life, as the trustée may thinli proper, or when it shall be- 
eome payable, or in such sums or portions, and at such times and in such 
manner as the tnistee may think bost, may be excreised according to the 
direction of the trustées, btit the bankruptcy of the cestui que trusts puts an 
end to the discrétion of the trustées, and vests the whole Interest in the as- 
signées; and this is so where the trustées were directed to pay as they should 
think proper, and at their mil and plea.sure, and not otherwise, so that the 
cestui que trust should hâve no right, claim, or demand other tlian the tnistees 
should think proper." 

The court Ihought in Snowdon v. Dales, G Sim. 524, that, taliing 
the -whole instrument together, the cestui que trust has a vested 
interest; that those dhections applied only to the manner of en- 
joyment, and that the équitable interest vested in the assignée at 
liis bankruptcy. The test is: Would executors of the cestui que 
trust hâve a right to call for any arrears? If so, the assignées 
■would hâve the right to call for the future income or interest. 
This is directly applicable to the présent case. There is a further 
«onsideration and distinction on this subject pointed out by the 
court in Slattery v. Wason, 151 Mass. 260, 23 N. E. Eep. 843, where 
it is said: 

"When the whole income or a definite sum is given the beneficiary for his 
support, the whole belongs to him, and is to be applied by him at his discré- 
tion, and the expression of the purpose for wliich it is ^ven is not deemed 
to be the expression of an intention that the right to secure it shall not be 
Inaliénable; but when the right given is for the support out of a fund which 
is given to anothor, the right is in its nature inaliénable, and the intention of 
the donor that it shall not be aliénable is presumed." 

What is meant by this latter clause is that when a fund is given, 
not to a trustée, but to any person beneflcially, and is charged with 
the support of another, the latter's interest is presumably inalién- 
able. Thus in Baker v. Brown, 146 Mass. 369, 15 N. E. Rep. 783, 
the testatrix gave her estate to daughters, "subject to the condi- 
tion that they should support their father during his lifetime." It 
was held that under the circumstances of that case the intention of 
the testatrix was that the daughters shovtld furnish the father with 
a reasonable support in their own household or elsewhere, the mode 
of his support being in their discrétion, and that the interest of 
the father was such that it covdd not be réached by his creditors 
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without îtoposîng upon the daughters duties and obligations différ- 
ent from and greater than those imposed by the will. 

The gênerai doctrine laid down in Perry, Trusts, §§ 286, 280a, and 
in 2 Story, Eq. Jur. §§ 974, 974a, foUowing the English nile an- 
nounced in Brandon v. Robinson, 18 Veg. 429, that alienability 
and the conséquent liability for debts is an inséparable incident at- 
taching to any vested bénéficiai interest or trust estate in the ab- 
sence of limitations orer, or for other provisions for the lessor of 
such interest in such event, bas no doubt been qualifled or depurted 
from by many courts in this country to the extent of holding iluit a 
party may settle property on another or for another's benefit in 
such a manner that it cannot be alienated or passed to assijrnees 
so as to be reached by creditors, even when there is no provision 
that the interest shall cease and détermine upon the happening of 
such contingency, nor any limitation over. Thus it is said in Spar- 
hawk V. Cloon, 125 Mass. 263, that— 

"The rule In England, slnce the tlme of Lord Eldon, has provlded that when 
Income of a trust estate is glyen to any person (other than a married wonian) 
(or life, the équitable estate for life Is aliénable by, and Uable In equity to, 
the debts of the cestul que trust, and that this quaUty Is so inséparable from 
the estate that no provision, however expressed, which does not operate as to 
lessor or limitation of the estate or interest itself, can protect it from bis debts, 
[citin!,' Brandon v. Kobinson, IS Ves. 429; Bramhall v. Ferris, 14 N. Y. 41—1-4; 
and Nlchols v. Levy, 5 Wall. 433.] On the other hand, It has been mnint^iined 
by the courts of recognlzed authority that the foundor of a trust may socure 
the enjoyment of It to other persons, the object of his bouiity, by providing 
that it shall not be aliénable by them, or to subject it to be takeu by this 
condition; and that his intention hi this regard, when clearly expressed by 
hlm, must be carried out by the court, even though there is no cesser or 
limitation over." 

In Banli v. Adams, 133 Mass. 170, it was heM that a person hnv- 
ing the entire right to dispose of property may settle it in trust 
in favor of another with the provision that the income sliall not be 
alienated by the beneficiary by anticipation, or be subject to be 
talien by his creditors in advance of its payment to him, although 
there is no cesser or limitation over the fund or estate in such an 
event. In Poster v. Foster, 133 Mass. 179, 180, the will provided 
that "the trustées may, at their discrétion, pay or apply the income 
of the fund to the personal beneflt or comfort of the son, or such 
member or members of his immédiate family as the trustées may 
think proper, and that such income shall not be subject to his [ihe 
Bon's] debts, or assignable by hlm bywayof anticipation;" and it 
was held that the son had no such interest as could be reached by 
his creditors. That case is too clearly distinguishable from the pi-es- 
ent to require further notice. It certainly does not sustain the con- 
tention that the share of Cassius of the trust fund under considéra- 
tion cannot be reached by complainant Maynard v. Cleaves, 149 
Mass. 307, 21 N. E. Rep. 376, more nearly approaches the présent. 
There the testator gave to his wife, during her life, the income of ail 
his estate, "to be for her comfort and support," and expressing the 
wish that she should provide for an unmarried daughter, and that a 
'iiome and grounds" be kept "as a home for them." After the 
death of the daughter, creditors of the beneficiary were allowed 
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to snbject the inconie to the payment of their debts against lier, 

tlie court saying: 

"It is setlled In tliis commonwealth that a testator who makes a gift of 
incc; i:' to a beiieficiary may provide that it shall not be aliénable iii advauce 
by liim, or be subject to be talcen by his croditors. But, in ordor to give isticli 
a (lunb'tied estate, insteart of an absolute one, tlie langttage of the testator 
imist be siich as clearly to import an Intention to do so. In tlie ease at bar 
th(> trs-itt'jr makes an absolute gift of the whole ineouie of his esta.te to his 
widow for lier life. Tlie words, 'to be for lier comfort and suiiport,' at most 
o- i>r ■ -s iiio iiiotiv" ami Burnose of the gift. Imt eannot be lield to make the 
gift conditional. They hâve little, if any, more signiflcance tlian the words, 
'to be for lier beneflt and enjoyment,' and are not to eut down the clearly 
expressed absolute gift to a qualified or conditional one." 

The courts of Vermont, Connecticut, l'ennsylvania, Maryland, 
Virginia, and of Missouri hold substantially the sarne doctrine as 
that announced in the above Massachusetts décision, and tlie su- 
prême court, in Mchols v. Eaton, 91 U. S. 71G--730, bas indieated 
an inclination to adopt tbis modem view and departure froni the 
English rule; but neither in that case nor in any other that bas 
conie to our attention bas the suprême court actualîy done so. The 
positive autliority of Nicliols v. Eaton is coextensive only witb the 
facts on which it was made. It bas, however, been frciptently mis- 
applied, or pressed beyond what was actualîy deeided. In that 
case tbe will contained the express provision that, if the beneliciary 
sliould alienate or dispose of the income to whicb be was entitled 
under tbe trusts of the will, or if by reason of bankruptcy or in- 
solvencyor any other means wbatsoever said income could be no 
longer personally enjoyed bybim, but tlie same would become vested 
in or payable to soiue other person, then the trust expressed in the 
will, concerning se miich tliereof as would so vest, should inimo- 
diately cease and détermine, and tbe trust fund was then to be 
paid to tbe wife and children, or wife and cbild, as the case rniglit 
be, of the beneficiary, and, in defaiilt of imj wife, cbild, or children, 
the income was to accumulate in augmentation of the principal 
fund; thus making a clear limitation over upon the happening of 
the designated oontingencies which were to deterraiiie tbe benfici- 
ary's interest. 

It was furtber provided that, in case, after the cessation or dé- 
termination of the beneficiary's interest in tbe income as directed, 
tlie trustées might, "in their discrétion, but witboat its l)ei:ng ob- 
ligatory upon thiem, pay to or apply for the use of" the beneficiary, 
or for the use of him and his wife and family, so mach and such 
parts of the income to which the said beneficiary would bave been 
entitled under tbe preceding trusts, in case tbe forfeiture provided 
for had not happened. The trust under the will tenninated by 
bankruptcy of the beneficiary. The assignée thereafter claitned 
the fund, or a portion of it, under tbe discretionary power con- 
ferred upon the trustées to pay or to apply the income for the use 
of the cestui que trust, or for him and bis wife and family, to tbe 
same extent the beneficiary would bave been entitled if tbe for- 
feiture had not haiipened. It was conceded by the claimant, and 
so held by the court, that tbe beneficiary's interest given by the 
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will had ceaseS aud determîned on Ms bankruplcy, and it was 
further held by the court that it was thereafter purely discre- 
tjonary with tlîe trustées whether they would pay to or apply any 
parts of the forfeited income to the use of the beneficiary, or for 
him and his famih", and that this diseretionary power in the trus- 
tées could not be controlled by the court, or be called inio exer- 
cise either for the former cestui que trust or his creditors. What- 
ever might corne to the beneficiary from the voluntaiy exercise by 
the trustées of the discrétion conferred upon theni would neither 
constitute a portion of the trusrt; bequest, nor be subject to the 
control or claims of the assignée. This case of ÎJichols v. Eaton 
closely resembles that of Godden t. Crowhurst, 10 Sim. 642-044, 
where the will directed that, in case the testator's son, for whom 
the trust was created, "should at any time or times make any as- 
signment, mortgage, or charge of or upon, or in any manner dispose 
of by way of anticipation the said interest, dividends, or accumula- 
tions, or any part thereof, to which he was entitled for life, as 
aforesaid, or attempt or agi'ee so to do, or commit any act whereby 
the same, or any part thereof, could or might, if the absolute prop- 
erty thereof were vested in him, be forfeited unto or become vested 
in any person or persons, then, and in any of said cases, his 
trustées shall henceforth pay and apply the said interest, dividends, 
and accumulations for the maintenance and support of his said son, 
and any wife, child, or children he might liave, and for the éduca- 
tion of such issue, or any of them, as his trustées for the time being 
should, in their discrétion, think lit." There, as in Nichols v. 
Eaton, the bénéficiai Interest given by the will terminâtes upon 
the happening of one of the contingencies expressly provided for; 
and- thereafter the application of the fund rested in the discrétion 
of the trustées. Neither of ihese décisions, cited and relied on by 
respondents, are in point liere. The case under considération is 
essentially différent. Hère there is no intention, expressed or im- 
plied, that the share of the trust fund given to Cassius was to ter- 
minate or be forfeited in any event, or for any cause. Nor was 
there any prohibition against aliénation or anticipation, but his 
interest was to continue witbout restriction as to its use during 
lifls life, or nntil the final division of the corpus of the estate. 
Neither was it lef t to the discrétion of the trustée to give or with- 
hold this interest from the designated beneficiary; on the contrary, 
it was made his imperative duty to pay over or expend or invest, 
that share of the fund for the beneflt of the cestui que trust. Such 
discrétion as was not conferred upon the trustée relates alone to 
the quantum of the fund he would pay in cash, or to the manner 
of its expenditure for the beneficiary, or to the investment of any 
surph» of the fund for the beneflt of Cassius. The trust was an 
execiited one, and such discrétion as was given the trustée was 
subject to control, and neither prevented the interest intended for 
Cassius from vesting, nor in any way aflected his bénéficiai owner- 
ship. If, therefore, ihe more modem rule adopted in some of the 
states in référence to trust interests or estâtes were applicable to 
ihe case at bar, it would not foUow that the share of Cassius in 
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the trust fund hère involTed could not be reacted by his judgment 
créditer. Some of the authorities relied on by respondents, sucli 
as Leavitt v. Beirne, 21 Conn. 1, were settlements for married 
womeii and for wives and chUdren, which stand upon a différent 
footing; the rule in respect to trusts for married women being that 
during coverture restrictions or provisions against aliénation or 
anticipation are yalid, but terminate or cease to be operative upon 
or after discoverture. Perry, Trusts, §§ 387, 671. This class of 
cases bas no application to trusts in favor of persons sui juris, like 
the présent. 

In some of the states, as in New York, Illinois, and Tennessee, 
there are statutory provisions preventing the aliénation of trust 
estâtes, or exempting the interests of the beneficiaries therein from 
liability for the debts where the trust is created by, or the prop- 
erty so held has proceeded from, some person other than the de- 
fendant himself, and the trust is declared by will duly recorded or 
deed duly registered. Graff v. Bonnett, 31 N. Y. 9; Campbell v. 
Foster, 35 N. Y. 361; WiUiams v. Thorn, 70 N. Y. 270; Nichols v. 
Levy, 5 Wall. 433; Spindle v. Shreve, 111 U. S. 542-548, 4 Sun. Ct. 
Kep. 522; and one branch of Potter v. Couch, 141 U. S. 319, 320, 11 
Sup. Ct. Rep. 1005, — Avere cases where such statutory provisions 
were construed and applied. In Spindle v. Shreve, 111 U. S., at 
pages 547, 548, 4 Sup. Ct. Eep., at pages 524, 525, it is said by Mr. 
Justice Matthews, speaking for the court — 

"That it cannot be doubted tliat it is compétent for testators and grantors, 
hy will or deed, to establlsli trusts, both of real aud personal property, and of 
rents, issues, and profits, and produce of tlie same, by appropriation and limi- 
tation and power to tnistees, whicli shall secnre the application of such 
bounty to the personal and famlly uses during the Ufe of the beneficiary, so 
that it shall not be subject to aliénation, elther by voluntary act on his part 
or in invitum by his creditors. The llmits within which such provision may 
be made and admlnistered of course must be found in the law of that jurls- 
diction which is the situs of the property In case of real estate, and in case of 
personalty where the trust was created, or is to be admlnistered, according 
to clrcumstances; and m determining thèse llmits that law déclares how far 
and by what forms and modes the institution of property may be permitted 
to accommodate itself to the wlU and convenlence of individuals, without 
préjudice to public interests and pollcy; by what limitations and instru- 
ments its usual incidents may be affected and altered, so as to efCectuate the 
intention of parties; how far the dominion Impliod in the Idea of property 
may be extended, so as to limit the future dominion of those who succeed to 
the bénéficiai enjoyment. It follows that the judgment in each case must be 
determined by the positive provision of the law of the locallties which govem 
it, and the particular terms of the instrument by which the scheme is 
framed." 

The resuit of the authorities most favorable to the contention 
of respondents is that, where the creator of the trust does not ex- 
pressly or by clearly manifested intention restrict aliénation or ex- 
clude the trust property or fund from liability for debts of the benefl- 
ciary, and there is no positive provision of law to the contrary, the 
«estui que trust may assign his équitable interest or estate, and 
the same may be reached and subjected to the payment of his debls 
by a court of equity, after his creditor has exhausted his remedy 
at law. "It is the settled rule of law," says Mr. Justice Swayne, 
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speaking for the court, in Nichols v. Levy, 5 Wall. 441, "tliat tlie 
bénéficiai interest of the cestui que trust, whatever it may be, is 
liable for tlie payment of his debts. It cannot be so fenced about 
by inhibitions and restrictions as to secure to it the inconsistent 
characteristic right and enjoynient to the beneflciary and inimunity 
from his creditors," 

There is no statute of Ohio establishing a rule of property in re- 
spect to trust estâtes that exempts the interests of the beneflciary 
therein from liability for his debts; on the contrary, it is provided 
by section 5464, Eev. St. Ohio, that "when a judgment debtor has 
not Personal or real property subject to levy or exécution sufHcient 
to satisfy the judgment, any équitable interest which he has in real 
estate, as mortgagor, mortgagee, or otherwise, or any interest he 
may hare in any banking, turnpike, bridge, or other joint-stock 
Company, or in any money contract, claim, or chose in action due 
or to beeome due to him, or in any judgment or order, or any money, . 
goods, or eflects which he has in the possession of any person or 
body politic or corporate, shall be subject to the payment of the 
judgment by action." It hardly admits of debate that the interest 
or share of Cassius in the trust fund held by and in the possession 
of the défendant Brooks, falls within the comprehensive provisions 
of tliis statute; and we hâve been cited to no décision or décisions 
of the suprême court of Ohio holding that such an interest as that 
given to and possessed by Cassius B. Hanna in the trust fund un- 
der considération could not be reached by his creditors. Unler the 
gênerai rule stated by Mr. Justice Matthews in Spindle v. Shreve, 
m U. S. 547, 548, 4 Sup. Ct. Rep. 524, 523, quoted above, testators 
in Ohio cannot so exécute wills or create trusts that a compliance 
therewith will resuit in a violation of law, or in overriding the pro- 
visions of the statute making the interest of the beneflciary in a 
truslt fund liable for his debts, unless there is some forfeiture 
clause or limitation over which will operate to terminate the in- 
terest of the estate of the cestui que trust. It may well be doubted 
whether, under a statute like that of Ohio, an expressed intention 
or déclaration of the testator that the share of Cassius in the trust 
fund should not be subjected to his debts, in the absence of any 
limitation over or termination of his interest, could hâve been sus- 
tained. It is not a Sound proposition to say that the intention of 
the testator in such a case must be executed without regard to 
the existing law, or that his expressed wishes , shall prevail against 
the positive provisions of the statute in respect to interests or es- 
tâtes given. In Kentucky there is a statute substantially like that 
of Ohio, and the décisions in that state fully sustain the views 
aboA^e expressed. Thus in Marshall's Trustée v. Eash, 87 Ky. IIG, 
7 S. W. Rep. 879, the interest of the cestui que trust was given to 
him absolutely, but with discrétion in the trustées in whom the con- 
trol or title was vested to pay to him such portions of the profits 
and in such manner as he might think best. It was held that this 
discrétion the trustée was bound to exercise in good faitli, and the 
reasonable exercise of which a court of equity would compel for 
the beneflt of the beneflciaries, and that the interest of the cestui 
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que trust could be reached and subjected to the pa,yment of his 
debts, and it was so subjected notwithstanding the discrétion con- 
ferred upon the trustées. In Eland's Adm'r v. Bland, (Ky.) 14 S. W. 
Eep. 423, there was a trust fund created, the income of which the will 
directed to be paid annually to a certain person for life, and decliu-ed 
that such income should not be subject to the debts of the benefici- 
ary, and that, if any attempt was made to subject it to such debts, 
it should be added to the principal, and the beneficiary should re- 
ceive no part of it. Thèse provisions of the will were held not to 
take such income out of the opération of a statute making trust 
estâtes subject to the debts of those for whose use they are held. 
In the more récent case of Bull t. Bank, Id. 425, the same gênerai 
principle was announced and applied where the devisor of the 
rents and profits of an estate provided that the interest should not 
be subject to the claim of any creditor. 

Without multiplying authorities on this subject, which is fully 
discussed in those already referred to, and in 2 Pom. Eq. Jur. 
§ 536, the conclusion of the court is that Cassius B. Hanna's share 
of the net annual income of the estate, accrued and to hereafter 
accrue until the final distribution of the principal thereof, as pro- 
vided by the will, can be reached and subjected in this proceeding 
to the payment of complainant's judgment. The question on which 
the court entertains the most doubt is whether said Cassius is not 
entitled to the entire one half of said net income, instead of the 
share as above indicated, and apportioned to him, but this doubt 
the court has resolved against the complainant and in favor of 
Cassius' children on the presumption that the latter were together, 
equally with the son, the objects of the testa tor's bounty. 

In regard to what should be treated or regarded as the net yearly 
income of the estate, which is made the subject of the trust by 
the will, the chief, if not the only, question or matter of différence 
or dispute between the parties is whether certain funds or monthly 
payments received and to be received by the executor and trustée 
from the Hocldng Coal & Iron Company, under a wrilten contract 
made and entered into between him and said company on Soplem- 
ber 9, 1885, for the mining of coal on certain land of the testator 
located in Hocldng county, Oliio, are to be considered income or 
part of the corpus of the estate. The master has reporied that the 
money received under this contract (amounting, up to ^Jl'irch 31, 
1892, 'to the sum of |30,000) was "income" of the estate, within the 
terms of tlie trust. To this the re.spondents hâve exce]»tel, claim- 
ing that the fund is part of the "corpus" of the estate. The execu- 
tor and trustée has so treated it, and made no distribution or invest- 
ment thereof, for the beneficiavies entitled to the net inemne under 
the trust. TVliether said fund is to be regai-ded as "ineome" or 
"corpus" of the estate dépends niainly mion the question whether 
the contract under which it has been and is still being received is 
a lease of the coal mine or a sale of the coal as part of the realty 
This must be determined by the proper construction of tlie instru- 
ment and the intention of the parties. By the terms of the con 
tract called an "agreement" the executor "grants" to the Hocking 
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Coal & Iron Company "the exclusive right, liceiise, and permission 
to enter upon the mine andremove the coal" from the premises. 
He also "grants" to said company "the right to occupy and malie 
use of 80 much of the surface of said land as wHl enable the sec- 
ond party (said company) to efflciently and properly conduct said 
mining opérations, also the right to make use of so much of the 
timber on the surface of said premises as may be necessary in 
mining on said premises; in considération whereof the company 
agrées to mine the coal on said premises, and to take therefrom, 
or to pay royalty on, not less than 50,000 tons of coal in each and 
every 12-months period from and after the Ist day of September, 
1885, and so continue to mine and pay royalty untU ail the coal 
that can be practically mined on said premises shall be so mined 
a,nd paid for: provided, that, if the second party shall not ûnd it 
practicable to remove more than 25,000 tons of coal during the 
flrst period of 12 months under this lease, the remaining 25,000 
tons due for said period shall be mined or paid for in addition to 
the stipulated 50,000 tons in the year following." The company 
further agrée to conduct such mining opération in a good and 
workmanlike manner, and especially in such manner that ail the 
coal that can be practically mined on said premises shall be so 
mined and paid for. And the company also agrées, within three 
months, to furnish thè executor a map and spécifications of the 
plan on which it proposes to conduct the mining opérations; also 
the size and location of pillars which it proposes to leave in order 
to keep said mine in a perfectly good condition until the coal, as 
aforesaid, shall be removed from the premises. Such plans and 
spécifications were to be deemed part of the contract, and receive 
the approval of the executor before the contract was to hâve auy 
force whatever. The second party further agrées to pay the exec- 
utor, as royalty for the coal land to be mined and taken from 
the premises as aforesaid in each month, the sum of ten (10) cents 
per ton of two thousand pounds for lump coal, such as usually 
passes over an inch and a quarter screen. Said paymcnt to be 
made on or before the 20th day of the month following the month 
in which such coal shall hâve been mined. It is the intention of 
the parties that said monthly payment under this contract, at 
least to the amount of |416.17 each, shall be macie re^ularly, 
whether the monthly proportion of coal on the basis of 50,000 tons 
per annum shall hâve been mined or not, and that any payment so 
made in advance of coal actually mined shall be appîied as royalty 
on the coal which may be thereafter mined in excess of the mini- 
mum amount herein provided for; also, that said second party shall 
be deemed to hâve fulfllled its covenant in respect to paymont of 
royalty during the flrst two years of this lease if it sliall pay 
monthly on the basis of 25,000 tons per year for the flrst of !<aid 
twelve-months period, and on the basis of 75,000 tons per year for 
the second of said twelve-months period." 

At the time of making the monthly pajTiients the company agreed 
to furnish a written reiwrt by its engineer or other proper officer, 
showing the number of tons of coal mined during the preceding 
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month, also the total number of tons mined to date of said report, 
also a description of the location in the mine from whlch the coal 
mined in the month preceding was taken, to the end that the exec- 
utor might he fully advised as to "the amount of coal which may 
hâve beén taken from said premises under this lease, the amount 
paid thereon, and the place from which the same shall hâve been 
taken." The right was reserved to the executor, either in person, 
or by his représentative to enter upon the premises, or any part 
thereof, at reasonable hours, for the purpose of inspecting the work 
of mining the coal, etc., and verifying, by measurement or otherwise, 
the amount of coal that has been taken from the land. The right 
is also given the executor to inspect the books and papers of the 
Company relating to its opérations "under this lease" for the pur- 
pose of verifying the accuracy of said reports. The corapany was 
to pay taxes, fées, and expenses under state or national laws on the 
coal mine, while the executor was to pay taxes on the land and coal 
which was not mined. It was further pro\dded that if the coal 
Company should "fail, neglect, or refuse, for thirty days after the 
same became due, to make any monthly paj^ments, this lease may, 
at the option of the flrst party, and not otherwise, be declared for- 
feited, and in the event of such forfeiture the flrst party may at once 
re-enter upon, and take and hold exclusive possession of, the de- 
mised premises, and every part thereof." The executor was also 
given the right to forfeit the contract for the company's failure or 
neglect to perfomi either or any of its covenants, and was given a 
lien, in case of any such default, upon ail the improvements, tracks, 
and flxtures which the company may hâve constructed or placed 
upon or under the surface of the premises granted, as security for 
fuU performance of each and every covenant stipulated to be paid 
or performed. If the mining opérations of the coal were inteiTupted 
by strikes, or through means or agencies beyond its control, the ob- 
ligation to mine and pay said royalty should be suspended during 
the period of such interruption, but except during the period of such 
unavoidable interruption the company was to be liable for "the 
amount of royalty which would be due under the terms of this con- 
tract, in respect to coal mined each month, the same as if said coal 
had actually been mined." It was further agreed that the company 
should "make no sale, transfer, or assignment, in any form, of its 
rights under this agreement, nor sublet any portion of said j)remises 
hereby demised," without the written consent of the executors, 
"and any such sale, transfer, assignment, or subletting without the 
consent of the flrst party, in writing, shall be null and void." When 
the company has mined and paid for ail the coal that could prac- 
tically be mined, and fully performed ail its covenants, it was per- 
mitted to remove from the premises ail tracks, flxtures, and other 
properties which it may hâve placed thereon. 

This contract or agreement is clearly, in its légal effect and mean- 
ing, a lease, and the monthly payment of |416.67 whetlier coal i» 
mined or not, although called "royalty," is the rental to be paid by 
the lessee for "the exclusive right, permission, and license to enter 
upon the mine, and remove the coal," together with "the right to oc- 
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cupy and make use of so much of the surface of said land as will ena- 
ble the second party to efficiently and properly conduct said miuin;^' 
opérations, and to make use of so much of tlie timber on the surface 
of the premises as may be necessary in mining." That the executor 
"grant" thèse rights in no way changes the character of the agree- 
ment, which is flve times referred to as a "lease." No technical 
words are necessary in a lease, and it is not material that tlie rental 
to be paid to the lessee is called "royalty," which is perhaps the 
most appropriate word where rental is based upon the quantity of 
coal or other minerai that is or may be taken from the mine. The 
subject of the contract is frequently referred to in the instrument 
as the "demised premises." The stipulations against subletting 
without the written consent of the executor, and for forfeiture and 
a re-entry for the nonpaynient of the monthly royalty or rent, or for 
nonperformance of either or ail of the covenants on the part of the 
Company, are more appropriate to a lease than to an absolute sale 
of the coal in place, or as mined. "The légal understanding of 
a lease for years is a contract for the possession and profits of land 
for a determinate period, with the recompense of rent." U. S. v. 
Gratiot, 14 Pet. 538. In that case the license for smelting ore was 
styled an "indenture," and the compensation to be paid was 6 
pounds of every 100 pounds of lead smelted. It was held to be a 
lease. In the présent case the term is sufficiently definite. Sub- 
ject to its sooner termination under the forfeiture clauses of the 
contract, it is to continue so long as there is coal that can be "prac- 
ticably mined." This constitutes a "detenninate period." The par- 
ties themselves contemplated a lease, and so regarded the contract. 
The resolution of the Hocking Coal & Iron Company's board of di- 
rectors authorized and directed its président to exécute, in the 
name and under the seal of the company, "an agreement of lease" 
between itself and the défendant Brooks, executor and trustée, of the 
coal in the described premises; and said Brooks, in his testimony at- 
tached to the amended and supplemental report, (page 15,) speaks 
of the contract as a lease. The contract in Hyatt v. Bank, 113 U. 
S. 408, 5 Sup. et. Eep. 573, was treated as a lease, although ît pur- 
ported to "convey" ail the minerais, coal, iron ore, etc., upon and 
under the land, for which flxed royalties were to be paid for the ar- 
ticles mined and removed. The case of Edwards v. McClurg, 39 
Ohio St. 41-48, cited and relied on by défendants, is clearly distin- 
guishable from the présent, and does not support their contention 
that the contract hère involved is a sale of coal, rather than a lease 
of the mining rights. But, aside from ail this, the money received 
under the contract, whether called "royalty" or "rent," is clearly 
"income or increase" of the esta te coUected bj^ the executor s. The 
company bas not yet mined a ton Of coal under this contract, but it 
lias been making the stipulated monthly payment of the $416.67 
since September 1, 1885. Whether the company will ever exercise 
its right or license to mine coal rests upon its own volition. Should 
it fail or décline to mine coal, or for any cause f orfeit the right to 
do so, the money received by the executor could not possibly be con- 
sidered a part of the realty or "corpus" of the estate, rather than 
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"income." Again, tlie contract provides tliat the "company shall 
be deemed to hâve fulflUed its covenant in respect to the payment 
of a'oyalty during the first two years of this lease if it shall pay 
monthly on the basis of 25,000 tons per year for the flrst of said 
twelve inonths period, and on the basis of 75,000 tons per year for 
the second of said twelve-months period." But, subject to that ex- 
ception or spécial provision for the first two years, the contract dé- 
clares that "it is the intention of the parties that said monthly pay- 
ments, at least to the anionnt of |416.G7 each, shall be made regu- 
larly, whether the monthly proportion of coal on the basis of 50,000 
tons per annum shall hâve been mined or not, and that any payment 
so made in advance of coal actually mined shall be applied as roy- 
alty on the coal wMch may be thereafter mined, in excess of the 
minimum herein provided for." Ko coal having been mined, the 
company, in order to get any beneiit of the payments already made, 
must in the future mine coal in excess of 50,000 tons per annum. 

How can the right or license to mine coal in excess of the mini- 
mum of 50,000 tons per annum, taken in connection with the 
uncertainty whether it will ever be exercised or not, operate or hâve 
the effect to couvert or change funds that are now clearly income 
into "corpus" of the estate? The intention of the testator was to 
give the designated beneflciaries of the trust the net "income or in- 
crease" of his estate that should be collected or received by the exec- 
utor under powers of management and control as broad as those 
possessed by himself, if living. In Eley's Appeal, 103 Pa. St. 306, 
when the word "income" was used in a will creating a trust, the 
court said: 

"In seeking for the testator's intention, we dérive little or no assistance 
from tliat elass of cases in whicti it has been properly lield tliat a lease of the 
exclusive right to mine and remove coal or other minerai, without limitation 
as to the quantity or time, is practlcally a sale of coal or other minerai in 
place of the land itself. The word 'income' means the gain or profit which 
accrues from the proporty, labor, or business. In its ordinary and popular 
meaning, it is strictly applicable to the periodlcal payments in the nature of 
rent, which are usually made under coal and other minerai leases, and we hâve 
no doubt it was so used by the testator. In the absence of any provision, ex- 
pressed or implled, that the payments in the nature of rents shall be accumu- 
lated for the ultimate beneflt of those in remainder, it would be a strained 
and unnatural construction to hold that he intended to give appellants only 
the annual interest in the installments of rent." 

The farther contention urged by respondents, that, inasmuch as 
coal mines in question were not opened in the life of the testator, 
the executor had no authority to lease the same so as to malœ the 
rental therefor income, is not sound. In Eley's Appeal, supra, it is 
held that "by empowering his executors, with the written consent 
of six tenths of the owners, to lease the coal for mining purposes, 
the testator virtually gave appellants the same right they would 
hâve had if the mines had been open and operated in his lifetime." 
Daly V. Beckett, 24 Beav. 114-123, supports this proposition, and 
is an authority directly in point. In the présent case the exec- 
utor was invested with the same power of leasing as the testator 
himself possessed, and that, too, without the consent of any one in- 
terested, directly or remotely, in the estate under the will. This 
v.55f. no. 7 — 51 
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manifestly placed the execùtor's authority to malie the contract in 
question upon the same footing as though tlie mines Lad been 
opened by the testator in his lifetime. It is settled law that the 
rents of an open mine are iucome, and go to the tenant for life; and 
in Wentz's Appeal, 106 Pa. St. 301, and McClintock v. Dana, 106 
Pa. St. 386, it was decided that when land is chiefly valua- 
ble for coal-mining purposes, although the mines î;re unopened, the 
power to lease the real estate included the power to lease the coal 
lying under the surface. So in Williard v. Williard, 56 Pa. St. 119, 
it is held that a life tenant of land, whereof the timber is the chief 
or intended source of profit, may -mt it for profit. In the présent 
case it appears that the chief. If not the sole, value of the land, was 
for coal-mining purposes, and that the only profit to be derived 
therefrom was by sale or lease of the coal, either of which the exec- 
utor, in his discrétion, had the power to do. Having exercised the 
discretionary power of leasing, the rents or royalties in his hands, 
derived from the lease of the coal mines, are to be regarded as in- 
come, witliin the meaning of the testator's will. See Bedford's Ap- 
peal, (Pa.) 17 Atl. Kep. 53S. 

It follows that the exception taken by défendant or défendants 
to the report of the master as to the character of funds received 
by the executor under said contract of September 9, 1885, with the 
ITocking Coal & Iron Company, must be disallowed and overruled, 
and that the money already and yet to be received thereunder 
should be regarded as income, in which the défendant Cassius B. 
Hanna has a one-fourth share, which is subject to the payment of 
complainant's debts. The |30,000 of rent or royalty received by 
the executor up to March 31, 1892, has been commingled with other 
funds, and invested by Mm, and he states that there has been no 
loss on said investments. The master reports (amended and sup- 
plemental report) that, exclusive of said royalties for lease of coal 
mines, the trustée has received between November 20, 1889, and 
March 31, 1892, net income to the amount of $17,008.67. It is sug- 
gested by counsel for défendant that the master's addition is wrong, 
and that this should be only |16,518.67. But the court flnds no 
such error in the addition as claimed. The complainant is entitled 
to subject in the hands of the trustée one fourth of said sum of 
$17,008.67 to the pa,yment of his judgment against Cassius B. 
Hanna. The trustée will be allowed no crédit for sums paid or ad- 
vanced to Cassius B. Hanna and his wife, Hattie L. Hanna, from 
and after the 4th day of December, 1889, when said trustée was 
served with process in the cause, and had notice of complainant's 
claim, and ail payments and advances made by the trustée after 
that date were made at his own risk and péril, including the 
11,876.50 paid Mrs. Ford on December 28, 1889, for account of 
Cassius B. 

It is shown by the report that the income account of Cassius B. 
Hanna prior to November 20, 1889, had been overdrawn to the 
amount of |690.95. This sum will be deducted from the above al- 
lowance made complainant, as against said Cassius and the said 
trustée. It is not material to détermine and flx what is the exact 
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amount of the présent net annual income of tteestate, either includ- 
iug or ex('lucling the rent or royalty upon coal mines. Ttiere will, 
however, be inserted a provision in the decree that one fourtli of the 
net annual income of the estate, including the rent and royalty from 
the lease of coal land, and from ail other sources, that may hâve 
been received since March 31, 1892, and that shall thereafter and 
hereafter be collected and received by the trustée, shall, as received 
and collected, be paid over to complainant or his attoi'ney of record 
on and towards the satisfaction of the complainant's judgment, and 
interest thereon, until it is discharged, or until the final division of 
the estate among the testator's grandchildren, as provided by the 
•will. 

The foregoing conclusions render it unnecessary to consider and 
separately act upon the various exceptions to the master's report 
or reports, flled by the parties. Said exceptions so filed, so far as 
not disposed of above, are overruled. The costs of the cause, in- 
cluding a reasonable allowance to the spécial master, will be di- 
vided between the complainant and the défendant Brooks, each be- 
ing taxed with one half thereof . Let a decree be entered accord- 
ingly. 
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BARR V. SAME. 

(Circuit Court of Appeals, Sixtli Circuit. >Iay 11, 1893.) 

Nos. 74 and 75. 

1. TViLLS — Construction — Lipb Estâtes. 

A will provided that speclfied sums sliould be invested, in the discrétion 
of the trustées, and the income thereof paid to certain i)ersons for life, 
and that until such investments were made the beneflciaries should be 
paid stated sums annually, whicli sums were about the équivalent of G 
per cent, upon the amounts directed to be invested. ffdrf, that imder 
the will the beneflciaries were entitled to thèse annuities until the invest- 
ments were marte, without any déduction for a deflciency in the gênerai 
income of the estate. 

3. Samb— Election— EsTOPPBL — Evidence. 

Tho investments were not made by the trustées for several years, 
part of which time the annuities were paid in full, after which the 
trustées suggested to the beneficiaries a ratable abatement of the annu- 
ities, in order to keep within tlie income of the gênerai estate. One 
of the beneflciaries received such ratable proportion, but declined to re- 
ceipt for it except "on account." As to the other beneflciary, there was 
no satisfactory évidence to show that he had acquiesced in the partial 
payment. Seld, that there was no élection to take such partial paymenta 
as payments in full, so as to prevent a recovery of the deflciency. 

3. JURTSDICTION OF ClUCUIT COURT — ADMINISTRATION OF ESTATES. 

The circuit court of the United States has jurisdiction, as between cit- 
izuns of ditïprent statcs, of tho administration of the nssets of deceased 
persons. such assets beiug within their territorial jurisdiction; and, iii a 
suit against a trustée imder a wiil for an accounting and distribution, 
the court erred in reniitting the case to the state probate court for the 
taking of accounts. 

Appeals from the Circuit Court of the United States for the 
Western Division of the Southern District of Ohio. 
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In Equity. Bill by Nellie P. B. Gomstock, a citizen of Indiana, 
and a beneflciary and residuàry legatee under thé will of Margaret 
E. Poor, deceased, against John W. Herron and William H. Fisher, 
citizens of OMo, as trustées and executors under tlie will, to enforce 
the exécution of the trusts in her favor. David McKnight Barr 
and Adèle W. Lee, also beneûciaries and legatees, were made par- 
ties défendant; and subsequently Margaret E. Merrill, a citizen 
of Kentucky, William B. Finley, a citizen of Missouri, Ada D. Hus- 
ton, a citizen of Kansas, and William A. Barr, a citizen of New 
York, also beneûciaries and residuàry legatees, voluntarily entered 
tbeir appearance, and were made parties. David McKnight Barr 
and Adèle W. Lee flled crossbills, but by varions stipulations and 
adjustments the case was flnally tried on certain questions raised 
by the bill, with its amendments, the supplemental bill, the answer 
of the trustées and executors, replication thereto, and the cross 
bill of David McKnight Barr. For an opinion rendered on excep- 
tions to the answer, see 45 Fed. Eep. 660. The decree of the court 
below denied the relief asked, and remitted complainants to the 
probate court of Hamilton county, Ohio, to obtain a proper account- 
ing. From this decree, Nellie P. B. Comstock and David McKnight 
Barr appeal. Keversed. 

Statement by SE.VEEENS, District Judge: 

Tliese suits, entitled as two, are in substance one case, upon the onginal 
and supplemental blUs of Mrs. Comstock, the complainant in the principal 
suit, andi the cross bill of David McKnight Barr, who was a défendant 
thereln, The case cornes hère from the circuit court for the southern district 
of Ohio, upon the appeal of the complainants in tlie original and cross bills. 
Thèse several bills were flled for the pui'pose of coinpelling the exécution of 
certain trusts created in favor of the complainants, respectively, by the will 
of Margaret B. Poor; and the original bill of Mrs. Comstock also prayed for 
an accounting and distributing of the residuum of the estate, she being, not 
only a specltic, but a residuàry, legatee under the will. 

Mrs. Poor died on the 18th day of August, 1882, and was at the tlme of her 
decease a résident of HamUton county, in the state of Ohio. In her wlU, 
Mrs. Poor, after maklng certain spécifie bequests to varions charitles, therein 
mentioned, and giving to NelUe Preston Barr, now Mrs. Comstoclv, ail her 
Personal apparel and omaments, her household fumiture and ornaments, 
her household stores, and her horses and carnages, etc., by the third para- 
graph thereof devised and bequeathed ail the residue of her estate, real, 
Personal, and mixed, to John AV. Herron and William H. Fisher, in fee sim- 
ple, in trust, with full power to manage and dispose of the same as to tliem 
should seem best in the exécution of the trusts created by the will. 

By the fourth paragraph she directed the trustées to invest $2.3,000 of her 
estate in productive real estate, or interest-beaiing securities, as to tliem 
might seem best, witli power to change the investments, in their discrétion, 
and to pay the income from that sum so investcd to her brother David Mc- 
Knlglit Barr, during his life, and tliat untll said sum was so Invested they 
should pay to him from the day of her death, ont of her estate, at the 
rate of $1,500 per annum. 

By the fifth paragraph she directed them to pay to Nellie Preston Ban% 
her nièce, $10,000 in money, and to invest the sum of $56,667 in productive 
real estate or interest-bearlng secmnties, at their discrétion, with power to 
change the investments, and to pay the income therefrom statedly to her, 
a,nd furtlier directed that until the $10,000 was paid, .and the other sum in- 
vested for her benefit, the trustées shotild pay to her at the rate of $4,000 
per annum from the date of the decease of the testatrix. This paragraph 
also directed that the amount so inyested should, upon the death of the ben- 
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eficiary, be pald to certain persons in a certain preferred »rder îherein 
stated, or, In case none of the proposed subséquent beneflciaries should be 
living at the deatb of the said Nellie P. Barr, the -whole invested sum should 
fall into the rcsiduary fund, and be dlsposed of as directed by the four- 
teenth paragraph. 

The testatrix, in several foUowlng paragraphs, directed the investment by 
her trustées of varions sums for the benefit of other persons therein named, 
with similar provision for allowances in case the investments should be 
postponed, and to stlU others she directed the payment of certain deflnite 
sums, out and ont. The particulars of the several bequests other than those 
in favor of the complainants, it is not necessary hère to state, further than 
to say that some of the beneflciaries were persons who, with Nellie Preston 
Barr, were named as residuary legatees. By the foui-teenth paragraph of the 
will, Mrs. Poor directed that ail the rest and residue of her estate should be 
paid over to her six nephews and nièces, therein named; Nellie Preston Barr 
being, as above stated, among them. Other provisions, not material to any 
question arislng on the record, folio wed, and Mr. Herron and Mr. Fisher 
were nominated as executors of the will, without bond. The will was duly 
probated in the probate court for Hamilton eounty. The executors therein 
named were confirmed, and they accepted the trusts imposed by the will, 
as executors and trustées. 

The total value of the estate was about the sum of $232,000, some four- 
flfths of whlch was productive. Some of the rest consisted of unproductive 
real estate. The sum of $10,000 was duly paid by the trustées to the com- 
plainant Mrs. Comstock as directed by the flfth paragraph of the will, and 
no question arises upon that provision. It also appears that the several invest- 
ments directed by the will hâve, since the commencement of this suit, beeu 
made, as of January 1, 1891, to the satisfaction of the parties, and by their 
consent those investments were confirmed by the decree in the court below. 

In the course of the management and settlement of the estate, it was for 
some tlme found practicable by the trustées to meet the accming charges 
upon it from funds coming to them as Income from tlie productive portions, 
and from the disposition of portions which they could couvert into monoy 
without préjudice to the estate. The investments for Mrs. Comstock, 
David McKnight Barr, and the others were not yet mado; but the an- 
nuities due to them under the will were fully paid untll .Tanuary 1, 1887. 
Shortly before this time the trustées, finding that the income from the 
estate, and the proceeds of such portions as they liad thought it judiclous 
to sell, did not provide a sufficient fund for the purpose of meeting the 
charges against the estate, including the annulties above mentioned, ad- 
dressed a communication, written by Mr. Herron, who seems to hâve 
had the principal active charge and management of the trust, to Mrs. Com- 
stock, who had married, and was living out of the state of Ohlo, being 
then at Détroit, in which Mr. Herron, after reciting the reasons fon the 
shrinkage of income from the estate. stated that in conséquence of tlil» the 
amount of the income for the last two years would not pay the annulties, 
and that lie saw no other way than to make a pro rata diminution In order' 
to keep the estate together until certain unproductive property could be 
sold. He suggestod' to her that if the trustées made the investments ths' 
beneflciaries would not get more than five-sixths of what they had been' 
receiving; that 5 per cent, was a fair rate of Interest; and that he thought' 
the whole property should be kept together, and the income divided; but, if 
"the hoirs" thouglit better, he would divide it into sliares. In reply to this, 
Mrs. Comstock said that she was greatly distressed at the condition reported 
by Mr. Herron, and, after making certain inquirles of him in regard to mat-, 
ters afl'ecling the estati', said that, for one, she was in favor of keeping tho' 
estate togetlier, and added that it seemed to her that, by the terms of the 
will, the first thing to be accomplishcd was the payment of the annuiti«s. 
No answer appears to bave been made to this letter, but about two months 
later Mr. Herron again wrote to Mrs. Comstock, stating that he desired to 
expUiin tiiat the next yoar (1887) thore mnst be a diminution of her income, 
but exactly liow mucli he could not tell her; that there would be a defleiency 
of income for the thon eurrent year, which he had paid out of the principal,' 



806 FEDERAL EEPORTER, Vol. 55. 

but which he "must pay back;" and that the Income would nearly, If not 
iliiitje, pay the next j^càr's annulty, (presumably, If none were takeu to re- 
place principal.) In Jaiiuary, 1887, Mr. Herron again wrote tliat for tbe 
présent year he was unable "to pay more than 5 per cent, on the sums glven 
to each heli" by the will;" that tlils would reduce her allowance; but that 
he thought that after that year he could return to the old rate. 

Ko further correspondance, direcUy bearing on thia subject, appears, and 
there Is no other évidence of a more spécifie nature. But it is shown that 
Mrs. Coinstock was paid only $2,833.35 per annum from January 1, 1887, to 
the date of the investment, wlilch was January 1, 1891. A fact of much 
importance in the solution of the questions presented for décision is that Mr. 
Herron w^p himself a counselor at law, of large expérience and high stand- 
ing, and, no doubt deservedly, had the confidence, not only of the testatrix, 
but also of ail who were interested in the estate. It was veiy probably be- 
cause of thèse quahtles that he was constituted a trustée, and afterwards 
accorded the management. Up to Januaiy 1, 1887, and perhaps for one or 
two months later, she receipted in full for her annulty, but after that she 
receipted for the sums paid her as "received on account of income." It ap- 
pears that after the payment of the $10,000, wliich was in 1882, Mrs. Oom- 
stock only received $3,400 per a.nimm; the parties seemlng to hâve adopted 
the, construction of the provision ui the wlll to require that upon the pay- 
ment of the $10,000 the allowance should be reduced in the proportion of 
that sum to the whole amount of both provisions made for her, i. e. .$67,667, 
—a construction very équitable to the estate. She does not, in thls suit, claim 
any more than at the rate of $3,400 per annum; but she demands the différ- 
ence between that sum and the $2,833.35 which has been paid her, or $566.65 
for each of the four years during which she has received the dimlnished al- 
lowance. 

As to David McKniglit Barr, tliere is évidence in the record from which 
it appears that the trustées made a similar suggestion to him, when the es- 
tate became short of available funds, and that in fact his annulty was re- 
duced during the same period from $1,500 to $1,200 per ammm. Wlthout go- 
ing Into a détail of the évidence on this point, it is suflicient to say that it pré- 
sents the question whether he assented to the proposition of the trustées 
under circumstances which conclude him. By his cross bill the complalnant 
thereln sought to compel the trustées to pay liim the deflciency of $300 per 
annum for the four years during which it was withheld. 

The défense to both the original and cross bills was the same, namely, that 
the complainants thereln had assented to and acquiesced in a course of pro- 
ceeding on the part of the trustées whereby they had foibome to make the 
Investments for them under the will in considération that they would take 
the dimlnished allowance during the time of suoh forbearance, and that they 
are thereby estopped from now demanding the deflciency. 

The court below sustained this défense, and denied the relief sought in 
respect to the unpaid annuities, and also denied the accounting prayed for 
by the original complalnant, Mrs. Comstock, whereon to obtain the distribu- 
tion of the residuary estate. The parties were remitted by tlie decree to the 
probate court for HamUton county to obtain the proper accounting, and it 
was ordered and adjudged that thereupon the trustées distribute the amount 
there ascertained in proportions fixed by the decree. Other ordering parts 
of the decree are not involved in this appeal. Both original and cross com- 
plainants âppeal from so much of the decree as dénies to them, upon the 
grounds of estoppel, the relief sought in respect to the unpaid iwrtlons of 
their annuities; and Mrs. Comstock appeals, also, from that part of the de- 
cree which dénies her an accounting in that court, and remlts lier to the pro- 
bate court for Hamilton coimty for that purpose. 

Harlan Cleveland, (0. B. Matthews, of counsel,) for appellants. 
John W. Herron, Lewis N. Gatch, and William C. Herron, for 
appellees. 

Before JACKSON, Circuit Judge, and BARR and SEVEEENS, 
District Judges. 
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SEVEEEjSTS, District Judge, (after stating the facts.) Upon 
the foregoing facts, as gatliered by us from the pleadings and proofs, 
we think that there is error in the decree, in both particulars 
complained of. It is clear that, upon a proper construction of Mrs. 
Poor's will, tlie annuities whicli the trustées were required to pay 
to Mrs. Comstoelv and to David M. Barr until the permanent invest- 
ments should be made for each of tliem were specitic charges upon 
the estate itself, the wliole fund, in the liands of the trustées. ïhe 
benefieiaries Avere not restricted to the income of the estate as the 
source from wliich their annuities should be paid, as the trustées 
seem to hâve practically assumed in dealing with the benefieiaries 
in the exécution of the trust. The annuities were in no sensé 
dépendent on income, and had no spécifie relation to it. It may be 
that the trustées, in providing for the satisfaction of tlie charges, 
miglit flnd it expédient to appropriate income for that purpose, 
but it was not the measure of tlie rights of the cestuis que trust. 

It is suflticiently shown, as niatter of fact, that at the beginning 
of the year 1887 tlie income realized by the trustées from the estate 
was insufiicient to pay the accruing charges upon it, and that, flnd- 
ing the estate in that predicament, they suggested to the persons 
interested in the trust that, in order to keep the disbursements 
within the limits of the income, it would be necessary to diminish 
the current annuities, and that this diminution was continued for 
the period of four years from January Ist of that year, at the 
expiration of wliich time the permanent investments were made. 
It is now claimed that the diminution of the annuities and the 
postponement of the investments was with the assent of the annui- 
tants, and that the circumstances were sucli as to preclude them 
from any right to assert a claim for the unpaid portion, upon the 
ground that they are estopped by their acquiescence and élection. 
We hâve stated the défense in rather more spécifie terms than it 
is presented by the answer, and hâve given that défense the beneflt 
of ail the inferences which hâve been draAvn from the allégations 
of the pleading on the argument. 

Certain well-settled rules, recognized by courts of equity, 
are applicable to the solution of the question whether, in such cir- 
cumstances as are exhibited by the record, such an estoj)pel has 
in fact been established. 

One of those prdnciples is that when it is souglit to preclude a 
party from the assertion of what would otherwise be a clear légal 
right, upon the ground that lie has elected an inconsistent right, 
there must hâve been some definite agreement, in the nature of an 
express contract, or some line of conduct, purposely taken, from 
which such definite agreement may be fairly and reasonably im- 
plied. The substantial éléments of a légal contract must be found 
in the circumstances. Jorden v. Money, 5 H. L. Cas. 185. The 
question in that case was whether a party was concluded by the 
représentation of lier intention to relinquish a right, upon which. 
représentation others had so proceeded that their steps could not 
be retraced. It was held that there was no estoppel in such a case, 
for that, in order to be binding, the représentation must amount 



■808 FEDERAL REPORTER, Vol. 55. 

to a promise upon a considération; that is to say, to a contract. 
Lord St. Leonards dissented from the majority, principally, as it 
would seem from an attentive reading of his opinion, upon Ms 
view of th.e facts, wliich he tliought constituted a contract. In 
Maddison v. Alderson, L. R. 8 App. Cas. 473, Lord Chancellor Sel- 
borne said that he understood the law to hâve been so determined 
in Jorden v. Money. 

That this is the basis of the estoppel in such cases is assumed 
in WTieeler v. Smith, 9 How. 55. Œn that case a testator had devised 
property to trustées upon a trust which the court held invalid. 
The heir at law, a young man, expressed to the trustées his con- 
viction that the devise was void, and stated his détermination to 
test its validity. He vras dissuaded by the trustées, one of whom 
was a distinguished lawyer, and, in déférence to their opinion that 
the devise was valid, consented to waive his right to the property, 
and take a sum of money instead. The court held that he was not 
bound by the compromise, and said : 

"It appears to us that the agreement under such eircumstances is voici. 
It cannot be sustained on principles which lie at the foundation of a valid 
contract. The influences operatlng upon the mind of the coniplainant in- 
duced him to sacrifice his luterests. He did not act freely, and with a proper 
iinderstandlng of his rights." 

Among the éléments of a contract is the certainty of the thing 
agreed upon. It is proper to observe, in passing, that the présent 
case is not strictly one of "élection," as that term has been used in 
equity to deflne the choice of rights, one of which is already 
possessed, and another, inconsistent one is tendered by the donor; 
but the term is hère employed in a wider sensé, to indicate the 
choice of inconsistent rights or benefits, without regard to the 
peculiar manner of their origin. However, the rules applicable are 
analogous. 

We are unable to flnd sufflcient évidence in this case of any agree- 
ment, on the part of either Mrs. Comstock or Mr. Barr, having any 
deflned scope and limits. In the flrst letter of Mr. Herron to Mra. 
Comstock, in which he lays the foundation of the supposed élection 
by her, he does not state the amount of the réduction he proposes. 
Ail that he says, bearing upon the subject, is that "flve per cent, 
is regarded as a good rate to receive from property," and in a later 
letter he writes to her that he desires "to explain that next year 
(1887) there must be a diminution of your income, but exactly how 
much I cannot tell you." This, as he further explains, was because 
he had taken from the principal to pay the annuities for 1886, but 
which he "must pay back." Up to January 1, 1887, there had been 
nothing more deflnite than this in regard to the amount of the pro- 
posed réduction. Later on, in January of that year, he wrote her 
that he was "unable, for the présent year, to pay more than flve per 
cent, on the sums given to each heir by the will." There is no évi- 
dence, oral or written, tending to show Mrs. Comstock's assent to 
this as a fuU payment of the amount due her. On the 18th of 
March following, she wrote him in regard to a receipt to be signed 
by her for money which he had sent, and said: 
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"Your receipt reads $236.11, being one montli's payment due from ttte estate 
of said deceased; and, as I understand the will, we were entltled to six pei" 
oent. on tlie sum devised to us until a certain amount of property is set aside 
to eac-h heii. Am I correct in thls? Of course, I understand that you cannot 
pay G per cent, this year, but in case you should be taken away, and the 
trustées appointed by the court, I should not want them to flnd my receipt 
for $2,iG.ll as boing one month's payment of the sum devised me." 

The reasonalble interprétation of this letter would seem to be 
tliat slie did not wish to give receipts in full because she did not 
intend to take whatever sum the trustées eould then eonveniently 
pay as ûnal satisfaction of her claim. It is difficult to see how, in 
the face of this letter, the trustées could hâve understood that 
anything in the nature of an agreement to talie any deflnite sum 
had been intended by her. 

The évidence is equally indefinite in regard to the time during 
which the proposed réduction was to continue. It would rather 
seem that it was expected to continue for one year only, but this 
is the only basis afforded by the évidence for an assumption that 
there was an élection to take the reduced amount for four years. 
Upon the whole, without going into further particulars, the im- 
pression produced upon our minds by the testimony on that sub- 
ject is that Mrs. Comstock did not assent to anything in the nature 
of a contract, nor take a course of conduct from which it could be 
reasonably implied that she was party to an agreement with the 
trustées, surrendering her right, nor intentionally lead them to do 
what they otherwise would not hâve done. 

In regard to the case of David M. Barr, there is a similar indefi- 
niteness in the terms of the supposed agreement. The évidence 
fails to satisfy us that he assented to any certain proposition. We 
rather infer from it that he took wliat the trustées felt that they 
were justifled, by the condition of the estate, in paying him, simply 
because he could not get more without resorting to compulsory, 
measures, and expected to be reimbursed when the estate should 
come into better condition for doing it. It is tnie, one of the trus- 
tées testifles, in a gênerai way, that ail the heirs, including David 
McKnight Barr, assented to him, in positive terms, to the arrange- 
ment proposed by his letter to Mrs. Comstock. It would liave been 
more satisfactory if he had given the particulars of his communica- 
tions, and the replies upon which his conclusions are founded. Mr. 
Barr goes more into détail, and dénies that he at any time ac- 
quiesced in partial payment of his allowance. The burden of proof 
was upon the trustées to show some binding agreement, or a dis-, 
tinct acquiescence in a course of proceeding which would be equiva- ; 
lent thereto, and there would resuit an injury to others if the agree- 
ment or assent were revoked, and we do not think it is sustained. 

From Mrs. Comstock's letter of January 18, 1887, it is seen that 
while she indicates her understanding that, until the investments 
were made, she was entitled to the full amount of the annuity, she 
appeals to the trustées to inform her about this. The trustées per- 
sistently went on, upon the theory that the annuities were payable 
out of income only, and were dépendent thereon. Correct informa- 
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tion was due to lier, and in order to preclude lier by élection it 
Bhould appear tliat she acted upon knowledge of lier rights. 1 
Lead. Cas. Eq. (3d Amer. Ed.) p. 419, where it is said in tlie notes 
by Hare & Wallace that an élection can only be determiued "by 
plain and unequivocal acts, under a full knowledge of ail the cir- 
cumstances and of the parties' rights; and a bare acquiescence, 
without a deliberate and intelligent choice, will not b(> an élec- 
tion." Story, Eq. Jur. § 1097; Snell, Eq. (2d Eng. Ed.) 186; Wheeler 
V. Smith, 9 How. 55; Bennett v. Colley, 2 Mylne & K. 225; Macknet, 
V. Macknet, 29 N. J. Eq. 54, and cases cited; Davis v. liaglcv. 40 
Ga. 181. 

If, therefore, \ve could see that she did in fact make an élection, 
we would still be compelled to liold that she did so nnder moral 
pressure, and in déférence to the superior judgment of the trustées 
as to what her rights were, and, further, that they were mistaken 
in that judgment. 

The rule which requires clear proof to Avarrant the conclusion of 
a waiver of a substantial right is especially applicable to those 
holding flduoiary relations. When a trustée, holding a position of 
power and influence over the cestui que trust, sets up against that 
party, for the beneflt of otliers, an estoppel precluding the assertion 
of a right created by the trust, and that estoppel is founded upon 
a transaction between the beneficiary and himself, he must be 
expected to produce quite satisfactory proof that the party pro- 
posed to be estopped came freely, and with full understanding of 
liis rights, into some inconsistent arrangement, of tangible form and 
certainty. Nothing less than this should satisfy the court. 
V^^ieeler v. Smith, 9 How. 55; Lloyd v. Attwood, S De Gex & J. 614, 
(judgment of Lord Justice Turner;) Aspland v. Watte, 20 Beav. 
474; Walker v. Symonds, 3 Swanst. 1. "V^Tiile the gênerai rule is, 
undoubtedly, that mère mistake of law in regard to one's légal 
rights will not constitute gi-ound for relief, yet the rule is other- 
wise if such mistake is the resuit of influence exercised by one oc- 
cupying a flduciary relation of superior ity, no matter with what 
motives applied. 

In the présent case the défense is in the interest of the residuary 
legatees, whose fund will be increased at the expense of those hav- 
ing a paramount claim upon it. It is rightly said by the trustées, 
in their brief, that they hâve themselves no interest to subserve 
by it. But to sustain the défense the parties whom it v/ould beneflt 
must claim through the transaction of the trustées, and are affected 
by its qualities. There was no wrong actually intended by the 
trustées. But we think it is a mistake to suppose that what took 
place between them and the présent complainants amounted to 
a surrender of the rights of the latter under the will, and an estop- 
pel against their assertion in the présent suit. The fund remains 
undistributêd, and subject to the power of the court. Whether 
other considérations might hâve been potential if the fund had 
gone beyond reach, it is not necessary to inquire. The situation is 
such that vquUy can be done without injury to any one. Mills v. 
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Drewitt, 20 Beav. 632; In re Ashwell's Will, 1 Johns. Eng. Cli. 112; 
Snow V. Booth., 2 Kay & J. 132. We are fully persuaded that the 
trustées hâve not in fact pursued any substantially différent course 
with regard to the estate from that which they would and should 
hâve talœn if the transactions with the cestuis que trust which 
occurred had not talœn place at ail. 

In respect to the other ground of appeal, we think the court be- 
low, having complète jurisdiction of the subject-matter and of the 
parties, should not hâve referred the parties to another tribunal, 
over which it had no control or supervisory power, for an account- 
ing, but should hâve ordered this to proceed under its own au- 
thority. When the judicial powers of the circuit courts of the 
United States, in equity, were originally granted, their jurisdiction 
was extended over the gênerai subjects of equity jurisprudence 
upon which the court of chancery in England was accustomed to 
exercise its powers. One of those subjects was the administra- 
tion of the estâtes of deceased persons. Owing to the limited 
nature of the powers of the ecclesiastical courts, it was necessary, 
especially where property was charged and limited by trusts, to 
apply to the court of chancery, which, by the amplitude of its 
faculties for adjudication and relief, was compétent to détermine 
such matters, and afford the proper remedy. 1 Story Eq. Jur. 
§ 532 et seq. 

This jurisdiction of the circuit courts in equity remains un- 
altered, so far as the présent subject is concerned. The states of 
the Union hâve, by their constitutions and statutes, distributed 
their own judicial power. But that distribution does not and can- 
not impair the gênerai equity jurisdiction of the circuit courts of 
the United States to administer, as between citizens of différent 
states, the assets of a deceased person, those assets being also 
within their territorial jurisdiction. Green's Adm'x v. Creighton, 23 
How. 90; Payne v. Hook, 7 Wall. 425; Lawrence v. Nelson, 143 U. S. 
215, 12 Sup. et. Eep. 440; Hayes v. Pratt, 147 U. S. 557, 13 Sup. 
et. Eep. 503. 

No doubt the probate court of Hamilton county has, as hâve the 
probate courts generally in the several states, mueh larger powers 
than the ecclesiastical courts of England had. It has the exclusive 
power of admitting wills to probate, and of appointing executors 
thereof, and of appointing administra tors of intestate estâtes. In 
such proceedings the fédéral courts are wimout authority. Fou- 
vergne v. New Orléans, 18 How. 470; Broderick's WUl, 21 Wall. 
503. 

But in addition to this the probate court is intrusted with some 
— not ail — of the gênerai powers and duties of courts of equity. 
Whenever, in, the exercise of this concurrent jurisdiction, the 
probate court has adjudicated upon a matter within the scope of 
its authority, such effect will be given in the courts of the United 
States to that judgment as by the law of the state it is entitled 
to. So far as validity and conclusiveness are given to it by state 
law, it will be recognized by the latter courts, and given effect, 
upon the same gênerai principles as other judgments lawfuUy 
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rendered, and subject to, the same limitations. CaujoUe v. Ferrie, 
13 Wall. 465; Veach v. Eice, 131 U. S. 293, 9 Sup. Ct. Eep. T-iO; 
Simmons v. Saul, 138 U. S. 439, 11 Sup. Ct. Eep. 369. 

There is no actual possession of the fund by tbe probate court. 
That court bas simply certain powers of adjudication wliicb maj' 
affect it. 

The complainant Mrs. Gonistoclc is entitled to an accounting 
in the court below. "Wliatever is sliOAvn to be coucluded by judg- 
ment in the probate court will be so treated, to the extent that, 
suclr judgment is conclusive by tlie laws of Oliio. Subject to any 
Such adjudication, the complainant is entitled to hâve the matters 
involved adjudicated by tlie court whose jurisdiction she has in- 
volved. It is said in the brief for the trustées, and urged upon 
the argument, tliat there is really no controversy about the ac- 
counts, and that the taking them would involve useless exp,ense. 
If this be so, the parties may, by stipulation in the circuit court, 
! dispense with the référence, in whole or in part. 

We think that an accounting should be ordered in the court be- 
low; that the trustées should be decreed to pay out of the trusit 
funds to th» oomplainants in the original and cross bills, respec- 
tively, the unpaid portions of the so-called annuities for the four 
years succeeding January 1, 1887, as claimed by them in th(> said 
original and cros.s bills; and that the residuary estate, when as- 
certained, should be distributed to those entitled. 

The decree must be reversed, and the cause remanded, M'ith di- 
.rections to proceed therein in conformity with this opinion. 

JACKSON, Circuit Judge, sat upon the hearing of this case, 
and participated in the conférence thereon, and concurred in the 
propositions upon which tlie décision is rested, but was not a mem- 
ber of the court when its opinion was announced. 



NATIONAL CORDAGE CO. v. PEAIÎSON CORDAGE CO. 
(Circuit Court of Appoals, First Circuit. Febraary 28, 1893.) 

No. 47. 

1. Corporations— OFFicBBs—AuTiroiuTY — Contracts— Evidence. 

In an action on a^fontract for the sale of liemp executed on behalf of 

a cordage company%y its treasurer, the company contended that he had 

no autlioiity to make such contracts. There was put in évidence a by-law of 

tlie company to the efCect tliat the treasurer "'should discharge tho 

diities usually and customarily pertainingto" siicli ofiico; and a witnoss for 

plaintifE testifled that he was familiar with tlie duties of treasurers of 

cordage and other manufacturing companies at the place where the con- 

tract was executed, and where the cordage company was located, and that 

they were accustomed to buy and sell merehandiso, and to sign and ac- 

I cept contracts simUar to tlie one In suit. Hclé, that the question of the 

; treasurer's authority to bind hls company by such a contract was for the 

' jury. 

2. Salk— CoNTR.\CT — Construction. 

I : A contract reclted in its flrst paragrapli that défendant had sold to 
' V plaintiffl a certain number of baies of homp for future dolivery. Tho 
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second paragraph stated tliat "contracts for" a like nunibcr of baies 
bouglit by défendant "are to be given to" plaintiff "in place of tliis con- 
traet, whicli is to be surrendered." An addendum to tliis contract stated 
tliat "it is agreed that Ihe acceptance of contracts by" the plaintiff, "if 
given, sliall not in any way change the liability of eitlier party hereto 
as regards terms of sale and price." Held tliat, construing the two pa- 
pors together, the contract was not a more sale of contracts for hemp, 
but that the vendor had the option to deliver the contracts, and, if It 
failed to exercise tWs option, the contract remalned a sale of the actual 
baies of hemp. 

3. Samjs — Breach — Confirmation— Conditions. 

Défendant contended that this contract was made subjeet to an ex- 
isting agreement that plaintiff should purchase hemp from défendant 
alone, and tliat, as plaintiff had thereafter niade certain purchases in 
tlie open market, the contract of sale was abrogated. It appeared that 
défendant afterwards sent plaintiff an alleged confirmation of the original 
contract, reducing the quantity oalled for tlierein by that purcliased by 
plaintifC In the open market; and the paper concluded: "Tliis contract Is 
furtlier sub.lect to the proper exécution by the" plaintiff "of its gênerai 
contract with the" défendant. Held, that this was not to be cousidered 
an amendaient to the original contract so as to make tlie wliole transac- 
tion subjeet to this condition, but the condition applied only to the so- 
called "confirmation," and, liaving ne ver been perforined, the confirmation 
never took effect. 

4. Samb— Measurb of Damages— Evidence. 

After being notified that défendant would not complète the sale, plain- 
tiff bought a cargo of hemp of greater quantity than that contracted for 
from défendant; and défendant asked an instruction that if tins hemp 
was bought as a substitute for that whicli défendant failed to deliver 
under Its contract, then the measure of damages would be the différence 
between the price so paid and the contract price. Helâ, tliat the instruc- 
tion was properly refused where there was no évidence that the plaintiff 
Intended this purchase as a substitute for the hemp wliich défendant 
refused to deliver. 

In. Error to the Circuit Court of tlie United States for the Dis- 
trict of Massachusetts. 

At Lavv. Action by the Pearson Cordage Company against The 
National Cordage Company for alleged breach of contract. Verdict 
and judgment for plaintiff. Défendant brings error. Aflfiirmed. 

The contract originally entered into between the parties was as 

f oUows : 

"New York, April 5, 1890. 
"Sold by The National Cordage Company, of New York, to the Pearson Cord- 
age Company, of Boston, eight thousand (8,000) baies Manilla hemp, 
about onc-half Cebu siud one-half cuiTent; Cebu at nine and one-quarter (9yi) 
cents per pound, current at nine (9) cents per pound; both less one and one- 
half per cent, for cash, delivered in Boston, shipnicnt from Manilla during 
the inonths of April and May by sailing vessel, or équivalent dellvery by 
steani. Contracts for the first and third four thousand baies of Manilla of 
thèse grades, which is bought by The National Cordage Company, their rep- 
rcseiitativcs or agents, (contracts runnaig direct from the importer to the 
Pearson C!ordiige Company,) are to be given to the Peai-son Cordage Company 
in place of this contract, which is to be surrendered. 
"Accepted: Pearson Cordage Company. 

"B. Preston Clark. Asst. Treasurer. 
"The National Cordage Company. 
"E. M. B\ilton, Trea.surer." 

To this contract there was afterwards added the following: 
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"New York, April 9, 1890. 
"It is understood and agreed and made part ol the wltliin contract that 
at time of arrivai of hemp buyers are to pay any iacrease in présent duty 
ot $25 per ton, and to reeeive beneflt of any reduciion. And It Is agre«d 
tliat the acceptance of contracts by ttie Pearson Cordage Company, if given, 
sliall not in any way change the liability of either party hereto as regards 
terms of sale and price. 
"Accepted: The National Cordage Co. 

"E. M. Fulton, Treas. 
"Accepted: B. C. Clark, 

"Près. & Treas. of tlie Pearson Cordage Co." 

It appeared that prior to the exécution of thèse papers there had 
been negotiations between the parties looking to the appointment 
of The National Cordage Company as the sole agent of the plaintifE 
to buy ail hemp requtred by it in its business, and a contract to 
that effect had been signed by plaintiff "subject to approval of coun- 
sel." Défendant contended that this contract for the sale of hemp 
was made with "the understanding tliat it was to be subject to this 
gênerai contract, and that, as plaintiff had violated the latter, the 
contract sued on was atorogated. The contention was based on 
évidence that about April 12th the plaintiiï purchased certain other 
hemp; and the correspondence between the parties showed dis- 
satisfaction on defendant's part with this purchase, and an intima- 
tion that the contracts of sale would not be performed by it. 
Thereafter the foUowing paper was executed by défendant, and 
sent by maîl to plaintiff: 

"Contract for hemp under date April 5th, 1890, by which The National Cord- 
age Co. sold the Pearson Cordage Co. eight thousand baies of Manilla hemp 
(4,000 baies current at 9 cents, less interest, and 4,000 baies Cebu at QHc-f 
less interest) is hereb.v coiJlirmed with the following restriction: The Pear- 
son Cord.'ige Co. having bought 2,764 baies per Nellle M. Slade and 440 baies 
by the G en. Domville, their contract for the 8,000 baies is reduced corre- 
spondingly, both as regards quantity and quality. This contract is further 
subject to the proper exécution by the Pearson Cordage Co. of their gênerai 
contract with The National Cordage Co. 

"The National Cordage Co., 

"J. M. Waterbury, Président." 

Défendant contended that this was an essential part of the origi- 
nal contract of April 5th-9tli, and that, as the gênerai contract 
herein referred to was never executed by plaintiff, this confirmation 
never took effect. There was a conflict of évidence as to whether 
this was accepted by the plaintiff. It was also shown that on the 
5th of May plaintiff, after haring been notifled that défendant would 
not perform its contract, bought a cargo of hemp out of the ship 
Granité State, referred to in the opinion. The jury found a verdict 
for plaintiff for |41,391, upon which judgment was entered for plain- 
tiff, and défendant sued out a writ of error. 

Eichard Olney, Lewis S. Dabney, and Eeginald Foster, for plain- 
tiff in error. 
Eobert M. Morse and Horace G. Allen, for défendant in error 

Before COLT and PUTNAM, Circuit Judges, and NELSON, Dis- 
trict Judge. 
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PUTNAM, Circuit Judge. Tlie third and fourth. requests for in- 
structions to tiie jury made in tlie court below by The National 
Cordage Company, défendant in tkat court, and now plaintiff in 
error, were not carried into tlie bill of exceptions, and therefore are 
not before us for adjudication. Tlie eightli and eleventh. requests 
hâve been waived in this court, and also the questions raised at the 
trial touching the admissibility of certain testimony. 

We will flrst consider the second request, which was, in eflect, 
that the court instruct the jury that the treasurer of The 
National Cordage Company, who purported to hâve executed the 
alleged contract in suit, was not authorized to bind that corpora- 
tion. This court has on two occasions reviewed the law touch- 
ing the duty of courts to instruct juries to make ândings for plain- 
tiff or défendant, as the case may be, and has no occasion to re- 
iterate what has been said, as the rule is clear and thoroughly 
settled. The proposition of the plaintiff in error is that there was 
not sufficient évidence to go to the jury; and, as no exceptions 
were taken to the spécifie instructions of the court on this point, 
the plaintiff in error is limited to that request. The by-law of 
The National Cordage Company was put in évidence, to the ef- 
fect that the treasurer "should discharge the duties usually and 
customarily pertaining" to such office. Aside from other wit- 
nesses, Benjamin C. Clark, a witness for the plaintiff in the court 
below, first qualified himself by showing an apparently extensive 
expérience, and, being asked what were the usual and customary 
duties of treasurers of cordage companies and manufacturing com- 
panies at New York, the habitat of The National Cordage Company, 
and the place of negotiation of the alleged contract in suit, testi- 
fled that such treasurers buy and sell merchandise, sign contracts, 
and accept contracts, and enlarged upon this. That this con- 
dition of the proofs made an issue eminently proper for the jury 
this court cannot doubt. 

The seventh and twelfth requests for instructions, and perhapa 
some other portions of the bill of exceptions, turn upon the claim 
of The National Cordage Company that the alleged contract in suit 
was not for the sale and delivei-y of hemp, but for the sale and 
delivery of certain contracts for hemp. The phraseology of the 
original paper of April 5, 1890, is not clear on this point; but 
doubt was removed by the additional paper of April 9, 1890, which 
contains the following: "And it is agreed that the acceptance of 
contracts by the Pearson Cordage Company, if given," and so on. 
This shows that the party vendor had an option of giving con- 
tracts, which, of course, is inconsistent with any prêteuse that 
both parties were bound to give and receive them. There is no 
évidence in the oase that The National Cordage Company undertook 
to avail itself of the option, so that the contract stands as one for 
the purchase and sale of hemp. 

The propositions made by the plaintiff in error touching some 
portions of the case which indicate that the Pearson Cordage 
Company preferred to acquire the original importer's contractsi 
also touching the circumstances of the parties, also touching the 
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claim that this addenduin ot April 9tli was suggested by the Pear- 
son Cordage Company, and assented to by the plaintifE in error 
solely for purposes aside from the point we are considering, are too 
remote to be applied by a court of common law in construing this 
or any other contract, whateyer effect they might hâve in tribunals 
proceeding on broader or équitable principles. Also the sugges- 
tions that the flrst paragraph of the paper of April 5th is to be 
construed in connection with the closing one, and that the former 
is in the form of a bill of parcels, to wliich the merchants who 
drew the paper were accustomed, do not meet the case, because 
the true color of the transaction in this particular conies from the 
addendum of April 9th. 

The tenth request for instructions made by the plaintifî in er- 
ror relates to a cargo of hemp by the ship Granité State, purchased 
by the Pearson Cordage Company May 5, 1890; and certain in- 
structions of the court to the jury, to which exceptions were taken 
by the plaintiff in error, relate to the saine cargo. The request 
was, in substance, that if the Pearson Cordage Company, acting 
under the notice from The National Cordage Company that the 
contract would not be performed, bought this cargo as a substi- 
tute, the measure of damages would be the différence between 
the contract price and the price in fact paid for an équivalent pro- 
portion of the cargo; and the instructions on this topic excented 
to were to tlie effect that purchases by the Pearson Cordage Com- 
pany were immaterial, except so far as tliey might bear on ques- 
tions of waiver, or upon the market value, and the court closed 
as foUows: "Yftu may consider the purchases by the Boston coiu- 
pany [meaning the Pearson Cordage Company] upon tlie question 
of waiver, wherever you think tliey may beai", and upon the value 
of hemp, but not otherwise." 

As the exceptions to thèse instructions were taken in gênerai 
terms, it is impossible for us to perceive precisely the grouuds 
on whiclï they were intended to rest; but, as they Avere not ex- 
pressed speciflcally with référence to any point of time at which 
the purchase was made, we are forced to conclude that they are 
limited, and were intended to be limited, to substantially the same 
issue as that raised by the tenth request for instructions, and the 
observations relating thereto in the brief for the plaintiff in error, 
including ihe cases there cited, lead to the same conclusion. We 
think, therefore, we dispose of both objections when we dispose 
of the tenth request. Without at ail considering the proposition 
of law which this covers, or noting speciflcally its terms, it is suffi- 
cient to say that no évidence is shown us to which it is relevant, 
and therefore it would hâve been improper for the court to liave 
complied with it. The only évidence to which we are referred by 
the plaintiff in error is that of Benjaniin C. Clark, one of the offtcers 
of the Pearson Cordage Company, called ont by the plaintiff in 
error on cross-examination. He expressly denied the proposition 
of fact which the request assumes as its basis. Whatever infer- 
ences might be derived from the circumstances of the case if the 
plaintiff in error had furnislied ^ny affirmative proofs, they hâve 
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no place wliere the plaintîff in error was contented to rest entirely 
on négations called ont in cross-examination of the witness of the 
opposing party. The parts of the record to which our attention 
has been called did not furnish sufflcient évidence to go to the 
jury as a basis for the requested instruction under considération. 

The remaining exceptions of the plaintifE in error group about 
the claim that, upon alleged undisputed facts, a paper, which was 
inclosed by The National Cordage Company to the Pearson Cord- 
age Company in its letter of April 19, 1890, was retained by the 
Pearson Cordage Company without objection, and otherwise rnider 
such circumstances that the court was bound to instruct the jury 
tliat this paper superseded the alleged contract of April 5th, with 
the addendum of April 9th, or that by its rétention The National 
Cordage Company was prevented from supplying itself with hemp, 
or making contracts for hemp, when the market was in condition 
for that purpose, and was thus prejudiced by the subséquent rise 
of priées; and that, therefore, the Pearson Cordage Company was 
estopped from maintaining this suit. 

Thèse two branches of this proposition résolve themselves into 
one, as it is impossible to conceive that the rétention of the paper 
of April 19th could operate technically as an estoppel, or in any 
sensé as such, unless its rétention, and the circumstances under 
which it was retained, either as a matter of law or of fact, con- 
stituted an acceptance, so as to create a new contract which 
whoUy or partially superseded the original one. The record does 
not appear to us to sustain the proposition of the plaintilî in error 
that the facts as claimed on this point by it were in auy sensé un- 
disputed. On the other hand, this entire bra:icli of the case 
seems to us to be involved in a cloud of disputed allégations and 
controverted proofs, eminently pi'oper for the jury under suitable 
instructions from the court. But it is not necessary to consider 
this at length, because the ternis of the paper inclosed in the letter 
of April 19th put it beyond doubt that none of the rulings or re- 
fusais to rule of which the plaintiff in error complains could hâve 
been prejudicial to it. It closes with the foUowing words: "This 
contract is further subject to the proper exécution by the Pear- 
son Cordage Co. of their gênerai contract with The National Cord- 
age Co." This seems to us in the nature of a condition or provi- 
sion précèdent, and not of one subséquent; and it would be fairly 
understood to intend that the paper of April 19th was not to be 
held as executed until the gênerai contract referred to was also exe- 
cuted. In other words, it seems to us to be the true construction 
of this closing paragraph that the two papers were to take effect 
simultaneously, or not at aU. There is no claim in the case that 
the gênerai contract referred to was ever executed. The record 
throughout shows that the parties never agreed upon its terms. 
Therefore the pai)er of April 19th never became effectuai for any 
purpose. The court is unable to see any error in the record, and 
the judgment of the court below is aiïirmed. 

Af ter the foregoing décision, plaintiff in error flled a pétition for 
a rehearing on the foUowing grounds: 
V.55f.no.7— 52 
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"That the true constiniction of sald paper of Apiil 19tlj is that it is to be 
treated as an amendment of the contract declared upon of April 5th-9tli, aiid 
opérâtes as if it liad been added to or incoiiDorated iiito that contract, so that 
the words, 'tliis conti'act is further subject to the proper exécution by tlie 
Pearson Cordage Company of thelr gênerai contract with The National Cord- 
age Company' were not a condition précèdent to the taJsing effect of said 
paper of April lOtli, but became by the acceptance and adoption of that 
paper by the Pearson Cordage Company a condition of the performance of 
the vvhole contract; so that, unless such gênerai contract were executed by 
the Pearson Cordage Company, neither could that company maintain an action 
against The National Cordage Company for nondelivery pf hemp, nor could 
The National Cordage Company maintain an action against the Pearson Cord- 
age Company for refusing to accept hemp. In other words, that the ex- 
écution by the petitioner of sald paper of April 19th, and its acceptance and 
adoption by the Pearson Cordage Company, incorporated it into the contract 
of sale, so that the contract between the parties then stood in brlef as fol- 
lows: (1) A sale by the petitioner to the Pearson Cordage Company of 
eight thousand baies of hemp. (2) A provision for the delivery of contracts 
for hemp instead of hemp. (3) An agreement that changes of dutj'' either 
way were for the Pearson Cordage Company, and that delivery of contracts 
Instead of hemp sliould uot change terms of sale or price. (4) That, the 
Pearson Cordage Company having bought three thousand two hnndred and 
four baies between April 9th and 19th, the amount to be sold and delivered is 
correspondingly reduced, and the whole contract of sale Is subject to the 
proper exécution by the Pearson Cordage Company of thoir gênerai contract 
with The National Cordage Company." 

The pétition for rehearing was denied, April 13, 1893. JSTo opin- 
ion was flled. 



SHELDON et al. v. UNITED STATES. CASTRO y. SAME. SHBLDON 

et al. V. SAME. 

(Circuit Court of Appeals, Seventh. Cir;uit. Pebruary 11, 1893.) 

CusTOMs DnTrES— Tobacco Sckaps. 

Leaf tobacco scraps, which are the remuants of tobacco, left after 
making cigars, and are used in the manufacture of snufC, cigarettes, and 
cheap cigars, are dutiable at 40 cents per pound, under paragraph ?44 
of the tarife actof 1890, as "tobacco, manufactured, not especially enmner- 
ated or provided for," and not as "waste," under paragraph 4T2, nor as 
"unenumerated, unmanufactured goods," under section 4. 

[Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

Proceeding to appraise imports. The circuit court afflrmed the 
décision of the board of gênerai appraisers. The importers appeal. 
AlHnned. 

P. L. Shuman, for appellants. 

T. E. Milchrist, for the United States. 

Before GEESHAM and WOODS, Circuit Judges, and BUNN, 
District Judge. 

GEESHAM, Circuit Judge. Thèse cases inyolved the question 
whether leaf tobacco scraps are dutiable at 40 cents per pound, 
under paragraph 244 of the tarifl act of 1890, or at the rate of 10 
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per cent, ad valorem, under paragraph 472 of tlie same aot, as 
•'waste," or at the same rate of per cent., under section 4 of the act, 
as "unenumerated, unmanufactuped" goods. The duty was assessed 
in each. case under paragrapli 244. The assessments were paid 
nnder protest. The board of gênerai appraisers affirmed the col- 
lector's nilings. The importers appealed. The circuit coiu't af- 
flrmed the décisions of the board, and the importers prosecuted thèse 
appeals. The board of gênerai appraisers found that the mer- 
cliandise was "leaf tobacco scrap," "tobacco cuttings," and "scraps 
and cuttings from Havana tobacox)." In the manufacture of cigars, 
scraps are eut or broken from the wrappers and flUings, which are 
put aside, not as waste, but to be used in the manufacture of snuff, 
cigarettes, and cheaper cigars. ïhis was the character of the 
merchandise in question. Paragraph 242 of the tobacco schedule 
pro vides that leaf tobacoo sui table for cigar wrappers, if not 
stemmed, shall be subject to a duty of |2 per pound, and, if stemmed, 
12.75 per pound; and paragraph 243 provides that ail other tobacco 
in leaf, unmanufactm'ed, and not stemmed, shall be subject to a 
duty of 35 cents per pound, and, if stemmed, 50 cents per pound. 
It will be observed that those two paragraplis embrace ail leaf 
tobacco, both stemmed and unstemmed. Section 244 reads: "To- 
bacco, manufactured, of ail descriptions, not specially enumerated 
or provided for in this act, forty cents per pound." Snuff, cigars, 
cigarettes, and cheroots are covered by other paragraphs. It ap- 
pears to hâve been the intention of congress to cover by the tobacco 
schedule ail kinds of tobacco, — ^manufactured and unmanufactured. 
The scrap tobacco in question is saved as valuable merchandise. 
It is a known article of commerce. Paragraph 244 was doubtless 
intended to embrace tobacco of ail descriptions, not especially enu- 
merated in the act. Scrap tobacco is tobacco which has been par- 
tially manufactured, and manufactured tobacco, of ail descriptions, 
not elsewhere specially enumerated in the act, is covered by para- 
graph 244, The judgment of the circuit court is afflrmed. 



EMPIRE STATE NAIL CO. v. FAULKNER et al. 
(Circuit Court, S. D. New Yorli. May 13, 1893.) 

1. Patents for Inventions — Assignment— Evidence— Agbncv. 

In a suit for the infringement of a patent the défense was that the al- 
leged infringer, the A. Company, was the équitable owner of the patent 
in suit. In support of this It showod an agreement between it and the 
son of the patentée, who claimed to be the patentee's agent, that lie 
should dlselose and transfer to the A. Company ail the secrets and patent 
or other rights relating to the manufacture in question which were owned 
or controlled by him. There was nothing but the son's own declarationis 
to show that he was such agent, and he was shown to be utterly un- 
trustworthy; and the agi'eement made no express référence to either the 
patent in suit or tlie patentée. Held, that the A. Company acquired no 
title to the patent by virtue of this transaction. 

2. Same— BoNA Fide Fubchasbbs— Estoppet,. 

After this agreement, the son, by assignment, became owner of a halE 
interest in the patent, and the A. Company claimed that under and by 
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virtue of the prior agreement It became tlie eqiiita.Tjle owner of thls in- 
torest. Complainant liad by regular and duly-reoorded assignments ac- 
qulred title to tliè whole patent. Heldi, tliat tlie A. Company, ha vlng failed 
to notify complainant of the interest claimed by it, tliougli it Ivnew that he 
"was negotiating for the patent, and had some communication witli him 
In regard tlieroto, Is estopped to set np sucli interest, more especially in 
View of the fact tliat duringthe time wlien, as it claims, it lield sucli in- 
terest, It was contesting the very patent in interférence proceedings in 
the patent office. 

3. SaMB — LiCENSE. 

ïhe A. Company also claimed in défense an irrévocable license to nian- 
nfacture the patented article by virtue of an alleged sale toit by the pat- 
entée of a machine Inventedby him for tliat purpose. Butit was not shown 
that tlio articles alleged to be an inf ringement wero made on such ma- 
chine, and it did appear that the machine got broken, and coiild not now 
be found. Hdd, that on thèse faots no question of license could arise. 

In Eqiiity. Suit by the Empire State Nail Company against 
Edward H., Edward D., and Francis E. Faulkner, for infringement 
of a patent. Decree for complainant. 

Witter & Kenyon, for complainant. 
Greo. B. Ashley, for défendants. 

TOWNSEND, District Judge. This is a complaint for infringe- 
ment of letters patent No. 370,614, granted September 27, 1887, to 
Thomas F. N. Finch, for an improvement in furniture nails, with 
prayer for an injunction and accounting. It is conceded that the 
nails sold by défendants were manufactured by the American Solid 
Leather Button Company of Khode Island, which I will hereafter 
call the American Company, and tliat they are the same as those 
made by complainant. The défendants claim— First, that the 
American Company is the équitable owner of the patent in suit; 
second, that, even if said company is not such équitable owner, yet 
that it has an irrévocable license to manufacture and sell the 
patented article. 

The facts in the case are as follows: On April 25, 1881, Charles 
E. Bailey and William E. Talbot, who are now respectively prési- 
dent and treasurer of said American Company, applied for a patent 
for an invention substantially the same as that embraced in the 
patent in suit. A patent was granted to them October 18, 1881. 
When Thomas F. N. Finch made his application on November 2, 
1881, it and said patent were put in interférence, and a contest en- 
sued, which lasted several years, and which was flnally decided in 
favor of said Thomas Finch. During the hearing therein the Amer- 
ican Company claimed that there had been a prior public use of 
said invention. This question also was flnally decided in favor of 
Thomas Finch. As a resuit of thèse delays the letters patent were 
not granted until September 27, 1887. On February 21, 1882, said 
Thomas Finch made an assignment of his interest in said patent, 
and, after varions assignments, the complainant acquired the légal 
title thereto on November 20, 1888. 

The grounds on which défendants claim that the American Com- 
jiany is the équitable owner of said patent are as follows: It ap- 
pears that in 1880 Latimer Finch, a son of the patentée, was in this 
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conntry, trying to establish the manufacture of solid leatlier but- 
tons, such as liis father was making iii England. He met said 
Bailey and Talbot, and represented to them that he controUed ail 
his father's interests in this invention. A contract was made on 
February 1, 1881, between Latimer Fincb and said Bailey and Tal- 
bot and one Prentice, wherein said Latimer claimed "to own or 
control the business and certain knowledge, secrets, patent, reg- 
istry, or otber rights connected with the manufacture of solid 
leather buttons," and, in considération of the formation of a Com- 
pany to carry on said manufacture, agreed "that the said party of 
the flrst part (Latimer Finch) will at once turn over to said par- 
ties of the third and fourth parts ail the information, secrets, 
patent, registry, or other rights connected with said business or 
manufacture which he may now, or may at any time hereafter, own, 
control, or come into possession of, and that he will disclose to said 
parties of the third and fourth parts, and to them only, ail of the 
processes connected with the said manufacture." Latimer Finch 
further agreed to supervise the business of the company. The 
American Company was thereupon formed, and Latimer stayed 
with it for about 30 days, when he left, and engaged in business 
with a competing firm. On January 26, 1881, Thomas Finch 
shipped to said Prentice, one of the parties to the above agreement, 
a press for making furniture nails, which was afterwards trans- 
ferred to the American Company. The price of the press, |19.36, 
was paid to Latimer Finch, and he, claiming to act on behalf of his 
father, gave a receipt therefor. In 1882, Latimer sold out ail his 
interests to the American Company. In 1884 the American Com- 
pany brought suit in the suprême court of Khode Island, and ob- 
tained an injunction restraining Latimer from disclosing any in- 
formation connected with the business of manufacturing solid 
leather nails, etc., mentioned in said agreement, and from violating 
any of the terms of said agreement. Among the intermediate as- 
signments*of the patent in suit was one whereby Latimer, in 1884, 
acquired an undivided half interest therein. 

Défendants claim that, under the agreement of February, 1881, 
they acquired either an équitable title to the patent from Thomas 
Finch, through Latimer Finch, his agent, or to the interest therein, 
acquired by Latimer in 1884. The objection to the flrst claim is 
that there is no évidence to show that Latimer Finch was the agent 
of his father to transfer the title to the patent, other than the 
déclarations of Latimer Finch, and the sale of the machine to Pren- 
tice. That Latimer Finch made représentations to that effect, and 
that the parties made the agreement on the faith of such repré- 
sentations, is not denied; but he is shown to hâve been utterly un- 
trustworthy, and guilty of bad faith, and gross breaches of contract. 
The agreement of February, 1881, does not mention or refer to 
Thomas Finch, and there is no évidence that he ever communicated 
with the parties thereto. The sale of the machine to Prentice was 
not a ratiflcation of Latimer's agency in making the February con- 
tract, for it was prior to it. The only testimony of Thomas Finch 
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on this point is that he sent a press to the United States, wMch was 
prepàred at his works, and was sent by another son to Latimer. In 
a déposition of Thomas Finch, in another suit against différent par- 
ties, he says that he flrst introduced thèse nails into the United 
States in 1880; that his son Latimer took them and introduced 
them. This déposition was put in évidence against the objection 
of counsel for complainant. It does not seem to be admissible, in- 
asmuch as the witness was examined in this cause. Even if it were 
admitted, the évidence would not be sulHcient to show the authority 
of Latimer to bind Thomas Finch as to the disposition to be made 
of his inventions, or to dispose of a patent subsequently applied 
for by Thomas Finch. The act of Thomas Finch in so applytng for 
a patent in November, 1881, his subséquent assignment of the pat- 
ent, and his proceedings in the interférence suits against Bailey and 
Talbot, lasting some five years, support the view that he neither au- 
thorized nor ratified the act of Latimer in attempting to dispose of 
his patent. It seems to me, therefore, that the évidence ofifered 
fails to connect Thomas Finch with Latimer as his agent to trans- 
fer title to tlùs patent. 

I am not satislied that the subséquent assignment to Latimer 
of the undivided interest in the patent did not create an équitable 
interest in the défendants. 

It is sirenimuslv urged by complainant that certain agreenienl s 
betWL-en Latimer and the American Company, and certain decrees 
obtained by it against him, show that the agreement of February 
Ist was merged therein, and that the part of the agreement re- 
lating to the assignment of patents to be thereafter owned by 
him was surrendered. There is considérable évidence to support 
this claim. But, for the purpose of determining the principal 
question in the case, I hâve assumed that the American Companv 
did acquire Latimer's interest. This question is whether com- 
plainant, and each of the parties under whom it daims, had no- 
tice of the title of the American Company when they acquired title 
to the patent; and upon this question it seems to be settled that 
the burden of proof is on the défendants, and that, if they fail to 
show that each of said owners had, at the time of purchase, either 
record or actual notice of said claim, they cannot defeat the title 
of the complainant. Eev. St. U. S. § 4898; Oakes v. Tonsmierre, 49 
Fed. Rep. 449; Davis Improved Wrought Iron Wagon Wheel Co. 
V. Davis Wrought Iron Wagon Co., 20 Fed. Rep. 700; Gibson v. 
Gook, 2 Blatchf. 144; Wright v. Randel, 8 Fed. Rep. 599; Ameri- 
can Solid Leather Button Co.,v. Empire State Nail Co., 47 Fed. 
Rep. 741; Perry v. Corning, 7 Blatchf. 195; Secombe v. Campbell, 
2 Fed. Rep. 357; Regan Vapor-Engine Co. v. Pacific Gas-Engine 
Go., 1 0. C. A. 172, 49 Fed. Rep. 68. 

On July 16, 1886, Thomas Finch again obtained title to the 
patent under an assignment, expressed to be on considération. 
There is no évidence, other than that heretofore referred to, as 
to his knowledge of the claims of the American Company, exoept 
certain newspaper and other notices to be hereafter considered. 
On December 21, 1886, Thomas Finch sold the patent, through 
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William M. Cavanaugli, to the Finch. Manufacturing Company. 
Both. of thèse assignments were recorded on October 3, 1887. 
After Cavanaugh had made the agreement to purchase the patent, 
and had caused the Finch Company to be incorporated, Latimer 
Finch, being one of its incorporators, he received a letter from 
the American Company, calling his attention to papers inclosed 
therein "as somewhat indicating the character of the man vve 
nnderstand you to hâve conneeted yourself in the manufacture of 
goods infringing our légal rights and patents." Tlvey furth^r 
notifled him that if he persisted they would hold him accountable 
"for ail violation of our patents, trade-mark, labels, and numbers," 
etc. Mr. Cavanaugh replied, saying: 

"I liave not the sliglitest wish to trespass on any riglits tliat you may hâve, 
and, that I may not, I shoiild be glad to hâve you Inform me — Ist. To what 
hâve you a patent? 2nd. Has your patent ever been litigated, and, if so, was 
the décision for or against you? Your answer to thèse two questions will 
enable me to act in référence to that part of your letter wherein you 
threateu to sue me for any infringoment on your rights. If I ara informed as 
to what your rights are, I probably can avoid interfering wlth them." 

To tliis letter he received no reply. It does not definitely ap- 
pear what circulars were inclosed. But an examination of ail *he 
circulars issued by the American Company up to this time shows, 
what seems to me should alone be fatal to défendants' claim, 
namely, that none of them referred to, or claimed title uudcïr, 
Thomas Finch, or under the patent in suit. They denounce Lat- 
imer Finch, and refer to the decrees of injunction restraining 
Latimer from disclosing secrets, or selling buttons, in violation 
of the agreement of Febmary, 1881. In the Belden circular, which 
Mr. Cavanaugh swears he never saw prior to this suit, the Ameri- 
can Company is referred to as manufacturers and patentées, but 
this would naturally refer to the Bailey and Talbot patent, granted 
in 1881, rather than to the Thomas Finch application, which was 
not granted until 1887. Furthermore, Mr. Cavanaugh dénies that 
h.e ever received any notice of the claim of the American Company 
to the patent in suit. 

If the American Company intended to make any sucli claim, 
it was clearly their duty then to say so, and to reply to Cavanuugh's 
letter. They knew Latimer's character, and that he would i.ot tell 
Cavanaugh of such claim, for he was interested in trying to sell 
the patent. The patent office records would not show it, for it de- 
pended upon a contract with Latimer, which did not refer cither to 
Thomas or his application. The American Company was bound 
to give spécifie notice of their claim in distinct and unequivocal 
language. Fort v. Burch, 6 Barb. 78; Flagg v. Mann, 2 Sum. 486; 
Wilson V. Wall, 6 Wall. 83; Eegan Vapor-Engine Co. v. Pacific 
Gus-Engine Ce, 1 C. C. A. 173, 49 Fed. Ref>. 08. TTuder the cir- 
cumsiances, having failed to give notice until after Cavanaugh 
had embarked in the enterprise, they could not affect his title by 
a subséquent notice; and, having suffered Cavanaugh to buy the 
patent in ignorance of their claim, and having failed to give notice 
of, and assert title, when it was their duty to do so, said company 
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is now estopped to assert it as against him or Ms assignées. 
Thèse facts, together with much of the évidence as to the subsé- 
quent conduct of the American Company, show that they never 
claimed a right to the patent in suit until long after the assignera 
of the complainant had acquired title to the patent. 

The following facts also tend to support this view: Messrs. 
Bailey and Talbot applied for and ohtained a patent for practically 
the same invention as the patent in suit, after the exécution of 
the agreement of February, 1881. They did not record said agree- 
ment until April 26, 1890. They contested the interférence with 
the Thomas Finch application for several years, — a proceeding 
wholly unnecessary if they owned the Thomas Finch invention; 
and when they were beaten in this they caused proceedings to 
be taken in bar to the issuance of the Thomas Finch patent, on 
the ground of prior public use. They hâve always stamped on 
their circulars, letter heads, and boxes of nails, "Patented October 
18th, 1881," — the date of the patent issued to Messrs. Bailey and 
Talbot. The labels on the boxes of nails state that every box 
bears the date of patent. The American Company has never put 
the date of the patent in suit upon any of its goods. No satisfac- 
tory reason. has been shown why no bill in equity has ever been 
brought for a conveyance of the équitable title. In view of thèse 
facts, it seems to me that the American Company has failed to 
show that Oavanaugh or the Finch Company had notice of their 
claim of title to the patent in suit at the time of purchase. The 
Finch Company, therefore, got a good title, and such title is good 
in the hands of subséquent assignées, irrespective of the notice 
which such assignées' might hâve received. 

Much of what has already been stated applies to the claim of 
notice to Johnson, the assignée of the Finch Company, and the 
assigner of complainant The facts appear to be as follows: Be- 
fore Johnson acquired title, the Finch Company had brought suit 
on the patent against I. B. Eyer & Co., which was pending at 
the time of his purchase. In that suit the agreement of February, 
1881, was set forth, and the fact appeared that Latimer Finch 
thereafter acquired a record title to a part of said patent. It 
appears, however, that this suit had been practicaUy abandoned. 
That Johnson had dealt with the American Company, and sold 
their buttons for years, was suffi cient to put him upon in- 
qxiiry. Such inquiry might hâve shown him the claim under the 
Bailey and Talbot patent. He m^'ght hâve found the agreement 
of 1881 by an examination of the interférence proceedings. But 
there is no évidence that he knew of them, and, even if he did, he was 
not bound to examine them, as the object of interférence proceed- 
ings is to détermine priority, not title. Electrical Accumulator 
Co. V. Brush Electric Co., 44 Fed. Eep. 602. Johnson caused a 
search to be made of the records of the patent oiîfice, and was 
assured by his attorneys that the title to the patent was clear 
before he bought it. Messrs. Bailey and Talbot had fréquent 
conversations with Johnson. There is a sharp conflict of testi- 
mony as to whether, in thèse conversations, they notifled him of 
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tlieir claim to the Thomas Finch patent. But, judging from the 
ténor of their letters to him, the chief topic in conversations and 
correspondence was the unfair conduct of Latimer Finch. The 
claim of OAvnership of tlie Thomas Finch patent would appear 
not to hâve been asserted. I am not satisfled that Johnson liad 
notice of the claims of the American Company prior to his pur- 
cliase. But;, even if he did hâve such notice, I do not skc; how it 
Mould aiîect the title of complainant, provided the Finch Com- 
pany and Cavanaugh got a good title. I hâve stated tlie facts for 
the purpose of showing the course of conduct of the American 
Company. 

In view of ail the facts, I think the American Company has 
been guilty of such inexcusable lâches in the assertion of ibs al- 
leged rights tiiat it is not entitled to relief. Marsh v. T\'liitm()re, 
21 Wall. 178; Speidel v. Henrici, 120 U. S. 377, 7 Sup. Ct. Eep. 610. 

Finally, the défendants claim that, even if the American Com- 
pany is not equitably entitled to the patent, it has an irrévocable 
license to make and use the patented article under the agreement of 
February, 1881, and by reason of the sale of the preiss. The flrst 
claim would seem to be disposed of by the opinion of Judge Brov^n 
in American Solid Leather Button Co. v. Empire State 'Nai] Co., 
47 Fed. Rep. 741. Besides, the agreement of February, 1881, did 
not refer to licenses, and, as is forcibly urged by counsel for com- 
plainant, if the effect to be given to this agreement is that it is 
to be treated as a license, then an agreement to assign has 
gréa ter effect than an assignment; and wliile the latter, if unre- 
corded, is void, and of no effect, the former, if unrecorded, is valid, 
and of some effect, namely, to operate as a license. Gibson v. 
Cook, 2 Batchf. 151. Whatever effect the fact that Thomas 
Finch sold a button machine, which was afterwards transferred 
to the représentatives of the American Company, might hâve upon 
the question of the license to use that machine as against said 
Company, it has no relevancy to this case. It is not claimed that 
the buttons sold by défendants were made on said machine. In 
fact the évidence shows that it got broken, and cannot now be 
found. 

Let there be a decree for an injunction and an accounting. 
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SAME V. GOLD.AIANX. 

(Circuit Court, S. D. Xew Yorli. ilay 13, 1893.) 

1. Patbkts Fon Investihns — Infuin-oement— nF,AU:riliF.R. 

Wliile the objection of w.nnt of patentable novolty may be raised by 
demurrer to a bill for Infringemont of a patent, the question must be de- 
termined in favor of the patent, unloss tlie court can soe froin au exauiina- 
tion of the patent itself, and the considération of tliose facts alone of 
which it will take judicial notice, that it does not involve invention. 

2. SaME -Vat.IDITY — I!v '! an') ( A" . 

The claim of letters p.atent No. 34-ô,965, issued to John C. Goebel, July 
20, 1886, for improvements in hats or caps, was for, "in a liât or cap 
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haTing a flexible tip, the body or skeleton of thc slde crown, forined of 
wlre cloth, tlie ends of whleh are connectée by angiilar seams." It is also 
stated that the essential feature of the dovice "is not only the uso 
of wire cloth," hair cloth having been theretofore used for the purposo, 
"but also the pecullar euttlng of the wire cloth to hâve its wires lu a di- 
.agonal Une to the edges of the cloth, as elso the deslred elastic expaiisiou 
and contraction of the side crown for stretching the tip will not be ob- 
tained, and that otherwise the shape of such wire-cloth body eaiinot be 
made conical." Eeld, that the patent cannot be held void on deiuurrer 
to a bill for its inf ringement. 

3. Samb — Infhikgbment— Pleading — Dbmubrer. 

The omission, from a bill for infringing a patent, of the averment that 
the invention had not been patented or described in any pi-inted publi- 
cation before the date of said invention, is a defect in form vvhich is 
demurrable. 

4. Samb— Prayeb fob Pbockss. 

The omission from the prayer for process of subpoena of tlie names 
of some of the défendants named in tlie introductoiy part of the bill is 
a violation of equity rule 23, and is a fatal defect. 

In Equity. Suits by Jolin G. Goebel against the American Eail- 
way Supply Company and others, and against Philipp Goldniann, 
for the inf ringement of complainant's patent. On demurrers to 
bill. Demurrers sustained in part, and overruled in part. 

Thos. r. Byrne, for plaintiff. 
Wm. C. Hauff, for défendants. 

TOWNSEXD, District Judge. Thèse are bills in equity for the 
alleged infringement of letters patent ^o. 345,965, issued to coni- 
plainant July 20, 1886, for improvemcnts in hats and caps. The 
défendants demur to both bills. The demurrers are the same in 
each case, with a single exception, which will be separately conr 
sidered, 

The first four grounds of demurrer assigned are that the patent 
is void on its face for want of patentable novelty, and because the 
claim does not comprise a combination. That this objection may 
properly be raised by demurrer is well settled. Brown v. Piper, 9.1 
U. S. 43; Blessing v. Copper Works, 34 Fed. Eep. 753; Fougères v. 
Murbarger, 44 Fed. Rep. 292; Bottle Seal Co. v. De La Vergue 
Bottle & Seal Co., 47 Fed. Rep. 61. 

The claim of the patent in suit is as follows: 

"In a cap or bat having a llexible tip, the body or skeleton of the side 
crown formed of wire cloth, the ends of which are connected by angular 
seams, as set forth." 

The défendants urge that the spécification and claim show the 
patent to be for a mère substitution of one well-known material 
for another, and a connection such as would be made by any skilled 
operator. The question of patentable novelty, when raised by de- 
murrer, must be determined in favor of the patent, unless the court 
can see from an examination of the patent itself, and a considéra- 
tion of those facts alone of which the court will take judicial notice, 
that the patent does not describe such an advance in the art to- 
which it relates as to constitute invention. Bottle Seal Co. v. De 
La Vergne Bottle & Seal Co., supra; Engraving Co. v. Hoke, 30 
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Fed. Rep. 444; Dick v. Supply Oo., 25 Fed. Eep. 105. In the présent 
case, the patentée does not claim merely the substitution of one 
material for another. He admits that hair cloth has been used 
for the crown lining in bats and caps. But be says, furtber: 

"The essential feature of my devlce, tlierefore, is not only the use of 
wive cloth, but also the peculiar cutting of the wire cloth, to liaye its wires 
on a diagonal Une to the edges of the cloth, as else the desired elastic expan- 
sion and contraction of the side crown for stretchlng the tlp will not be ob- 
tained, and that otherwise tlie shape of such wire-cloth body cannot be made 
■conicai." 

Tbe patentée claims tbat by the substitution of the new material, 
so eut that the woven wires are on diagonal Unes relative to the 
band and tip, and are connected by angular seams, certain new and 
useful results are produced. He further claims that thèse results 
are produced by the combination of coacting and co-operating élé- 
ments. 

An examination of the patent, and a considération of the alleged 
invention, seem to show that the presumption of patentable nov- 
elty arising from the grant of the patent bas not been rebutted. 
The patentée is entitled to the beneflt of any doubt which may ex- 
ist in the mind of the court. Whether, in view of the state oif the 
art, there was any invention, whether the alleged invention consists 
merely in the sutetitution of one material for another, and whether, 
as is strenuously maintained by complainant, its practical utility 
can be shown by the fact that it has displaced other modes of manu- 
facture, are questions of fact which cannot be disposed of upon 
this hearing. The ûrst, second, third, fourth, and sixth grounds of 
demurrer are overruled. 

The flfth ground of demurrer assigned is that the complaint does 
not aver that the invention had not been patented or described in 
any printed publication before the date of said invention. The 
■omission of this averment is a defect in form which is demurrable. 
Coop V. Institute, 47 Fed. Eep. 899; Overman "V^Tieel Co. v. EUiott 
Hickory Cycle Co., 49 Fed. Kep. 859. 

The seventh ground. of demurrer assigned in the case of Goebel 
V. American Kailway Supply Co. et al. is that the prayer for process 
of subpoena does not contain the names of ail the défendants named 
in the introductory part of the bill. This omission is in violation of 
rule 23, U. S. Eq. Prac, and is a fatal defect. City of Carlsbad v. 
Tibbetts, 51 Fed. Eep. 852. 

The flfth ground of demurrer in each case, and the seventh ground 
of demurrer in Goebel v. American Eailway Supply Co., are sus- 
tained, with leave to amend in 15 days in both cases, upon payment 
of costs in Goebel v. American Eailway Supply Co. 
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GOEBEL T. AMERICAN EAILWAY SUPPLY CO. et aL 
SAME V. GOLDMANN. 

(Circuit Court, S. D. New York. May 13, 1893.) 

Patents fob Inventions— Infrtngbment — Premminart Injunction. 

Letters patent No. 345,905, issued to John C. Goebel July 20, 1886, for 
an imprOTement In hats or caps, claimed "in a hat or cap having a flex- 
ible tip, tlie body or slieleton of the side crown, fonned ot wire clotli, 
the ends of whlcli are connected by an angular seam." In a suit for in- 
fringing this patent défendants produced afiidavits tliat tliis mode of 
maklng hats and caps liad been linown and used durlng several years be- 
f ore tlie date of the patent; and a Britlsh patent, granted in 1864, showed 
métal tiireads or wires eut obliquely into strips simllar to tliose claimed 
in the patent Held, that a prelimlnary injunction would not be granted. 

In Equity. On motion for preliminary injunction. Demurrers 
to the bnis were heretofore passed upon. See 55 Fed. Eep. 825. 

Thos. F. Byrne, for plaintiff. 
Wm. C. Hauff, for défendants. 

TOWIsTSEND, District Judge. Thèse are applications for pre- 
liminary injunctions to restrain the alleged infringement of letters 
patent No. 345,965, granted to complainant July 20, 1886, for an 
improvement in hats or caps. The défendants hâve already de- 
murred to the complaints on the ground that the patent in suit 
is void on its face for want of patentable novelty, and because it 
does not daim a combination, and said demurrers hâve been over- 
ruled. The claim of said patent is as folio ws: 

"In a cap or hat having a flexible tip, the body or skeleton of tli© side 
crown, formed of wire cloth, the ends of which are connected by angular 
seam, A, as set forth." 

The patents and affidavits introduced by défendants as to the 
state of the art show that complainant's patent is not for a 
primary or important invention. It is claimed in the affidavits 
that this mode of making caps was publicly known and used by 
varions persons during several years prior to the date of said 
patent. The British patent No. 309, of the year 1864, granted to 
E. A. Brooman, for bonnets and caps, shows métal threads or 
wires eut obliquely into strips, similar to those claimed in the 
patent in suit. It does not seem necessary to discuss the varions 
défenses presented on the preliminary hearing, further than to 
say that they hâve raised such a doubt in my mind as to the 
validity of the patent that I think a preliminary injunction should 
not be granted. The applications are denied. 
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THE VIOLA. 
MURKAY V. UNITED STATES. 
(Circuit Court of Appeals, Tliird Circuit. May 17, 1893.) 

No. 8. 

1. SaLVAGE— EXTBAORDINAKY TOWAGE— EVIDENCE. 

A light-sliip was brolten from lier moorings ofC the coast of Delaware, 
aud diiven before the wind 130 miles .southward. She was a new vessel, 
scliooner-rigged, well-provisioned, fully equipped and officered, and hnd 
a crew of six men. Slie displayed no signais of distress, and refused assist- 
anco ftom passing vessels, but afterwards signaled for a tow. She was 
taken in tow during mild weatter by tbe sugar-laden steamer V., bound 
from Matanzas to New York, wbo carricd her Inslde of Cape Henry, 
neither vessel sustaining Injuries of any conséquence, and the V. incurring 
no risks to property or llves, and but trifling expense. There was évi- 
dence to show that tho Ilght-ship was at no time in serions danger. HeM, 
that the V. was not entitled to salvage. 52 Fed. Rep. 172, afflrmed. 

3. ExTKAORDINARy TOWAGE. 

In such case the V. was entitled only to extraordinary towage, and, as 
she was detained two days, and her value was $250,000, while the value 
of the light-ship was $50,000, the sum of $2,500 wasasufflcient allowance 
for her services. 52 Fed. Rep. 172, afïirmed. 

Appeal from the Circuit Court of the United States for the 
Eiistern District of Pennsylvania. 

In Admiralty. Libel hy Lawrence Murray, master of the steam- 
ship Viola, against the United States, for salvage. The court 
below held that the service rendered was not a salvage service, 
but gave libelant a decree for $2,500 as for towage. 52 Fed. Eep. 
172. Libelant appeals. Affirmed. 

John F. Lewis and Curtis Tilton, for appellant. 

Eobert Ealston and EUery P. Ingham, for the United States. 

Before ACHESON and DALLAS, Circuit Judges, and WALES, 
District Judge. 

WALES, District Judge. This is an appeal from a decree of 
the United States circuit court for the eastern district of Pennsyl- 
vania, refusing the libelant's claim for salvage, and allowing in- 
adéquate compensation for towage services. Eight assignments 
of error hâve been filed, but ail of them may be included in the 
second and third, which are as foUows: 

"(2) In holding that the services rendered by the Viola to the light-ship 
were extraordinary towage services, and in not holding that sald services 
were salvage services, and so compensating them. (3) lu not awarding adé- 
quate compensation for said services, and in not awarding Interest upon the 
sum allowed from the date of sald services." 

The history of the case is this: At 5 o'clock on Sunday morn- 
ing, April 7, 1889, during the height of a northeast storm, the 
winter quarter light-ship, No. 45, broke loose from her moorings, 
off the coast of Delaware, about 2(5 miles from Chincoteague, and 
was driven before the gale 130 miles southward from her station. 
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She was a new vessel, sch.ooner-rigged, well-provisioned, and fully 
equipped witli sails, boats, and anchors, and was in charge of an 
assistant Iceeper, an assistant engineer, and a crew of six men, 
including the cook. The ârst keeper and the chief engineer were 
ashore on leaye.^ Immediately on breaking loose, tlie chains were 
hauled in, the jib and foresail were put up, the vessel was hove 
to, and a color set, showing that she was adrift. It was not long 
before the steamer Eichmofld, of the Old Dominion Line, passed 
'No. 45 within short hailing distance, but no signal of distress 
or for assistance was made by the latter, and the Eichmond 
saluted and went on. The expectation was that the Eichmond 
would, on reaching port, report the position of No. 45. On Mon- 
day night, the 8th, between 8 and 9 o'clock, the steamer Chat- 
tahoochee, of the Océan Steamship Company of Savannah, came 
in sight, and, in answer to a flashlight on board of No. 45, circled 
round the latter, to ascertain what was wanted, and, on flnding 
that a tow wàs required, Capt. Daggett replied that he had not 
sufflcient coal for the purpose, but would lay by until daylight 
to take off the officers and crew, if necessary. The offlcer in 
charge of No. 45 replied: "No, I don't want to be taken off. 
Go on." At 6:30 A. M. on Tuesday, the 9th, the large freight 
steamer Viola, sugar laden, bound from Matanzas to New York, 
came up, and, in response to a signal from No. 45, "Will you 
take me in tow?" the steamship signaled, "Wait till the weather 
modérâtes." Later in the daj' the Viola made an offer of pro- 
visions, which was declined. In the mean time the Viola kept 
No. 45 in sight, and at 5 o'clock A. M. on Wednesday, the lOth, 
the sea having fallen considerably, the Viola got out a boat, passed 
a small line to No. 45, and by that means hauled a seven-inch 
hawser on board. The Viola next sent her hawser and made 
fast to No. 45, and at 8 A. M. "let away with fuU speed, 
towing with two hawsers." At 6 A. M. on Thursday, the llth, 
No. 45 was brought into Cape Henry, and left in charge of a 
tug, the Viola proceeding on her voyage to New York. The log 
of the Viola contains this entry for Wednesday: "Noon. Lati- 
tude 36 deg. north; longitude 74 deg. 27 min. west; distance 
twenty-eight; steering north west by west; speed about seven knots; 
weather âne. 4 P. M. Light northwest wind and fine clear 
weather." This was the day on which the towing began. The 
storm which drove No. 45 from its station had set in on Saturday 
night previous, and continued with great violence during the 
two foliowing days. On Tuesday it had spent its force, the wind 
backing to the north-northwest, and the sea having fallen. Dur- 
ing this time No. 45 rode out the gale without loss or damage, 
save such as were repaired at the small cost of f 41.50. Neither 
did the Viola suffer any injury, save a chafed hawser, which was 
afterwards condemned, and possibly a leak in the lazaretto, near 
the rudder post, which was not at ail serious, and was not re- 
paired until after she had returned to the West Tndies; and no 
witness was able to tell whether the leak was developed before 
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or after tlie Viola fell in with ÎS'O. 45. Tlie cMef engineer of the 
steainship could perceive no strain on her engines after the towing 
began; and as to the alleged risk to the lives of the men who 
passed in the small boat between the two vessels in carrying 
ont the lines attached to the hawsers the évidence conclusively 
shows that it was nothing more than the usual risk which always 
attends such work in mid-ocean, and is not accounted dangerous 
by experienced and active sailors. 

The claim for salvage was urged on the ground that No. 45 
was in charge of incompétent officers, with an inexperienced crew 
on board, was unmanageable, and at the mercy of the winds and 
waves. It is true that the vessel had no skilled navigator, but 
her officers and men were practical seamen, and there is ample 
testimony to prove that she was ably handled throughout the 
prevalence of the storm; and the indispu table fact that no signal 
of distress was made, and the refusai of the officers to accept 
an offer of rescue from the Chattahoochee, confirm the belief 
that those in charge of her did not consider themselves or the 
vessel to be in imminent péril. The entry in the log of the 
Viola for Tuesday, the 9th, is : "This day begins with strong 
aorth-northwest gale and clear weather; sea moderating; steer- 
ing north by east; speed about two knots an hour. At 4 A. M. 
wind and sea moderating. 6:30 A. M. Sighted winter quarter light- 
vessel under small sail, hove to." 

The main sail of No. 4a was not bent, and it was attempted 
to be shown that she could not be hove to without it, but this 
is disproved by the extract fi*om tlie Viola's log, and by the 
statement of Capt. Daggett, of the Chattahoochee, who says that 
the light-ship was ably handled, reversing his courses while the 
captain was steaming round him, hauling his head up to the 
sea, and laying in a very comfortable and easy position. By that 
cime (Monday night) the height of the gale, according to Capt 
Daggett, had passed, and was moderating veiy fast, but there 
was still a very heavy sea. Mouat, chief oflicer of the Viola, 
admitted that if he had been on No. 45, with plenty of food and 
water, he would hâve considered himself safe, but would hâve 
kept along the land, so that some one might pick him up. He 
qualifies this admission, however, by saying that if he was not 
a practical seaman, and no practical seaman was on board, he 
would think his time had corne. Nelson, the second offlcer of 
the Viola, also admits the possibility of No. 45 pulling through 
the gale, provisioned and manned as she was, and he could not 
say that she was not carefully managed. Capt. Murray thinks 
that No. 45 could hâve sailed with a fair wind, and that on the 
night before the towing began there was nothing dangerous in 
her position. Commander Kead, of the United States navy, who 
was the inspector of the fourth lighthouse district in 188!), and 
investigated the facts connected with the accident to No. 45, 
immediately after its occurrence, found that everything had been 
done to his satisfaction by the officers and crew as far as handling 
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the ship was concerned. It was the objeet of her officers to 
head the vessel to the eastward, and keep her away from the land. 
It was also his opinion that they could hâve sailed up to or near 
their position, ofl Chincoteague, if they had not been taken in 
tow. He further testifled to his belief in the competency of her 
officers and men. 

A careful review of tlie évidence has convinced us that the 
services performed by the Viola do not support a claim for sal- 
vage. The ingrédients of a salvage service are: First, entei-prise 
in the salvors in assisting a vessel in distress, risking their own 
lives and property to save the lives and property of others ; second, 
the degree of danger and distress from which the property is res- 
cued, — whether it was in imminent péril, and almost certainly 
lost if not at the time rescued and preserved; third, the degree 
of labor and skill which the salvors incur and display, and the 
time occupied. Where ail thèse circumstances concur, a large 
and libéral reward should be given; but where none, or scarcely 
any, take place, the compensation can hardly be denominated a 
salvage compensation; it is a little more than a mère rémunéra- 
tion pro opère et labore. The Clifton, 3 Hagg. Adm. 121; Tyson 
V. Prier, 1 Gall. 133. The towing of No. 45 into Cape Henry, 
a distance of 120 miles, was unattended by any unusual péril 
or risk; nor was any danger incurred by the Viola in laying by 
No. 45 from Tuesday morning to Wednesday morning. ïhere is 
also some force in the argument that the light-ship signaled for 
a tow, and at no time hoisted any signais of distress; and that, 
the request for a tow having been accepted by the Viola, it con- 
stituted an implied contract for towage, to be paid for as such; 
and that no claim for salvage could arise unless the tow was in 
imminent péril at the time, or became disabled and in distress 
from causes occurring after the towage had begun. The Kinga- 
loch, 26 Eng. Law & Eq. 596. 

The value of the Viola and her cargo was $257,000; the value 
of No. 45 was |50,000. The Viola's service was highly meritorious, 
and may be classed under the head of extraordinary towage, but 
it did not reach the grade of a salvage service. Her déviation 
from her regular course was not great, and at Cape Henry she 
was nearer to New York than when the towing began. She as- 
sumed a possible risk of endangering her insurance, but with 
this exception she incurred no greater risk than she would hâve 
Incurred had she kept on her direct course, save the danger of 
ordinary towage. The only question in Capt. Mtirray's mind in 
considering the request for towage was whether he had enough 
coal to carry him through, and, on being satisfied that the supply 
was sufflcient, he decided to take the light-ship in tow. The cir- 
cuit court allowed |2,50O for this service, and we think that amouut 
was sutticient to cover ail the items for détention, extra constirap- 
tion of coal, the extraordinary towage service rendered, and in- 
terest. 

The decree of the circuit court is therefore afflrmed. 
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AUSTIN V. RILEY et al. 
(Circuit Court, S. D. lowa, W. D. May 10, 1S93.) 

1. Opbking Decreb — Practicb of Statï: Court— Eqdity CAUSEa. 

The practlce of a state court in oponing iuflKments or deerees by default 
after tlie tonn at ^vliich tliey lx»came abscilute will not bc observefl in a 
suit in equity in a fédéral court, under Kcv. St. § 014, wblcli requires tlia 
practlce of 1ho fédéral courts to conform to that of the state courts only 
In "civil cases otlier tlian eijnity causes." 

2. Bame— JuniSDiCTioN — Subséquent Term. 

The fédéral circuit court has no jurlsdietion of a mol ion to set aside 
a final docree upon a bill taken for coufessed, niade after the expiration 
of the terra at wliich sucU decrce becaine absolute; and it is Immaterial 
that a différent decree would hâve been entered if the facts had been 
presented by a timely défense, or tliat extrême hardship would resuit, or 
tliat tho failure to défend was occasioued by want of skill or diligence 
on the part of counsel. 

3. Same— Pkoceedings in Anothbb Court. 

Aud vvliere the decree is one which jdves plaintiff's mortgase prlority 
over that of défendant, It is immaterial that before the flling of the bill 
défendant had procured a decree of foreclosure in a state court, plaintifC 
not b(;iug a party to the suit thereln. 

4. Same— Motion pok Final Decree — Notice. 

Where an order has been entered that the bill be taken for confessed, 
défendant, even if he has entered an appearance, is not entitled to notice 
of subséquent application for final decree, when such application is made 
in open court. 

In Equity. Suit by Julia A. Austin against James F. Riley, 
Katherine M. Eiley, and Benjamin Winchester. Heard on motion to 
set aside default and vacate tlie decree. Motion denied. 

Statement by WOOLSON, District Judge: 

On March 14, 1892, complainant tiled in the clerk's office in said western 
division her bill herein, seeking correction and foreclosure of mortgage given 
by respondents Riley, and praying that respondent Winchester be decrecd 
to hâve no lien on or Interest in the mortgaged promises, or, if it be found 
that he has a lien thereon, that it be decreed to be junior to complainant's 
said lien. On the same day subpoena v>'as duly issued, returnable at the April 
rule day, and the return of service shows Personal service on Winchester, 
on March IG, 1892. TJpon the May rule day, on demand of complainant, by 
praecipe duly tiled, default for want of appearance was entered against said 
Winchester. Upon October 3, 1892, the same being in the second week of 
the regular term of this court, complainant moved for decree, and the same 
was duly entered pro confesso upon the default of said Winchester, (as well 
as of tlie other respondents.) correcting said mortgage as prayed, ad.iudgiug 
the amovmt due on said bond thereby secured, and ordering sale of mort- 
gaged premises, etc. Upon October 14, 1892, praecipe for exécution was liled, 
and exécution issued on said decree. On the day following, notice of time 
and place of sale was served personally upon the tenant In possession of 
the mortgaged promises. On Kovember 12, 1892, the mortgaged premises 
were duly sold by the master appointed in said decrce, and due report thereof 
has been made to and confirmed by this court. Upon November 11, 1892, 
respondent Winchester tiled in the office of said clerk a motion asklng (1) that 
the default heretofore entered against him be set aside; (2) that the decree 
above described be vacated; or, (3) if such decree cannot be vacated, that it 
be so modified as to decree the prlority of lien held by said respondent over 
the lien of complainant's mortgage. Attached to said motion, to support same, 
are the affidavits of respondent and G. A. Holmes, of counsel for »3spondent. 
Thèse afflda'^'its state that prior to the April rule day, at which respondent 
was summoned to appear, respondent and his said counsel went to the office of 
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sald clerk, examined the flle of papers in tMs case, and sald counsel duly 
signed and delivered to sald clerk the wiitten appearance of respondent, and 
requested sald clerk to flle same in this cause, and said clerk stated tliat lie 
would do so; but they are surpiised to flnd that the same bas net been filed, 
and that no appearance bas been entered hereln for respondent; that coun- 
sel for respondent had no notice of the application for decree herein, nor 
was sald decree submitted to hiin, nor bad he any knowledge or information 
of the entry of said decree, until after the adjournment of the term at wbich 
said decree bas been entered. The affidavlts also state that the priority of 
respondent's lien arises from its being a mortgage for the deferred purchase 
money of said mortguged premises, and that same was executed oud duly 
recorded some two years before complainant's mortgage was executed, and 
that at the time of filiag of complainant's bill herein respondent bad secured 
a decree of foreclosure of his said mortgage in the (lowa) state courts and 
said premises bad been duly sold thereunder. Conversations are also detailcd 
with complainant's coimsel, wheroin it is claimed that said counsel recognized 
the said priority of respondent's said lien. Said affidavlts also charge said 
counsel with havtng committed fraud on respondent's counsel and on the 
coui't in obtaining the decree entered herein, giving comiilainant priority of 
lien. It may be properly stated hère that complainant's counsel flled afH- 
davits denying such conversations and récognition of such priority of lien, 
and denying ail fraudulent, etc., action as charged. 

Burke & Cassady and G. A. Holmes, for the motion. 
Saunders, McFarland & Dickey, opposed. 

WOOLSOîs^ District Judge, (after stating the facts.) While 
oounsel for complainant hâve made a showing seeking to disprore 
the allégations of the motion and accompanying affidavlts, (wliieh im- 
pute improper, deceitful, or fraudulent conduct on their part,) they 
directly deny the power of the court to vacate or modify the decree 
as attempted. And to the latter question we will first address our 
attention, since, if this power does not exist, the questions of fact 
beyond will not demand iuTestigation. The poiat preseuted may 
be thus stated: That the motion having been filed herein after 
the term of court had ended during which the decree was entered, 
this court has no power to set aside the default, or modify the 
decree on motion, as herein attempted. The question preseuted 
is not a new question in the United States courts, and its extended 
examination is not required. The following facts are not disputed: 
Upon bill regularly flled, respondent was personally served with 
summons to appear, answer, etc. îî'o appearance is filed in the 
cause. At the rule day next following the rule day named in the 
summons, default was entered against respondent. During the term 
of court next following, on application of counsel for complainant, 
decree pro conf esso was entered, and decree recorded. After close of 
that term counsel for respondent flled a motion to set aside default 
and vacate decree. This motion was preseuted and submitted at 
the next term following its filing. 

First, let it be noticed that this cause is not on the law docket 
of the court. The argument of counsel for respondent has largely 
proceeded on the theory that the procédure as to his said motion, 
and the action the court is to take, will be governed by what he 
claims to be the practice of the state courts in like matters, and this 
claim is evidently based on section 914, Rev. St. But counsel will 
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notice that the section referred to does not include equity causes. 
"The practice, pleadings, and forms and modes of proceeding in civil 
cases, other tlian equity causes," sliall conform to tlie practice and 
modes of proceeding existing in tke courts of the state. So tliat 
by the very terms of the section its provisions do not apply to thls 
cause. Lest I may be misunderstood as intending to hold tliat 
judgment at law may, in tbe fédéral courts, be set aside on motion 
after term at which. they were rendered, I will hère quote from 
Bronson v. Schulten, 104 U. S. 410, a portion of the clear and vigor- 
ous statement of Justice Miller. In speaking of a motion filed in 
that case to open up a judgment at law, he saj's: 

"The question relates to the power of the courts, and not the mode of pro- 
cédure. It Is whether there exists in the court the authorlty to set aside, 
vacate, and modlfy its final judgments after the term at vvliicli they were 
rendered; and this authority can neither be conferred upon nor withheld 
from the courts of the "United States by the statutes of a state, or the practice 
of its courts." 

At another point in the opinion Justice Miller voices the views of 
the unanimous court as f ollows : 

"It Is a gênerai ruie of law that ail the judgments, decrees, or other orders 
ef the courts, iiowever concluslve in thelr character, are under the control 
of tiie court which pronounces them, durlng the term at which they are 
rendered or entered of record, and they may tiien be set aside, vacated, mod- 
îfled, or annulled by that court. But it is a ruie equaily well establlshed that, 
after the term is ended, ali final judgments and decrees of the court pass 
beyond its control, unless steps be taken during that term, by motion or 
otherwise, to set aside, modlfy, or correct them, and if errors exist they can 
only be corrected by such proceeding, by writ of error 'ir appeal, as may be 
allowed in the court which by law can review the décision. So strongly has 
this prtnciple been upheld by this court that, wliile realizing that there is no 
court wliich can review its décisions, it has invariabiy refused ail applications 
for rehearing made after the adjournment of the court for the term at which 
the judgment was rendered; and this is placed uiJon tlie ground that the case 
has passed beyond the control of the court." 

Congress having conferred upon the suprême court of the United 
States the authority to prescribe rules regulating "the whole practice 
to be used in suits in equity" by the courts of the United States, 
(section 917, Rev. St.,) that court has prescribed as the nineteenth 
ruie of practice for the courts of equity : 

Ruie 19: "When the blll is taken pro confesso, the court may proceed to a 
decree at any time after the expiration of thirty days from and after tlio 
entry of the order to take the biil pro confesso, and such decree rendered shail 
be deemed absolute, unless the court sliall at the same tenu set aside the 
same, or enlarge the time for flling the answer upon cause shown, upon mo- 
tion and afiidavit of défendant." 

Respondent Winchester did not avail himself of the provisioug 
of this ruie. Had this motion been made during the term at which 
the decree was rendered, and been accompanied with his affidavit, 
making a satisfactory showing of merits, this court could then hâve 
determined. the same, and, if found équitable, hâve set aside the 
default and decree, and permitted him to plead, or could hâve arrest- 
ed the record and opération of the decree until such motion was de- 
cided. 
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Foster, in Ms second édition of Fédéral Practice, (section 350,) 
says: "When a party to a suit in equity, or his représentatives, 
feels himself aggrieved by a final decree of the court, tliere are 
eight ways in which he can apply to liave such decree reversed, 
set aside, and Taried;" and he then names tliese eiglit ways as 
eitlier pétition for reliearing, bill or supplemental bill, or by appeal, 
but he does not include any way of so applying by motion. In 
Sibbald t. U. S., 12 Pet. 488, where a motion was made in a case in 
equity, the court says : 

"Xo principle is better settled, or of more nnivorsal application, than that 
no court can reverse or annul ils own final decree or judgment for errors 
of fact or law after the term at wlilch. they are rendered, unless for clérical 
niistakes, * * * or to reinstate a eanse dlsmissed by niistake; * * * from 
wliich it foUows that no change or modification can be made which may 
substautiaily vary or afïect it in any material thing." 

The fact that at the time when this action was commenced re- 
spondent Winchester had obtained a decree of foreclosure of his 
mortgage in the state court in no manner varies the application of 
the doctrines above stated. He did not choose to make complain- 
ant, Austin, a party to his action, so that she is in no wise bound or 
aflected thereby. He was personally notifled to appear in this ac- 
tion, and the bill herein advised him of the decree sought. 

This court cannot assist him on the ground, as argued by his 
counsel, that the facts sworn to in his affidavit show that he was 
entitled to hâve his lien declared by the decree herein to hâve pri- 
ority, should he hâve appeared and answered and submitted his 
proofs thereof. As was well said by Judge Blodgett, in Dunlevy 
V. Dunlevy, 38 Fed. Eep. 466, in considering the failure of a com- 
plaint to answer and défend against a cross bill: 

"It is tinie the grounds taken by the cross bill might not hâve been sustained 
had the case been resolutoly contested, and the complainant's riglits imder 
tlie proof tully discussed and presonted to the court by counsel. But, in- 
stead of doing this, the défendants in the cross bill allowed it to be taken 
as coutessed against thein, tliereby, in efCect, admitting ail the allégations 
contained in the cross bill." 

In Thomson v. Wooster, 114 U. S. 104, 5 Sup. Ct. Rep. 788, will 
be found a clear and thorough considération of the practice and 
effect of taking bills pro confesso: 

"The bill, when confessed by the default of the défendant, is taken to be 
true iu ail matters alleged with sufflcient certainty. But in respect to matters 
not alleged with due certainty, or subjecLs whicli from their nature and tho 
course of the courts requlre an examination of détail, the obligation to fur- 
iiish proof )-ests on the complainiint. We may properly say, therefore, tliat 
1o talve a bill pro confesso is to order it to stand as if ils sttitenients were 
confessed to be true, and that a decree pro confesso is a decree based on such 
statements assumed to be true, and such decree is as binding and conclusive 
as any decree rendered in the most solemn manner. It cannot be impeached 
collaterally, but only npon a bill of review or a bill to set it aside for fraud." 

Oounsel for respondent forcibly argues that the appearance of 
respondent Winchester was actually entered in the case, and pré- 
sents afflda.-sdts to that effect, and thereupon they contend that 
the decree should bave been submitted to counsel for respondent 
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before tlie same was lianded up to tlie court, or at least that such. 
counsel should hâve had notice of tlie application for final decree; 
citing Bennett v. Hoefner, 17 Blatchf. 341. Thomson v. Wooster, 
supra, contains the following, which is pertinent to this point: 

"As we hâve seen, by the eighteeiith rule in equity it is provided that, If 
the défendant malce default in not filmg his plea, demun'er, or answer iu 
proper time, the plaintifC may as one alternative enter an order as of coiirsi) 
tliat the biU shall he taken pro confesse, 'and therenpon the cause shall be 
proceeded in ex parte.' The old niles adopted In 1822 did not contain thls 
ex parte clause. They slmply declared that, if the défendant failed to appear 
and file his answer within thre© months after appearance day, tlic DlaûititC 
might tolie the bill for coufessed, and that the rnatter thereof should be de- 
creed accoi'dingly; the decree to be absolute, unless cause should he showiii 
at next term. * • * XJnder thèse rules the Eughsh practico was left 
to govem the subséquent course of the proceeding by which, as we hâve 
seen, the défendant might hâve an order to permit him to appear before the 
master, and be entitled to notice. Wliether, imder the présent rules, a dif- 
férent practice was intended to be Introduced, is a question which it is not 
necessary to décide in thls case." 

If the phraseology of the présent rule is to govern, the complain- 
ant in the ex parte proceedings would not be required, however 
much it might be thought the more désirable plan, to give notice to 
the party in default of the application for final decree. But if such 
notice were necessary, the motion for final decree, when made in 
open court, is of itself notice as to a case then pending in such 
court. 

Suggestions are strongiy pressed in argument that a déniai of 
tMs motion will disastrously affect the respondent in his old âge, 
etc., and counsel for complainant reply with an argument from the 
standpoint of financial injury to complainant if the motion be sus- 
tained. Thèse considérations cannot change the law applicable to 
this case. Judge Wilkins in his clear and very satisfactory déci- 
sion in The Illinois, 1 Brown, 13, 20 Myer, Fed. Dec. 430, had 
occasion to speak upon this very question. That décision was 
upon motion to open a decree. Having learnedly reviewed the 
authorities, and denied the motion, he adds: 

"Again, Judge Storj', speaking of the constitutional powers of the gov- 
ermnent, says, (1 Const. § 426:) 'On the other liniid, a rule of equal im- 
portance is not to eiilarge the constmction of a given power beyond the fair 
scope of its terms merely because the restriction is inconvénient, impolitic, 
or even miscliievous. If it be mischievous, the peoph» may remedy it. If 
they do not do so, the presumption is that the mischlef dfine by a restriction 
of power is less than Ivould ariso by its extension. It is a choice between 
two evils, ehoosing the least' And tlie same remark will apply to graiits of 
judicial power, — the grant is not to be extended by construction beyond its 
fair terms. If mischlef ensues in individual ca.ses, it is better to bear that 
than the greater evil of extending the power." 

And again, Judge Wilkins says: 

"It may at tirst view seem harsh, and in some cases it may operate hardly, 
yet it is the only safe rule that can he followed. Any other practice would 
destroy the sanctity and conclusiveness of records, open the door to endless 
litigation, imsettle riglits of proporty and person, cause delay, expenses, and 
ruin. 'Interest reipublica ut sit finis litium.' It would accumulate and clog 
the business of courts, and render it impossible to get through it. As the 
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rule now is, parties imderstand their lights and duties, and it beeomes them to 
be vigilant and prompt, and not to sleep upou them." 

But there bas not been in this case, on the part of the re- 
spondent, that diligence wMch favorably affecte a court of equity. 
Tlie afladavits presented state tàat before the April rule day 
counsel for respondent delivered to the clerk the written appear- 
ance of respondent. Default was not moved until the May rule 
day. And the deeree lierein was not entered untU the October 
foUowing, and then on motion in open court. There is no sug- 
gestion that until in November foUowing any attempt bas been 
ruade on the part of respondent, with regard to pleadlnt? herein, 
nor any cause shown why, during the months interyeidng be- 
tween the attempted appearance and entry of deeree, a pleading 
was not presented, setting up what is now claimed to be the prior 
lien of respondent, and offering proofs thereunder. 

In Euggles v. Eddy, 11 Blatchf . 524, Judge Woodrufl, in ovei'- 
ruling a motion to open an interlocutory deeree, and permit évi- 
dence upon a point not theretofore presented, says: 

"1 am constrained to hold the défendants concluded. Their case, as made 
by themselves, rests either on their own want of due diligence or the want 
of due diligence on tho part of their Coxmsel. By this the complainant ouglit 
not to be so far prejudlced as, after docree, référence, and report of the 
master, to be compelled to go agaln tlirough the litigation on a point distinctly 
presented and proper to be met at the outset. Their case, as presented by the 
counsel wliom they hâve employed for tlie purposes of this motion, and who re- 
gards it as clear that, as to most of the stoves they had made, they had avoided 
the opération of the patent, seenis, at flrst view, oneof hardship; but, if that 
is so, the défendants hâve brought it upon themselves by their own négligence 
or by relying on a degree of vigilance, study, and accuracy on the part of their 
several counsel whlch they now thinii was inadéquate for their protection. 
No case has been referred to whicli in any degree tends to sanction the lati- 
tude of indulgence whlch the défendants hère seeli." 

Oases are numerous in the other dii-ection, and Mr. Justice 
Blatchford, now of the suprême court, and the circuit judge, in 
oyerruling a motion after interlocutory deeree to permit counsel, 
then just employed in the case, to introduce évidence on material 
points not presented on the hearing of the case, says, in De Florez 
V. Eaynolds, 16 Blatchf. 397: 

"If such grounds were to be permitted as reasons for opening cases, there 
would never be an end to a suit, so long as new counsel could be employed 
who could allège and show that prior counsel had not been sufiiciently dili- 
gent or expeiienced or leamed." 

Thèse are cases of much greater force in the application of 
the matter of personal hardship than is the case at bar. I cite 
them as illustrations of how this question of practice is applied, 
but without intending to apply to counsel herein any of the terms 
of censure which appear to attach to counsel in the cases cited. 
Judge Wheeler, (Wîtters v. Sowles, 31 Fed. Eep. 11,) in referring 
to the cases just cited, and others, says: 

"Thèse cases abundantly show that no mistalie of judgment or want of 
attention of counsel, if there are any such, whlch is not intended to be af- 
firmed or Implied, affords any just or proper grounds for granting this motion 
and opening the case. The judgments and decrees of courts should rest upon 
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suoh solid bases of fact as may be had by the usual modes of procédure and 
the niles of évidence establlshed by law and usage. At flrst slght, it mlght 
appear that tbe retaking of évidence or the taklng of new évidence could 
jnstly wrong no one, for the making of truth to appear would afCord greater 
opportunity for just judgment. But afCording chances for retaking testimony 
after judgment might not always, and probably would not often. tend to the 
elucidatlon of truth. Temptations would be fumished which it is the policy 
of tlie law to avold." 

Mr. Justice Harlan, in Morgan's Co. v. Eailway Go., 82 Fed. Eep. 
530, concisely sums up the rule "wiiicli must govern the case at bar 
as to the motion under considération when he says: 

"It is an establlshed principle that, except upon bllls of review in cases in 
equlty, upon writs of error, coram nobis, in cases at law, or upon motions 
which ia praotice hâve been submitted for the latter remedy, no couit can 
reverse or annul Its own final décision or judgment for errors of law or fact 
after the term at which they hâve been rendered, unless for clérical mis- 
takes, from which it foUows that no change or modiflcation can be made 
which may substantlally vai-y or affect it in any material thing." 

Since this court is powerless to open up the decrce herein on 
motion as attempted, it becomes unnecessary to investigate the 
issues of fact tendered in the affldavits submitted with the mo- 
tion. The motion of respondent Winchester to set aside default 
and to yacate or modify decree must, therefore, be overruled, and 
at his costs. The clerk will make due entries accordingly. 
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(Circuit Court, N. D. Ohio, W. D. May 12, 1893.) 

No. 1,051. 

1. Eqttity Jdrisdiction— Tiïle to Cuuhch PROPETiTY— Kbmedy AT Law. 

Complainants, praying an injunctlon, alleged tliat they were duly elected 
tiirstees to hold certain church property, and that défendants, claiming tbe 
same property as trustées, were lUegally and unlawfuUy elected such by 
a se:eding faction of tbe church, and were holding such property in 
perversion of the lawful trust. Held, that a demurrer for want of équita- 
ble iurisdiction must be overruled, the remedy by injunctlon being pe- 
culiarly adapted, and that by ejectment inadéquate, to the necessitles of 
the case. 

2. Religious Associations — Suprême Judicatory — Conclusivenkss of Dé- 

cisions. 

The décisions of the suprême judicatory of a religious dénomination 
of the assoclated class, having a constitution and govemed by local, dis- 
trict, state, and national bodies, are not conclusive upon the courts, 
when they are in open and avowed défiance, and in express violation, 
of the constitution of such body. Watson v. Jones, 13 Wall. 679, dis- 
tinguished. 

3. Same — Powers op Suprême Judicatory — Cuakge op Constitution. 

Wbere the constitution of a church of the assoclated class provides 
that no amendment shall be made thereto except on request of two-tlilrds 
of the whole society, and that the confession of faith shall not be done 
away with or amended, a décision by the gênerai conférence of such 
Society that such. provisions are so far-reaohing as to render them "ex- 
traordinary and Impracticable," is nugatory and void. Watson v. Jones, 
13 Wall. 679, distingulshed. 



840 FEDERAL BEPOETEB, VOl. 55. 

4. SAifET-PowER TO Appoint Committbb to Pebparb Changes. 

The gênerai conférence, being vested by tlie constitution wlth power 
to pass ordlnances, had the right to appoint a commission to prépare a 
revised and amended constitution, and flx a time at wMch tlie vote of the 
churcli could be taken thereon. 

5. Samb— Election— Want ok Notice. 

The bill aveiTed that défendants' title to the property in controversy 
rested upon amendments of tlie constitution made in pursuance of an 
enabling vote, for the talving of whicli no gênerai day was flxed, no 
provision made for notice of the time and place of the élection, and no 
suph notice in fa et given, in conséquence of which less than one-fourth 
of the membbrship voted. HcUl, that under thèse averments the amend- 
ments In question were unauthorized and void, and défendants, holding 
thereunder, had no rights in the property in question. 

In Equity. Bill by Homer H. Brundage and others against 
David Deardorf and otliers to détermine adverse claims to church. 
property, and for an injunetion. Heard on demurrer to the bill. 
Demurrer overruled. 

Young & Young and Doyle, Scott & Lewis, for complainants. 
Gunckle & Kowe, J. A. McMahon, and Bowersox & Starr, for re- 
spondents. 

TAFT, Circuit Judge. The complainants claim to be trustées 
lawfuUy elected by a quarterly conférence of the Church of the 
United Brethren in Christ to hold the title to the property of 
said church, located in Hicksville township, In Défiance county, 
Ohio, for the use of the local unincorporated society known as 
the "Fairview Church." Tlie complainants are ail résidents and 
citizens of Indiana. The défendants are résidents and citizens 
of Ohio, in possession of Fairview church, and claim to be the 
lawfully-elected trustées thereof, except J. W. Lilly, who is acting 
as, and claims to be, the lawfully-elected pastor of the church. 

The Church of the United Brethren in Christ belongs to wliat 
la known as the "Associated Class of Churches," and is governed, 
subject to the provisions and requirements of a constitution, by 
oiHcial boards, quarterly conférences, annual conférences, and a 
gênerai conférence, which are subordinate to each other, in ascend- 
ing progression, in the order named. Under the constitution of 
the church, ail right and title to its property in meetinghouses, 
real estate, etc., obtained by purchase or otherwise, for the use 
of the church, is recognized to be the property of the church; 
and under its rules the title to the property intended for the use 
of the members of the local society is required to be held by the 
trustées, not less than three in number, and by their successors 
in office. Thèse trustées are elected by the quarterly conférence 
to which the local society belongs, and hold their office during 
the pleasure of such quarterly conférence. The Church of the 
United Brethren in Christ, down to the year 1889, numbered about 
200,000 communicants, and had 3,000 local church societies. At 
that time a différence arose, resulting in schism, and the establish- 
ment of two gênerai conférences. The schism extended down to 
the annual and quarterly conférences, and to the officiai boards, 
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so that the controversy has appeared in many of the local societies. 
The complainants belong to what is known as tlie "Conservative 
Party," and tàev claim to be tlie représentatives of tlie true and 
original organization, The défendants, who are in possession of 
the church, are the trustées in subordination to that party in the 
gênerai conférence, where the schism occurred, which is known 
as the "Libéral Party" in the church. 

This bill is âled to obtain a déclaration from the court that the 
trustées appointed under Conservative auspices are, for the pur- 
poses of succession to property rights, the représentatives of the 
true church, and that the défendants are the représentatives of 
the seceding portion of the church, which no longer is entitled to 
claim the beneflt of the original organization. The schism arose 
over the adoption of a new constitution and new confession of 
faith. The Conservative party maintains that the so-called adop- 
tion of the new constitution and confession of faith was, on the 
part of the members of the conférence who carried it out, in bad 
faith, and in open and avowed violation of the constitutional 
limitations imposed on that gênerai conférence, and that thereby 
the members thus unlawfully acting seceded, and witlidrew from 
the organization of the church, which is entitled to hold its prop- 
erty and use and enjoy the same; that by the continued possession 
of this usurping and seceding party the trust to which the prop- 
erty was originally devoted is perverted; and that the complain- 
ants, as representing the cestuis que trustent, may apply to a 
court of equity to prevent the continued perversion of the trust, 
and to restore the trust proi>erty to the uses to which it was 
originally devoted. 

The land upon whicll stands Fairview church, which is the sub- 
ject-matter of this controversy, and which is alleged to be of the 
value of more than |2,000, was conveyed in 1874, in considéra- 
tion of $74, to Arao Furlow, Jolm B. Johnson, and Benjamin F. Wil- 
lits, trustées of the Church of the United Brelhren in Christ. The bill 
avers that at the time the property was received by the said trustées 
the Church of the United Brethren in Clirist, including the local 
Society located at Hicksville, was identified and characterized 
among the evangelical dénominations of the United States by its^ 
adhérence to a fundamental constitution adopted in 1841, and to 
a confession of faith as it stood at the adoption of said constitu- 
tion, and the members of said church, including those of the 
local Society, were then expected to, and did, believe in the doc- 
trines contained in said confession of faith. The averments of 
the bill are that the new constitution and the new confessiou 
of faith are in material respects departures from the old constitu- 
tion and the old confession of faith, and that the use of property 
by an organization under the new constitution and the new con- 
fession of faith is a perversion of the trust to which it was orig- 
inally devoted. The circumstances of the adoption of the new 
constitution and the new confession of faith are fully set out in 
the bill, and they will be considered later. 
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The flpst' contention in support of the demurrer is tliat a court 
of equity lias not jurlsdicti<>n to consider the bill, because its 
avernients show that the complainants hâve a plain tod adéquate 
ïemedy at law, in ejectment. I do not think that this conten- 
tion can be sustalned. It is qui te true that the complainants 
aver that they hâve a légal title to the propei-ty in controversy, 
but it appears froni the bill that they hold it in trust for the use 
of the members of the local society whom they represent. It is 
also apparent that the controversy is with another set of trustées, 
who claim légal title for the purpose of maintaining the property 
for différent uses under the same deed of trust. In other words, 
the question of title is to be determined by the character of the 
trust to which the property is to be devoted, and the action is to 
restrain the use of the property iu perversion of the lawful trust. 
ïhe property is, in a sensé, brought into a court of eqnity, for the 
court to décide what use shall be made of it, and, by its équitable 
power of injunction, to enforce the proper use. The faet that in 
doing so it also lias to détermine the légal title will not oust the 
jurisdiction of a court of equity. The peculiar character of the 
possession by the church trustées, and of the use by the pastor and 
congrégation, makes it clear that a mère action in ejectment would 
be quite inadéquate as a remedy to secure the complai'naut trus- 
tées, and those whom they represent, the same peculiar possession 
and use for them. The writ of injunction is well adapted to pre- 
vent an unlawful intrusion in the pulpit by the pastor, and an 
unlawful use by the congrégation, against ail of whom it wonld 
be obviously impracticable to institute proceedings in ejectment. 
In the enforcement of a trust, where the circumstances are such 
that the remedy is not as complète at law as in equity, a trustée 
may appeal to a court of equity to assist him. See Harrison v. 
Eowan, 4 Wash. C. G. 202. There are, perhaps, other grounds upon 
which the jurisdiction hère could rest, but the one stated is sufiScient. 
Cases of this kind hâve frequently been considered by courts of 
■ equity, as in Watson v. Jones, 13 Wall. 679. It is true that the 
action there was by one of the cestuis que trustent, and not by 
one of the trustées, in whom was the légal title; but I think that 
the jurisdiction was asserted because of the character of the 
controversy, involving, as it did, the disposition and use of trust 
property. In Pennsylvania, in a number of cases, the inadequacy 
of a légal remedy, and the necessity for an équitable l'emedy, in 
cases of exactly this character, hâve been frequently recognized. 
See Kerr v. Trego, 47 Pa. St. 292; Perraria v. Vasconcelles, 23 111. 
456; Gribson v. Armstrong, 7 B. Mon. 481; Trustées v. Hoessli, 13 
Wis. 348. 

We nbw corne to the merits of the controversy, as stated in the 
bûl. Thé constitution of 1841, then adopted by a gênerai confér- 
ence of the society, and which remained in force at least until 
1889, is as foUows: 

"\Vé, the members of the Ohureh of the Uuited Brethren in Christ, In the 
name of God, do, for the perfection of the saints, for the work of the min- 
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istry, for the edifying of the body of Olirist, as well as to produce and se- 
cure a imiform mode of action in faith and praotice, also to define the powei"s 
and business of a quarterly, annual, and gênerai conférences, as recognized 
by this church, ordain the folio wing articles of constitution: 

"Article 1. Section 1. AU eccleslastlcal power herein granted, to make or 
repeal any nile of discipline, is vested in a gênerai conférence, which shall 
consist of elders elected by the members in every conférence district through- 
out the Society: provided, however, siich eldora liave stood in that capacity 
three years in the conférence district to which they belong. Sec. 2. General 
conférence is to be held every four years; the bishops to be consldered mem- 
bers and presiding offlcers. Sec. 3. Each annual conférence shall place 
before the society names of the elders eUgible for membership la the gên- 
erai conférence. 

"Article 2. Section 1. The gênerai conférence shall deflne the boundaries 
of the annual conférences. Sec. 2. The gênerai conférence shall at every ses- 
sion elect bishops from among the elders throughout the church, who hâve 
stood six years in that capacity. Sec. 3. The business of oach annual con- 
férence shaU be done strlctly aceording to disciplme; and any annual con- 
férence acting contrary thereto shall, by Impeachment, be tried by the gên- 
erai conférence. Sec. 4. No rule or ordinance sliaU at any time be passed 
to change or do away the confession of faith, as it now stands, or to de- 
stroy the itinérant plan. Sec. 5. There shall be no i-ule adopted that wlU In- 
fringe upon the lights of any, as relates to the mode of baptism, the sac- 
rament of the Lord's supper, or the wnshing of the feet. Sec. G. There sliall 
be no rule mado lliat vyill deprive loenl preachers of their vote in the annual 
conférence to which they severallj' belong. Sec. 7. There shall be no con- 
nection with secret eombinations, nor shall involuntaiy servitude be tolerated 
in any way. Sec. 8. The right of appeal shall be invlolate. 

'" Article 3. The right, title, interest, and claim of ail property, whether con- 
sistiiig in lots of ground, nieetlnghouses, legacies, or donation of any klnd, 
obtained by purchase or otherwiso, by any person or persons, for the use, 
beneflt, or behoof of the Church of the United Brethren In Christ, is hereby 
fuUy recognized and held to be the property of the church aforesaid. 

"Article 4. There shall be no altération of the foregoing constitution, unless 
by the request of two-thirds of the whole society." 

The bill avers that some time previous to the year 1885 a fac- 
tion arose in the Church of the United Brethren in Christ, 
hostile to the lifelong principles of the church, on the subject of 
secret eombinations, and to the requirements of its constitutional 
provisions relating thereto, and that they carried their opposi- 
tion to such an extent as to openly recommend and advocate, in 
order to acoomplish their purposes, a violation and nuUiflcation of 
said fundamental constitution, and of the provisions contained 
therein, and that, conspiring and combining together to accom- 
plish this end, they called and held conventions, and passed reso- 
lutions declaring their intention to disregard and nuUify the con- 
stitution and the lavi^s of the church forbidding secret eombina- 
tions, and, in violation thereof, to receive as members of said 
church persons connected with such eombinations, and recom- 
mending the same course and policy to others; that subsequently 
this faction secured control of the gênerai conférence which met 
at Fostoria, Ohio, in the year 1885; that for the purpose of ac- 
complishing and carrying out the unlawful purpose aforesaid a 
question was raised by them as to the binding force and validity 
of the constitution, which had always theretofore, and ever since 
its adoption, in 1841, been acquiesced in by the entire member- 
ship of said church as the fundamental organic law of the church, 
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unchangeaMe except in tiie mode thèmn provided; that at this 
conférence the subject of secret combinations, together with the 
constitution and confession of f aith, were ref erred to a committee 
known as "Committee No. 6," wliich made a report conceding the 
validity of the constitution, and admitting tlie amendment article, 
Jind th.e article forbidding the change in the confession of faith, 
to hâve the meaning and eflect arising from the natural scope 
and import of their language, but that, for the purpose of ac- 
complishing their unlawful ends, and with a view to carrying 
out the conapiracy above stated, the committee, and the faction 
in control of the conférence, characterized thèse articles as so far- 
reaching as to render them extraordinary and impracticable as ar- 
ticles of constitutional law, and that for thèse reasons the con- 
férence had a right to devise and plan for a new form of belief, 
and amended fundaniental rules for the government of the cliurch, 
whenever it was believed that a majority of the people favored a 
change thereof, — tliereby expressly declaring that in the plan de- 
vised and adopted by them for this i>urpose it was not intended 
to conform, in good faith, to any construction of said constitu- 
tional provision, but, on the otlier hand, to miUify and override 
the same, and to openly set the same at défiance, and to effect a 
change therein by methods of their own devising, not claimed to 
conform to the requirements of the constitution, but avowedly un- 
constitutional and revolutionary in their character ; that pur- 
suant to this declared intention the conférence proceeded to 
take measures for the amendment of the constitution, and for the 
adopting of a new form of belief, by a plan of their own devising, 
which was not put forth as conforming to the provisions of the 
said constitution, or to any construction plaeed thereon by said 
conférence, and having no other foundation or authority than that 
which the conférence claimed as resulting from the extraordinary 
and far-reaching character of the constitutional articles on thèse 
subjects, which provisions it tàereby disregarded and nuUified; 
that thereupon a church coinmission was appointed by the con- 
férence to prépare a fonn of belief, and amended fundamental 
rules for the government of the church, for a submission of thèse 
to a vote of the church membership according to a jilan to be 
adopted by the commission, M'ith a provision that, if a resuit of 
the vote showed that two-tliirds of the vote cast approved the 
proposed confession of faith and constitution, it would be the 
duty of the bishops to publisli and déclare the resuit in the officiai 
papers of the church, and that when so proclaimed they should 
become the fundamental belief and organic law of the church; 
that at the time of the passage of this resohition, in 1885, a 
number of the membere of the confei-ence — in ail, 34 — presented a 
protest against said élection as being illégal, and such protest 
was plaeed on the journal of the conférence; that the commission 
met in Dayton in 1885, and prepared a revised confession of faith, 
and amended constitution, which were in Noveinber, 1888, sub- 
mitted to the membership of the church, in accordance with a 
plan devised and adopted by said commission; that no gênerai 
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day was flxed for tlie taking of said vote, and that no provision 
was made for giving notice to ail the members of said church of 
the particular day and place of élection, and that no gênerai 
notice was in fact given; that at the time of taking said vote the 
church contained 204,000 members, but that only 41,070 — less than 
one-fourth of the membership — ^\'oted in favor of such changes; 
that in May, 1889, before the gênerai conférence of that year, flve 
of the six bishops of the church issued a proclamation in the 
officiai church papers declaring the resuit of the vote, and stating 
that two-thirds of the vote cast had been cast in favor of the new 
instruments; that at the meeting of the gênerai conférence in 
1889 at York, Pa., a member of the church commission appointed 
by the conférence of 1885 reported the proceedings of that com- 
mission, although the commission itself had not been directed to 
malce siich a report, and had not in fact directed the reporting 
member to do so; that it was not understood by any persons 
called upon to vote for the adoption of the new constitution and 
confession of faith that such vote was to be used as a request for 
an amendment of the constitution to be presented to the con- 
férence of 1889, and yet the reporting member used it as such, and 
the conférence treated it as such, approved the acts of the com- 
mission, and directed the new constitution and new confession 
of faith to be proclaimed as the organic law and faith of the 
church, and passed a resolution that tlienceforth they were acting 
under the amended forms thus adopted. 

The charge is that ail thèse acts were in bad faith towards those 
still adhering to the old constitution and confession of faith, and 
with the intention of oveniding the original compact upon whlch 
the Society was organized and conducted for 40 years; that the 
new constitution is materially différent from the old one, in that 
it provides for a lay délégation in the gênerai conférence, makes 
possible future altérations in the confession of faith, and lays 
down a différent rule on the subject of secret combinations, and a 
wholly différent amendment, so that it embodies a différent form 
of church government from that existing under the constitution 
of 1841; that there hâve been material changes, omissions, and 
additions to the confession of faith; that the défendants, claim- 
ing to be the trustées of the Libéral party, hâve excluded, and 
still do exclude, the complainants from the management and con- 
trol of the church edifloe, and hâve prevented, and still prevent, 
those adhering to the constitution of 1841, and said confession 
of faith of 1815, and who still continue to be members of said true 
Church of the United Brethren in Christ, from assembling and 
worshipping therein. It is further averred that when the procla- 
mation at the conférence at York was made, that they had passed 
from under the old constitution, and would legislate under the 
new, delegates to said gênerai conférence to the number of 15, to- 
gether with others, lawfuUy admitted as alternâtes, refused to 
recognize the constitutionality of the proceedings, and the methods 
by which it had been attempted to put the same in force, and under 
the chairmanship of Bishop Wright, .a regular bishop of said 
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churcli, continued and completed the regular session of the quadren- 
nial gênerai conférence under the old and lawful constitution, and 
since tliat time hâve continued and do still maintain the church 
organization of the true church, hâve organized and held regular 
conférences, annual and quarterly, throughout the territory covered 
by said religions organization, — among others, the quarterly con- 
férence at which complainants were appointed trustées as aforesaid, 
in the manner required by the constitution of 1841, and the laws, 
rules, customs, and usages of said church thereunder. 

The question raised by the demurrer is whether the facts recited 
show that the 15 members of the gênerai conférence, and the 
15 alternâtes with theni, wlio hâve refused to recognize the 
adoption of the new constitution and new confession of faith, 
and the annual and quarterly conférences which hâve since 
organized in subordination to them as a gênerai conférence, 
are the organization of the true Church of the United Breth- 
ren in Christ, and whether, by the course which the majority 
of the gênerai conférence of 1889 took in pursuance of the conspir- 
acy charged as begun in the conférence of 1885, they thereby ceased 
to be the gênerai conférence of the true church, and became seced- 
ers, and withdrew from the organization entitled to ctmtrol and use 
the property devoted to the Oliurch of the United Brethi-en in 
Ohorist. 

The question is one of identity, and that identity is to be deter- 
mined by a référence to the fundamental law of the church, which 
was the original oontract or compact under which its organization 
was effected, and in pursuance of which, and subject to which, ail 
the property a;Cquired fôr its use became vesited in the church. 
An open, flagrant, avowed violation of that original compact, by 
any persons theretofore members of the church, was neoessarily 
a withdrawal from the lawful organization of the church, and ihe 
forfeiture of any rights to continued membership therein, and to 
the control and enjoyment of the property conferred on sueh organ- 
ization. The chief contention by counsel on behalf of the défend- 
ants is that the suprême court of the United States, in the case of 
Watson V. Jones, supra, decided that in this class of churches 
known m the "Associated Class," governed by local, district, sta;te, 
and national conférences, vested with legislajtive powers, the dé- 
cision of the ultimate body, known in ecclesiastical language as 
the "Suprême Judicatory," is conclusive upon matters of ecclesias- 
tical law, the rules, customs, and discipline of the oliurch, and that 
its action cannât be inquired inito by the civil courts, but must be 
iaken && final by the civil courts, in determining property rights 
dépendent thereon. The question in Watson v. Jones was whether 
the action of the gênerai assembly of the Presbyterian Church 
was final, in exscinding from its organization the synod of Kentucky, 
and the loèal presbytery of Louisville, on the ground that those 
bodies were disloyal to the government of the United States, and 
asserted the doctrine of the divine character of the institution of 
slavery. l!he action of the gênerai assembly was disciplinary, but 
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in its action was învolved tàe décision that it had jurisdiction to 
détermine tliat disloyalty, and telief in slavery, were of such a 
ckaracter as to be offenses against tàe moral law of tlie ciiurcli. 
Tlie suprême court (Mr. Justice Miller delivering thé opinion) held 
that the décision of the gênerai aigsembly that it had jurisdiction 
was as conclusive as its décision, if within its jurisdiction, upon the 
merits was conceded to be; and that the court could not interfère, 
even in a case involving property rights, with the succession to, or 
change in the oontrol of, property, which the décision of the assem- 
bly made necessary. 

I do not think that the case of Watson t. Jones controls the 
case presented in this bill. In Watson v. Jones the question was 
one of discipline. The gênerai assembly which acted was admitted 
to be the suprême judicatory of the ohurcli, and there was no other 
gênerai assembly disputing its power to act as such. In the prés- 
ent case, while the conférence which met in 1889, at the time of 
meeting, was the aclinowledged conférence of the church, there was 
a division between the members when the new constitution was said 
to hâve been adopted, and two geneiral conférences were then es- 
tablished. The question now to be decided is which of those two 
gênerai conférences is entitled to be recognized, under the averments 
of the bill, as the proper governing body of the church. Schweiker 
V. Husser, decided by the suprême court of Illinois, March 31, 
1893.1 

More than this, the averments of the bill hère charge a con- 
spiraey on the part of a majority of the members who met in confér- 
ence to override and disregard the original compact. The charge 
is that this was the avowed intention of the conspiring faction, and 
this charge is suppoirted by the report of the oommittee No. 6, 
adopted in the conférence of 1885, in which it is stated that the pro- 
vision of the old constitution of 1841, that no amendment can be 
made to the constitution except on request of two-tMrds of the 
whole Society, and the provision that the confession of faith shall 
not be done away with or amended, as it now stands, were so 
far-reaohing as to render them extraordinary and impractioable 
as articles of oonstitutional law. Even if the suprême judicatory 
bas the right to construe the limitations of its own power, and the 
civil courts may not interfère with such a construction, and must 
take it as conclusive, we do not undersitand the suprême court, in 
Watson V. Jones, to hold that an open and avowed défiance of the 
original compact, and an express violation of it, will be taken as 
a décision of the suprême judicatory which is binding on the civil 
courts. Certainly, the effect of Watson v. Jones cannot be extended 
beyond the principle that a bona âde décision of the fundamental 
law of :the church must be recognized as conclusive by civil courts. 
Clearly, it was not the intention of the court to recognize as legit- 
imate the revolutionary action of a majority of a suprême judica- 
tory, in fraud of the rights of a minority seeMng to maintain the 

'Opinion held pendiûg rehearing. 
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integrity of the original compact This is tlie case stated by the 
biU, as I understand it, and suoh a case the language of Mr. Justice 
Miller in Watson v. Jones does not cover. No other case than 
Watson V. Jones need be considered, becàiise in no oase bas the 
doctrine of the conclusive effect of the judgment of the suprême 
judicatory of the ehurch been so strongly stated. If that does not 
control this caise, no other authority brought to my attention does. 
The next question is whether the acts of the majority in the con- 
férence of 1885 and in the conférence of 1889 were violations of 
the original compact or constitution of 1841. As averred in the 
bill, I am clear that they were. The constitution, in tenus, is a 
limitation upon the powers and business of the quarterly, annual, 
and gênerai conférences. By the flrst article, ail ecclesiastical 
power there granted to make or repeal any rule of discipline is 
vested in the gênerai conférence, as therein constituted. It is 
given power to deflne the boundaries of the annual conférences. 
It is given power to elect bishops. Section 4 of article 2 is: 
"No rule or ordinance shall at any time be passed to change or do 
away the confession of faith, as it now stands, or to destroy tlie 
itinérant plan." This section is necessarily a limitation upon the 
power of gênerai conférences, because it alone is vested wifh 
power to pass rules and ordinances. Section 5 is a further re- 
striction as to the rules to be adopted. Section 6 is a similar re- 
striction. Section 7 is a limitation upon the membership of the 
body. Section 8 is a limitation upon the gênerai conférence and 
annual conférences, forbidding tlieni to deny the right of appeal. 
Article 4 is a limitation both upon the gênerai conférence, and 
upon the right of the majority of the menibers to change the 
original compact. Though it is not expressly stated, the only 
meaning that can be given to the constitution is that the amend- 
ment of the constitution is to be made by tlie gênerai conférence. 
And this power is limited by requiring the request or approral 
of two-thirds of the entire Society to give the amendment validity. 
I do not attach any particular importance to the word "request," 
as indicating that it is a condition précèdent to the action of 
the gênerai conférence. It would seem that ail that was intended 
was that no amendment of the constitution should go into effect 
until two-thirds of the whole society should agrée thereto. The 
constitution is inartiflcially drawn, and the expression "request" 
should not hâve a narrow meaning. Nor do I think there is any- 
thiug in the article or in the constitution which prevents the 
gênerai conférence from lawfuUy taking steps looking tO' the 
amendment of the constitution in accordance with its terms. It 
would seem to be a legitimate exercise of the suprême législative 
power of the gênerai conférence to enact an ordinance that upon 
a certain "day the expression of the society should be taken by 
vote upon the question whether the constitution should be amended 
in a certain way. While the constitution was adopted at a time 
when the ehurch was smaller than it is now, the hope of the 
founders, doubtless, was that it would extend the country over. 
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It is not to be presumed that tliey inserted in the constitution a 
provision whicli, while it professed to give the power of aniend- 
ment, imposed sucli limitations as to make it pratrticably im- 
possible. Therefore, I am of the opinion tliat tlie gênerai con- 
férence of 1885 liad the right to appoint a commission to prépare 
a revised and amended constitution, and flx a time at which tire 
vote of the church should be taken to signify the désire of the 
church that the amended constitution should be adopted. It 
may be conceded, though it is not decided, that it was also witliin 
the legitimate powers of the gênerai conférence to provide that, 
if two-thirds of tliose voting at the time upon the amendment 
should be in favor of the nevv constitution, it should be held to 
be two-thirds of the entire society, on the ground that, if notice 
was given to the entire society of such a rule, tlien a failure to 
vote would be an acquiesoence in the vote of those who did vote. 
Eut, to make such a provision lawful, full and ample notice of 
this requirement, and of the day of the élection, should be given 
to each member of the church. The averment of the bill is that 
no such notice was provided for, or given to the members of the 
church. If so, then the élection was a mère nuUity. An élection 
not fully and lawfully proclaimed lias no force or validily. A 
fortiori, it has no force when, in order to nuike the resuit lawful, 
those who do not vote niust be counted as acquiescing in the 
vote of those who do. 

Without, therefore, consideiTing any of the other questions raisod, 
it is siifflcient to say that the vote of 50,000 in a nn^mbership of 
200,000, without notice full and ample to the (mtire membership of 
the entire church, could not constitute a request of tAvo-thirds 
of the whole society, within the meaning of the constitution, 
and would render the adoption of the new and amended consti- 
tution wholly invalid. As th(> new and amended constitutioii 
changed materially the form of the church government, those who, 
in défiance of their plain obligation, refused to abide by the 
original compact, and asserted the continuance of their body un- 
der the new constitution, must be held to hâve withdrawn from 
the organization of the true church, and to hâve lost their right 
of membership therein. It follows that the majority of the con- 
férence of 1889 has ceased to be and represent the true church, 
and that those who adhère to the old constitution, auiong whom 
are the complainants, remain the only représentatives of the Church 
of the United Brethren in Christ, which this court can recognize 
as entitled to assert its property rights. 

For this reason the demurrer to the bill will be overruled. It 
should be distinctly understood that this ruling is upon the aver- 
ments of the bill, exactly as they are. The opinions which hâve 
been cited from Oregon, Indiana, and local courts in Pennsyl- 
vania, Ohio, and other states, were not upon demurrers to the 
bills, but were upon issues of fa et raised upon bill and answer; 
and the questions therein presented are, or may be, quite diiïerent 
from those hère considered. 
V. 55F.no. 8 — 54 
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FOURTH-STEEET NAT. BANK v. ÏARDLBY. 

(Circuit Court, E. D. Pennsj'lvania. May 23, 1893.) 

No. 7. 

Banks aud Banking— Drafts—Not an Equitable Assignment. 

A draft given on a bank in the ordinary course of business does net 
constltute an équitable assignment of the fund; nor is it sutticient to cou- 
stitute sucli an assignment that tlie draft is drawn by a bank agalnst its 
reserve fund in another city, and is given in oxcliange for clearing-kouse 
certifloates, upon tlie presldent's représentation that it owes a heavy 
debt at the clearing house, wlil h it is unable to meet, and his statement 
showing thie amount of the reserve fund against which the draft is 
drawn 

In Equity. Suit by the Fourth-Street National Bank of the 
city of Philadelphia against Robert M. Yardley, receiver of the 
Keystone National Bank, to charge him as trustée of a fund. Bill 
dismissed. 

Richard 0. Dale, for coinplainant. 
Eead & Pettit, for respondent. 

DALLAS, Circuit Judge. It is authoritatively settled for this 
court that a check or draft drawn upon a fund in the hands of a 
banker in the ordinary course of business is not an équitable 
assignment of such fund, or of any part of it. Bank v. Millard, 
10 WaU. 152; Bank t. Schuler, 120 U. S. 511, 7 Sup. Ct. Eep. 644. 
The learned counsel for the complainant, while frankly admitting 
this to be the rule, insists that the giving of a check may, "in con- 
nection with other circumstances, be évidence of such équitable 
assignment." Conceding this, the question is as to the suflSciency 
of the circumstances relied on in this case; and thèse, according to 
the statement thereof in the complainant's brief, are as follows: 
On March 19, 1891, G. W. Marsh, the président of the Keystone 
National Bank, called at the Fourth-Street National Bank, and 
stated to the cashier that he had a heavy debt in the clearing house 
against his (Marsh's) bank, and that ail its funds, or the greater 
part of them, were in New York, — so much so that it could not 
meet its debt in the clearing house, — und asked if the Fourth- 
Street National Bank would aocept its (the Keystone's) draft against 
its reserve aocount in the New York bank for this sum of money, 
and give him clearing-house gold certiflcates. Mr. Marsh sup- 
ported this statement by showing a mémorandum giving the exact 
balance which the Keystone Bank had with the Tradesmen's 
National Bank of New York city, — a sum between |26,000 and 
$27,000. Upon this statement the Fourth-Street Bank gave to the 
Keystone Bank clearing-house certiflcates for |25,000, and aecepted 
a draft for the same amount drawn by the Keystone Bank on the 
Tradesmen's Bank of New York. The gênerai ledger sheet of the 
Keystone Bank showed a balance to its crédit with the Trades- 
men's Bank at the close of business of March 19, 1891, after deduct- 
ing this draft for |.25,000, of $1,737.32, 
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Accepting for tlie présent purpose this présentation of the facts, 
we hâve an express statement by the président of the Keystone 
Banli that a fTind was provided for pajonent of the draft; but 
between a draft taken in reliance upon such a statement and an 
assignment of the particular fund, the distinction is obvions, 
and of the latter, or of any intent that the transaction should be 
in effect anything différent from what it was in form, I perceive 
no indication whatever. It seems, too, tliat Marsh's statement 
that the Keystone Bank had between $26,000 and |27,000 with 
the Tradesmen's Bank was not true, and that the gênerai ledger 
sheet of the Keystone Bank, to which référence has been made, 
was not correct; but inasmuch as, irrespective of thèse matters, 
the fundamental proposition upon wliich the case of tlie complain- 
ant rests cannot be STistained, no other question need be discussed. 

The bill is dismissed, with costs. 



DUEBER WATCH CASE MANtJP'G CO. v. E. HOWARD WATCH & 

CLOCK CO. et al. 

(Circuit Court, S. D. New York. May 22, 1893.) 

1. COMBINATTONS IN ReSTUAINT OF TrADE — ACTION POR DaMAGEP — PlEADING. 

An action to recover damag'^s allegcd to liave been caused by acts done 
in violation of tlie statute prolilbltlng monoi^olies and eomblnatlons in re- 
stralnt of trade (26 Stat. 209) cannot be maintalned when the complaint 
f ails to show that plalntiff is engaged in Interstate commerce, and no such 
showing Is made by an avermcnt that plaintifC is engaged in "manufac- 
turlng watch cases throughout ail the statos of the United States and in 
foreign conntries." 
3. Samb — Construction of Statutp:. 

An agreement by a number of manufacturei-s aud dealers in watch 
cases to fix an arbitrarj^ priée on their goods, and not to sell the eame to 
any persons buying watch cases of plaintiff, is not in violation of the stat- 
ut©; and a complaint whi:h, on the last analysis, avers only thèse facts, 
without averring the absorption or the Intention to absorb or control the 
eutire market, or a large part thereof, states no cause of action. 

At Law. Action by the Dueber Watch Case Manufacturing 
Company against tlie E. Howard Watch & Clock Company and 
others to recover damages alleged to resuit from an illégal conspir- 
acy to destroy plaintiiî's trade. Défendants demur to the com- 
plaint. Demurrer sustained. 

Statement by COXE, District Judge : 

The complaint allèges that prier to November IC, 1887, the plaintifC was 
engaged in manufacturing watch cases throughout ail tho stjTtes of the 
United States and in foreign countries, employing a large number of skilled 
artisans who wcre and are able to produce 25,000 watch cases per month. 
That prier to said date the plalntiff had a ready market for its goods 
throughout the United States .and Canada, and realized a profit of, at least, 
§1.75,000 per annum. That on November 16, 1887, the défendants, who were 
and are engaged in sellitig watches and watch cases, mutually agreed, and 
notifled the watch dealers tliroughout the United States and Canada, includmg 
some of the plaintifC's eustomei-s, "that they would not thereafter sell any 
goods manufactured by them to any person, flrm, associatlcn. or corporation 
whatsoever who thereafter should buy or sell any goods manufactured by 
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thls plaiiitiff." Tliat upon being informée! of said ngreemcnt a large mimbcr 
of dealers who liad previously purclias(îd plaiutitï's goods withdrew their 
])atronage and ceased to deal in plaintiff's Ki'ods. Tliat tlie défendants re- 
lused to sell tlielr goods to plaintiiï's custoniers, jriving as a reason tliat tlio 
said custoniers dealt in plaintifC's goods and défendants declined to hâve any 
business relations witli tlieni unless they would agrée not to deal in the plain- 
tiff's goods. That prlor to Novembov 16, 1SS7, the défendants agreed among 
tliemselves that tliey would maintaiu an arbltra3y fixed priée for their goods, 
and pursuant tlu>reto tliey hâve fixed and malntained an arbitrary priée which 
the public must loay for thieir goods. That said agreoment of November 16, 1887, 
was for the sole purpose of compelling plalntiff to join wîtli tlie défendants 
in their previous agreement to iix and malntain arbltrarj' priées for wateli 
cases. That ail of said acts of the défendants were for the purpose of estab- 
lishing a monopoly in watch cases, their object being to crush compétition and 
drive the plalntiff from the business, unless he joined the conspiracy. That 
the défendants by their agreoments intended to injure and impoverish th<^ 
plalntiff and deprive It of ail profits and break up its business. That tlie 
défendants hâve used the extended influence acquirod by reasoii of the com- 
bination formed between them to prevent persons who natui'ally would pur- 
chase plaintiff's watch cases froni dealing witli tlie plalntiff and havo tlireat- 
ened said persons that if they bouglit i>laiutiff's goods they would sell them no 
goods and glve them no crédit. That such couduct and threats eft'ected a 
complète boycott and resulted in the ostracisni of plalntiff from the trade, 
preventing the lawful and ordlnar.y compétition in business which plalntiff 
had a riglit to enjoy. That aftor the passage of the act of July 2, 1890, en- 
titled, "An act to protect trade and commerce agaiust unlawful restralnts 
and monopolles," the plalntiff' would bave rogained its customers and re- 
establislied its business had not the défendants shice that date ratlflod, con- 
lirnied, renowed and continued in force tlie said contracts, agreements and 
combinations and served notice thereof upon ail the dealers in plaintiff's 
goods. That by reason of said reuewals and continued threats said dealers 
hâve been compelled to refuse to purchase plaintiff's goods to its damage 
in the sum of $150,000. Judgment is demanded for tliree times thls sum, 
pursuant to section 7 of said act. 

Tlio défendant above named demurs on the ground that the court has no 
jurisdiction of the défendant or the subject-matter of the action, and, on the 
furtlier ground, that the complaiut does not state f acts sufHcient to constitute 
a cause of action. The sections of the act of .Tuly 2, 1890, which are drawn in 
question, so far as it is necessary to quote them, are as folio ws: "Section 1. 
Ifjvery contract, combination in the form of trust or otherwisf. or conspiraey, ni 
restraint of trade or commerce anioiig the several states, or witli foreign na- 
tions, is hereby declared to be illégal. Sec. 2. Everypersonwhoshallmonopohze, 
or attempt to monopolize, or combine or conspire Avith any otlier porsou or pcv- 
sons, to monopolize any part of the trade or commerce» among the several states, 
or wlth foreign nations, shall be deenied guilty of a misdemeanor," etc. "Sec. 
7. Any person who shall be injured in lils busin(>ss or property by any oth(>r 
person or corporation by reason of anythlng forbldden or deciareii to be 
unlawful by thls act, may sue therefor in any circuit court of the Unitinl 
States in the district in which the défendant résides or is found, without re- 
spect to the amount in controversy, and shall recover threefold the damages 
by him sustalned, and the costs of suit, Includlng a reasonable attomey's fee." 

Wilber & Oldham and Robert Sewell, for plaintiff. 
Sullivan & Cromwell, W. J. Curtis, and Edward B. Hill, for de- 
fendants. 

COXE, District Judge, (after stating' the facts as above.) An 
examination of tlie complaint, in the light of the provisions of the 
act of July 2, 1890, and the décisions construing that act, leads 
to the conclusion that the complaint, in its présent form at least, 
cannot be stistained. The statute makes it illégal to enter into 
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H contract or conspiracy in restraint of intestate trade and also 
to monopolize, or attempt to monopolise, or combine or conspire 
vrith others to monopolize, snch trade. Tliere is no allégation in 
tlie coniplaint that the plaintiJï is engaged, or bas at any time, 
since the passage of tlie act, been engaged in interstate trade 
and commerce. There îs an allégation tliat the plaintiffi Is en- 
gaged in tlie business of manufacturing watch cases throughout 
ail the states of the United States and in foreign conntries. ïhls 
allégation is probably a mistake of the pleader, but if it were true 
it would not be a compliance with the requisites of the lavv. A 
corporation may hâve an operating manufactory in every state of 
the Union and yet not be engaged in interstate commerce». There 
is no allégation that the défendants are, or that any of thera is, 
or was, engaged in interstate trade, or that the articles made 
by theni are used in such trade, or that the rights of the gênerai 
public hâve been invaded, or interstate commerce injuriously 
affected by any of the acts of the défendants as described in the 
complaint. There is no allégation that the défendants absorbed 
or intended to absorb the entire trade in watch cases, or that 
they controUed the market, or any considérable part thereof, or 
that they were even a majority of the watch manufacturers of 
the United States, or that the priées flxed by them were more 
than the goods were wortli or in any respect unfair. There is no 
statement that the goods made by the défendants were made by 
them exclusively, or that such goods were indispensable to plain- 
tiff's customers; non constat, such goods could hâve been furnislied 
by the plaintiff or dealera other than the défendants. 

WTiat, then, is the accusation? When analyzed it will be found 
that the illégal acts charged against the défendants are, first, that 
they agi'eed to maintain an arbitrary flxed price for their goods; 
second, that they agreed not to sell their goods to plaintiiî's 
customers; and, third, that they notifled plaintifE's customers of 
their detei-mination. It is only necessary to examine Ihe first 
and second of thèse allégations, for it is manifest that if the agree- 
ments made by the défendants were lawful it could not be unla\sful 
to notify the world of their existence. Both of the alleged agree- 
ments were madci before July 2, 1890, the resuit being that the 
plaintifE, before the passage of that act, lost its customers. The 
only acts of the défendants which by any possibility can be con- 
strued as a violation of the statute were the ratification and re- 
newal of thèse agreements after its passage. The complaint al- 
lèges that but for such renewal the plaintifE would hâve regained 
ail its old customers. 

The first question then is, does it constitute a violation of the 
statute for two or more dealers to fix an arbitrary price for their 
goods? No authority has gone to the extent of holding that such 
a transaction, in the absence of other facts, is illégal. 

The second question is: Is it an illégal act, within the pro- 
visions of the law in question, for two or more traders to agrée 
among themselves that they will not deal with those who prefer 
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to purehase tlie goods of another desîgnated trader în the same 
business? Many perfectly legitimate reasons might be suggested 
for such. an agreement. It is not a combination to monopolize; 
at least there is no statement of facts tending to sliow that it 
produced a monopoly in tbe présent case. Indeed, it would seem 
that it must hâve had a contrary effect. There was snrely noth- 
ing to prevent the plaintiff from supplying its customers with 
those things which. the défendants declined to sell them, and thus 
enlarge its trade and stimulate compétition. The plaintiflf was 
perfectly free to engage in every branch of the watchmaking 
business. So were ail others. The plaintiff's customers were free 
to purehase of the plaintiff, of the défendants, or of any other manu- 
facturer. The contract of 1887 was not one in restraint of trade 
within any of the définitions or authorities which hare been ex- 
amined, and it is thought that the défendants' acts are not reacUed 
by any section of the law in question. The construction cou- 
tended for by the plaintiff would render each of the défendants 
liable to an indictment not only, but would make unlawful almcist 
every combination by which trade and commerce seek to oxtend 
their influence and enlarge their profits. It would extend to 
every agreement where A. and B. agrée that they will not sell 
goods to those who buy of 0. It would strike at ail agreemtmts 
by which honest enterprise attempts to protect itsolf against ruin- 
ons and dishonest compétition. 

It is thought that thèse views are in conforniity with the dé- 
cisions of the courts construing the act of 1890. In re Greene, 52' 
Fed. Kep. 104; U. S. v. Nelson, Id. 646; U. S. v. Trans-Missouri 
Preight Ass'n, 53 Fed. Rep. 440; In re Corning, 51 Fed. Eep. 205; 
In re TerreU, Id. 213. The demurrer is sustained. 



PAINE LUMBBR CO., Limited, r. UNITED STATES. 
(Circuit Court, B. D. Wisconsin. January 9, 1893.) 

1. Eminbnt Domain — Rtght to Rkcovek Damages Sustained by Grantor. 
A proceeding was begun against the United States to ascertain the 
damages caused to a sawmill, etc., by the flooding thereof through the 
raising of a dam for the purpose of improving the navigation of a river. 
The plaintiff corporation was organlzed in May, 1883, succeedlng to a 
flrm which had owned the premlses from about 1855. Plaintiff offered 
to show damages to both real and Personal property açcruing between 
1874 and May, 1883. Hdd that, as plaintiff had not owned the premlses 
prior to Its IneorporatloTi, It could not recover damages which had hap- 
pened to its predecessor. Sweaney v. U. S., 22 N. W. Rep. 609, 62 Wls. 
3!'6, disapproved. 

S. United States — Consent to be Sued— Rbpbal of Statcte. 

If tho national government authorizes the commencement of suit against 
it to recover damages caused by its acts, and subsequently, but after suit 
brought, repeals the statute authorizlng suit against it, the recovery in 
such suit Is limlted to the tlme during which the consent to sue ex- 
isted, and cannot includé damages sustained àfter the enactment of ttit» 
repeaUng statute. 
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8. Kminent Domain— Floodtng Lands — Structures withik Banks of Navi- 
gable River — Provincb op Jury. 

In a proceeding to ascertain tlie compensation payable by tlie national 
gOYPrnuient lot' flooding lands by tlie eonstruction and maintcnanco of a 
dam to Improve the navigation of a river, the qu(«tlon whether tlie lands, 
docks, wharves, pievs, and structures affected Ijy a rise et water lie witliin 
the banks of the river is a question of fact to be deterniiued by the jury, 
as is also the furlher questioii whether any part wlthin the banks of 
the river is an obstruction to navigation. 

4. Navigable Waters — "Bkd op River" Depined. 

The bed of a river is a deflnile, and commonly a permanent, channel, 
and is the cliaracteristic whlch distinguishes tlie water of the river from 
mère surface drainage, flowing wltliout defluite course or certain limlts, 
and from water percolating through the strata of the eartli, both of 
which are not siib.iect to riparian rights, but form part of the realty, 
and belong exclusively to tlie owner of the realty. ïhe banks and the 
soil which is permanently submerged form the bed of the river. 

5. Same — "Bank" Dbfiked. 

The bank of a river is that élévation of land which confines the waters 
of the river in their natural channel when they rise to their highest, but 
do not overflow tlie banks. 

6. Bame — Swamp akd Marsh Lasds. 

While the banks are a part of the river, the river does not include lands 
beyond tlie banks, which .ire covered in times of fresliet or extrême 
floods, or swamps or low grounds which are liable to overflow, but are 
reclaimable for meadows or agriculture, or wliich, being too low for réc- 
lamation, thougli not always covered with water, may be used for cat- 
tle to range upon, as natural or uninclosed pasture. 

7. Same — "Low and Higii W.4.ter Mark" Depined. 

Low-water mark is the point to which the river recèdes at Its lowest 
étage. High-water mark is the line which the river impresses upon the 
son by covering it for sutficient periods to deprive It of végétation, and 
to destroy its value for agriculture. 

8. Same — Rights dp Riparian Ownbrs — Docks and Wharves. 

The owner of promises bounded by a navigable stream has, as a ri- 
parian proprietor, the right of access to the navigable part of the river 
in front of his premises, and the right to make a landing, dock, wharf, 
or pier for his own use, or the use of the public; but suoli structure must 
not encroach upon navigable waters and vessels, and the commerce 
navigating the streain must not be impeded in their passage, or pre- 
cluded from the use of ail parts of the stream which are navigable in 
fact. Thèse rights are property, and the riparian owner is entitled to 
compensation for their destruction or impairment 

9. Same— Obstruction— Dock— WiscONSiN Statute. 

The construction of a dock extending through shoal water only so far 
as is necessary to reach the navigable part of a river is not within the 
prohibition of the AVisconsin statute prohibiting the obstruction of navi- 
gable rivers wlthout anthority from the législature. 

10. Same — Dock Privilèges— Right to Compensation — Eminent Domain. 

If a dock constructed on the bank of a navigable river does not ex- 
tend into waters which are navigable in fact so as to obstruct navigation, 
the owner is entitled to compensation for damage sustained to his dock 
by the raising of a dam to improve the navigation; but if the dock so 
eneroaches on that part of the river which is navigable in fact as to ob- 
struct navigation, and impede commerce, he cannot recover damages for 
in.iury to the portion of the dock whlch so eneroaches. 

11. Eminent Domain — Flooding Lands — Cost op Filling. 

In a proceeding by a lumber company against the United States to 
recover damages caused by flooding lands forming part of its lumber 
yard, the compàny made a claim for filling, which was alleged to hâve 
been rendered necessary by the raising of a dam. The land was orig- 
inally low and mai-shy, and subject to overflow by freshet, and to render 
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It fit for use, In connection wlth tlie sawmill, it was necessary that it 
should be fllled. The fllling used was sawdust, slati, and other material, 
and it was claimed that the efCect of the water set back tliereon was 
to disintegrate and rot it, and that by the action of the water, and tlie 
weight of the Inmber, the tilllng was constantly settling, necessitating 
reflliing. Held, that in determining the amount of damage the jury mnst 
consider the original character of the Iflnd, and the conséquent dis- 
integration and rottlng of the filling, and tliat the recovery must be 11m- 
ited to such fllling as was rendered necessary by the ralslng of the dam, 
and the disintegration and rottlng resultlng therefrom, and not from 
natural causes. 

13. Damages— Measure — VAr,uE of Article for Specifio Purposb. 

Evidence was given conceniing the value of sawdust, from whlch it 
appeared that at one time there was a certain demand in Oshlîosh for 
sawdust, and that the value of it at a particular mill depended upon 
the nearness of the mlU to the localitj' where It was needed, or the fa- 
cUlty with whlch it could be shlpped. Jîdd that, in determining tho 
value of the saAvdust used for flUlng, the jury must consider whether 
the demand included ail the sawdust made in Oshlcosh, and the location of 
the plalntiff's mill, Its nearness to the market, and the value of the saw- 
dust there. 

At Law. Proceeding by tlie Paine Lumber Company, Limited, 
against the United States to ascertain the damage caused to the 
pïaintiff's premises by the raising of a dain at Menasha for the pur- 
pose of improving the navigation of the Fox and Wisconsin rivers. 
Verdict for plaintiff. 

In the year 1S72 the United States purchased of the Green Bay & Missis- 
sippi Canal Company the line of iniprovement of the Fox and Wisconsin 
rivers, including ail looks, dams, canals, and francliises, exceptlng the water 
powcrs created by the dams, and by tlie use of tho surplus waters not nceded 
for the purposes of navigation, took possession of the same, and slnc<> that 
tlme hâve coutrolled and carrled on llie works of such Improvement. By an 
act of congress approved Mardi 3, 1875, it was, aniong other things, provlrtod: 
"lu case, any lands or other propcrty is now, or shall be, flowed or injurod 
by means of any part of tlie works of sald improvement heretofore or liere- 
after constructed, for whlch compensation is now, or shall beoome, legall.y 
owlng, and in tlie opinion of the ofllcer in charge it Is not prudent that the 
dam or dams be lowered, the amount of such compensation may be ascer- 
tained in the mode provided for by the laws of the state wherolu such prop- 
erty lies." The plaintiff being the owner of a sawmill, sash, door, and bllnd 
factory, warehouses, and pUlng grounds sltnate in tlie city of Oskkosh, on 
the east side of the river, containlng 22 and a fraction acres of land, and also 
the owner of a sawmill, yards, and plling grounds on the west side of the 
river, containlng 5 and a fraction acres of ground, whlch it claimed were 
damaged by flowage caused by the dam at Menasha, at the outlet of Lake 
Winnebago, on the Ist day of February, 1887, flled its pétition in accordance 
wlth the laws of the state of Wisconsin, as applicable In case of lands taken 
by a rallroad Company, for the purpose of having the damages tlaimed to 
the real estate and personal property thereon appraised and pald. Oommls- 
sioners were appoliited, and in 1889 an award was made by them, whereby 
there was awarded to the plaintiff the sum of $65,.501 as damages. From 
this award the United States appealed to the circuit court of Winnebago 
county, and the cause was afterwards, under the provisions of the act of 
congress, approved September 30, 1890, removed into the circuit court of the 
United States for the eastern district of Wisconsin. Such cause was tried 
before the Honorable James G. Jenkins, J., and a jury. 

Evidence was produced tending to show that in 1874 the dam at Menasha, 
whlch was so purchased by the United States, was ralsed by private parties, 
clalnrtng to be the owners of the water power' created by the dam, by placing 
15 Inohes of movable flushboards upon the crest; tliat In 1881 a large amount 
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of stone was placed upon the dam by the mill owners, which rnised it from 
18 to 20 inches above the height of such flusliboards, and resulted, In connec- 
tion vvith severe and unusual rains, in a disastrous flood upon tlie country 
above. In tlie winter of 1882 thèse stonos were reraoved, or le\x4ed back, 
and in the summer of tliat year the govemment toolc exclusive control of the 
dam. At this timo it was found that in some way, iind at some time subsé- 
quent to 1874, tlie dam had been made solid to the sa nie heiglit as the flush- 
boards placed thereon in 1874. For the purpose of reducing the waters of Lake 
Winnebago the United States lowered tlie crcst of the dam, as it was 
found in 1882, 18 inches, or to a point 3 Inches below the crest of the dam 
in 1874, and placed thereon 18 inches of movable flusliboards, which restored 
the dam, witli the flusliboards, to the sanie height that it was in 1874 witli 
the flusliboards on. In 1888 the old dam was entirely renioved, and a new 
oue built, by the United States, to the same height as the dam of 1874, with 
Its flushboards, and to the same height as the dam of 1882, with Its flusli- 
boards. 

The plaintifC corporation was organized in May, 1883, sucfeeding the firm 
of C. N. Paine & Co., which had owned the premises claimed to be damaged 
from about tho year 18.jr>. ïhe statute which authoriz(îd tlieso proceedings 
was repealed February 1, 1888. The jjlaintifi: otCered to show damages ae- 
crulng between 1874 and May, 1883, both to the real and pei-sonal property. 
Such évidence was excluded by the court on the ground that the plaintiff had 
no ownersliip prlor to its incorporation, and could not reco'ver for any dam- 
ages whi h had happeiied to the flnn of 0. X. rain<> & Co., its predocessor; 
the court declining to follow the rule laid dovvn in Swoaney v. U. S., ()2 Wis. 
;î9(i, 22 N. W. Rep. C09. The plaintiff also offcred to show damages which had 
accrued subséquent to February, 1888, but the court excluded the évi- 
dence on the ground that no damage could be recovered aftor tho repeal of 
the statute. Evidence was received as to damages between May, 1883, and 
February, 1888. The plaintiff clainiiHl to liave proven damages during such 
time as folio ws: 

To manufactured lumbor .$ 9,300 00 

(îlass 1,000 00 

Loss of use of mill 5,100 00 

Expense of raising mill and ma'-hiuery 5,056 45 

Cost of flUing 28 acres to a height claimed to be necessary to 
bring the premises above high-water mark, including the cost 
of filhng made necessary by waste caused by liigh water. . . . 60,486 00 
The jury retumed into court .Tanuary 10, 1893, with a verdict for the plain- 
tiff for $5,588.34. Such other facts as are necessaiy to understand the charge 
are fiflly stated by the learned .iudge thoreln. 

Charles W. Felker and Moses Hooper, for plaintiff. 
A. E. Thompson and Elihu Colniau, for défendant. 

JENKINS, District Judge, (charging jury.) The trial in wiiich 
we hâve been engaged has taken considérable of yonr rime, and of 
the time of the court, and is an important one, both to the public 
and the private parties hère litigant; and if, with the assistance 
of counsel and of the court, you can arrive at a just conclusion 
upon The merits of this controversy, the time expended in the trial 
will hâve been well employed. A large mass of testiinony lias 
been taken, to which you hâve given careful and intelligent atten- 
tion. Notwithstanding that large mass of évidence, the proposi- 
tions of law involved are not m any, and are not, as the court vievvs 
them, extremely difficult of solution. And if you will carefully 
listen to such charge as the court thinks it its duty to address to 
you, and will endeavor to apply the law as the court shall give it 
to you, to the facts as you maj' ascertain them to be, I think you 
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will hâve no great difflculty in arriving at a con'ect solution o£ the 
rights of this case. 

In 1849 a dam was constnicted across the "Menasha channel," as 
it is called, or the outlet of Winnebago Iake. That dam was con- 
structed by private parties under authority of the législature of 
the state. It remained substantially as it was constnicted, with 
référence to its effect upon the waters of Lake Winnebago, down 
to 1866, or say the Ist of January, 1867. This proceeding by the 
plaintiff hère having been commenced in the yeav 1887, the owners 
of that dam, whethér the private owners or their successors, (flnally 
the United States of America,) had acquired by prescription the 
right to maintain that dam, and to set back the waters of Lake 
Winnebago to the height that that dam would set them back, and 
no one had a right to dispute the right of the owner of the dam 
to so set back those waters. They had been set back, if at ail, by 
that dam, for a period of 20 years, from 1849; and, if the waters 
of Lake Winnebago or of Fox river hâve not been set back by auy 
improvements or additions to the dam to a greater height than 
they were set back in 1866 by the dam of 1849, there can be no 
recovery hère by the plaintiff, because the right so to set them 
back had become fixed by prescription, — by the fact that they 
had been so set back for a period of 20 years. 

In 1872 this dam was purchased by the government of the United 
States of America, and it had the right to set back the waters of 
Lake Winnebago and of the Fox river as they were set back by 
the dam it then purchased at that timc. The United States of 
America, being sovereign, cannot be sued with respect t'i aiiythiug 
that it does, except by its own consent; and on the .3d day of 
March, 1875, by an act of the congress of the United States, ap- 
provedby the président of the United States on that day, the govern- 
ment provided that whenever, in the prosecution and maintenance 
of the improvement of the Fox and Wlsconsin rivers, it became 
necessary or proper, in the judgment of the secretary of war, to 
take possession of land, or right of way over lands for canals and 
cut-offs, or to use any earth, quarries, or other material lying ad- 
jacent to the line of the improvement, and needful for its prosecu- 
tion or maintenance, possession might be taken by the officers of 
the United States, and they might use the same, after first paying, 
or securing to be paid, to the owner, the value thereof, to be as- 
certained in the mode pointed ont by the laws of the state of Wis- 
consin. And it was further provided that "in case any land or 
other property is now, or shall be, flooded or injured by means of 
any part of the works of said improvement heretofore or hereafter 
constructed, for which compensation is now, or shall become, legally 
owiug, and in the opinion of the oiïicer in charge it is not prudent 
that the dam or dams be lowered, the amount of such compensa- 
tion may be ascertained in like manner." Under that provision 
of law the plaintiff has taken the necessary steps to hâve its claim 
that its lauds are flowed, by reason of this improvement, over and 
above what they were flowed in 1866 by the dam of 1849, deter- 
mined in this proceeding, and the sovereign, having assented, by 
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this act, to be brought into a court of justice, is hère to meet that 
claim ; and the question for your détermination is, under tlie cliarge 
of the court, whether, and to wliat extent, that claim is justified by 
the law and the facts. 

The plaintiff acquired title to the premises in question in the 
spring of 1883, — to the part on the east bank of the river, in May; 
and the part on the west bank of the river, in June. The discrep- 
ancy in the time of acquiring the title does not eut much, if any, 
figure in this case, and we may take it as the spring of 1883. The 
court has ruled during the trial that the plaintiff, if entitled to 
any damages at ail, is limited to those damages which accrued be- 
tween the time that it took title to the property, in the spring of 
1883, and the time when this act was repealed by the congress of 
the United States, — February 1, 1888; and it so charges you now, 
that the claim of the plaintiff, if valid ia the lav? or in fact, must be 
limited to the years 1883, 1884, 1885, 1886, and 1887, because the 
sovereign power, having withdrawn its consent to be sued, and to 
be held responsible for thèse damages, cannot be compelled to re- 
spond in a court of justice beyond the time when it has withdrawn 
its consent. But, as to any injury inflicted during the time that 
that consent was effectuai, it can be held responsible. 

The flrst question for you to consider is whether the Menasha 
dam, during the period between 1883 and 1888, raised the wa- 
ters at the Paine mill to a greater height than that water was 
maintained in 1866 by the dam of 1849. If it did not, then your 
verdict should be for the défendant, and you need inquire no 
further with respect to the other questions in the case. This 
question, gentlemen, dépends upon several considérations. The 
court does not propose to enter elaborately into any discussion 
of the facts of the case, because it has observed that you 
hâve given to them an intelligent attention, and hâve taken great 
interest in the facts as they hâve been disclosed to you, and they 
hâve been ably argued to you by counsel on both sides, but I shall 
content myself with calling your attention to certain facts which 
may aid you in arriving at a détermination of that question; and I 
désire to say hère that, in whatever the court may say upon the 
facts of the case, it does not wish you to understand that it ex- 
presses any opinion as to how the fact should be determined as 
to whether or not the waters were raised by the dam in question. 
That is a question of fact for you to détermine upon the évidence, 
as it shall convince your judgment. 

In 1875, af ter the United States gOA^ermnent had become the own- 
«r of this dam, proprietors of mills interested in maintaining this 
dam performed certain work upon it, presumably without the 
knowledge of the officiais of the United States. But if the gov- 
emment of the United States maintained that dam thereafter, 
with such additions, altérations, and élévations as private parties 
had made to it, the United States is responsible for the consé- 
quences, and, if there hâve been any injury, is responsible to the 
parties injured. The dam of 1875, as so constructed and altered 
by private parties, was, with the movable flushboards put upon it, 
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some 15 inches higlier than the dam of 1849. Some time between 1875 
and 1882 — Just wlien is left, I believe, uncertain — those fliisliboards 
were permanently attached to that dam. So that the dam, as it 
was in 1882, — the commencement of the year, — was 15 inches 
higher than the dam of 1849. 

Now, certain work was done upon that dam in 1882. Mr. 
Herman, the engineer then actively in charge of the work, 
States that the flushboards were removed that had been per- 
manently aflixed, — those 15-inch flushboards; that the crest 
of the dam was eut down 3 inches, and movable flushboards sup- 
plied, of 18 inches in height. So that, if thèse flushboards were 
maintained on the dam permanently thereafter, that dam would 
be 15 inches higher than the dam of 1849. Between thèse dates 
— 1875 and 1881 — thèse mill proprietors, or certain of them, had 
placed some 82 or 83 cords of stone upon the work, which, it is 
claimed, raised that dam higher than its crest. Thèse stone, or 
some of them, were removed in 1882. It will be for you to say, 
gentlemen, as a question of fact, whether thèse stone were ail 
removed, or whether those that remained, if ail were not removed, 
raised that dam above the 15 inches that it was higlier than 
the dam of 1849. That is a question of fact, which I need not 
take time to elaborate to you. It is claimed on the part of the 
défendant that thèse stone were substantially ail removed, or, if 
not ail removed, that the true height of the dam was sliown by 
the levels taken at that time to be 15 inches higher than the dam 
of 1849, and no more. It is claimed on the part of the plaintiff 
that thèse stone were not ail removed, and that those that were 
left raised, and presented an obstruction to the flowage of water, 
— that obstruction being higher than that 15 inches above the 
dam of 1849. This dam so remained until 1886, when it was 
in fact raised to an élévation equal to the height of those flush- 
boards, and that élévation made permanent, and sluice gâtes put 
at the bottom of the dam to let ont the water in times of freshet 
and of high water. This last change would, of course, make that 
permanent dam higher, but for the fact that the effective resuit 
of it would dépend upon the use made of those sluice gâtes to let 
out the water in time of freshet, of flood, or high water. That 
work was substantially done in 1886, so that only comprehends 
one year of the time. Some time between 1875 and 1881, — it may 
hâve been in 1867; there has been some dispute as to the time; 
but at some time before 1881, and after 1866, — you will remember 
that that dam, to one-half of its width across the river, had been 
converted into a permanent embankment, the height being equal 
to the other part of the dam with the flushboards upon it. That 
you will take into considération in determining the question of 
whether, after 1866, or after this right of prescription accrued 
t<i the owners of the dam, a change had been made which tended 
to set back the waters of the lake, and of the Fox and Wisconsin 
rivers. The "spill," as it is termed, over the dam, had been short- 
ened bv about one-half of its width. 
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Then cornes the question whether that dam of 1882 caused the 
waters of the lake and of the Fox river to be set back. If the 
heig'ht to which it was raised by means of those flushboards was 
permanent, it would not necessarily follow that the structure 
itself set back the waters to the extent of its height. That would 
dépend upon the quantity of water that was flowing towards that 
dam, and the height of the water, and not altogether upon the 
height of the dam. Now, in ascertaining the fact, you miist hâve 
regard to ail the évidence that has been given in the case. You 
must regard the évidence on the part of the plaintiiî carefuUy, 
and analyze that, as well as ail the évidence on the part of the 
défense. The plaintiff has given évidence tending to show that 
the waters of the Fox river hâve raised, and hâve remained for 
a longer period of time upon the lands. You will consider the 
means of observation of the parties so testifying, — whether it is 
guesswork upon their part, or a statement of a fact which they 
hâve observed, and their means of knowledge; whether or not 
they had the means of measurement, and the accuracy of those 
measurements, if they had. You hâve also testimony upon the 
part of the défendant which, it is claimed, tends to show that 
thèse waters hâve not been raised by the dam. They hâve given 
in évidence readings taken from this "Deuchman gauge," as it is 
tcrined, which has a tendency to show, as it is claimed, that as a 
matter of fact the waters hâve not been so high, or hâve been 
no higher since the dam of 1882 than they were prier to that time, 
— than they were during the existence of the dam of 1849. And 
in considering the value of that testimony, and its reliability, you 
are also to consider the question of the reliability of this Deuchman 
gauge. This gauge has been described to you. It was kept by 
the owner of the mill. It has been the standard adopted by 
the government since it came into possession of thèse improve- 
ments, upon which the government has acted. The reliability 
of that gauge — as to whether it has been changed with respect 
to its location, as to its accuracy — is a question for you to dé- 
termine. It has been attacked by the plaintiff's counsel as un- 
reliable, and as one manipulated by the mill owners^ — not by the 
government of the United States, but by mill owners — at the 
time it was maintained before the government came there, in 
anticipation of suits and claims for damages, and that it was 
read at that time with resjject to, and in anticipation of, thèse 
claims. It is for you to say, gentlemen, whether the évidence 
in this case proves or sustains that claim; whether the facts, as 
disclosed, as to the condition of the water in the Fox river, prove, 
or do not prove, that that gauge is unreliable. If it is a standard 
that has been so manipulated in the interest of the mill owners, 
then the readings of that gauge before the time when the govern- 
ment took possession of tliese works, and had charge of them, — 
acquired the title to them, — must be considered in the light of 
such fact and évidence. If it is contrary to actual fact with 
respect to the height of water at the Paine mill, as you may de- 



862 FEDERAL EEPOETEE, VOL 55. 

termine it to be, it would hâve a tendency to show that the gauge 
was unreliable. But if the testimony does not satisfy you that 
that gauge bas been manipulated,— does not satisfy you that it 
bas been kept otherwise than as an honest gauge of the height 
of the water, — then you must consider it as reliable évidence with 
respect to the various heights of vv'ater during the time that thèse 
readings speak. The question of the reliability of the gauge, 
and the crédit to be given to it, is one of fact, for you to dé- 
termine, and rests solely with you. If, foUowing the readings of 
that gauge, you shall corne to the conclusion that the water bas 
not been raised by that dam of 1882, and bas not been raised 
by the dam of 1886, then, equally, the plaintiff is not entitled to 
recover, however its injury, if it bas sustained any, may bave been 
occasloned. 

And in this connection the court will advert for a moment to 
the order of Col. Marshall, concerning which much bas been said, 
although, being made in October, 1886, it can bave référence to 
but one year, — the year 1887. Col. Marshall says in bis order 
that the sluiceways in the dam are placed by the government 
to prevent damage by floods in Lake Winnebago. "The tenu 
*flood' is to be considered to refer to ail stages of water above an 
ordinary high-water stage. The ordinary high-water stage will 
be taken as the mean high-water stage for the past 28 years, as 
shown by the readings of Deuchman's gauge at the foot of Lake 
Winnebago; rejecting 1860, when the water was abnormally low, 
and 1881, when the water was excessively high. This mean an- 
nual high water for 28 years is +42 inches on Deuchman's gauge, 
or +3' 6" above zéro. You will, therefore," says Col. Marshall, "be- 
gin to open the sluiceways in the Menasha dam when the water 
approaches within two inches of this height, or at 3' 4" on Deuch- 
man's gauge, and as far as the capacity of the Fox river below 
Menasha, and the security of the government works, will allow. 
You will maintain the level of Lake Winnebago at or below the 
ordinary high water level of 3' 6" on the Deuchman's gauge by 
opening or closing the sluiceways in the Menasha dam." That 
order does not require the offlcers to maintain it at 3' 6", but at 
or below 3' 6", depending upon the necessities of the works below 
the Menasha dam. The object of the order, as you will observe, 
is that the water of Lake Winnebago and of the Fox river, at 
mean ordinary high-water mark, shall not be above the mean 
annual high water for the 28 years preceding. 

Now, what did that dam of 1882 do with respect to the raising 
of the waters in Fox river? That depended, not wholly, as the 
■court has observed, upon the height of the flusliboards, for the 
flushboards may or may not bave been on there at times of high 
water. Whether that dam would be effective to raise the 
water at the dam, and bold it there at the height of 15 
inches above the dam of 1849, would dépend in part upon 
whether the flushboards were on. I say in part, because, you wUl 
remember, up to 1886, one-half in the width of this dam was a per- 
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manent embankment to the height of 15 inches above the dam 
of 1849. You will, in determining tliis question of fact, consider 
flrst to what height, if tlie water was maintained at the height 
of the fiushboards on the dam, and the iiushboards were on, it would 
be effectiTe to set back the water at the Paine mUl, and to what 
height it would be effective if the fiushboards were off, — taking into 
considération the faot that one-half in width of this dam had become 
a permanent élévation of 15 inches above the dam of 1849, and also 
taking into considération otlier circumstances, as tO' the rainfall, 
as to the melting of snow, which hâve been detailed by the wit- 
nesses. Tables hâve been given you of the rainfalls during the 
period. You will also consider the fact — ^historical fact^that 
the country north of this, and to the west of it, the waters of which 
are contributory to this Fox river, had be«n developed. Tiraber 
had been eut down, the land had been improved, and you will dé- 
termine the fact — which seems to be disputed hère — whether the f ell- 
ing of the timber, and cultivation of the ground, does or does not tend 
to release the water which has been held in the ground when the land 
was in a state of nature, and whether that cultivation does or does nat 
release the water so that a larger quantity of Avater is coming down 
than formerly came when the land was in a state of nature. You 
will also consider and détermine the question whether the fact, if 
it be a fact, that parties along the river hâve built docks out, and 
hâve narrowed the channel of the river, has caused the waters to 
be held back and dammed up, in a measure, so that the flow of 
water has been retarded, and lias spread over upon the lands of the 
plaintiflf. You will also consider whether or not there were obstruc- 
tions in the river at or above the plaintiff's premises, in the way of 
piles, or other obstructions put in there, not by the United Htates 
government, but by others, which had a tendency to liold back the 
water, and spread it over the promises of the plaintifl. You will 
see, therefore, gentlemen, that there are many circumstances which 
you should consider in arriving at a jxist conclusion as to whether 
this dam of 1882 did or did not set back the waters of Lake Winne- 
bago upon the premises of the plaintiff. 

With respect to the dam of 1886, in this connection, you will re- 
member that the object of thèse sluiceways was to lower the water 
in time of freshets, and prevent floods; and you will also say, as 
to the year 1887, whether or not that dam of 1886 has set back the 
water, either by reason of the dam itself, or the management of it 
with respect to the sluiceways, over and above the height to which 
Avater was set back in 1886. If you shall corne to the conclusion 
that during those flve years, from 1883 to 1888, this dam, as it was 
maintained from 1882 to 1888, did not set back the waters upon 
the premises of the plaintifl more than they were set back in 1866; 
if you shall flnd that the water was higher on the plaintiff's 
premises during those years than it was in 1866, — yet if that 
was caused, not by the dam, but from other causes which the court 
bas mentioned, and the évidence of which is before you, then it Avill 
be your duty to flnd for the défendant, because the act of the 
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goYernment in such case would not hâve cansed any injury to the 
plaintiff. But if, on the otlier liand, you sliall find that in fact this 
dam of 1882 and 1886 did cause tlie waters of the Fox river to rise 
higher upon the land of the plaintiff than it was wont in time of 
freshet, and it was caused by the dam, and has been retained there 
by the dam longer than it was usually retained, and longer than it 
was retained by the dam of 1849, and in 1866, then it will be your 
duty to proceed further, and ascertain whether, upon the other ques- 
tions in the case, the plaintiff is entitled to damages, and to what 
damages. 

It is insisted on behalf of the government that the plaintiff can- 
not recover hère for any such damages, if any were occasioned, be- 
cause it is claimed that the premises whicli were affected by that 
rise of water, if it was raised by the dam, lie within the banks of 
the river, and that, therefore, the government of the United States, 
having the right to improve the navigation of the river, had a right 
to do what was necessary to be done in that regard, and that no 
one had a right to any part of the soil within the banks of the river, 
and that no docks, wharves, piers, or structure erected within 
the banks of the river, and injured by this improvement of the navi- 
gation of the river, can sustain injury by reason of that improve- 
ment for which the government can be oalled to aocount. This 
proposition involves an interesting and important principle of law, 
which, as the court considers and détermines it, leaves it in part 
a question of fact for the jury to détermine upon the évidence in this 
case, — whether this property claimed by the plaintiff is within the 
banks of the river, and, if any part of it is within the banks of the 
river, whether that part is or is not an obstruction to the na vigation 
of the river. 

A river consists of the bed, the water, and the bank. The bed, 
which is a deflnite, and oommonly a permanent, channel, is the 
characteristic which distinguishes the water of a river from mère 
surface drainage flowing without deflnite course or certain limits, 
and from water percolating through the strata of the earth, both of 
which are not subject to riparian rights, but form part of the realty, 
and belong exclusively to the owner of the realty. The bank of a 
river is that élévation of land which confines the waters of the 
river in their natural channel when they rise the highest, and 
do not overflow the banlis. And, in that condition of the water, 
the banks, and the soil which is permanently submerged, form the 
bed of the river. The banks are a part of the river bed; but the 
river does not include lands beyond the banks which are covered 
in times of freshet or extrême floods, or swamps or low grounds 
which are liable to overflow, but are i-eclaimable for meadows or 
agriculture, or which, being too low for réclamation, though not 
always covered with water, may be used for cattle to range upon, 
as natural or uninclosed pasture. Presh-water rivers, like the Fox 
river, may rise and fall periodically at certain seasons, and thèse 
hâve deflned high and low water marks. "Low-water mark" is the 
point to which the river recèdes at its lowest stage. "High-water 
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mark" is the line whicli tlie river impresses upon tlae soU by cover- 
ing it for sufflcient periods to deprive it of végétation, and to de- 
stroy its value for agriculture. 

New, apply thèse principles, gentlemen, to the facts in tliis case. 
It is claimed on the one side that the bank of this river on the 
east was about the line of the présent Lake Shore & Western Eoad. 
It is claimed upon the other side that that was not the bank of 
the river; that that was high ground, but that between that line 
and the true bank of the river was low ground, covered in times 
of freshet with water, but which gradually and naturally drained 
off, leaving the property fit for pasture; that it grew grass; and 
that that land was real estate, and not the bed of the river. You 
are to look at the character of the végétation which was upon 
that bottom land, as the court may term it, to settle in your minds 
whether that was really part of the bed of the river, or whether 
it was simply low ground, which in times of freshet or of floods 
"was overflowed, and afterwards drained. In other words, to again 
recur to the définition of "high-water line," did the water so act 
upon the soil by covering it for such sufflcient periods as to deprive 
it of végétation, and destroy its value for agriculture? The soil 
which is so impressed is the soil between low-water mark and high- 
water mark. So you are to détermine from the évidence in this 
case whether high-water mark was at the élévation which the plain- 
tiiï claims was the bank, or that higher élévation by the railroad, 
which the défendant claims was the bank. You are to take thèse 
promises as tliey existed, and as they are shown to you by the 
évidence to hâve existed, to détermine whether the water — the 
ordinary mean high water of that river^ — remained there, and re- 
mained there so long as to unfit that land for pasturage or agri- 
culture, and to change entirely the soil. Was it that character of 
land which by action of the water so permanently remaining upon 
it, when it reaches its high-water mark, would be deprived of its 
usefulness as land, and become simply what we ail know to be the 
bed of a river? If it was not so impressed by the water; if it 
was merely covered by freshets or by floods, which receded at once, 
or remained there but temporarily, and, after the water receded, 
gi'ass grew upon it, — cattle pastured upon it, — then that land did 
not constitute the bed of the river, but was simply low, inarshy land, 
title to which is in the owners of the property, and was part of the 
realty, which the owner of that realty had a right to improve. 
Can it be said truthfully that low lands which we find along the 
rivers of the west, which are flooded in times of freshet, and then 
comparatively dry for the remainder of the year, are part of the 
river bed? Is it not true that such lands can be cultivated, and 
belong to the owner, who owns at least to the water's edge? And 
if you flnd that thèse promises of the plaintiff were such lands, 
were low lands, lying beyond the bank of the river, and not within 
the banks of the river, lying beyond the point of high water when 
the river does not overflow its banks, — for rivers frequently over- 
flow their banks, — then it was real estate; then it was the prop- 
erty of the plaintiff, which it had a right to improve; and if it has 
v'.55f.uo.8 — 55 
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been daïnaged the goTernment of the United States must make just 
comijensation for tte injury it has occasioned, if it has occasioned 
any. 

And again, gentlemen, it is claimed on the part of the United 
States that even assuming the bank of the river to be as claimed 
by the plaintiff, if the plaintiEf has docked ont beyond that bank, 
beyond high-water mark, that, as the goyernment had a right to 
improve this river for the purposes of navigation, the plaintiff can- 
not recover for any iiijury to structures, docks, or to lilling that 
hâve been extended beyond the bank of the river. And that brings 
us to the considération of the question of riparian rights. It is 
not essential for the purposes of this case to détermine or to dé- 
clare whether or not the plaintiff owned the soil under the water to 
the thread of the channel; for, by reason of its ownership of the 
premises bounded by a navigable stream, the plaintiff possesses 
the rights of a riparian proprietor, among which are the right of 
access to the navigable part of the river from the front of its prem- 
ises, and the right to make a landing, a dock, a wharf, or a pier for 
its own use, or for the use of the public, subject, however, to such 
restrictions as may, by law, be imjwsed for the protection of the 
rights of the public. But in so doing the plaintiff must take care 
that it does not encroach upon navigable vi'aters, and that vessels, 
and the commerce employed in navigating the stream, are not im- 
peded in their passage, nor precluded from the use of ail parts 
of the stream which are navigable in fact. This right, as Mr. 
Chief Justice Eyan, of the suprême court of Wisconsin, aptly deflned 
it, "necessarily implies some intrusion into navigable water at 
péril of obstructing navigation. This intrusion is expressly per- 
mitted to aid navigation, and expressly prohibited to obstruct navi- 
gation. It is impossible," he says, "to give a gênerai rule limiting 
its extent. That will always dépend upon the condition under 
which the right is exercised; the extent and uses of the navigable 
water; the nature, extent, and object of the structure itself. A 
structure in aid of navigation which would be a reasonable in- 
trusion into the waters of Lake Michigan would probably be an 
obstruction of navigation in any navigable river within the state. 
A logging boom which would be a reasonable intrusion into the 
waters of the Mississippi river would probably be an obstruction 
of navigation in most or ail the logging streams within the state. 
The width of a river may justify a libéral exercise of the right 
of intrusion, or may exclude it altogether. Its extent is purely 
a relative question." The construction of a dock extending through 
shoal water only so far as was necessary to reach the navigable 
part of the river is not within the protection of the state statute 
to which the court has been referred, forbidding the obstruction of 
navigable rivers without authority from the législature. 

You will therefore consider if there has been any intrusion into 
this river by the plaintiff 's premises, beyond this high-water Une, 
as you may détermine it. You wiU consider the object, the nature, 
and the extent of that intrusion, and whether it obstructs the navi- 
gation of that river; whether it goes so far, and includes that part 
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of the river whicb. is navigable in fact,— navigable for crafts nsu- 
ally plying its waters. If this structure, this dock, bas been ex- 
tended beyond tbe line of navigable water so that it becomes an 
intrusion to navigation, an obstruction to the commerce, taking 
into considération the locality, the commerce that plies there, 
the width of the river, — if it has extended into waters navigable 
in fact,— then, so far as it extended, the plaintiff cannot claim 
damages for injuries to that property by act of the government 
in improving the naA'igation of that river. But if it has not ex- 
tended into navigable water, — ^waters navigable in fact, — if it is 
not an obstruction to navigation, then that property cannot be 
injured without compensation being made for the injury. This 
riparian right is property, as has been determined by the suprême 
court of the United States, and is valuable, and, although it must 
be enjoyed in due subjection to the rights of the public, it is a right 
of which, when once vested, the owner can only be deprived in ac- 
oordance with established law ; and if that right has liei^ been injured 
by means of any part of the improvement constructed or main- 
tained by the United States under the act of March 3, 1875, the de- 
fendant must respond for any such injury occasioned between the 
spring of 188.3 and the repeal of the act, on the Ist of Pebruary, 
1888. The right of the government to improve the navigation of 
a navigable river is paramount, and, as against the exercise of that 
right, the plaintiff had no right to obstruct navigation by encroach- 
ing upon the navigable part of the river; that is, that part of the 
river within its bank that was navigable in fact. And if the plain- 
tiff's dock so encroaches, in w'hole or in part, the plaintiff cannot re- 
cover for any injury to the structure, or tliat part of it so en- 
croaching, caused by tlie act of the TJnited States in the improve- 
ment of the navigation of the river. But the plaintiff had the right 
to construct or maintain its dock in the river so far as to reach 
that point which was navigable in fact. So that you see the ques- 
tion comes down, as a question of fact for you to détermine, as to 
the extent to which the dock lias encroached upon that part of the 
river which in fact was navigable; how far it has extended beyond 
the bank which held the water, without the bank being overflowed 
in time of ordinary high water. Upon this question of fact, as to 
whether this dock has encroached into water navigable in fact, you 
will bring to bear your common sensé, and your best judgment. 
You hâve been there. You hâve seen thèse promises. You hâve 
heard évidence of the depth of the water at the dock. It is for you 
to say, as you may détermine thèse facts. whether that dock has 
or has not encroached upon that part of tbe river which was navi- 
gable in fact. If it has not, then, if, under the considération of 
the other branches of the case, you flnd it has been injured by act 
of the United States, and by the maintenance of this dam, then, so 
far as it has been injured by that act, the plaintiff would be en- 
titled to recover. 

I now corne, gentlemen, to the considération of the question of 
the damages which the plaintiff is entitled to recover, if at ail. 
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A large part of the plaîûtiff's claim is made up of flUing; and tlie 
court will make a few observa tions to you, and give you a few in- 
structions, upon tliat subject, which. you mav apply to the faots as 
you may flnd tliem. You will remetnber tliat, if tàe plaintifE is en- 
titled to recover at ail ior any filling upon thèse premises, it is only 
entitled to Such fflling as it bas done to make tliese premises as mucli 
higber as the water has been raised by reason of the dam in ques- 
tion over the height to which it was raised at and prior to 1866; 
the filling done by the plaintiff durùig the years 1883 to 1888; 
the filling rendered necessary by reason of the élévation of the water 
on that land by the dam in question, if it was so raised by the dam. 
You will consider the question first, if you shall détermine that 
the water was raised and kept there by the dam in question to the 
extent of a foot or to whatever extent you may flnd it to hâve 
been raised, if it was raised; then, if it Avas necessary, by reason of 
the rise of the water a foot, that it should be filled a foot, to the 
extent that it was necessary, and to the extent the plaintiff did the 
filling, it would be entitled to recover what that filling was reason- 
ably worth. You must consider, gentlemen, in this connection, the 
original character of this land, if you should flnd that it was land. 
It was low, marsliy, swampy land. To be rendered flt for use in 
connection with a lumber mill, it was essential that that land should 
be filled. You will remember, also, that they were premises that 
were annually overflowed by freshet. You will remember that it 
is claimed that the effect of water upon such filling was to disinte- 
grate the filling, and to rot it, and that that kind ol filling was con- 
stantly and yearly settling by reason of the action of the water upon 
it, and the pressure of the lumber from above, so that it, either an- 
nually or at stated periods, required refiUing. Now, because the 
government of the United States lias raised the water upon thèse 
premises, and retained water upon thèse premises longer than it 
was wont to be retained, if it bas so done, is no reason why the 
government should pay for the filling that was originally done, or 
refllling that was rendered necessary by the disintegratlon of this 
flUing, and the rotting of the filling. That was a natural imperfec- 
tion in the nature of the ground, and the nature of the material 
with which it was filled. It is only such fllling as was rendered 
necessary because of the increased height of the water which was 
put there, and the increased damage, if any, caused to the filling 
by the increased height of the water. You must be very oareful, 
gentlemen, in the considération of this question, if you should corne 
to it, to understand, and hâve in your minds, thoroughly, the facts 
with respect to thèse premises,- — the necessity which constantly 
existed of refilling them, for the reasons tliat bave been stated, — 
and limit the recovery of the plaintiff, if it is entitled to recover at 
ail, to just such filling as it did, as was rendered necessary to pro- 
tect itself against the rise of the water which was caused by this 
dam, if it was caused at ail. If there were other mattei's. which. 
caused the rise of this water, and the dam did not, and therefore 
the fllling was rendered necessary, the government of the United 
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Statea oniiht not to pay for it. But if it caused a rise of water 
whieli reiidered imperative a certaili amonnt of fllling, and the plain- 
tifl lias done it, the plaintiff is entitled to recover for what it so did, 
Tlie court will also say to you, witli respect to another large claini 
of the plaintiff, — the waste of fllling from other than natural causes, 
1 wo inches a year, — it must be very difflcult for any one to estimate 
tliat the waste of fllling actually put on thèse premises during 
those years was so many inches a year, attributable solely to the 
rise of the water, and the rétention of the water upon thèse premises 
for a longer period. You must hear in mind that the whdle founda- 
tion of thèse premises was wet; that there was constant disinte- 
gration going on, IrrespectiTe of the question of the raising of the 
water by this dam; and you mnst détermine, if you can, from the 
testimony, according to your best judgment, whether or not there 
has been waste of that fllling which was put there, by reason of 
the increased height of water, over and above the waste which would 
hâve been created there by the action of the water which would 
hâve corne upon thèse premises without this dam raising it above 
the dam as it was in 1866. It will be a veiy difflcult question for 
you to arrive at the proper and just and accurate conclusion upon. 
You are not to guess at it. You are not bound by estimâtes of 
the parties upon it. You must, by the évidence, ascertain in some 
way, if you can, if there has been sneh waste by such increase of 
water, and the extent of it, and allow for it. You must also regard 
the character of the fllling. A great deal of it was sawdust. It 
is said there was some slab and other material. Was the fllling put 
there by the plaintiff necessary to protect itself from the increased 
height to whic^i this dam raised this water, or was it put there in 
the natural fllling up of such premises, for the use of the mill? 
Was it necessitated by this rise, and was it so done by the plaintiff for 
the purpose of proteoting itself against that rise of the water? Then 
as to the value of this material. Evidence has been given touching 
the value of sawdust. It seems that at a certain time there grew up 
a certain demand in Oshkosh for sawdust, and the value of it at 
a particular mill would seem to hâve depended upon the nearness 
of the mill to the locality where it was needed, or the facility 
with which it could be shipped. How great that demand was — 
whether it was gênerai, so as to comprehend ail the sawdust that 
was made in Oshkosh, or whether it was limited in extent — ^will 
be for you to say. You will consider the location of the Paine mill, 
its nearness to the market, and the value of that sawdust as it was 
there; whether it was of the value stated, or not. And in this con- 
nection you will also consider the évidence which Mr. Paine gave 
hère upon the stand, and compare that évidence with the évidence 
which he gave before the commissioners, which has been presented 
hère. Consider the circumstances under which the évidence was 
given in both instances; and if there is any discrepancy, or wide 
discrepancy, in his statements, either as to the quantity of fllling, 
or time of fllling, or as to the value of the fllling, you will consider 
that circumstance in determining how much credibility is to be 
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givea to tke istatement by lupi with respect to the value of tliat flll- 
ing, or the amount of fllling tliat was done. And, while thèse com- 
laissioners ,before whom tbat testimony was taken were ofûcers 
appointed by tte court to ascertaiu, damages, tbey were ofOicers, 
ît is proper for me to say to you, who were .authorized to take tes- 
timony under oath; and one who undertakes, in a court of justice, 
or before commissioners appointed; by a court, to state Ms claim, 
and the facts of his claim, under oath, oughtto know what lie is 
testifying to, and to testify tO it deliberately;; and the statement 
he makea of facts ought, in t^e main, to correspond with the facts 
that he states under oath with respect to that claim in any other 
court, or before any other tribunal. Mistakes may be made. The 
human mind is not perfect, and. we niust allow somewhat for error 
of judgment; but if there be any wide discr^ancy, either as to the 
amount of fllling, or as to the cost, of fllling, it will be for you to 
say, gentlemen, on a comparison of that évidence, to which state- 
ment you will give crédit; ail the while considering that you are to 
take aU the testimony in the case into considération in determining 
and arriving at the fair and proper price to be given for that fllling. 

There is an item hère charging for i^aising the mill in the winter 
of 1886. You will détermine whether the raising of that mUl was 
rendered neoessary by the increased high water upon this land 
caused by the Menasha dam, if it was so caused. Was that mill 
raised for that purpo>se? Was it raised to proteet it af^ainst the 
increased high water? And in considering that you will consider 
what the stage of water was at that time; whether it was neoessary, 
for that purpose, that it should be raised. You will consider the 
time when it was raised, and ail the circumstances surrounding 
that act, and détermine whether the plaintifE raised that mill be- 
cause of the increased raise, if any, occasioned by the dam of 1882. 

Then there is an item of repairing and raising tramways in 1886. 
Thèse tramways were put down in 1871. You Imow what they 
were. You hâve seen them. You know the uses to which they 
were applied. You must consider their âge. Consider the uses 
to which they hâve been put. You must consider the necessities 
of the plaintiflf with respect to the means by which lumber was 
to be handled, and you are to détermine whether those tramways 
were laid down because they were injured by this increased rise 
of water, or whether it was done because they had become worn, 
and the mill required better facilities for its business. The govern- 
ment of the United States, while it must respond for damages 
actually imposed upon this property, if you shall find it liable un- 
der the facts and the law, is not required to pay for better facili- 
ties for doing business, nor for any other injury than that it has 
actually occasioned. And with respect to the cost of the new 
tramways, which has been testifled to hère, the remarks which the 
court made to you with respect to the testimony of Mr. Paine 
before the commissioners equally applies. 

With respect to this damage to lumber in 1886. In that con- 
nection you will consider from the readings, and from the évidence 
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in tMs case, and détermine liow liigh the water came in tliat 
year, compared with previous years, and whether that damage 
was or was not occasioned by this rise of water, if any, caused 
by this dam. If it was so occasioned, then for the damage actually 
resulting the government ought to render compensation; but if 
the water was not higher in 1886 than in 1885, 1884, 1883,— 
for whieh years no damage is claimed, — then you wUl détermine 
what caused that damage; wliether it was this increase of water, 
or whether it was rains, and the staining of this lumber by reason 
of murky, hot weather coming on afterwards. In other words, 
was this injury to the lumber occasioned by other causes than the 
mère additional élévation of water upon the land? The same 
i^marks will apply, and is ail the coui't need say to you, in re- 
gard to the damage to shingles and glass. 

There is only one observation with respect to the west side 
that is peculiar to that side; that is, loss of time occasioned by 
mill lying idle on account of higli water. First, was that mill 
idle because of high water, or did it remain idle because the 
owner was not ready to opéra te? If it remained idle because 
he could not get the right Idnd of logs to manufacture, or for 
any other purpose, if on its own motion, and at the will of its 
directors, it remained idle for any purpose other than because 
of this extra high water, if there was any, then the government 
ought not to be obliged to pay for that mill remaining idle. The 
government is only liable if that mill remained idle because it 
had placed water upon those premises, by reason of this dam, 
higher than it would hâve been by the dam as it was in 1866, 
and only for the time it remained idle because of this additional 
élévation of water. As to the value of the use of the mill per 
day, you will, of course, be governed by the testimony, exereising 
your good judgment as to whether the price charged is exorbitant 
or not. 

In the considération of ail the évidence in this case, gentle- 
men, you hâve heard the différent witnesses under oath. You are 
to judge of the credibility of their évidence from their appear^ 
ance and manner upon the stand. You are to inquire, and hâve 
the right to inquire, whether they are in any way interested in 
the resuit of this suit, and to take that interest into considéra- 
tion in determining to what extent you will crédit their évi- 
dence. It is not the volume of (évidence that counts. It 
is the character of the évidence, and character of the witness that 
gives the évidence. And the court will make this further observa- 
tion to you, — not that it deems it absolutely necessary, because it 
thinks you are sufflciently intelligent to know that the considéra- 
tion against which I shall warn you ought not in any way to 
influence your verdict: This is a suit between a private corpora- 
tion and the government of the United States. It should be tried 
and determined, gentlemen, just as a suit between two private 
individuals. Because the United States of America is a great 
and wealthy nation is no reason why the plaintifE should be 
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awarded one cent more than it is entitled to, and is no reason why 
tàe plaintiff should not recover ail tliat it is entitled to. You 
are to give to the plaintiff nothing, and you are to withhold from 
tihe plaintiff nothing, beoause the défendant is the Tlnited States 
of America; and you are to give or withhold nothing beeause 
it is a claim by a private corporation against a public corporati n, 
— against a sovereign nation. But you are to détermine this 
case, and give damages, if you shall flnd the plaintiff entitled to 
damages, acoording to the very justice and right of the case, closing- 
your eyes as to the parties to it, and deternïining it just as the fact.s 
and the évidence require you to détermine it, — as tliey shall convince 
your judgment. 

So that, gentlemen, to résume, if the waters of the Fox riv^or 
hâve not been raised, by any opération of this dam, over the ex- 
tent to which tliey were raised by the dam of 1819 down to 18*>0, 
theu this plaintiff is not entitled to recover. If the pr émises of 
the plaintiff, claimed by the plaintiff to hâve been injured, are 
within the bauks of the river, under the principles of lavv which 
the court bas declared to you, and are within the navigable part 
of the river, — navigable in fact, — then the plaintiff could not re- 
cover for this injury; but if this water bas been raised, and the 
premises of the plaintiff are real estate belonging to the owner, 
under the law, as the court bas declared it, and are not wiîhin 
that part of the river which is within its banks, and is navigable 
in fact, then, to the extent that it has been injured by the ad- 
ditional rise of water, you should allow such damages as naturally 
flow from that rise, and the rétention of the water upon the 
premises for the additional time it was retained, if it has been 
so retained at ail. You will carefully look at ail the évidence, 
carefully weigh it, and corne to such just and conservative and 
honest conclusion as the évidence compels your judgment. 

Something has been said during the argument wilh respect to 
this Neenah dam. The government, whether wisely or not, has 
underta.ken to say that the improvement of navigation in thèse 
rivers could be made only by means of dams. Of course, if 1h?re 
was a dam in the Menasha channel, the waters of the lake would 
be discharged largely through the Neenah channel — if there was 
a dam in the Menasha channel, and no dam in the Neenah 
channel. The court does not consider that the ISTeenah dam cuts 
any figure in this case at ail. If the government has raised the 
water upon thèse premises by means of this llenasha dam, thm, 
under the instructions I hâve given you, if you flnd the plaintiff 
should recover, that Neenah dam cuts no figure in the case at 
ail, and will not be considered by you. 
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DOUGLAS V. DE LAITTRE. 

(Circuit Court, D. Minnesota, Thlrd Division. Octobor .SI, 1892.) 

Deed— POWEK ov Attornby. 

An irrévocable power of attorney to soU and convey land, coupled 
wltli a release to the attorney ol tlie grantor's clalm to tlie prof-eeds of 
any sales made by the attorney, does not vest in the attorney the tltle 
to the land. 

At Law. Suit in ejectment brouglit by George Douglas against 
John De Laittre. Judgment for défendant. 

W. C. Goforth, for plaintiff. 

Jackson & Atwater, (E. C. Cliatâeld, of counsel,) for défendant. 

NELSOX, District Judge. Tliis is a suit in ejectment, and a 
jury being waived, per stipulation âled, it is tried to the court. The 
following facts are found: 

That the land in question was entered in 1873, and patents there- 
for issued. Each of the patentées, in 1873, duly exec.uted and 
delivered to one George W. Chowen, for a A^aluable considération, 
instruments in writing, one of which is hère given as follows: 

"Know ail men by thèse présents, thsit I, .Tames McDonald, of the county 
of Kamsey, in the stato of Minnesota, hai'o made, constituted, and ap- 
poluted, by thèse présents do nialce, constltute, and appoint, Ooorse W. 
Chowen, of Hcnnepiu county, In the state of Minnesota, niy ti'ue and law- 
fitl attorney, for me, and in my name, place, and stead, to enter Into and 
upon. and take possession of, any and ail pièces and parcels of land, or the 
timber and other materlals thereon. In the stato of Minnesota, whieh I now 
own, or whicli I niay licïreafter acquire or become selsed of, or in which I may 
now or herecfter be In any way Interested, and to prosecute and défend any 
anil ail stilts at law lu the courts of said state of Minnesota, or of the United 
States, relatlng to tlie title to said lands; and I further autliorize and em- 
power my said attorney to grant, bargain, sell. démise, lease, convey, and 
coufirm said land, or any part thoreof, or tlie right to sever and remove tim- 
ber and other materlals tlierefrom, to such peison or persons, and for such 
priées, as to my said attorney sliall seem meet and proper, and tlieretipon 
to exécute, ackuowlodge, and dellver, in my name and on my behalf, any 
deeds, leases, contracts, or other instruments, sealed or unsealed, and witli 
or ^^itllout covenants and warranty, as shall to him seem meet, to carry 
eut the foregoing powers, with fuU power to my said attorney to appoint a , 
substitute or substitutcs to perform any of the acts which my said attorney 
is by this instrument atithorlzed to perform, with the liglit to revoke such 
apiiointments at i^leasure. Hereby giving and granting to my said attorney 
and lus said substitutcs full power to do and perform evorything proper or 
convenlent in carrying out and executing said powers, as fully as I could 
do if personally pi'osent, and acting in the preniises. And In considération 
of the sum of two hundred and fifty dollars to me in hand paid by my said 
attorney at the ensenling liereof, the receipt whereof I do hereby acknowl- 
edgo, I do further appoint and ordaln that my said attorney is hereby Irrev- 
oably vested with the powers above granted, and I do hereby forever 
reuounce ail ligiit in me to revoke any of said powers, or to appoint any 
person other than my said attorney to exécute the sanie, and forever renounce- 
ail light on my part xjersonally to do any of the acts which my said attorney 
Is liereiiy anttiorized to perform, and do hereby release unto my said attor- 
ney ail my clalm to any of the proceeds of kny sale, lease, or contract rel- 
ative to said land, or timber or material thereon. And I hereby revoke ail 
powers of attorney by me heretofore made, authorizlng any person to do any 
act i-elative to anj' part of said lands. Hereby ratlfying and conflrming what-; 
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soever my said attoniey, or any substitute appointed by Mm, may do In tlie 
premises by virtue hereof. In witne^ wherepf, I hâve hereunto set my 
liand and seal this 22d day of April, A. D. 1873. 

"James McDonald. [Seal.] 

"Signed, sealed, and delivered in présence of 
"Arcby McDonald. 
"Dana White." 

"State of Minnesota, county of Ramsey— ss.: On this 22d dayof April. A. D. 
one tliousand eight hundred and seventy-three, before me persoually ap- 
peared James SIcDonald, personally Itnown lc> uie to be tlie individual 
described in, and who exccuted,. tlie foregoing instraïuent, and ackuowledgcd 
to me tliat he executed the same freely and vohmtarily, and for the uses 
and puiposes therein meDtione<l. In witness "whereof, I liave liercnnto set 
ray hand and afïixed my officiai seal on the day and year In this certlficate 
first above written. Dana Whlte, 

[Notarial Seal.] "Notary PubUc, Ramsey Go., Mlnn." 

Subsequently, Cliowen, as attorney in fact for said patentée, 
executed certain warranty deeds to one Eufus J. Baldwin, and the 
latter on December 1, A. D. 1875, duly executed a mortgage on the 
property to Henry A. Stinson. AU of the instruments above 
mentioned were duly recorded. The mortgage to Stinson was duly 
foreclosed under a power of sale in said mortgage, and after légal 
notice, as required by the statutes of Minnesota, and the property 
therein described was sold by the proper sheriff on July 18, 1881, 
to the défendant, John De Laittre, and a certificate of sale duly 
executed by the sheriff, and recorded. On July 17, 1882, George 
W. Chowen made a quitclaim deed to George Douglas, the plain- 
tiff. No rédemption was ever made from the foreelosure sale. 

It is claimed that the instruments executed by the patentées to 
George W. Chowen conveyed the fee in the land to him, and that 
the deed to Baldwin, executed by George W. Chowen as attorney 
in fact, through which the défendant claims title, is a nuUity, and 
void. Thèse instruments executed and delivered to Chowen are 
destitute of any greater légal effect than the création of an irrevo- 
■cable power of attorney, the fee of the land remaining in the pat- 
entées. Chowen, executing the deeds to Baldwin as attorney in 
fact for the patentées, conveyed the fee in the land therein de- 
scribed; and the défendant, claiming through Baldwin, has the 
title, and is entitled to a judgment. Let judgment be entered ac- 
«cordingly. 



In re GlilBBON. 

(Circuit Court of Appeals, Second Circuit. May 23. 1803.) 

CusTOMs Ddties— Classification— Ban.dkeuchi EPS. 

Uudor the t.arifl: act of Qctobcr 1, 1890, par. 373, Imposing a duty of 60 
per cent, ad valorem upon the goods therein enumerated, the provision 
for "cmbrpidered and hemstltched handkorchiefs" covers only handiier- 
chlefs whIch are both embroldered and hemstltched, and thèse words 
cannot be tiàjfen dlstribiitlvely, so as to include handliorchief s which are 
embroldered only, or Ixesmstltehed only. 53 fed. Rep. 78, afflrmed. 

Appeal from the Circuit Court of the United States for the South- 
ern Division of New York. 
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This was an application by William Gribbon to review a déci- 
sion of the board of gênerai appraisers aflSrming the action of the 
eollector of tlie port of New York in the classification for duty of 
certain imported handkercMefs. The court below reversed the 
décision of^the board, (53 Fed. Eep. 78,) and the collecter appeals. 
Atlirnied. 

ïhe goods in question consisted— First, of handltereliiefs with a hemstitclied 
border; second, of liandkerchiefs embroldered or sealloped on the edge, 
and not temstltched; and, tliird, of liandkercliiefs with a hemstitched border, 
and embroldered, elther with initial letters, or witli figures worked by hand 
or machiner-}'. The eollector assessed them ail at 60 per cent, ad valorem, 
under paragraph 373 of the tarifî act of October 1, 1890. Thls paragraph 
reads as follows: 

"373. Laces, edgings, embroideries, insertings, neck rufflings, ruchings, 
trlmmings, tuckings, lace window curtains, and other similar tamboured 
articles, and articles embroldered by hand or machinerj', embroldered and 
hemstitched handkerchiefs, and articles made whoUy or in part of lace, ruf- 
flings, tuckings, or ruchings, ail of the above-named articles composed of 
flax, jute, cotton, or other vegetable fiber, or of which thèse substances, 
or elther of them, is the component materlnl of chief value, not speclally pro- 
vided for in this act, sixty per centum ad valorem: provided, that articles 
of wearlng apparel and textile fabrics, when embroldered by hand or ma- 
ehiuery, and whetlier speclally or otherwise provided for In this act, shall 
not pay a less rate of duty than that fixed by the respective paragraphs and 
schedules of this act upon embroideries of the matorials of which they are 
l'espectively composed." 

The board of gênerai appraisers held that the provision for "embroldered 
and hemstitched handkerchiefs" should be imderstood dlstributively, the 
copulative "and" being read "or," se that the clause should apply to hand- 
kerchiefs which were hemstitched only, and those which were embroldered 
only, as well as to those which were both hemstitched and embroldered. 
The circuit court, however, held that this clause could not be so read, and 
that the expression "embroldered and hemstitched handkerchiefs" could in- 
clude only handkerchiefs which were both embroldered and hemstitched. 
The court further held that those handkerchiefs which were embroldered, 
only, should be clnssitiert under the further provision of paragraph 373 for 
"textile fabrics" which hâve been embroldered by hand or machinery, and 
must therefore pay the same rate of duty that is paid by embroideries of the 
uiatcriîil of which they are composed; .and, as thèse handkerchiefs were of 
cotton, they should, under this provision, pay the same dutj', viz. 60 per cent, 
ad valorem. As to handkerchiefs which were hemstitched, and not em- 
broldered, the circuit court held that they were dutlable at 50 per cent 
ad valorem, under paragraph 349, simply as "handkerchiefs." 

Jas. I. Van Eennsalaer, Asst. U. S. Atty., for appellant. 
W. Wickham Smith, for appellee. 

Before WALLACE and SHIPHATS", Circuit Judges. 

PEE CUEIAÎI. We agrée with the circuit court whose judg- 
ment is now under review, and with the circuit court of appeals 
for the eighth circuit, that only those handkerchiefs which are 
both embroldered and hemstitched are subject to the duty of 60 
per centum ad valorem imposed by paragraph 373 of Schedule 
J of the act of October 1, 1890. 

In afftrming the judgment it is not to be taken that we concur 
in the opinion of the circuit court that the embroldered handker- 
chiefs which are not hemstitched are, by the proviso of paragraph 
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;i73j dutiable as eiubroidered ; "textile f.ibi'ics." It would seem 
that; they are manufactured articles advanced beyond and out- 
side of tlie category of textile fabrics, and, like kemstitched hand- 
kerchiefs, are dutiable under paragraph 349, as handkerchiefs. 
We do not décide tliis proposition deflnitely, however, because tke 
case is hère iipon an appeal by tlie collector only. Tlie importer, 
not having appealed, oan only be lieard in support of the déci- 
sion below. Chittenden v. Brewster, 2 Wall. 191; Alviso v. U. 
S., 8 Wall.; 337; The Stephen Morgan, 94 U. S. 599; Louden v. 
District, 104 U. S. 771. And, if an error lias been committed by 
the court below, it was to the advantage of the collector, and fiir- 
nishes him no ground of complaint. Caiiipbeirs Ex'rs t. Pratt, 2 
Pet. 354; Tilden v. Blair, 21 Wall. 241; Eeihell v. Mathews, 13 
Wall. 1. The judgment is afflrmed. 



ADEK V. J. L. MOTT IROX WORKS. 

(Circuit Cotirt of Appeals, Second Circuit. May 23, 1893.) 

Patents fou Invï'.nttons — Infiungement — Overfi.ows fou Baths. 

Keissued paient No. G,739, gi-antcil November 16, 1875, to .lames Foley, 
for an improvement in wasli valves and ovei"flow.s for basius and baths, 
which cousists in briiiging up the staudpipe, or outer pipe of the over- 
flow, through the casing or sliib coutiguous to the basln or bathtul), and 
seeurely attaehing it to a removable cap resting xipon the outsido of the 
casing or slab, is not Infringed by the devlee made under letters patent 
No. 170,700, to William S. Carr, in which the standplpe is secured by a 
screw tlange resting on the top of the slab, but lias no cap covering 
Its upper end, as lias the prier patent. 40 Fcd. llep. 77, afflrmed. 

Appeal from the Circuit Court of the United States for the 
Southern District of New York. 

In Equity. Bill by Fred Adee against the J. L. Mott Iron 
Works for infringement of a patent. Tlie bill was dismissed, (46 
Fed. Eep. 77,) and complainant appeals. Afflmued. 

A. V. Briesen, for appellant. 
Francis Forbes, for appellee. 

Before LACOMBE, Circuit Judge, and "V^ŒIEELER, District 
Judge. 

PEE CIJRIAM. This suit was bronght in the circuit court of 
the Southern district of New York for infringement of reissued 
patent No. (),739, dated November IG, 1875, and gTanted to James 
Foley, upon surrender of original patent No. 153,250, dated July 
21, 1874, for an improvement in waste valves and overflows. The 
.aUeged infringement consists in the making of the device patented 
.to William S. Carr in No. 170,709, dated December 7, 1875, for an 
improvement in waste valves and overflows for baths and basins, 
and in which the device patented to Foley was required by the 
patent olïice to be, and was, disclairned. The bill was dismissed 
for want of infringement. 46 Fed, Rep. 77. This patent was be- 
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fore the circuit court of the district of Connecticut, (W'^allace, J.,) 
in Adee v. Peck, 42 Fed. Eep. 497. 

The impro veinent of Foley, as stated by Judge Walliice, cou- 
sistcd in bringing the standpipe oftlie overflow np throiigh ilie 
casing of the bowl or bath, and securely attaching it by a re- 
inovable cap to the upper side of the casing. Tlie daim was for 
the standpipe passing through the casing, and receiving at its 
upper end the removable cap, in combination with tlie overîlow 
pipe, valve, and nieans of suspending the overflow yjipe and valve 
from the cap, substantially as set forth. The ineans of attach- 
ing the standpii)e to the upper side of the slab describod in the 
original patent was the flange of the removable cap extending out- 
wardly aronnd the standpipe upon the slab. In the reissue tliis 
function of the removable cap is omitted from the description, 
and the removable cap is left to be a cover, only, of the standp'ps. 
The drawings remain the same, but the rétention there of the 
parts omitted from the description does not helj) the effect of ttie 
omission. James v. Campbell, 104 U. S. 356. The removable cap 
described in the reissue is not one securing the standpipe to the 
upper side of the slab. In Carr's device the stiindpipe is so 
brought up, but is secured by a flange. It is combined with an 
overflow pipe, valve, and means of suspending the ovtirflow valve 
and pipe, but not from a cap. It has no cap as a cover of the 
standpipe. Thèse means of suspension are bayonet fastenings, 
turning, when raised, between the overflow pipe and the stand- 
pipe. This is not the combination of the reissued patent. Carr 
altered Foley's invention and improved upon it, but did not ap- 
propriate it as patented in the reissue. Decree aiTiraied. 
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(Circuit Court, E. D. l'ennsylviiuia. May 20, 1893.) 

No. 33. 

Patents for Inventions — Infrinkement — Rot.ltng MrT.T.s. 

In letters patent No. 247,60.5, issued Sept(!mber 27, 1881, to Christopher 
Lewis for nu linprovement in continuons rolling mills, tlie fourtli cliiim, 
wliich covers a combination of "laterally adjustable" carriages having a 
tilti:îg arrangement for tlie purpose of tnvniug over tlie rail or girrter 
before it is pas.«ocl back througU the adjoining si't of rolls, is strictly 
linùted to a combination of wliich a laterally ad.justable carnage is ono 
of the éléments, and thcre is no infringem(>nt in the use of a combina- 
tion in wliich the (arriage is vertically adjustable, and adapted for use 
In "three higli" rolls. 

In Equity. Suit by Christopher Lewis against the Pennsylvania 
Steel Company for infringement of a patent. Bill dismissed. 

Eudolph M. Schick, Frank E. Savidge, Henry N. Paul, and S. S. 
Holltngsworth, for complainant. 
Philip T. Dodge, for respondent. 
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DAIiLAS, Circuit Judge. TMis case lias been argned and con- 
sidered upon the pleadings and proofs. It was originally brougbt 
for alleged infringement of two letters patent, Nos. 247,665 and 247,- 
931, but, as now presented, it involves only tbe fourtb claim of the 
patent ISTo. 247,663, granted to the complainant upon September 27, 
1881, for an Improved continuons rolling mill. The only question 
to be considered is whether certain mechanism, admittedly used 
by the défendants, is within the scope of this claim; but, before 
dealing with that question, a brief explanation of the gênerai sub- 
ject to which the patent relates must be made. 

Steel rails are formed by passing a red-hot billet or bloom of 
métal through a séries of passes or apertures between large roUers, 
by which the billet is gradually reduced to the required size and 
shape. Where two roUs, one above the other, are arranged in 
pairs, and revolve always in the same direction, it becomes nec- 
essary to return the bloom, after it has gone through each pass, to 
the side of the roUs from which it started. This is the mode 
of opération where what is called the "two-high roU" System is 
practiced without modification; but in the spécification of the 
patent in suit a class of rolling mills is referred to "in which sev- 
eral pairs of roUs hâve their alternate pairs arranged to be run 
in reverse direction to those next adjacent," and this is the class 
which the inventor proposed to improve. Where three roUs, one 
above the other, form a set, the passes between the lower and 
middle roU are ail in one direction, and those between the middle 
and upper roU are ail in the opposite direction, and thus the neces- 
sity for either rèturning the bloom after it has gone through each 
pass, or of transferring it from one pair of roUs to another, is avoid- 
ed; but it is necessary to alternately raise and lower it, so that it 
may be successively subjected to the action of the several passes. 
This is the "three-high roU" system. Both of thèse Systems were 
in use when this patent was applied for, and the purpose of the 
applicant was tp provide an organism which might be more rapid- 
ly worked, aiid with less labor, than any of the existing mills. His 
gênerai scheme, as disclosed by his spécification and claims, was 
radical and fundamental. It was not conflned to a single altéra- 
tion or addition for effecting one particular object, but compre- 
hended a "new and improved continuous rolling mill." He was 
familiar with the three-high roU manner of arrangement, but 
seems to bavé directed his attention solely to two-high mills of 
the modified kind already mentioned. In his spécification he 
said: 

"My Invention Is an Improvement In that class of rolling mills in wWcli 
several pairs of rolls hâve theIr alternate pairs arranged to be run in re- 
verse (Jirectiop, tothpse next adjacent, and In which a laterally adjustable 
carriage takes tjié' rail and trânsfers It from one. pair of rolls to the next, 
So that It is pas.sed through onè f(alr of rolls in One direction and Is retumed 
through the next pair of rolls In the reverse direction." 

The claims are ail in accord with this statement. Each of the 
first three is for a combination of a séries of pairs of rolls with 
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(among other "tMngs) "laterally adjustable carriages;" and the 
fourth, being the claim in question, is as follôws: 

"(4) The combination, >vith a set of statioBary abntmonts, L, ol the 
laterally adjustable carriages having tllting siipport, K, arrangée! transversely 
to the same, and provided on their vinder sldes with a bulge or projection 
adapled to be struck by the said abulments ^Yhen the carriage Is shifted for 
the purpose of turning over the rail of girder, as det forth." 

The speciâcation describes the subject-matter of this claim in 
thèse words: 

"L is a stationarj' abutment or eam, V>olted down flxedly beneath the car- 
riage in position to be strncli by tlie bulge ou the lower side of K as the 
carriage is shifted, so that wh(!n the carriage is shifted laterally the pièce, 
K, is turued over by contact with L, and the rail or other object Is also 
turned over." 

The mill of the défendants is of the three-high roll construction. 
Consequently they do not, and could not, use laterally adjustable 
carriages, and in connection with the vertically moving carriage 
which they do use it would not be possible to conform to the mode 
of action which is especially indicated and described in the claim 
and spécification. Their carriage cannot be "shifted laterally," 
so as to operate a "tilting support," and therefore a "bulge or pro- 
jection," adapted to be struck "when the carriage is so shifted, 
■would be worse than useless, and is not présent, upon the tilting 
pièce of the défendants, which in fact is operated, not by being 
"struck," but by means of a link connection between the tilting 
pièce and a standard near the side of their table or carriage. There 
are other différences between the complainant's turn-over and that 
of the défendants, but they do not resuit from the différent con- 
struction and opération of their respective carriages, and I do not 
deem it necessary to discuss them. It is not possible so to inter- 
pret the words "the laterally adjustable carriages" as to make 
them inclusive of a carriage which is only vertically adjustable; or 
to hold, without disregarding the necessarily exclusive signiflcance 
of those words, that the claim in which they occur covers a verti- 
cally moving carriage as the équivalent of one whose motion is 
latéral. The language of the patent is too plain to require con- 
struction, and too restrictive for expansion under the doctrine of 
équivalents. The claim is so expressly limited as to make laterally 
adjustable carriages a primarUy essential élément of the com- 
bination claimed, and it is a conséquence of this limitation that, 
where, such a carriage is not employed, the patented invention 
is not practiced. It may be conceded that what the patentée 
claimed he is entitled to; but with respect to the carriage, at 
least, he conflned himself to a distinctly deflned device, and, there- 
fore, his monopoly does not extend to a combination in which that 
spécifie device is not présent, even though it be assumed that he 
might hâve claimed it. 

A decree will be made dismissing the bill, with costs. 
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BBAGER T. NEW YORK & O. MAIL STEAMSmP 00. 

(Circuit Cîourt of Appeals, Second Carcult May 23, 1893.) 

1 Dkmubraob — Delitkrt of Cargo— Customabt Dispatch— Whabf Facili- 

TIES. 

A charterer who Is bovmd to fumish facilitles for dlscharging "wlth 
customary dispatcli" is not Uable for demurrage when the dday ia 
caused by want of space on the dock, caused solely by the shlp's attempt- 
Ing, wlthout orders from the charterer, to keep separate the balea belong- 
Ing to différent consignées. 55 Fed. Rep. 324, aflirmed. 
S. Shippino — DtscHAKaiNa Caboo — Expbnsb op Piling — TJsagb of Pobt— 

CUARÏEB PaBTT. 

The custom of the port of New York, requlring a Tessel discharglng 
hemp to plie the baies on the dock for one-half its wldth and the length 
of the vessel, is not inconsistent with a clause of a charter party provid- 
ing that "cargo shall be received and delivered alongside of the vessel 
* * ♦ wlthtn reach of her tackles," and the charterer is not liable to the 
Tessel for the expense of such pûing. 55 Ped. Rep. 324, affirmed. 

Appeal from tlie District Court of the TJnited States for the South- 
ern District of New York. 

In Admirai ty. Libel by John C. Seager against the New York 
& Cuba Mail Steamship Company for demurrage and for extra 
compensation for handling freight. The court below dismissed the 
bill. See 55 Fed. Eep. 324, for the opinion of Judge Brown, in 
which the facts are fully stated. Libelant appeals. Affirmed. 

J. P. Kirlin and E. B. Convers, for appellant. 
Geo. H. Balkam, for appellee. 

Before WALLACE and LAOOMBE, Circuit Judges. 

PEE CUEIAM. 1. Without expressing an opinion as to the 
précise meaning to be givén to the clause in this charter party pro- 
viding that the vessel "discharge with customary dispatch," we con- 
cur with the district judge in his conclusions that whatever delay 
there was for which demurrage is claiii;ied "arose solely from the 
ship's attempt to Iceep separate not merely the baies belonging to 
the différent consignées, but the différent lots of the same consignée, 
according to the diiïerent marks;" that.no such instructions were 
given by the charterers, and that for delay conséquent upon such 
attempt ihey are not chargeable. 

2. As to the.claim for expense of piling, we do not think the cns- 
tôm of the j>6tt, which was abundantly proved, requiring the vessel 
to pile the henip 6n the dock for one-half its width and the length 
of the vessel; ià ihconsistent with the printed clause of the charter 
party providihg'thàt "cargo shall be received and delivered along- 
side of the vessel • * • within rèach of her tackles." 

Thé decreë of the district court is therefore afiSlrmed, with oosta. 
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BRIGHAM et al. v. C. C. THOMPSON LTJMBBR CO. 
(Circuit Court, W. D. Wisconsln. May 15, 1893.) 

Rbmoval op Causes— Limitation— Effect of Amknded Pétition. 

A cause was remanded to a state court because of tlie fallure of the 
pétition tor removal to show the requisite jurisdictional tacts, aftor whlch 
further proceedlngs were had in tlie state court, ami more Uian six 
months atter the expiration ol the time in which a removal might orig- 
inally Iiave been had, an amended pétition was filod, and an order for 
removal made. Held, that the amended pétition did not relate back to 
the filing of tlie original pétition so as to bring tlie application within the 
limitation, and that an order to reniand must be granted. Freeman v. 
Butler, 39 Fed. Rep. 4, disapproved. 

At Law. Action by E. K. Brigham and ot'liers against tlie C. C. 
Thompson Lumber Company. Heard on plaintiff's motion to re- 
mand to state court. Motion granted. 

Lamoreux, Gleason, Sliea & Wriglit, (George G. Green, of coimsel,) 
for plaintifls. 

Dockery & Kingston, and McDonald & Barnard, (Hayden & Start, 
of counsel,) for défendant. 

BUNN, District Judge. Tliis is a motion to remand the cause 
back to the circuit court of lïaytield county, Wis., whence it origi- 
nated. It was begun in that court on September 24, 1892. The 
summons and complaint were served, and the tune to answer the 
complaint expired on October 14, 1892. On October 12tli, two days 
before the time to answer expired, the défendant filed a pétition and 
bond, and applied for a removal of the cause to this court. An 
order for the removal was made by the state court, and a oopy of 
tlie record was flled in this court on October 17, 1892. On Novem- 
ber Ist an answer to tlie complaint was flled by the def<'ndant in 
this court, and on November 21st a reply by the plaintitïs. On De- 
cember 8, 1892, a motion by the plaintitïs was made to remand the 
cause to the state court, and the saine was so remanded, on the 
ground that the requisite jurisdicticmal faots were not alleged in 
the jietition to entitle the défendant to a removal. Tln^ diverse 
citizenship of the parties was not set ont, nor did it apjiear any- 
wliere in the record. On April 8, 1893, four months after the case 
w^as sent back to the state court, and after further proceedii\e;s were 
had by the parties in that court, and six months after the time for 
removal had expired, a second or amended pétition was flled by the 
défendant in the state court for a removal of the cause to this court, 
and an order was made for the removal. The cause comes up now 
on a second motion to remand to the state court, and the question 
is whether, under thèse circumstances, a removal of the cause to 
this court has been efîected. 

This court had supposed that the ruie M'as fairly well settled in 

this circuit that the right of removal depended upon the defend- 

ant's flling a proper pétition alleging ail the necesisary jurisdictional 

faets, accompanied by a proper bond, within the lime presoribed 

v.o5F.no.9 — 66 
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by the act of congress of August 13, 1888; that is to say, before 
tlxe expiration of the time for answ^ring the complaint under the 
law and pipactice of the state court. , That act gives a deflnite rule, 
easily to be complied with; but if the rule prescribed by oongress 
is not binding, but it is rather to be left to the discrétion of each 
state court, then there is no certain rule on the subject. If a second 
and amended pétition may be filed after the cause is properly re- 
manded to the state court, and six months after the time prescribed 
by the act of congress has passed by, and after issue has been 
joined, and proofs taken, and other proceedings had in the state 
court, subséquent to the remanding of the cause, then there is no 
rule to govern except the discrétion of the state court, which may 
be exercised in one case in favor of a removal, and in anotlier case, 
under precisely the same state of facts, against a removal. It has 
been the uniform holding under ail the différent jurisdiction aots 
of congress that the right of a removal and the jurisdiction of the 
court depended upon a compiiance wlth the law of congress, and not 
at ail upon the action or nonaction of the state court; and it 
would be very strange if, under the act of 1887-88, which presoribes 
a more stringent rule than has ever before existed except under 
the original judiciary act of 1789, iiie practice and ruling of the 
court should be any différent in this respect from what it has been 
under former statutes. 

By the jurisdiction act of 1789 the application for removal had 
to be made by the défendant "at the time of entering his appearance." 
If, at the time of appearing in the case, the défendant did not 
make his application and flle a pétition stating the necessary juris- 
dictional fa«ts, the right was lost. He could not do it afterwards. 
Under the acts of 1866 (14 Stat. 306) and of 1867 (14 Stat 558) the 
application might be made at any time before the trial or final hear- 
iug of the cause in the state court. Thèse statutes mark tlie ex- 
trême swing of the pendulum in favor of the jurisdiction of the 
fédéral courts over cases begun in the state courts. Under thèse 
statutes abuses sprung up. The défendant could experiment as 
long as he pleased in the state courts, and then, after the case 
could be delayed no longer, apply for a removal; so that the right 
came to be too frequently exercised to delay the cause, rather than 
to obtain an unprejudiced hearing in the fédéral court. The ju- 
diciary act of 1875 (18 Stat. 470) in some measure was Intended 
to correct thèse abuses by resitricting the right Under that act 
the pétition must be made and flled "before or at the term at which 
such cause could be flrst tried, and before the trial thereof." As 
will be seen, this a«t, although a great restriction upon the acts of 
1866 and 1867, still gave great latitude in making the application, 
compared with the original judiciary act passed by the flrst con- 
gress. By the acts of 1887 (24 Stat. 552) and of 1888 (25 Stat. 435) 
the time was further greatly restricted. Under those aots the 
défendant must make and flle a pétition "at the time, or any time 
before, the défendant is required by the laws of the state or the 
rule of the state court in which such suit is brought to answer or 
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plea3 to the declapation or complaint ol th.e plaintiÉf." 'ffiis rule 
is défini te, and is libéral enough. It was no doubt tlie object of 
congress by tlie acts of 1887 and 1888 to restrict the right of re- 
moval in sieveral ways: First, in regard to the person who might 
remove; and, second, as regards the time of making the application. 
He need not make the application at the moment of appearing in 
the cause, as under the original judiciary act. He might even 
answer the déclaration or complaint before moving. On the con- 
trary, he could not "wait untU the first tenn n.t which it could be 
tried, and until after the pleadings were settled, and perhaps 
proofs taken. He must make his application before the time 
for answering expired. In Wisconsin the défendant has 20 days 
after service of the summons and complainit to answer. Within 
tliat 20 days, Tv-hether answer has been put in or not, he should 
make lus application and file his i)etition; and the time cannot 
be enlarged by order of the state court nor by the stipulation of 
the parties. Austin v. Gagan, 39 Fed. Eep. 626; Velie v. Indemnity 
Co., 40 Fed. Eep. 545; Eogers v. Van Nortwick, 45 Fed. Eep. 513; 
Eock Island Nat. Bank v. J. S. Keator Lumber Co., 52 Fed. Eep. 
897; Car Oo. v. Speck, 113 U. S. 84, 5 Sup. Ot. Eep. 374; Gregory 
V. Hartley, 113 U. S. 742, 5 Sup. Ct. Eep. 743. As was said by 
Judge Sawyer in Austin v. Gagan, 39 Fed. Eep. 626: "The policy 
of the law is to require parties to take the first opportunity to 
change the forum, and, in default thereof, the right is waired." The 
case relied upon mainly by the défendant as an authority for this 
second attempt at removal sis months after the time for making 
the application and flling the pétition had expired is Freeman t. 
Butler, Id. 4; and, if the principles of that case can be sustained, 
it is no doubt an authority in point for the défendant. But the 
décision in that case seemis to be not only against the great weight 
of authority, but in dérogation of the law of congress. The case, 
in its facts, is somewhat analogous to this, although the défendant, 
after the case was remanded to the state court, was more prompt 
in making his application to amend his pétition. The court held 
that it had obtained jurisdiction of the case by the second order 
for the removal, on the ground that the second pétition for removal 
in the state court, being flled as an amended |)etition, related back 
to the time when the original pétition was filed. 

The objection in practice to this doctrine is that it sets aside the 
rule of the statute, and substitutes in its place the discrétion of the 
state court It was held in that case, very properly, that the 
United States circuit court, upon remanding the cause, had lost ail 
control over it, and could neither entertain a new pétition for re- 
moval, nor an application to amend the old one. The défendant 
must make his application to the state court. But, suppose 
the state court had refused to allow an amendment to the pétition ; it 
would foUow that no removal could be had. But, if it be discre- 
tàonary with the state court to allow an amendment to the pétition 
on a second application after the time prescribed by congress has 
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elapsed, then it is difficult to «ee what bounds can be prescribed to 
suoh discrétion, or wliy tiie case may not be removed at aiiy time, 
even after tlie time would b.ave elapsed under any law of congres» 
thait bas ever existed. 

The rule of the United States courts bas always been tbat n(> 
discrétion existed in the state court It may pass upon the riglit 
of removal, and grant or refuse to grant an order; but, so far «s 
the question of removal goes, and the jurisdiction to be acquired 
thereby by the United States circuit court, it is of little moment 
what the order or décision of the stat« court may be. The juris- 
diction of the United States court will always dépend upon a oom- 
pliance or noncompliance with the law of congress in force at the 
time, and not in any measure upon the décision of the state court, 
î^either an order refusing nor an order granting a removal can 
affect the jurisdiction of the circuit court. Bank v. Corbett, 5 Sawy. 
172; Kern v. Huidekoper, 2 Morr. Trans. 597; Fisk v. Railroad 
Co., 6 Blatchf. 362; Hatch v. Railroad Go., Id. 105, 111; Ka- 
nouse V. Martin, 15 How. 198; Eailroad Co. v. Mississippi, 102 
U. S. 136; Eailroad Co. v. Koontz, 104 U. S. 5. The answer, 
in theorj', to such a doctrine is that there is nothing in sub- 
stance to be related back to. The pétition not alleging the 
necessary jurisdiotional facts» it is a nuUity, and the doctrine of 
relation bas no application. There is, of course, no objection on 
principle to the amendment of a pétition. There is no objection 
to the filing of a second pétition, provided it is done within the time 
prescribed by oongi-ess. But when the time goes by the right is 
lost. To allow an amendment to the pétition after that is the 
isame as allowing a new pétition, and either is a clear violation of the 
law. One purpose of the law was a severe restriction in respect to 
the time. The object was to require the party to change the forum 
at once, before waiting to experiment in the state court, either to 
contest the tribunal, or for mère purposes of delay. In this case 
six months bad elapsed since the time to answer had expired. 
Otlier proceedings had been had in the state court after the oase 
was remanded. Since the statu tory time for removal had elapsed, 
there bave been two terms of the state couri; in that county when 
the cause may bave been tried, and it now stands noticed for trial 
there during the présent month. The pleadings bave been amended 
in the state court, and the time for auswering an amended com- 
plaint had expired before the second pétition for removal was flled. 
Dépositions, it seems, were also taken. If the cause can be removed 
upon the discrétion of the state court by allowing an amendment 
to an original and insufflcient pétition there oan be no limit, so 
far as time goes, and the removal can be allowed at any time. 

Another pur])ose of the statute was to secure certainty. It wns 
never oontemplated that a case shotild be dangling for so long a 
time in midair between the two courts, neither party nor the court 
knowing whether it might or miglit not be removed. The ru\e 
of the ebatute is certain, and easy to be complied with. Tliis 
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question in regard tô the necessity of setting np the jurisdictional 
facts has been well settled by a long course of fédéral décisions, 
and there is no longer any possible excuse for practitioners not com- 
plying with it. 
The motion to remand tlie case to the state court is granted. 



SCHINDELHOLZ et al. v. CULLUM. 

(Circuit Court of Appeals, Eiglith Circuit. May 1, 1893.) 

No. 1S2. 

L Insoi.venct Laws — Public Poi.icy — Préférences. 

The tnsolvent laws of Colorado are of a purely voluntary charaeter, 
and tlie requirement that ail assignments made shall be for the benefit of 
ail creditors, alike, does not conipel credltoi-s to partîcipate in the ben- 
eflts of an assignment, or to relinquish any of the ordinary remédies for 
the collection of their debts when a deblor is Insolvent or in failing cir- 
cumstanees. Hence there is nothing in the pollcy of the law to prevent 
a nonresident créditer of a failing Colorado corporation from attaching 
lands thereof which are situated in the state of his résidence. 

t. Rkokivers— Power op Court — Land Situated in Aîtothkb Jcrisdiction 
— Injunction. 

A court of equity which has appointed a receiver of lands situated in 
another state cr jtirisdictlon has no power to enjoln a citizen of suih ju- 
risdictlon from levying an attachment on such lands, unless he is a 
party, either in person or by représentation, to the litigation In whlch the 
receiver was appointed. 

t. SaME — PLEADING — ESTOPPEL. 

The fact that plalntiff in such attachment suit was erroneously de- 
Bcribed by his pleadîngs therein as a citizen of the state in which the 
receiver was appointed (his citizenship boing neither juilsdictlonal, nor 
otherwise material) wUl not estop him or his successors in Interest from 
showing his true citizenship, in a proceeding brought by the receiver to 
enjoln him. 

4. Same— Parties — Purchabb op Liens. 

A Uen having bei ii established by the attachment suit, whlch ndther 
the receiver nor the corporation's other creditors could divest, there was 
nothing to prevent a party to the recelvershlp litigation, and a citizen 
of that jurisdiction, from taliing an asslgnment of the judgment and Uen, 
with ail the rlghts of enforcement belonglng to the original owner, 

5. Same — Right to Acquihe Liens by Attachment. 

But where a party who had jolned In the recelvershlp litigation, and 
had been active in extending the recelvershlp to the lands in question, 
afterwards caused suit to be brought In the jurisdiction where the latter 
were situated, to collect a debt, and thereby obtalned a lien on the lands, 
the court had authorlty to enjoln him 1 1 i>m enforcing the lien, or in any 
way interfering with the receiver's poi^.sc'ssion or disposition of the prop- 
erty. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

In Equity. Bill by Henry B. Cullum, receiver of the Wendling 
Cattle & Land Company, against Anton Schindelholz and John 
G. BenMeman, to enjoin them from enforcing certain judgment liens 
against the lands of the company. An injunction was granted by 
the court below, and défendants appeal. Reyersed. 

Statement by THAYER, District Judge: 
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Tliis case was submltted to the circuit court on thé blll and answer, without 
the introduction of ajoy évidence. The facts are tlierefore undisRuted, and 
tljey are substantially as folio ws: The Wendllng Cattle & Land Company 
(liereafter termed the "Land Company") Is a corporation oî Colorado. Ou the- 
4tU day of March, 1889, Irving J. Atwood and others flled a blll of complalnt 
agahist the Land Company, Its oflicers and director.s, in the circuit court of the 
United States for the district of Colorado. Among the défendants m that 
suit was the appellant Anton Schindelholz, who was at the tlme one of tlie 
directors of the Land Company. The bUl charged that Edward F. Lamb 
and Samuel S. Smythe, who were, respectively, the président and secretary 
of the Land Company, had. been gullty of varions fraudulent acts in the 
managemeiit of the corporate affaire, and, among other thlngs, that as of- 
licers of the corporation they had executed a mortgage, wltliout any con- 
sidération, and for their personal beneflt, upon the Glen Mora ranch, sltuated 
in the territory of New Mexico, wbich belonged to the Land Company, to- 
secure notes of the Land Company to the amount of $60,000. The blll also 
chai-ged that the Land Company was Insolvent, and it contained a prayer 
that Lapib and Smythe mlght be enjoined from negotiating the notes above 
refei'red to; that the mortgage securlng the same might be canceled; that the 
Land Company mlght be dissolved, and wound up; and that a receiver of Its 
property might be appointed. On April 27, 1889, Anton Schindelholz filed 
an answer to said blll, whereln be averred that lie was the owner of 320 
shares of the Land Company 's stock; that he had glven no attention, until 
recently, to the management of Its affairs by Lamb and Smythe; and that 
hè was satisfled, by a récent investigation of Its condition, that a receiver 
should be appointed, as prayed for by the complalnants. On the same day 
(April 27, 1889) Henry B. CuUum, the appellee, was duly appointed and 
quahUed as receiver of the Land Company. The order of appointment di- 
rected hlm to take possession "of ail and singular the real estate and Per- 
sonal property held, owned, and possessed by the said Wendllng Cattle & 
Land Company, whether sltuated wltliin the state of Colorado, or elsewhere;" 
but no order was made on the Land Company, requirlug It to convey any 
of its lands to the receiver, and no such convey ance was in fact made. Tho 
order also contamed the usual clause enjolnlng ail parties to the suit from 
interfering with tlie receiver. Prior to thèse transactions, and In Jan- 
uary, 1887, John K. Woodbura had recovered a Judgment aga,lnst the Land 
Company in one of the state courts of Colorado for some $15,000, and, on an 
appeal taken to the suprême court of the state, Anton Schindelholz had be- 
come surety for the Land Company on its appeal bond. On June 13, 1890, 
the judgtaént appealed fron) was afflrmed by the suprême court of Colorado, 
and thereafter Woodbum brought a suit by attachmenf against the Land 
Company and Schindelholz tipon said appeal bond in one of the district 
courts for the territory of New Mexico, and recovered a Judgment against 
them, in thé sum of $21,361, on the 8th day of October, 1890. A transcnpt 
of said judgment was flled vrtth the recorder of the county where the Glen 
Mora ranch is sltuated, wlth a vlew of flxing a lien thereOn pursuant to the 
laws of New Mexico. Schindelholz afterwards pald the amount of said 
.ludgment to Woodbum, and caùsed it to be assigned for his beneflt to John 
G. Benklèman, who Is also an appellant. 

In September, 1890, Schindelholz further assigned to Benkleman a certain 
note Of the Land Company, whlch he then owned, wlth a vlew of having a 
suit brought thereon by Benkleman ta the courts of New Mexlo. Such 
suit was thereupon brought, by attachment in Benklemaç.'s name, but for the 
sole beneflt of Schindelholz,' whlch resulted in a judgment against the Land 
Company in the sum of $48,342 on the 9th day of October, 1890. A transcript 
of the latter judgment was likewlse filed in the proper counties, wlth a vlew 
of fixlng a judgment lien on the real estate of the Land Company sltuated 
In New Mexico. The receiver appointed by tho United States circuit court did 
iiot défend elther of the two attachtnent suits thus hrought m the territory of 
New Mexico, for the reason, a&' alleged, that he -was not notified that such 
suits were pending. In the month of June, 1890, the receiver of the Land 
Company was ordered by the United States circuit court (or the district of ' 
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Colorado to sell the Glen Mora ranch at a price not less tlian $1.25 per acre, 
smd the same had been advertlsed for sale ptirsuant to sald order, but had 
iiot in faet txîeu sold, wlien the two attachmeiit suits aforesaid wore iustituted 
in the courts of New Mexico. It does not appoar that the receiver ever had 
any possession of the Glen Mora raneh, either hi pei'son or by agent, save such 
constnictive possession as may hâve been conferred by the order appointing 
hlm as receiver. 

The présent proceeding Is an original bill filed by the receiver in th(( 
TJnlted States circuit court for the district of Colorado to couipcl Schindcl- 
holz and Benlileman to release the judgment liens which they hâve acquired 
on the real property of the Land Company in the territory of New Mexico. 
On the lioaring in the circuit court it was stipulated that the indebtedness 
of the Land Company to John K. Woodbum, on accoùnt of which tlie latter 
recovored a judgment against the Land Company in the courts of Colorado, 
was contracted by the Land Company in New Mexico while Woodbum was 
a résident of that territory; that Woodburn had become a résident and cit- 
izen of Colorado when he commenced a suit to recover the debt in that state, 
and that he remained such when the appeal bond was signod, in January, 
1887, but that he had again become a résident and citizen of New Mexico 
in September, 1890, when he brought suit against the Land Company and 
Schindelholz upon the appeal bond in the courts of New Mexico. The circuit 
court entered a docreo in favor of the receiver, enjoining the appellants from 
enforcing either of the judgments obtained in New Mexico, as against the 
property of the Land Company situated in that territory, and further com- 
luanding them to recall the exécutions which had been issued on said judg- 
ments, and to release the real estate of the Land Company from the liens 
croated by tiling transcripts of said judgments in the counties where the 
lands were situated. 

H. E. Ltithe and S. D. Barnes, for appellants. 
Jolin F. Shafroth, for appellee. 

Before CALDWELL and SAÎJBOEN, Circuit Judges, and THAY- 
ER, District Judge. 

THAYER, District Jtidge, after stating the case as above, de- 
livered the opinion of the court. 

It is a doctrine which has recently heen approved by the suprême 
cotirt of the United States that the courts of one state or sover- 
eignty hâve authority over their own citizens to reatrain them from 
prosecuting suits by attachment in a foreign jurisdiction against 
other citizens of the home state or sovereignty, when the main- 
tenance of such suit in the foreign jurisdiction is contrary to 
equity and good conscience, and tends to defeat the policy of local 
insolvent laws. The authority in question is said to be a part 
of the inhérent power of a court of chancery over persons subject 
to its jurisdiction. But to warrant its exercise the complaint 
must show a clear equity. The courts of one state or sovereignty 
will not restrain a citizen of that state from suing another citi- 
zen by attachment in a foreign jurisdiction unless such proceeding 
clearly contravenes the policy of some local law or statute to which 
both parties owe obédience by reason of their common citizenship. 
Cole V. Cunningham, 133 U. S. 107, 10 Sup. Ct. Eep. 269; Dehon v. 
Foster, 4 Allen, 545; Warner v. Jaffrav, 96 N. Y. 248; Jenks v. 
Ludden, 34 Minn. 482-487, 27 N. W. Eep. 188; Barnett v. Kinney, 
147 U. S. 476, 13 Sup. Ot. Rep. 403. 
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It is évident, we think, tLat the doctrine last referred to Las 
no application to the case in hand, and that it cannot be suc- 
cessfully invoked by the receiver of the Land Company. The 
statutes of Colorado provide that "no deed of gênerai assignaient 
* * * by an insolvent * * ♦ for the benetit of creditors 
shall be valid unless * * * it be made for the beneflt of ail of his 
creditors, in proportion to the amountof their respective claims." 
Section 171, Mill's Ann. St. 1891. But the statute in question con- 
tains no provisions which can be held to preclude a citizen of 
that state from attaching the property of another citizen of the 
state, either at home or in a foreign jurisdiction, merely because 
the latter has beconie insolvent, and because such attachinent may 
resuit in a préférence. The insolvent laws of Colorado are of a 
purely voluntary character. They do not constrain persons to 
exécute an assignment in the event of insolvency. ^STeither do 
they compel creditors to participate in the benefits of a gênerai 
assignment, when made, or to relinquish any of the ordinary remé- 
dies for the collection of debts when a debtor is in failing circum- 
stances, or has become bankrupt. In this connection it is also 
proper to remark that the receiver's title to the assets of the Land 
Company, and the mode of administering upon the same, is not 
aided or affected by any existing statute of the state of Colorado 
relative to the dissolution of private business corporations when 
they become insolvent. The suit brought by Atwood and others 
to obtain the appointment of a receiver, and to wind up and liqui- 
date the affaire of the Land Company, on tlj^ ground of its insol- 
vency, does not appear to hâve been foundeà on the provisions of 
any local statute which authorized such a proceeding, but was an 
appeal to the ordinary jurisdiction of a court of chancerj-, what- 
ever that niay be. 

We are of the opinion, therefore, that the conduct of the appel- 
lants in causing suits to be brought against the Land Company 
in the territory of New Mexico, with a view of obtaining a préf- 
érence, was not in contravention of any policy of the state of Colo- 
rado, as evidenced by its laws, and that an injunction such as was 
awarded by the circuit court cannot be supported on such grounds. 
It goes without saying that the conclusion reached on this branch 
of the case would be the same if ail of the persons concerned in 
the controversy, including John K. Woodburn, one of the attach- 
ing creditors, were citizens of Colorado. 

In another class of cases, which are chiefly relied upon to sus- 
tain the decree of the circuit court, it is held that courts which 
hâve appointed receivers over property situated in a foreign ju- 
risdiction may either restrain or punish persons who interfère with 
the receiver's possession of such projierty, even though the inter- 
férence consists in attaching it under process obtained from some 
court in the foreign state. Vermont & C. E. Co. v. Vermont Cent. 
B. Co., 46 Vt. 792; Chafee v. Quidnick Co., 13 E. I. 442; Sercomb 
V. Catlin, 128 Hl. 556, 21 N. E. Eep. 60G; Langford v. Langford, 
5 Law .1. Ch. (N. S.) 60. In ail of the cases last cited, however, the 
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person proceeded against for interfering with. the receiver's con- 
structive jMSsession of property located in a foreign jurisdiction 
was either a party to the litigation in which tlie receiver liad been 
appointed, or in privity with a party, or was otlierwise subject 
to the jurisdiction of the court by virtue of his résidence or citi- 
zensliip. It is also worthy of notice that the property involved 
was jiersonalty, and that the owner thereof was doniiciled in the 
state where the receivership was created. In considei'ing the 
question of a receiver's title to property located in a foreign juris- 
diction a distinction has sometimes been talcen between x)ersonalty 
and realty, but, as the case at bar simply involves the right to at- 
tach realty, situated in a foreign state, we need not stop to in- 
quire whether the distinction is well founded, or whether the power 
of a court to restrain persons from intermeddling Avith a receiv- 
er's possession of personal property tlms situated is in any respect, 
or for any reason, more extensive than its power to restrain a like 
interférence with real property. For présent purposes it will 
suffi ce to say that in our opinion a court has no power to enjoin 
a citizen of a foreign state or sovereignty from causing a levy to 
be niade on lands which are situated in the foreign state, and be- 
yond its territorial jurisdiction, because it has appointed a receiver 
of such property, unless the person so enjoined is a party, either 
in person or by représentation, to the litigation in which the re- 
ceiver was appointed. Courts of chancery, doubtless, hâve power 
to compel persons subject to their jurisdiction to exécute convey- 
ances of property located in a foreign state, which will generally 
be respected by the courts of the latter sovereignty if they are 
executed in conformitv with their laws. l'helps v. McDonald, 99 
U. S. 298-308; Miller v. Sherry, 2 Wall. 237-249; Watkins A^ 
Holman, 16 Pet. 25-57; Mitchell v. Bunch, 2 Paige, G06-615. By 
means of such orders, and conveyances made thereunder, a court 
may be able to vest its receiver with the title to realty situated 
in a foreign jurisdiction, which will be there recognized as valid. 
But an order appointing a receiver of realty has no extraterri- 
torial opération, and cannot affect the title to real property which 
is located beyond the jurisdiction of the court by which the order 
was made. Booth v. Clark, 17 How. 322-328. Huch orders, there- 
fore, only operate in personam, and upon those persons who are so 
related to the court, either as parties to the litigation, or by vir- 
tue of résidence and citizenship, that they are bound to yield 
obédience to its orders. In conformity with thèse views we are 
led to conclude that John K. Woodburn acquired a valid lien on 
the property of the Land Company in the territory of New Mexico, 
whic'h the circuit court for the district of Colorado was without 
power to divest. He was in nowise concerned, as a party or 
otherwise, in the Colorado suit wherein the receiver was appointed. 
He was a citizen and résident of Xew Mexico when the attachment 
suit was brought, and it is conceded that the indebtedness which 
he sought to enforce by that suit had its origin in New Mexico, 
and grew out of business transactions between himself and the 
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Land Company in the terri tory of New Mexico, while he was 
domiciled in that jurisdiction. We can attach. iio weight to the 
suggestion of counsel that a suit was first brought by Woodburn 
to recover the indebtedness in the courts of Colorado, and that 
the appeal bond was there executed, or to the further suggestion 
that, in the suit brought upon the appeal bond in New Mexico, 
Woodburn was described in the complaint as being at that time 
a citizen of Colorado. With référence to the first of thèse sug- 
gestions it is suiïicient to remark that, if Woodburn's right to 
maintain the attachment suit is at ail dépendent upon the place 
where the indebtedness was contracted, then we must look to 
the origin of the indebtedness, and to his citizenship at that time, 
rather than to the forni which the indebtedness subsequently as- 
sumed. And with respect to the second suggestion we deem it 
suflicient to say that the appellants are not estopped in this suit 
from showing that Woodburn was in reality a citizen and rési- 
dent of New Mexico when he sued on the appeal bond, by the 
fact that he was inadvertenfly and erroneously described by his 
attorney as being a citizen of Colorado. The averment as to citi- 
zenship in the attachment suit was not jurisdictional in its char- 
acter, and seems to hâve had no bearing upon Woodburn's right 
to maintain the action in the courts of New Mexico. We fail to 
perceive any reasonable ground, therefore, upon which an aver- 
ment thus innocently and erroneously made could operate as an 
estoppel in this proceeding, whatever effect might be accorded to 
it in the suit in which the averment is found. Eeynolds v. Ad- 
den, 136 U. S. 348, 10 Sup. Ct. Eep. 843. 

The next question to be consider(Ml is whether Schindelholz, 
as assignée of the Woodburn judgment, lias the same rights theru- 
under as his assignor. It is insisted by the appellee that Schinilel- 
holz is estopped from enforoing that judgment, and that the cir- 
cuit court properly enjoined him from so doing, for tho reason 
that Schindelholz is a citizen of Colorado, and a party to the suit 
in that state to wind up the Land Company, and because he was 
also instrumental in procuring the appointment of a receiver of 
ail of its property, including the New Mexico lands. Thèse jnay 
be, and we think they were, adéquate reasons for restraining him 
from enforcing the judgment in his own behalf, which was re- 
covered in the name of Benkleman; but they are insuflficient, we 
think, to deprive him of the right of subrogation, with which he 
became vested when, as a surety for the Land Company, he paid 
the amount of the Woodburn judgment, and caused it to be as- 
signed to Benkleman for his beneflt. There is no élément of 
estoppel in the conduet of the appellants, so far as we can dis- 
cover. \\Tien Woodburn secured a valid lien on the New Mexico 
lands, which the other creditora of the Land Company were with- 
out power to divest, they had already sustained whatever loss 
or damage the enforcement of such lien could possibly entail. It 
was thereafter a matter of no concem to the receiver, and to the 
other creditors of the Land Company, whether such lien was en- 
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forced by Woodbum, or whether Schindelholz, by assignment of 
the judgmeiit, became subrogated to his rights. In either event 
the resuit would be the same. It is obvious, therefore, that the 
right to compel Schindelholz to relinquish his lien under the Wood- 
bum judgment, so that the lands may be sold, and the proceeds 
distributed ratably among the gênerai creditors of the Land Com- 
pany, must be predicated solely on the ground that he is a party 
to the suit wherein the receiver was appointed, and waa ins ru- 
mental in securing such appointment. With référence to that 
ground of recovery, we deem it sufflcient to say that the fact that 
he was thus a party to the suit to wind up the Land Company 
did not deprive him of the right to purchase the Woodburn judg- 
ment. Neither does his connection with that suit give the other 
parties thereto a right to insist that he shall cancel the lien of 
the Woodburn judgment, to which he has become subrogated. 
As well might it be claimed that he should surrender other liens 
upon the property of the Land Company, lawfuUy acquired be- 
fore the suit to wind up the company was instituted. Courts of 
equity hâve always gone to the extrême limit of their power in 
aiding a surety who has discharged the debt of his principal to 
obtain the beneflt of securities, liens, and priorities held by the 
original créditer, but we are not aware of an instance where they 
hâve lent their aid to deprive a surety of such benefits. Hunter 
V. U. S., 5 Pet. 173; Lidderdale y. Eobinson, 12 "Wlieat. 594; Thomp- 
son V. Taylor, 72 N. Y. 32; Fleming v. Beaver, 2 Rawle, 128; Eice 
V. Eice, 108 m. 199; Brandt, Sur. 271-274. 

Our conclusion is that Schindelholz has succeeded to ail of 
the rights of Woodburn with respect to the judgment recovered 
by the latter in the courts of New Mexico, including his right, 
Avhich we think was unquestionable, to enforce it in the mode 
provided by the laws of that territorj'. The decree of the cir- 
cuit cuurr, divesting him of those rights, Avas therefore erroneous. 
With respect to the other judgment the appellants occupy a less 
favorable attitude, as we hâve heretofore intimated. That judg- 
ment was recovered by Schindelholz in the name of Benkleman, 
after the former had joined in the suit to wind up the Land Com- 
pany, and to obtain an équitable distribution of its assets among 
ail of its creditors. At his solicitation the circuit court was 
induced to extend the receivership over the lands located in New 
Mexico, and to make an order directing them to be advertised 
and sold. Under thèse circumstances, and without référence to 
the nature of the receiver's title, we think it was compétent for 
the trial court to restrain the appellants from taking any ad ion un- 
der the Benkleman judgment that would prevent the receiver fro'u 
obtaining possession of the property in New Mexico, or that would 
obstruct him in any way in the discharge of his trust, or that 
would interfère with the proceeding to wind up the Land Com- 
pany. The jurisdiction which the court had theretofore acquired 
over Schindelholz was fuUy adéquate, in our judgment, to warrant 
the exercise of such coercive powers. 
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For the reasons i&dicated the case must be rerersed and re- 
nianded, and lall of the provisions of the decree f rom which the 
appeal was tâken must be canceled, which in any wise interfère 
with the appellant's right to enforce the Woodburn judgment. 

In view of possible future action which may be taken by the 
creditors of the Land Company, we thinli it would be unwise to 
require the appellants to exécute a présent release of the lien 
acquired under the judgment obtained in the name of Benkle- 
man. Therefore the case will be remanded to the circuit court, 
with directions to vacate its former decree, and in lieu thereof 
to enter a decree restraining the appellants from taking any présent 
action to enforce the judgment recovered in the name of ÎB^nkle- 
man, or any future action in that behalf save such as may be 
first sanctioned and approved by the United States circuit court 
for the district of Colorado, and further requiring said appellants 
to take ail such future proceedings with respect to said judgment 
as may be required of them by said court in the suit to wiud up 
the Lfind Company. 



FAILEY V. TALBEB et al. 
(Circuit Court, D. Rliode Islana. May 27, 1893.) 
No. 2,380. 

1. EqDITY JUBISDIOTION — EeCEIVBHS — PoWER TO COLLECÏ FuNDS IN FOREIGN 
JURrSDIOTIONS. 

Where a court of compétent iurisdictlon lins, by tlie appolntmeiit of a. 
receiver, assumed ttie administration of the funds of an Insolvent bcnev- 
olent association, it Is compétent for a conrt of eqnity in anotlier stato, 
on a blU flled for that purpose by sucli receiver, to order tlie trustées 
of the local branch of such association to pay over the funds In tiielr 
hands to the receiver. 

3. Samb— Benkvolent Obders— Régulations. 

It is no objection to making such au order that the fund in question 
constitutes a reserve fund which, by the rules of the association, the cen- 
tral authority could only call m at certain tlmes and for certain purposes, 
and not for tlie gênerai purpose of liquidatlng the whole trust fund; 
for while the rules of tlie association may impress différent parts of Its 
funds -with différent equltles, yet its rules as to the manner of ascertainhig 
and niarslialing thèse equltlos are abrogated when It becomes Insolvent 
and is placed in the hajids of a receiver; and the methods of the court 
are then substltuted for the methods provlded by such rules. 

3. Pleading — Demurrer. 

Although the bill fllod by the receiver in such case does not set ont 
the proceedings of the court In which lie was appointed, for which reasou 
it is Impossible to détermine the scope of the decree entored in tliat 
court, or whether the receiver is entltled thereunder to fully administer 
the whole trust, a demurrer to the bill will be overmled, as the matters 
în question can be made to appear by évidence at a hearlng on the meiits. 

4 S AME. 

ïhe safe nile on a gênerai demurrer to a bill In equlty is that tlie 
demurrer must be overraled unless it appears that on no possible state 
of the évidence could a deci'ee be made. 

In Equity. Bill by James P. Pailey, receiter of the Suprême 
Sitting of the Order of the Iron Hall, against Henry C. Talbee 
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and others, to gain possession of certain funds of the order. Ou 
demurrer to tiie bill. Overruled. 

W. F. Angell and Gr. B. Barrows, for complainant. 

E. D. McGuinness and W. B. W. Hallett, for respondents. 

CAKPENTER, District Judge. Tliis is a bill in equity in whicli 
the complainant, who bas been appointed by the superior court of 
Marion county, Ind., receiver of ail the assets of the corporation 
called the "Suprême Sitting of the Order of the Iron Hall," prays 
that the respondents, who are trustées of the branches of that 
Society situated in this state, may pay over to Mm the money 
held by them as the reserve fund; the same to be held and dis- 
posed of by Mm according to the instructions of the court by 
which he was appointed. The respondents demur generally to 
the bill, and as the first ground of their argument ma'n a'n that 
it is not compétent for this court to make a decree ordei'ing the 
payment of thèse sums of money into the hands of a receiver ap- 
pointed and controUed by another jurisdiction. I th'nk, how- 
ever, it is abundantly well settled that where a court liaving propar 
jurisdiction has assumed the control and administration of a trust 
like this, and M'here it appears that the funds to which the litiga- 
tion relates are properly part of the fund so to be administered, 
and will be properly administered, in sueh case it is compétent to 
order the funds to be paid over. 

The respondents, however, further contend that the mon 'ys hère 
in dispute do not belong to or form a part of the fund to b:? ad- 
ministered under the order of the court in Indiana; and they r fer 
me to the first section of the second law of the Suprême Sitting, 
which has référence to the reserve fund, and which provides that 
the same "is the property of the Suprême Sitting, and sliall b{; 
subject to its control at ail times, as hereinafter provided." The 
argument, then, is that, according to this law, the Suprême Sitting 
can call for the reserve fund oniy at certain times and for cerlain 
purposes, and therefore the receiver can call it in only at tliose times 
and for those purposes, and not for tiie gênerai pui-posa of liqiii- 
dating the whole trust fund. This argument, I think, rests on a 
misapprehension of the effect of the laws of the society. They 
undoubtedly do impress upon the funds the character of trust 
funds, and perhaps afifect différent parts of the fund with di "erent 
equities; but as to the tinie and manner of ascertaining auil mar- 
shaling thèse equities, and as to the niethod of administration of 
the fund accordingly, they must be taken to be abrogated in the 
case where, as this bill allèges, the society is insolvent. Tlie 
metliods of the court are now to be substituted for tlie nielhods 
provided by the laws. 

Coming, then, to consider whether tlie rights of the parti (*s in 
this case will be best promoted by sucli a decree as the complain- 
ant prays, I flnd it impossible to détermine froni the bill itself 
what answer shall bé given to this question. The bill aLeges, 
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but does not set ont, the proceedings on wWch tlie deeree of 
the Indiana court is based, and I cannot, therefore, détermine 
certainly what the scope of that deeree is, and whether the re- 
ceiver who holds thereunder can fuUy administer the whole trust 
which is hère disclosed. Still further, the method of his pro- 
ceedings may be eontrolled by the state laws of Indiana, of which 
the court takes notice, but perhaps takes notice only as a matter 
of évidence, and which, therefore, cannot be taken into aceount 
in a hearing on a gênerai demurrer. 

There are still other questions of the relative rights of varions 
members of this society which were suggested by the K'spondents 
at the hearing, and which, so far as I can see, can be rightly 
solved only af ter fuU Imowledge of ail the facts regarding the 
history of thèse payments, and the disposition which has be^n 
heretofore made of such parts of the funds as are no longer in 
the hands of the society. Thèse facts can be made to appear 
only by the évidence in the cause. The safe rule on a gênerai de- 
murrer to a bill in equity is that the demurrer must be overruled 
unless it appears that on no possible state of the évidence could 
a deeree be made. It seems to me that no such concluision can 
be reached in this case; in short, it seems to me that the ques- 
tions suggested by the bill, as well as the questions sugges.ed 
by the respondents themselves in their argument, can b? solved 
only after a full hearing of the cause on bill, answer, and proofs. 

The demurrer must therefore be overruled. 



BBAL V. NATIONAL EXCII. BANK OF DALLAS. 

(Circuit Court of Appeals, First Circuit. Maj' 23, 1S93.) 

No. 32. 

Banks akd Banking— Collectioks—Insolvency. 

Wliere a baiiIi sends commercial paper to anotlior bank for collection 
and crédit on gênerai aceount, tlie custom between them bcing to enter 
the crédit only when the paper is collected, tlie relation betweeu the banlvs 
is that of principal and agent until the collection is made and the money 
recelved by the second bank; and if the latter sends it to anoth6:r banlc, 
which (ollects the paper, but does not remit the proceeds until after the 
agent bank has falled, the principal can recover tlie proceeds from the 
receiver thereof. 50 Fed. Rep. 355, alflrmed. Bank v. Armstroug, 13 Sup. 
et Rep. 533, followed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

In Equity. Bill by the National Exchange Bank of Dallas 
against Thomas P. Beal, receiver of the Maverick National Bank 
of Boston, to recover the amount of a certain draft collected tlirough 
the latter bank. A demurrer to the bill was overruled. 50 Fed. 
Eep. 355. By a stipulation flled, the allégations of the bill were 
taken, at the hearing, as an agreed statement of the facts, and 
the court entered a deeree for complainant. Défendant appeals. 
Afiirmed. 
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The facts as alleged In the bill were, lu substance, as follows: The plaintifl' 
bank sent to the Maverick Bank a draft for collection and crédit on gênerai 
aoeoimt. The draft was payable in Taunton, and the Maverick Bank sent it 
to the Taunton National Bank at Taunton for collection and crédit; and on 
October 31, 1891, the Taunton Bank colleoted the draft, and credited its 
amount to the Maverick Bank, and niailed a letter to the Mavorick Bank 
gtating that it had done so. October 31st was the last day that tlie Mav- 
ericli Bank did business, it being taken charge of the next day by a national 
bank examiner, and closed by the direction of the comptroUer of the currency. 
The letter wi'itten by the Taunton Bank did not, therefore, arrive until after 
the failurc, and consequently no entry of crédit on account of this draft waa 
made by the Maverick Bank to the plaintiff. The Taunton Bank had nO' 
mutual account with the Maverick Bank, and was in the habit of remitting 
the proceeds of paper sent it by the Maverick Banli for collection every flve 
days, and sent a check for the amount of tlie draft collected by it to the re- 
ceiver. The usage between the plaintifC and the Maverick Bank was that 
the Maverick Banlc credited the amounts of drafts sent it by the plaintiff for 
collection on the day the same were collected on gênerai accoimt, and did 
not lieep the proceeds of such drafts sejiarate, but mingled them with its 
funds; aud this was done with tlie knowledge of the plaintiff. 

Edward W. Hutcliins and Henry Wh.eeler, for appellant. 
John C Gray, for appellee. 

Before COLT, Circuit Judge, and NELSON and WEBB, Dis- 
trict Judges. 

PEE CUEIAM. We are of opinion that this case is governed 
by the décision of the suprême court in Bank v. Arnistrong, ren- 
dered March 6, 1893, (13 Sup. Ct. Rep. 533,) and it follows that the 
deeree of the circuit court must be afïirmed. 



KNOEDLER et al. v. GLAENZER et al. 
(Circuit Court of Appeals, Second Circuit May 5, 1893.) 

1. RjGTIT TO PiRM NaMB — InjUNCTIOK — EviDENCE. 

The firm of Goupil & Co., Paris and New York, sold to complaiuant 
M. K. the New York stock, good will, etc., together with tlie riglit ta 
dcsignate liis business is "Formerly Goupil & Co. M. K., Successor;" 
agreeing to supply M. K. with a stock of prints and paintiiigs for six yeai's 
as agent, but refusing to allow him to use tlie nanie Goupil or Goupil 
& Oo., without words to indicate succession, allowing him, howover, 
to State that he was sole agent for Goupil & Co. in America. In 1887 the 
Paris firm, which, by légal succession had become "Goupil & Co., of Paris. 
B., V. & Co., Successors," established a branch of their business in New 
York under that name. Helâ, that thcy were entitled so to do in the ab- 
sence of any express contract to the contrary. 47 Fed. Kep. 465, afflrmed. 

2. Same — Good Wilu 

There being no évidence of any attempt on the part of défendants B., 
V. & Co. to injure or impair the good feeling of the customers of com- 
plainant M. K., or deprive him of the advantages of the good will of 
the American business purchased by him, he was not entitled to an in- 
junction against défendants. 

3. Same — Construction of Contract. 

The sale of the good will of Goupil & Co. in New York to M. K. did not 
include the good will or rights of Goupil & Co., of Paris, includtng the 
rights of succession, and the right of the successor to do business wher- 
ever they saw fit, provided that they did not represent their business a» 
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the business of complalnant, and therefore M. K. was not entitled to aa 
injunetion on the groimd tliat défendants attached to their oame the 
words "of Paris." 

4, SàMB— COMPLAINANT MUST DO BqTJITY — WaIVEB. 

Oomplaitiant, having ill(>gally and wrongfuUy represented himself aa 
Goupil & Co. by advertisements, letter heads, flags, and other devlces, 
and not as "K., Successor to Goupil & Ce," was not entitlini to relief, 
and the fact that Goupil & Co., of Paris, belng foreigners, made no ob- 
jection thereto, was no waiver of objection to such misuse. 

Appeal from the Circuit Court of the United States for the 
Southern District of New York. 

In Equity. Bill by Michael Knoedler and others against Eugène 
W. Glaenzer, inipleaded with other défendants. The bill was dis- 
missed below, (47 Fed. Eep. 4Gô,) and complainants appeaL Af- 
firmed. 

F. E. Coudert, for appellants. 
Eugène II. Lewis, for appellee. 

Before SHIPMAN, Circuit Judge, and TOWNSEÎSTD, District 
Judge. 

TOWNREND, District Jndge. For some years prior to 1857, 
Adolph (ronpil and J^t'on lionssod had carried on a gênerai busi- 
ness as dealers in works of art and artists' materials in Paris and 
New York under the lirni name of Goupil & Co. On March 26, 
1857, they sold to Micliael Knoedler, the manager of their New 
York house. the business of said house, including the furniture. 
flxtures, supplies, leaae of premîses, and the good will attached 
thereto, including the right to designate the business house as 
"Formerly Goupil & Co. M. Knoedler, Successor." GoudH & Co. 
reserved to themselves certain debts, money, and securitiea, and 
the ownership of certain prints and paintings. They agreed thaï 
untU December 31, 18(52, they would continue to consgn tn Knoed- 
ler a complète assortment of such of their prints aiid pietures as 
should be suitable for the American trade. The firm of Goupil & 
Co. contin'ipd to do business in Paris under said name until 1884, 
when, Albert Goupil having died, and Adolph Goupil having be- 
come a sivecial partner, the remainin? partners, Léon Roussod and 
René Valadon, suceeeded to the business, and acquired the right 
to the use of the name "Goupil & Co. Boussod, Valadon & Co., 
Successors," and said business has ever since been conducted im- 
der said name. In 1886 said flrm purchased ail the iiiteresf of the 
Goupils in said business. In the spring of 1887, they estnblish:^d, 
and still maintain, a branch of their business, at No. 303 Fifth 
avenue, New York, under the name "Goupil & Co., of Paris., Bous- 
sod, Valadon & Co., Successors." 

Said Michael Knoedler and his sons hâve, up to the présent 
time, continued to carry on, in New York, the business bought in 
1857. They hâve not only used the name "Goupil & Co. M. Knoed- 
ler, Successor," but hâve adopted a seal for the use of the flrm, 
consisting of a peeuliar device, with the words, "Goupil's Fifth 
Avenue & Twenty-Second Street," thereon. They hâve also placed 
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iipon ail articles of merchandise sold by them a label containing no 
words other than "Groupil's Fifth. Avenue & Twenty-Second Street," 
irrespective of the question wliether tliey were manufactured or 
produced by or purchased from Goupil & Co. or not. Further- 
►iiore, by large signs, and a flag exliibited at their place of busi- 
ness, by letter heads, by advertisements in the directoty, and otlier- 
wise, tliey hâve held themselves out to the public as Goupil's, or 
the establishment of Goupil & Oo., in such a way as to produce the 
impression that their place of business was that of the old house 
of Goupil & Co., not of Knoedler, Successo;' to <!oupil & (\>. 
T])ese complainants now seek to enjoin the défendants from di- 
rectly or indirectly making use of the name Goupil & Co., or the 
name Goupil, or words indicating succession thereto, in New York 
or elsewhere in the United States. The grounds on which this in- 
junction is prayed for are that the aforesaid acts of défendants in 
establishing a branch house in New York were "for the purpose 
and with the intent and resuit of diverting unto themselves the 
valuable patronage and custom enjoyed by the complainants in 
their business." 

The décision of the questions at issue between the parties dé- 
pends upon the construction of the contract between Goupil & 
Co. and Knoedler in 1857. Counsel for complainants claim that 
thereby Goupil & Co. severed their business into a European part 
and an American part, and for a valuable considération transferrcd 
the American part to Knoedler, and that, therefore, no other flrm 
could be their successor in tliis couutrv, exce;)t tlirough Knoedler. 
Défendants claim that there is nothing in the contract of sale 
which expressly or impliedly suggests that the right to the use 
of the name Goupil & (_'o. was to be eithx-r peipetual or exclusi^'e. 
The question, tlien, is whether Goupil & Co., by said contract, 
agreed that neither they nor their successors would thereafter do 
business in New York under the name Goupil & Co., or under the 
name of the vendee as their successor, or, in other words, what re- 
striction, if anj-, was imposed upon Goupil & Co. by the terms of 
the sale to Knoedler. The couusel for complainants admits that, 
if the défendants were the successors in New York of a firm of 
Goupil & Co., which, down to the transfer to such successors, had 
been doing business in New York as Goupil & Co., there would 
be no ground for complaint. Goupil & Co., by said contract, sold 
to Knoedler the business and good will of their New Y^ork house, 
together with certain furniture, flxtures, and supplies. This sale 
carried with it the right to the use of the title "Goupil & Co. M. 
Knoedler, Successor," irrespective of the express provisions of the 
contract to that effect. Goupil & Co. further agreed to establish 
and maintain, with Knoedler, as their agent, during six years, a 
deposit of certain classes of prints and paintings, provided lie 
should make sales amounting to 100,000 fi'ancs per year, of their 
prints. They reserved the right, in case he failed to reach this 
amount, to withdraw their deposit of prints and paintings from 
his hands. So much appears from the contract itself . 

It further appears from the contemporaneous correspondence 
V. 55F.no. 9 — 57 
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that Goupil wrote Knoedler, refusing to allow liim to retain the 
name Goupil, or Goupil & Co., or to use it without words indi- 
cating his succession, but authorized him to state to the public 
that lie was the only agent for the publications of Goupil & 
Co. in America. There is no express or implied covenant in the 
contract that Goupil & Co. will not again go into business in î^ew 
York. Assuming the contract to be uncertain, there is nothing in the 
correspondence between, or conduct of, the parties to indicate that 
they understood that such restriction, or any restriction, upon 
the future sale of the Paris business was implied in the New York 
sale. For aught that appears in the contract. Goupil & Co., or their 
Tendees, could thereafter do business in New York, or, at the end 
of six years, or earlier, on breach of the contract, could transfer the 
exclusive agency for their prints and paintings to another agent. 

In the absence of an express covenant, or of fraud, there is 
nothing to prevent the vendor of a business and good will from es- 
tablishing a like business in the same place, under his own name, 
provided he does nothing to injure the good disposition of the pub- 
lic towards the old place of business, or impair any of the advantages 
which the purchaser has properly acquired by the purchase of the 
good will of the old customers. Churton v. Douglas, 1 Johns. Eng. 
Ch. 174, 28 Law J. Ch. 841; Hogg v. Kirby, 8 Ves. 215; Cruttwell v. 
Lye, 17 Ves. 335; Hall's Appeal, 60 Pa. St. 458; Leggott v. Barrett, 
15 Ch. Div. 308; Cottrell v. Manufacturing Co., 54 Conn. 122, 6 Atl. 
Eep. 791; Wm. Eogers Manuf'g Co. v. Eogers, 58 Conn. 356, 20 Atl. 
Bep. 467; Massam v. Food Co., 14 Ch. Div. 748; Gilman v. Hun- 
newell, 122 Mass. 139; Carmichel v. Latimer, 11 E. I. 395; Browne, 
Trade-Marks, § 420. There is, in this case, no évidence of an at- 
tempt on the part of Boussod, Valadon & Co. to injure or impair 
the good feeling of the customers of Knoedler & Co. towards them, 
or to take away the advantages which they derived 30 years ago 
from the purchase of the good will of the business of Goupil & Co. 
in New York, except the fact that the défendants call themselves 
successors of the Paris ûrm; but it is said that, as Goupil & Co. 
had parted with their right, so far as New York is concerned, their 
successors cannot enjoy it. If GoupU & Co., without attempting 
to interfère with the good will which belonged to Knoedler, could 
rightfuUy hâve opened a shop in New York for the sale of prints 
and engravings, the argument that the Paris firm, which, 30 years 
after the Koedler purchase, was the owner of a name which ex- 
presses its légal status in France, could not come to New York 
and simply announce themselves by their French name, is technical, 
rather than convincing. 

The défendants attach to their name the words "of Paris." Com- 
plainants strenuously urge that Goupil & Co., of Paris, was the very 
flrm which sold its American business to KJnoedler. The answer 
to this claim is that Goupil & Co. sold to Knoedler the branch 
house of Goupil, in New York, in 1857, and the good will attached 
thereto, but that it did not thereby sel! the good will or rights at- 
tached to the house of Goupil & Co. of Paris, including the rights 
of succession, and the right of such successors to do business 
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wh.erever they saw fit, provided they did not represent tlieir busi- 
ness as the business of the complainants. 

But complainants contend that défendants hâve been guilty of 
disloyal compétition, or unfair trade, and that this question was 
not considered or passed upon by the court below. The learned 
judge, in his opinion, accurately stated what constitutes unfair 
compétition. He said: 

"The good will of a business comprises those advantages wliicli may inure 
to tlie purcliaser from holding himself out to the pubUc as succeeding to an 
enterpi-ise wliich had been irtentlfled in the past with the name and repute 
of his predecessor. Any conduct on the part of a vendor of a good will, 
caleulated to impair the value of tliese advantages, is a breach of promise, 
implied in sales of every description, that the vendor will not disturb the 
vendee in the enjoyment of his purchase." 

It does not appear that the défendants or their vendors hâve done 
anything whicli would tend to disturb the complainant in the en- 
joyment of the good will purchased by him in 1857. 

In Goodyear's India Eubber Glove Manuf 'g Co. v. Goodyear Eub- 
ber Oo., 128 U. S. 604, 9 Sup. Ct. Rep. 166, Mr. Justice Field says: 

"ïhe case at bar cannot be sustained as one to restrain unfair trade. Re- 
lief, in suoh cases, is granted only where tlie défendant, by his marks, signs, 
labels, or in other ways, represents to the public that tlie goods sold by 
him are those manufactured or produced by the plaintiffl." 

Counsel for complainants has cited a number of cases in support 
of the rule that a person may be enjoined against an unfair or dis- 
honest use of his own name. Tlie law is well settled, as stated by 
Mr. Justice Brown in Ghemical Co. v. Meyer, 139 U. S. 542, 11 Hup. 
Ct. Rep. 625, that "cases are not wanting of injunctions issued to 
restrain the use even of one's own name when a fraud is manifestly 
intended, or when he has assigned or parted with his right to use it." 
But an examination of the cases indicates that they do not apply 
to a case like the présent one. They show that the use of one's 
own name has never been enjoined except where it has been ac- 
companied by fraudulent misrepresentations, or imitation of 
trade-marks or labels, or where the person has, by some express 
contract, parted with the right to the use of such name; and that, 
in the absence of such express contract, no abandonment of such 
right will be presumed. In Meneely v. Meneely, 62 N. Y. 427, the 
référée found that the use of the name Meneely by the défendants 
was caleulated to mislead, and did mislead, the public into the 
belief that they were the proprietors of the Meneely bell foundrj', 
carried on by the plaintiffs, and that the défendants expected and 
intended to dérive a profit and advantage by reason of the good 
réputation and celebrity of the plaintiffs' foundry. But the injunc- 
tion against the use of the word Meneely was denied, the court say- 
ing that "every man has the absolute right to use his own name 
in his own business, even though he may thereby interfère with 
or injure the business of another person bearing the same name, 
provided he does not resort to any artifice or contrivance for the 
purpose of producing the impression that the establishments are 
identical, or do anything caleulated to mislead." The use of one's 
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own name by a vendee fraudulently or in violation, of an express 
contract not to do so is what tlie law characterizes as unfair or dis- 
loyal compétition. But, in the absence of such éléments, tbe party 
using his own name is only exercising his légal riglits. Qui jure suo 
utitur nuUum damnum facit, and, if damage does resuit therefrom, 
it is damnum absque injuria. 

The défendants sharply criticise Knoedler's use, in advertisements 
and représentations in varions ways, that his store is Goupil & 
Co.'s, as conduct whidi a court of equity should regard as improper, 
while the complainants seek to show that their conduct was author- 
ized, or at least assented to, by Goupil & Co., and from this assent 
dérive an argument in support of the breadth of their claim to the 
use of Goupil & Co. But, if Knoedler & Co. had conflned themselves 
to the authorized use of the words Goupil & Co., holding their tirni 
ont merely as its successors, during the past 30 years, there would 
hâve been no occasion for this suit. The réputation of the suc- 
cessors would gradually hâve become substituted for that of the 
predecessors; the transfer of the good Avill, or "probability that the 
old customers will resort to the old place," would hâve been com- 
plète; and the new body of customers would hâve had no interest, 
except in the new ârm. It is because the public hâve been misled, 
by Knoedler's announcement that his house is the "Maison Goupil," 
by the statement signed "Goupil & Co.," that "the central house 
at Paris has branches at London, Berlin, Vienna, and La Haye, 
with which the New York branch is in constant connection," and 
by other unlawful appropriations of said name, that the name 
"Goupil" has become a valuable élément in their business. TNliat 
the complainants now seek to secure is not the probability that the 
old customers of 1857 will resort to the old place, but the probabil- 
ity that the new customers of 1889 will resort to the establishment 
of Knoedler in the belief that they are thereby dealing with Goupil 
& Co. They are not claiming merely the rights under the contract 
of 1857, the fuU beneflt of which they hâve presumably enjoyed 
during the past 30 years, but they are also trying to deprive thèse de- 
fendants of the constantly increasing réputation which the de- 
fendants hâve acquired since said sale in connection with the Messrs. 
Goupil, and under the name of Goupil & Co. 

It is claimed that by the f allure of Goupil & Co. of Paris to object 
to the continued unlawful use by Knoedler of the name Goupil & 
Co. they hâve waived the right to now found any claim upon siich 
misuse thereof ; but, in order to constitute a waiver, there must 
be an intentional relinquishment of a known right. "V^^len there 
is no occasion for its exercise, such intention will not readily be 
presumed. Especially is this so when, as in this case, the party 
whose rights were invaded was in a foreign jurisdiction, and was 
not apparently aware of the extent of the use of the name. To 
sanction the breadth of the complainant's claim would be to enable 
the infringer to foimd a right upon his own wrong. Hère the 
complainants hâve unlawfuUy misrepresented themselves as Goupil 
& Co. If they might hâve been originally enjoined against such 
misrepresentation, I see no reason why the fact that they hâve per- 
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sisted therein should affect the rights of Goupil & Co., or tlieir suc- 
cessors, whenever they should see flt to exercise those rights. 
There eau be no estoppel, or even waiver, by silence, except under 
eircumstances where it becomes the duty of the party to speak. 
The decree of the circuit court is afiQrmed, with costs. 



WOOD V. OREGON DEVELOPMENT CO. et aL 

(Circuit Court, D. Oregon. May 20, 1893.) 

No. 2,005. 

Receivebs — Appoiktment of with Référence to Procbbdings in State 
Court. 

A receiver was appointed by tlie United States circuit court, for tlie 
Oregon Development Company, npon tlie represent.ition that the ap- 
pointment was concurred in by tlie offlcers of that corporation, and ail 
parties in interest. It afterwards appeared that the devclopment Com- 
pany was auxîliary to tlie opération of the road of the Oregon Pacifie 
Company, and was indirectly Invoh-ed in a controversy going on in a state 
court over the latter Company; that two factions were contonding for 
the control of the Pacific Company, one of which liad suceeeded in oust- 
ing the other, and proposed to apply to the state court for the appoint- 
ment of a receiver for the development company, the défendant company 
herein. The dlspossessed faction secured tlie résignation of the trustée 
of the bondholders of the development company, who was a citizen of 
the state, and the substitution of another, who was not, so as to give 
the fédéral court iurisdiction, and thereupon secured the appolntment 
of a receiver before tlii! state court could act. Behl, that a receiver would 
not be appointed with a view to controversy with a receiver in the state 
court, or with référence to proceedlngs in such court; that the receiver 
appointed woiild be removed, aud another appointed, who would stand 
indilïei'ent between the contendlng fa^îtions. 

In Equity. On motion to remove a receiver appointed in the 
Cause of George S. Wood, trustée, against the Oregon Development 
Company and the Manhattan Trust Company. Motion granted. 

E. H. Peery, for complainant. 
John P. Fay, for interveners Brown & Blalr. 
E. C. Bronaugh, for receiver, E. A. Bensell. 
Wallis Nash, for bondholders. 

BELLINGER, District Judge. The receiver was appointed at 
chambers on May 1, 1893, upon the flling of the bill of complaint 
herein. It was done upon an application in behalf of what is 
claimed to be ail but a small proportion of the creditors of the 
Oregon Development Company, acquiesced in by the attomey of 
the Manhattan Trust Company, the other défendant, and by the 
défendant as well. Mr. William M. Hoag, the then manager of 
the company, was also présent, apparently co-operating in the 
movement to secure the appolntment of such receiver. The ap- 
polntment was made by the judge of this court, under the belief 
that substantially ail interests to be affected by what was done 
were united in such application. Mr. R. A. Bensell was appointed 
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at the request of the parties so moving. It now appears tliat 
there are two hostile camps, waging war over the Oregon Paciâc 
Eailroad Company's prpperty; that the Oregon Development Com- 
pany's property is auxiliary to the opéra ting of the former's road; 
that one of thest- factions has recently been dispossessed of the 
control of the railway property by the action of a state court, 
and, according to the représentation of the dispossessed party, 
the other faction installed instead; that the successful party was 
about to proceed in the state court for the appointment of a re- 
ceiver of the Oregon Development Company's property when their 
opponents, by securing the résignation of a trustée who was a 
citizen of Oregon, which was done on Sunday, the 30th of April, 
and the substitution of a new trustée, with the requisite citizen- 
ship to give this court jurisdiction, were able to move in this court, 
on the foUowiag Monday morning, for the appointment of their 
receiver, and to secure it in advance of the proceedings of their 
opponents, which were begun in the state court on Tuesday, in ig- 
norance of what had been done in this court in the mean time. 

As a reason for the appointment of a receiver, the complaint al- 
lèges the insolvency of the development company, and the alleged 
fact that a large part of the property of the company is in immi- 
nent danger of being lost and wasted or sold for taxes, and that 
the rentals thereof are in danger of being squandered; and, as 
if to emphasize the fact of this danger, Mr. William M. Hoag, the 
then manager of the property, was présent, as already stated, in 
apparent co-operation with the inovement for a receiver, to pré- 
serve the property of which he was manager from being thus wast- 
ed, lost, and squandered; and, the appointment being made, Mr. 
Hoag, acting as attorney in fact for his brother, T. Edgerton Hoag, 
the leader of one of thèse warring factions, executed the receiver's 
bond, as one of the sureties theron. 

Upon thèse facts I do not doubt as to the course to be pursued. 
I do not care to consider any matters touching the integrity, inde- 
pendence, or qualifications of Mr. Bensell, the receiver, nor to con- 
sider the averments of the affidavits flled by the respective parties. 
I may, for the purposes of this motion, présume that either party 
is quite ready to do ail that the other has done; but it is due to 
this court to discourage, as far as practicable, the enterprise that 
has been shown in the particular features of the case under con- 
sidération. As was said by Mr. Justice Miller in Meier v. Rail- 
way Co., 5 Dill. 478: "It becomes a duty of the court to see that 
its powers are exercised on principles of strict neutrality as re- 
gards the belligerents; and this can be done in this case by re- 
moving the représentative of thèse hostile interests, and appoint- 
tng a receiver who, in feeling and in conduct, wUl be strîctly 
neutral and strictly honest." The receiver is solely the officer of 
this court. He must be, in the fuU sensé of the term, the "repré- 
sentative of the court." He is in no way the représentative of 
either party. His past relations, the influences that secured his 
appointment, his sympathies from whatever cause, must not be 
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such as to prédispose him either way. He must be the appointée 
of the court. This, Mr. Bensell is not. He is the nominee of 
one hostile party, bitterly opposed by the other, whose appoint- 
ment was made in the mistaken belief that ail interests were unit- 
ed in him. Tlie feeling which his appointment créâtes in the 
party opposed to those asking his appointment is such that his 
position will be an embarrassing one, and his usefulness as an 
officer of the court impaired. The uumistalcable inference from 
the argument in support of the appointment is that the receiver- 
ship of the Oregon Paciiic property in the state court is one-sided 
and partisan; that such receiver's position is a menace to the in- 
terests of the development company; and that it is the duty of 
this court to interpose for the protection of such interests. I can- 
not consider such a suggestion. The propriety of what the state 
court has done or may do cannot be the subject of discussion hère. 
I shall not appoint a receiver upon the idea that there is to be 
controversy with the receiver of the state court. On the other 
hand, it is the duty of thîs court to make such an appointment as 
will avoid any controversy between the two receivers, which would 
be an unseemly thing. 

The motion for the removal of Mr. Bensell as receiver is allowed, 
for the reasons stated, to take efifect upon the appointment and 
qualification of his successor. I will give opportunity for an agree- 
ment between the parties; and, if they are unable to agrée, I 
will make an appointment agreeable to myself. 



CENTRAL TRUST CO. OF NEW YORK v. VALLEY RY. CO. 

(Circuit Court, N. D. Oliio, E. D. June 1, 1893.) 

No. 4,994. 

Receivbrs — LiABiLiTras — Attorneyr' Fées. 

A trust Company, wliioli lias been compelled to comc into court in oi-cler 
to collect from tlie receiver of a railroad company certain reiitals justly 
fine, cannot claim compensation for tlie services of its solicitors in procur- 
ing tlie order for payment, when such services were entirely for its own 
benefit, and not for the purpose of saving or adding to tlie fund which 
is to be dlstributed to the creditors in général Investnient Co. of Phil- 
adelphia v. Oliio & N. W. R. Co., 4(:) Fed. Rep. G9G, and Easton v. Rail- 
road Co., 40 Fed. Rep. 189, distinguished. 

In Equity. Application for an order requiring the receiver to 
pay solicitors' fées. Denied. 

G. E. Pennewell and i^nos Dennison, for petitioner. 
S. E. Williamson, for bondholder committee. 

EICKS, District Judge. This case cornes before the court on 
the application of the Fidelity Insurance, Trust & Safe-Deposit 
Company of Philadelphia, Pa., trustée, for compensation to its 
solicitors for services rendered in procuring an order upon the re- 
ceivers to pay the car rental due under the contract. In support 
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of this application counsel liave cited the case of Investment Co. 
of Philadelphia v. Ohio & K. W. E. Co., 46 Fed. Eep. 696, and tke 
case of Easton v. Eailroad Co., 40 Fed. Eep. 189. In both. tliese 
cases the party claiming compensation f rom the court was a trustée 
named in the mortgage foreclosed, upon whom, by virtue bf that 
contract relation, certain duties devolved connected with the mort- 
gages. In the case in 46 Fed. Eep. the trustée, having declined to 
proceed with a suit of foreclosure, and that duty having devolved 
upon the complainant for himself and other bondholders, the court 
disalloM'ed the claim of the trustée for compensation, but did allow 
compensation for the complainant. The trustée in that case had 
been made a défendant, and his duties were merely nominal. No 
active service on his behalf was performed in executing the trust 
and bringing the fund into court available for distribution to the 
beneticiaries under the mortgage. In the case in 40 Fed. Eep. com- 
pensation was allowed the trustées of the several mortgages in that 
case, because it appeared from the report of the master, as reviewed 
by the court, that active duties had devolved upon those trustées, 
and that by virtue of their relation to the mortgage compensation 
was justly due to them. 

But in the case now before the court the services rendered by the 
applicant were solely on its own behalf, and to recover a claim due 
it under the contract with the défendant railroad company. The 
applicant in this case stands as every other créditer of the receiver, 
with the exception that it is to a certain extent preferred, having 
a right to the possession of the cars for whicli rental is claimed 
in case said rental is not paid. In the case of Trustées v. Green- 
ough, 105 U. S. 527, the suprême court revievvs very fuUy the cir- 
cumstances under which compensation is allowed to a complainant 
for services rendered for rescuing and bringing into court a fund 
which is afterwards distributed for the beneflt of ail the creditors. 
In that case the complainant, suing for himself and ail other cred- 
itors, had in the fuUest sensé of the word rescued a fund which was 
being neglected and dissipated by the inattention of the trustée 
charged with the duty of protecting it. Large risks were taken by 
the complainant in said suit; not only the risk of being obliged to 
pay the costs of the proceeding, but liability for very expensive coun- 
sel fées, and for a very large outlay of money necessary to secure tes- 
timony to establish his case. AU this risk and outlay was as much 
for the benefit of the other creditors as for himself, and the facts 
disclosed a case in which the complainant literally rescued a very 
large fund, which would otherwise hâve been lost to the creditors. 
In that case the court allowed him libéral compensation, upon the 
ground that he had rendered great service to the other creditors, 
and without such service and expenditures on his part they would 
probably liave lost ail they had risked in the fund. 

No such services are claimed for the applicant in this case. It 
has not added to the fund to be distributed among the creditors, 
nor has it saved a fund which would otherwise hâve been dissipated 
xind lost. Its only claim is that it has been compelled to come into 
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court to hâve allowed an undisputed claim. Counsel contend that 
the receivers ought to hâve moved in this matter, because the claim 
was one which the receivers recognized to be just, as rentals for 
cars which they had in their possession and actual use ; and because 
the receivers did not move in thèse proceedings, and the applicant 
was compelled to do so, therefore counsel fées are due to it out of 
the fund to arise in this case. But it is not the duty of the re- 
ceivers to proceed affirniatively, and procure the allowance of every 
claim preferred against them. The receivers are the oiïicers of the 
court, and the order appointing them states generally the nature 
of the daims which they are authorized to pay. The claim repre- 
sented in the motion now under considération was one which re- 
quired the issuing of receivers' certiflcates, and for which affirma- 
tive action on the part of some one Avas necessary. It was not part 
of the receivers' duty to move affirmatively in this matter, but it 
was the duty of the créditer so to do. The same duty devolves upon 
every (;reditor having a claim against this insolvent railroad. If 
compensation were allowed the solicitors for this complainant, for 
the same reasons it would be the duty of the court to jiay counsel 
for almost every créditer having a claim against the receivers. The 
receiversliip, therefore, instead of (^onserving the property, and hus- 
banding its resources for the payment of the largest sum possible 
to the creditors, would resuit in dissix^aling the fund largely by the 
payment of fées to the solicitors of every intervening petitioner. 
This would make the administration of an insolvent railroad com- 
pany a very expensive proceeding. The fedc^ral courts recognize 
the hardship and injustice of compelling just creditors to institute 
proceedings in court to establish just claims by allowing to counsel 
for the prevailing ]»arty a docket fee. Of course, this dock et fee 
is not a large sum, but it is a partial compensation to the créditer 
for being compelled to assume the expense of establishing a claim 
which the debtor ought to hâve recognized and paid without a suit; 
but this policy is not earried into cases involving the distribution 
of tlie assets of insolvent corporations, Avhich are trust funds for 
the benefit of ail creditors. The j)olicy of the courts in such cases 
is to lessen the expenses as far as can be doue, and bring into court 
for distribution the largest fund possible. I think, therefore, the 
claim of counsel must be disallowed. 



SIMONS et al. v. FISHER. 

(Circuit Court of Appeals, Tliifd Circuit. May 23, 1893.) 

1. Nbgotiable Instruments— Boîia FruB Hot.dbrs — Evidence. 

In an action by tlie rocelver of a national bnnk on a note made by de- 
fendants to their own order, and indorsed by them, the note clerk of tlio 
bank testifled to entries on the discount book indicatlng that the note was 
discounted on a certain day, and that the account of the proceeds 
was handed to the président, who put his signature upon it, thus makiug 
it an order on the teller for the amount therein stated; that this order 
was retumed to the clcrk, together with the president's own check for 
an amount suflicient to make up the face of the note; and that tliis 
amount was used to pay a former note of défendants. As to the former 
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note, he testified to entrles on the discount bock Indlcating ftot it Iiad been 
discounted, and that the proceeds were deposited to the crédit of the 
président. The bank shortly became insolvent. Hcld, that this dld not 
Bufficiently show the banli was a bona flde holder for value, as against 
tlie défense that the notes were procured from défendants by the iwesi- 
rtont, wlio was also the sole managing offieer of the banlj, by fiaud and 
•without considération. Butler, J., dissentiug. 
3. Samb — Fbaud in Pkocuremekt. 

Défendants offered to show that the note in suit, and former notes 
which were renewed by It, were given at the solicitation of the président, 
wlio in the .ictual conduct of the business of the bank was its sole mana- 
ging offieer, and upon his exécution of a receipt, also otïered in évidence, 
reciting that the note was for the use of the bank and was to be paid by it 
at maturity; and that he stated that he proposed to use it in the clearing 
house, as it would look better for the crédit of the bank thau numerous small 
notes whleh ît held, and whlch it would retain to protect this note of 
défendants. The court refused to admit the évidence offered. Ueld, that 
this was error, as the facts, if shown, would make a valid défense to the 
action. Butler, J., dissenting. 

3. SaME — AUTHOBETY OP BaNK PkBSIDENT. 

It was also error to refuse défendants' ofCer to show that the nresident 
was the sole managing offieer of the bank, in the actual conduct of its 
business, and that the cashier occupied more the position of a clerk than 
that of actual cashier; for, if the président exerclsed the functions of 
cashier, and was the sole managing ofllcer of the bank, he had authority 
to bon-ow money for the use of the bank in the regular course of its busi- 
ness. Butler, J., dissenting. 

In Error to the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

At Law. This was an action by B. F. Fisher, receiv^er of the 
Spring Grarden National Banlc, against John F. Simons, Fredericlc M. 
Simons, and Edwin S. Simons, partners trading as Simons, Bro. & 
Co., on a note. The court directed a verdict for plaintifl, and 
défendants bring error. Keversed. 

Eobert H. Hinckley, for plaintiffs in error. 

Silas W. Pettit, (D. H. Stone and Eead & Pettît, on the brief,) 
for défendant in error. 

Before ACHESON, Circuit Judge, and WALES and BUTLEE, 
District Judges. 

' AOHESON, Circuit Judge. This was a suit brought by tlie re- 
ceiver of the Spring Garden National Bank against the flrm of 
Simons, Bro. & Co. upon a promissory note dated PhUadelphia, 
February 13, 1891, at three months, for |5,000, made by the défend- 
ants to their own order, and by them indorsed. 

At the trial the plaintiff, instead of relying upon the presumption 
arising from the mère possession of the note that the bank was 
a bona Me holder for value, for the purpose, evidently, of antici- 
pating and precluding the défense, examined, as part of his case 
in chief, the note clerk of the bank, who testified to entries on the 
discount book indicating that the note in suit was discounted by 
the bank on February 17, 1891. He then stated: 

"The account of the proceeds— $4,940.67— was hauded to Président F. W. 
Kennedy, who put his signature on it, making it an order on the teller for 
that much money. After the président had put his signature on this O. K. 
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slip, it was returned to me witli Ms own check for $59.33, the two togethor 
making it $5,000. It was used to pay a former note of Simons, Bro. & Co. 
of $5,000." 

Touching the former note which bore date October 15, 1890, this 
witness testifled to entries on the discount iDook indicating that it 
was discounted by the bank on. îsTovember 20, 1890, and he stated 
that for the proceeds "an O. K. slip was issued and deposited to the 
crédit of F. W. Kennedy in his ledger account." F. W. Kennedy 
was the président of the bank. 

Such being the plaintiff's case, the défendants' counsel made 
the following oflfers, one of the défendants being on the witness 
stand: 

First. "I offer to show that this iiote,<iated October 13, 1890, at four months, 
for $3,000, was delivered to tlie président of the Sprlng Garden National Bank 
on or about Xovember 20, 1890, which note was tlie first cl a séries of four 
notes given by tlie firm to the président, and taking from him at the timo 
an acknowledgment in writing, signed by him as président of the bank, that 
he received this note for the use of the bank, and to be paid by it at ma- 
turity; and saylng also at the same time to the witness tliat he desired to 
use tliis note in the clearing house; that he had a large quantity of small 
mercantile paper that he did not care to put through the clearing hoiise, 
as it would look better for the bank to liave a large note of a responsible 
firm like Simons, Bro. & Co. to go into the clearing house, and that ho 
would retain thèse small mercantile notes to protect Simons, Bro. & Co. 
I propose to show that the receipt was given by the président in the banking 
house." 

Second. "I offer to show that on the 8th of December, 1890, the witness, hav- 
Ing been called upon by the président of the bank to give two additional notes 
to the one of October, 1890, visited the banking house, and there had a con- 
versation with the président, in which he stated that It was necessaiy for 
the bank to hâve large promissory notes of a firm of the standing of Simons, 
Bro. & Go. for use in the clearing house; that the bank was entirely sol vent; 
that they had a quantity of mercantile paper of small amounts, which tlie 
président would lay aside for the protection of Simons, Bro. & Co. If they 
would loan them the use of thelr crédit by giving the notes he asked for,— 
four in ail; and that at the date of this interview, December 8, 1890, at the 
banking house, the président gave the witness the receipt dated December 
8, 1890." 

Each of thèse offers was overruled. The défendants' counsel 
then recalled the note clerk, and made the following offer: 

"I recall the witness for the purpose of showlng that in the actual manage- 
ment of the business of the Spring Garden National Bank the président was 
the sole managing offlcer; that the cashier occupied the position more of a 
clerk than of actual cashier in the sensé in which that word is used ùi the 
authorities clted by my friend." 

This offer was also overruled. 

In connection with the above offers of évidence, the défendants 
offered receipts given them by the président of the bank, of which 
the following are copies: 

"Dec. 8/90. Kecelved of Simons, Bro. & Co. thelr four promissory notes 
for $3,000 each, dated as follows: No. 1,151, Oct. 15/90; No. 1,152, Oct. 
31/90; No. 1,172, Nov. 15/90; and No. 1,174, Dec. 8/90; ail at four months,— 
wMch notes are for the use of the bank and to be paid by it. 

"Francis W. Kennedy, Pt." 

"February 24/91. Received of Simons, Bro. & Co. thelr note 1,231, dated 
February 13/91, 3 mos., $5,000, which note is for the use of the bank, and 
to be paid by it Francis W. Kennedy, Pres't." 
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By direction of tlie court the jury rendered a verdict for the 
plaintiff. 

In dealing witli tliis case we niust at the outset assume two 
things: First, the actual good faith of the plaintiffs in error in 
the transactions between them and tlie président of the bank; 
and, second, that they could hâve sliown the facts to be as set fortli 
in tlieir oifers. Were those oflers properly' rejected? In answer- 
ing this question it is first to be noticed that Simons, Bro. & Co. 
were not in court as plaintiJïs seeldng to enforce as against tlici 
bank a contract niade in its belialf by its président. Tliey were 
defending against a note, for whieli they liad reœived no considéra- 
tion, made for tlie accommodation of the banli at the instance of its 
président, and delivered to hini in his ottlcial capacity for the use 
of the banlv in its clearing house business. Now, it is a familiar 
principle that in an action by the indorsee against the raalcer of 
a promissory note proof by the défendant that the note was fraud- 
ulently obtained from him puis the plaintiff to proof that he is a 
bona flde holder for value. Lerch Hardware Co. v. First Nat. 
Bank of Columbia, 109 Pa. St. 240; Stewart v. Lansing, 104 U. S. 
505. The évidence hère made tlie gi'ound for excluding the défend- 
ants' ofïer strikes us as very meager and inadéquate. The cir- 
cunistances connected with the alleged "l'egular discount" of the 
paper were not sliown. T\liether the paper came before the board of 
directors at ail was left to mère inference from book entries. In- 
deed, the testimony of tlie note clerk ratlier suggests that in this 
matter Francis W. Kennedy, the président of the bank, was per- 
mitted to exercise unlùnited control. Nor did it appear that the 
bank directly paid any nioney to Kennedy. The most shown was 
that a crédit was entered in his account with the bank, but the 
state of that account then or afterwards was not disclosed. Now, 
if a bank, or its receiver, can successfully maintain an action 
against an innocent maker of a promissory note whicli came to it 
by the hands of its own président, who, acting in its behalf, and 
as its représentative, procured the note for the accommodation 
of the bank in the course of its regular business, surely it can 
only be upon fuUer proofs than this record discloses that the bank 
became a bona flde holder of the note for value. 

But the défense did not rest alone upon Kennedy's officiai char- 
acter as président of the bank. Tlie défendants' counsel offered 
to show that "in the actual management of the business of the 
Spring Grarden National Bank the président was the sole mana- 
ging offlcer; that the cashier occupied the position more of a clerk 
than of actual cashier in the sensé in which that word is used in 
the authorities cited by uiy friend." The latter clause of this 
offer does not weaken what immediately précèdes. Evidently it was 
intended to meet authorities which had been cited to show the pow- 
ers with which the cashier of a bank is ordinarily invested, A'irtute 
oflficii, as distinguished from those usually appertaining to tlie office 
of président. The fair meaning of the offer, as a whole, was to show 
that, as the affairs of the Spring Garden National Banlv were ac- 
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tually condncted, the président was "the sole managing oflacer," 
performing, among other functions, those of a cashier. Assuming 
thie président to hâve been "the sole managing officer" of the bank 
in the conduct of its business, can the bank, or ita receiver, re- 
cover against the défendants upon a note procured from them by 
its président in the manner, for the purpose, and under the arrange- 
ment set forth in the défendants' offers? We think not. 

It is, indeed, urged that the transaction which the défendants 
proposed to show was ultra vires. But, if it were, it does not 
follow that the banli can set up its want of légal capacity to com- 
pel Simons, Bro. & Co. to pay their accommodation note, made 
solely for the beneflt of the bank itself. Bank v. Case, 99 U. S. 
628; Bank v. Graham, 100 U. S. 699. The transaction, however, 
was not ultra vires. It was a loan to the bank of an accommoda- 
tion note apparently for legitimate use at the clearing house in 
lieu of mercantile paper of small amounts, which was to be set 
apart and held by the bank for the protection of Simons, Bro. & 
Co. In Morse, Banks, § 160, it is said, (and the text seems to be 
weU supported by the cited authorities :) "The cashier has inhér- 
ent power to borrow money in the regular course of the business 
of the bank, and may secure the loan by note or pledge of the 
bank's property." In Coats v. Donnell, 94 N. Y. 168, 176, the court 
of appeals said: "The cashier of a bank is its executive ofiicer, 
and it is well settled that as an incident of his office he has author- 
ity, implied from his oiiicial désignation as cashier, to borrow mon- 
ey for and to bind the bank for its repayaient; and the assump- 
tion of such authority by the cashier wUl conclude the bank as 
against third persons who hâve no notice of his want of authority 
in the particular transaction, and deal with him on the basis of 
îts existence." But if the cashier as the executive offlcer possesses 
such authority, why not a président, who, "in the actual manage- 
ment of the business" of a bank, is also its "sole managing officer?" 

The case of Coats v. Donnell, supra, had features very like those 
appearing hère. The cashier of a bank orally agreed with a flrm 
that if the latter would accept certain drafts negotiated by the 
bank, it would keep on deposit with the flrm until their maturity 
a balance equal to the amount of the drafts, upon which the flrm 
should hâve a lien; the flrm to be kept informed of the condition 
of the bank, which the cashier stated to be embarrassed. but, 
with certain expected aid, able to continue business. The agree- 
ment was held to be valid, and within the power of the cashier 
to make, both under his gênerai authority and by virtue of a by- 
law which gave him supervision of the bank, with the duty to at- 
tend to the making of loans, discounts, and other active business 
transactions of the bank. 

In Merchants' Bank v. State Bank, 10 Wall. 604, 644, the su- 
prême court said: 

"Where a party deals with a corporation In good falth, the transaction Is 
not ultra vires, and he is unaware of any defect of authority or other ir- 
regularlty on the part of those actlng for the corporation, and there 
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Is nothlng to excite suspicion oJ such defect or irregularlty, the corporation la 
bound by the contract, although such defect or irregularlty in fact exlsts. 
If tiie contract can be Talid under any clrcumstances, an innocent party in 
such a case bas a right to présume thelr existence, and the corporation is 
estopped to deny tbem. * • * Smith was the cashier of the State Bank. 
As such he approached the Merehants' Bank. The bank did not approach 
hlm. Upon the faith of his acts and déclarations it parted with its property. 
The misfortune occurred through him, and, as the case appears in the record, 
upon the plalnest principles of justice the loss should fall upon the défendant. 
The ethics and law of the case alilie requlre this resuit. Those who created 
the trust, appointed the trustée, and clothed hlm with the powers that en- 
abled him to mislead, if there were any misleading, ought to suft'er rather 
than the other party." 

This language was used with référence to the cashier of a na- 
tional bank. We think it has great pertinency hère, where the 
receiver of the Spring Garden National Bank is attempting to com- 
pel Simons, Bro. & Co. to pay a promissory note, with no consid- 
ération behind it, made by them for the accommodation of the 
bank in its clearing house business, upon the solicitation of its 
président, who, (as the défendants proposed to show,) "in the actual 
management of the business" of the bank, was "the sole managing 
offlcer." 

We hâve only to add that if the président of the bank wrong- 
fuUy appropriated the note or its proceeds to his individual pur- 
poses, Simons, Bro. & Co. are not to be prejudiced by the fraud 
he perpetrated upon his principal. Bank v. Armstrong, 50 Fed. 
Eep. 798. 

We are of the opinioû that the évidence under aU of the défend- 
ants' offers should hâve been received. 

The judgment is reversed, and the record is remanded to the 
circuit court, with directions to set aside the verdict and grant 
a new trial. 

BUTLER, District Judge, (dissenting.) The défendants' offer 
of testimony raises the only question presented. The court holds 
the offer admissible: First, because the plaintiff (below) did 
not prove considération for the indorsement, and, second, because 
the facts stated in the offer constitute a défense, even with such 
proof. I am not prepared to assent to the first position, though 
I do not consider it very important. Production of the note was, 
of itself, sufficient proof of such considération, in the ârst in- 
stance. The défendants could hâve put plaintiff to f urther proof 
by proper averments, and call for it by the usual notice before trial. 
I am not satisfled that such averments were made, and the eus- 
tomary notice was not given. In support of the court's views in 
this respect, Stewart v. Lansing, 104 TJ. S. 505, and Lerch Hardware 
Co. V. First Nat. Bank of Columbia, 109 Pa, St. 240, are cited. 
In the first it does not appear whether such notice was given or 
not. As authority for the gênerai statement there found, Smith 
V. Sac Oo.,ll Wall. 139, is cited. In that case the issue (of plain- 
tiff's bona fldes) was distinctly raised by the pleadings. Where 
the common-law method of pleading is pursued the question is al- 
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ways raised by notice, (Holme v. Karsper, 5 Bin. 471;) and tlie 
practice of giving sucli notice is still observed wliere new metbods 
hâve been adopted. Since tlie introduction of afSdavits of dé- 
fense in Pennsylvania, it bas been held suf&cient to prevent judg- 
nient by default to aver f raud in the inception of the note. Wiietb- 
er, kowever, this contemplâtes tbe customary notice to prove con- 
sidération is not entirely clear. An examination of the cases leaves 
the mind in some doubt. In practice the notice is usually given. 
Where, however, the alleged fraud is not connected with the in- 
ception of the note, but with the use made of it, the rule requiring 
proof of considération by the indorsee, does not apply. The dis- 
tinction seems shadowy, if not unreasonable, but it is well settled. 
Sloan V. Banking Co., 67 Pa. St. 472; Hutchinson v. Boggs, 28 Pa. 
St. 296. Whetlier, in view of the affidavit, tlie fraud hère involved, 
was connected with the inception of the note, or simply with the 
use siibsequently made of it, is too nice a question to be consid- 
ered without greater occasion for it than exists. The affidavit 
avers that the note was executed for the bank's use. If so, it 
might well be argued that the fraud consisted in applying it to 
another purpose. ÏN^'or am I satisfled that if the question was 
properly raised, so as to put the plaintiff to proof of the bank's 
bona fldes, he has not furnished it. In his sworn statement he 
distinctly avers that the note was taken in due course and for 
valuable considération; and this is not denied in the affidavit 
of défense. On the trial he showed that the note was discounted 
and the proceeds placed to Kennedy's crédit. It is by no means 
clear that this was not sufflcient proof under the circumstances. 
Shoe Co. V. Eichenlaub, 127 Pa. St. 169, 17 Atl. Kep. 889. It is 
unnecessary, however, to discuss either of thèse questions because 
as the case must go back for retrial they can be eliminated by the 
customary notice, or without it by proof that Kennedy drew 
against the crédit. If nothing else was embraced in the déci- 
sion I would not, therefore, feel caUed upon to express dissent. The 
second proposition stated above is, however, vital to the parties' 
rights, and so important generally, that it seems to be my duty 
to express a dissent, and to state my reasons therefor. 

The proposition is that even though the bank received the note 
in good faith, paying value, the facts alleged in the oiïer constitute 
a défense. Thèse facts are substantially that Kennedy, président 
of the bank and "its sole managing ofïicer," obtained the note with- 
out considération, for the bank's use in its clearing house trans- 
actions. That the act of Kennedy was a pure fraud is not doubted. 
He desired the note for his individual purposes alone, and so used 
it. Nevertheless if he had authority to represent the bank in 
the transaction it stands in his shoes, and cannot recover, notwith- 
standing it received the note in good faith, for value. That his 
office as président, did not confer such authority is, I think, reason- 
ably clear. The duties and powers of national banks, of their 
présidents, directors and other officers, are derived from the stat- 
ute, relating to this subject. The provisions principally applicable 
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are found in section 5136 of tlie Revised Statutes, and are as fol- 
lows: "The banlc laay exercise by its board of directors, or duly- 
authorized officers or agents, ail such. incidental powers as shall 
be necessary to carry on the business of baiiking, by discoiinting 
and negotiating promissory notes, drafts, biUs of excbange, and 
other évidences of debt; by receiving deposits; by bnying and 
selling exchange, coin, and bullion; by loaning money on personal 
security, and by obtaining, issuing and circulating notes, according 
to the provisions of this statute;" also "tliat the banli may eleet or 
appoint directors, and by its board of directors appoint a prési- 
dent, vice président, cashier, and otlier officers, define tlieir duties, 
* * * and dismiss tliem at pleasure;" may also "prescribe, by 
its board of directors, by-Iaws regulating the manner in whicli its 
stock shall be transferred, its directors and other officers elected 
or appointed, its property transferred, its gênerai business conduct- 
ed, and the privilèges granted to it by law exercised or enjoyed." 
The président and cashier are tlie executive officers of tlie banlc, 
and as such may represent it in the routine business ordinarily 
transacted by thèse officers; but without any express or implied 
délégation of authority by the directors, tliey cannot represent it in, 
and bind it to, such transactions as tliat under considération. If 
they can, what becomes of the office of directors, to whom, for the 
protection of stockliolders and the public, the management of tlie 
banlc is intrusted, and what function of the banlc may they not 
discharge? I need not pursue this subject, liowever, for the 
défendants do not stand upon Kennedy's authority as président, 
but upon an alleged délégation of authority, as set out in the oft'er. 
An intelligent discussion of the subject re(|uii-es a clear understand- 
ing of wiiat is proposed as évidence of sueli délégation. The terras 
of the offer in this respect are that "in the actual management of 
the business of the Sjiring G-arden National Bank, the président 
was the sole managing oiïicer; that the cashier occupied the posi- 
tion more of clerlv than of actual cashier." What is the proper 
signification of this language? I am not clear that it amounts to 
more than an offer to prove that Kennedy discharged the duties 
of casliier as well as those of président. If more was intended 
why were the words "that the cashier occupied the position more 
of clerk than cashier," inserted? Any other interprétation than 
that suggested requires the exclusion of this language as immate- 
rial. Apparently it was introduced to qualify or illustrate the pre- 
ceeding terms "sole managing officer of the bank." That the de- 
fendants so understood the oiïer seems to be shown by their assign- 
ment of error, in tliis respect, which is as follows: "Because the 
learned judge overruled the offer of défendants to show that the 
président was the executive officer of the bank." In this view of 
the offer it clearly does not embrace what is necessary to prove the 
alleged délégation of authority to represent the bank in this trans- 
action. But in any possible interprétation of the language it is no 
more than an offer to prove that he was the "sole managing oflfîcer 
of the bank" in the transaction of its ordinary and legitimate 
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business; tKat is, to prove that the directors expressly or impliedly 
conferred such authority upon him. There is no pretense of an 
express délégation ; no by-law, order, or minute of the bank on tbe 
subject is suggested. The allégation is that the directors acqui- 
esced in his exercise of the authority, and thus justifled an implica- 
tion that it had been delegated. There can be no doubt that the 
board of directors may delegate its authority; the statute so pro- 
vides; nor is there any room for doubt that such délégation may 
be implied from its acts; as where it lias acquiesced in the exercise 
of its authority by others. If, therefore, it were shown that the 
directors of the Spring Garden National Bank acquiesced in the 
president's "sole management of its business," it might be inferred 
that they had authorized him to so manage. P.ut it nowhere ap- 
pears that the borrowing of commercial paper, especially for the 
purpose avowed hère, is any part of the usual, or unusual, business 
of national banks. The court certainly has no knowledge that it 
is; and I do not believe it is. In this -^iew the implied authority 
alleged, would not embrace this transaction, even if the bank itself 
might lawfully hâve entered into it. In my judginent, however, 
the bank could not hâve lawfully entered into it; and in this vievv 
it is, of course, clear that no authority in Kennedy to do it, could 
be implied from his "sole management of the bank's business." 
The implied authority could not possibly extend, in any construction 
of the offer, beyond the lawful business of the bank. Thus we are 
brought to the question: Is the borrowing of commercial paper, 
for the purpose hère avowed, embraced within the legitimate busi- 
ness of national banks? In my judgment, as beforc^ suggested, 
it is not. Not only is no Avarrant for it, express or implied, found in 
the statute, but on the contrary th(^ scheme there provided for the 
protection of stockholders, creditors and the jniblic, in my judgment, 
forbids it. Its direct purpose and effect is déception. The in- 
flation of assets, and the crciation of flctitious crédit. The alléga- 
tion in this instance that the paper was desired to supply the place 
of smaller and less désirable notes on hand, is unim])ortant. It 
was avowedly wanted because "it would look better for the bank 
to hâve a large note, of a responsible firm, like Simons, Bro. & Co.," 
— in other words it would enable the bank to conceal its exact situ- 
ation, and give it a crédit which it did not deserve. If the purpose 
had been to croate a better appearance before the bank examiner 
the impropriety would hâve been little greater. 

There are many apparently harmless things which national 
banks may not do. They may not deal in lands, or stocks, or 
commercial paper, except in the manner and for the purposes au- 
thorized by the statutes, act as brokers, nor enter upon any other 
business or transactions foreign to the object of their création. 
First Nat. Bank v. National Exchange Bank, 92 U. S. 122; Bank 
V. Hoch, 89 Pa. St. 324; Weckler v. Bank, 42 Md. 581; Bank v. 
Johnson, 104 U. S. 271; Danforth v. Bank, 48 Fed. Eep. 271, 1 C. C. 
A. 62. I do not propose to remark upon the authorities cited by 
counsel on either side, bearing on this question, except to the ex- 
V. 55F.no. 9 — 58 



914 FEDERAL EEPORTER, VOl. 55. 

tent they are relied upon by the court. Merchants' Bank t. State 
Banlî, 10 Wall. 604; Coats v. DonneU, 94 N. Y. 168; Bank v. Arm- 
strong, 50 Fed. Eep. 798; and Morse, Banks, § 160, — are cited by 
the court on this subject. In the first of thèse cases the defendant's 
cashier purchased gold coin of the plaintiiï, paying for it with the 
check of Mellon, Ward & Co. What the case décides is embraced 
in the two following propositions, stated by the court: 

"First. If the gold actually went Into the bank, as was admltted by the 
cashier, the banli was liable as for money had and re eived, whatever mlght 
bave been the defect lu the cashier's authority, to make the purchase. Sec- 
ond. It should hâve been left to the jury to détermine whether, from the 
évidence (if the gold did net go into the bank) as to the powers exercised 
by the cashier with knowledge and acquiescence of the directors, and of the 
usage of other banks in the same clty, it might not fairly be inferred that 
the cashier had authority to bind the bank by the contract whlch he made 
for the coin." 

Thèse statements fuUy cover ail the case décides. The judge 
delivering the opinion, however, uses certain gênerai expressions, 
considered important, among which are the following: 

"Where a party deals wltli a corporation in good faith— the transaction Is 
not ultra vires~and he is unaware of auy defect of authority or irregularity 
on the part of those actlng for the corporation, and there Is nothing to ex- 
cite suspicion of such defect of authority, the corporation is bound by the 
contract, although such defect or Irregtilai-ity in fact exists." 

It is no doubt my fault, or misfortune, that I cannot understand 
precisely what this language is intended to express. Of course 
tt is to be read in connection with the facts of the case; but 
when the facts are considered it does not seem to hâve any very 
close relation to them. It surely was not intended to be under- 
stood as asserting that one who deals, in good faith, with the agent 
of a corporation, clearly outside the limita of the ordinary au- 
thority of such agents, can hold the corporation, (in the absence 
of faiilt on its part,) responsible for such unauthorized act. The 
acts of an agent bind his principal within the scope of his author- 
ity, express and implied; but no further, unless the principal is 
in fault, or has ratifled the unauthorized act. The books contain 
numerous cases which illustrate this statement. No more strik- 
ing example is found than that of The Freeman, 18 How. 187, 
in which it is held that the authority of a master to sign bills 
of lading does not render the vessel, or his employers, liable to 
a third person to whom such a bill, which he had signed without 
receiving the goods, had been transferred. His power extended 
only to signing for goods received; within this limit it was plenary. 
His position gave him crédit, and made the perpétration of fraud 
easy. And yet his principals could not be held responsible for 
his unauthorized act, to one defrailded by it. If the law was 
otherwise, no sensible person would employ an agent. In passing 
from the case of Merchants' Bank v. State Bank, it may be re- 
marked that no question of ultra vires was involved; the banks 
hâve express authority to buy coin; and also that whUe no more 
was involved than I hâve stated, the court was seriously divided 
over the resuit. 
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Coats V. Donnell, the second case above referred to, décides 
simph'^ that a bank, after enjoying the beneflt of a transaction, 
entered into by its cashier in its name — whicli in that case was, 
substantially, the borrowlng of money from brokers, (through 
drafts which the latter accepted,) could not object to the brokers' 
retaining the bank's funds (in their hands) in pajniient of balances 
due, and liabilities assumed. There the by-laws expressly em- 
powered the cashier to attend to ail the active business of the 
bank, * « * exercising his own judgnient as to ail matters," 
etc. The court points to the fact that the cashier's object was 
to obtain money to cariy on the bank's business, and that it got 
the fruits of the transaction. TVTiat is said about the cashier's 
autJjiorîity by virtue of his office, is aside of the case, and unim- 
portant. 

Banlî V. Armstrong, the last of thèse cases, is almost identical 
"with Coates v. Donnell; in principle it is qui te so. The vice 
président of the bank, who had charge of its gênerai business, 
used its securities to borrow money in the name, and ostensibly 
for the use, of the bank. The money was placed to the crédit 
of the bank, and directly after applied to the vice president's use. 
Having lawful possession of the securities he could undoubtedly 
negotiate them; and the bank would be defenseless against his 
innocent indorsee. His frand affected the banlc alone, who in- 
trusted him with its securities and business. There does not ap- 
pear to hâve been any contest whatever over this question. The 
court dismissed it in a dozen lines, without citing any authority. 
The controversy was about another matter. Hère again the gên- 
erai expressions of the court were unnecessary, and must be con- 
fined to the facts before it. 

Tlie citation from Morse, Banks, § 160, is principally, if not 
entirely, founded on gênerai observations contained in tlie cases 
just noted, and signifies nothing more than they décide. An ex- 
ami nation of ail the cases I hâve found in which the exercise by 
the président or cashier of other than the ordinary authority of 
executive ofîicers bas been sustained, shows that it was because 
of power delegated by the directors, either expressly or impliedly; 
and, also, because, almost uniformly, the bank received the fruits 
of the transaction. 

Now I trust I naay not be misunderstood. Of course the ques- 
tion of ultra vires would be whoUy unimportant if the bank its4f 
had directly entered into the transaction, or had authorized Ken- 
nedy to do so. It could not, in such case, take advantage of its 
own wrong, and enforce the note. As before stated there is no 
pretense that the bank itself directly entered into it. The allé- 
gation is that Kennedy did so as its agent — ^not expressly but 
impliedly authorized. What I mean to assert, therefore, is that 
no agency to perform this act can be implied from the évidence 
proposed by the défendants' offer, even in its broadest possible 
construction, — évidence that Kennedy "was the sole managing 
offlcer of the bank." If upon a retrial the évidence shall go so 
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materially beyond the ofler as to show that Kennedy had pre- 
viously entered npon such transactions, or tliat he had entered 
upon this particular transaction with the bank's knowledge, or 
iinder circumstances froni which such knowledge can propprly b;» 
inferred, then in iny judgment a valid défense will be established; 
but not otherwise — unless, of course it shall then appear that the 
bank did not reçoive the note in good faith, for value. I hâve 
assumed that the défendants were faultless in executing the note. 
Whether the purpose avowed by Kennedy sliould not hâve warned 
them against executing it, has not been considei'ed. 



MUSER et al. v. KERN et al. 

(Circuit Court, E. D. Louisiana. May 26, 1893.) 

No. 12,142. 

Attachmbst— Priokity of Lirns— Ci.aim of Protisional Syndic. 

Wliere, after tlie levy of an attacliment in a fédéral court, défendants 
are adjudicatod insolvents, and a provisional syndic is appointed, Imt tlie 
attacliment suit goes to trial on tlie answer of défendants, witliout aiiy 
intervention by tlie syndic until after judj;ment Is rendered sustainiuy; 
the attacliment, and for the debt ou wliich it was founded, the right of 
tlio attaching creditors to the fnnd realized from the sale canuot be de- 
feated by the syndic, although the saine would hâve been paid to him il 
he had intervened at the proper time. 

At Law. Action commenced by attacliment by Muser Bros, 
against H. Ke<rn & Son. There was a judgment sustaining the at- 
tachment, and awarding plaintiffs the amount of their daim. The 
case is now heard on the claim of the provisional syndic of the de- 
fendants that the nioney realized from the attachment sale should be 
paid to him. 

E. G. Dugue, for plaintiffs. 

Bayne, Uenegre & Denegre, for E. S. Jaffray & Co. and Siegfried 
& Brandenstein. 

Grirault Farrar, for provisional syndic of H. Kern & Son. 

BILLINGS, District Judge. ïhis cause is submitted for the 
court to détermine to whom a fund shall be paid. E. S. Jaffray ,& 
Co. and Siegfried & Brandenstein, who had seized under the judg- 
ments and writs of fieri facias, and Muser Bros., who had attached, 
and the syndic, T. G. Sachse, provisional of the défendants, are 
the contesting parties. The right of the creditors who inade a 
seizure under the writs of fieri facias haviug already been adjudged 
by previous decree to outranlv the syndic and Muser Bros., and the 
fund to the extent of |5,350.34 having been awarded to them, the 
issue now remains to be decided betiween Muser Bros, and the said 
syndic as to which has the right to the balance of said fund. 

The court flnds the foUowing facts in this oase, a jury having 
been waived : This suit was oommenced on November 10, 1892, 
writ of attachment issued, and a levy was made under it on 
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the same day. On Decemlier 8, 1892, the défendants H. Kern & 
Son, upon their own j)etition, were adjudicated insolvents, and on 
December 9, 1892, at the instance of certain ereditors, tlie syndic, 
T. C. Sachse, was appointed provisional syndic; the appointment 
of Victor Mauberret, made the preceding day, ha'ving been l'evolced. 
An answer was flled by the défendants, being a gênerai déniai, on 
December 1, 1892. On December 17th the case, having been 
regularly flxed for trial, Avas tried by jury, and a verdict rendered 
whereby the plaintiff had a judgment for $2,734.81. The verdict 
maintained tiie lien and privilège of the attachment. On Decem- 
ber 20, 1892, Victor Mauberret, elaindng to be a provisional syndic, 
filed a pétition averring the adjudication of the défendants as in- 
solvents, and tlie acceptanee of their sm-render by the proper court, 
and prayed for a dissolution of the attachment. On the same day 
a rule was taken for a new trial by the défendants and by Shwartz 
& Sons, garnishees, who set up for the tirst time the insolvency 
proceedings. Thèse applications, the rule, and the pétition were 
refused, it appearing that Mauberret had bt^en superseded by 
Sachse, and Sachse did not appear. The motion for a new trial 
ou the part of the défendants and interveners was refused on the 
ground that they were présent with their connsel when their case 
was tried, and gave no reason whatever for not appearing in the 
cause in due time. The syndic who claims the balance was ap- 
pointed on December 9th, and made his appearance in this court 
for the flrst time after the clost» of the term at which the judgment 
was rendered, in response to the rule of the interveners, which was 
taken, upon a consensus, for the court to direct the disposition of 
this fund. 

It appears, therefore, that the question is whether the plaintiffs. 
Muser Bros., or the syndic, is the party entitiled to the balance of 
this fund. There can be no doubt that upon the acceptanee bj^ the 
proper tribunal of the surrender of Kern & Son and the appoint- 
ment of a syndic, and the appearance of the syndic in this court 
and his niaking the proper plea, the attachment would hâve been 
dissolved; but there was no such appearance, no such plea wasffled; 
in fact, the présent syndic did not appear hère until the 13th of 
May, 1893, and not until after a judgment had been rendered in 
favor of the plaintiffs, niaintaining their attacliment. That judg- 
ment was signed on Mareh 20, 1893, and was for the sum of 
|2,734.81, with légal interest, and contained the following clause 
with référence to the attachment: 

"It is furtlior ordered. adjudged, and decrotxl thnt the writ of altrtcliinent 
hère be, and the same is hereby, maintained; that the amcmnt of the judg- 
mert horeni retidered Vie paid ont of the properly attached, or its proceeds, 
witli privilège and with préférence over ail other présents." 

The question of law arising upon thèse facts thus fonnd is whether 
that judgment cuts Uie syndic otï from asserting a right which lie 
otherwise would hâve had. It is to be observed that the court 
that rendered this judgment had jurisdiction of a cause and of the 
parties, and the money subsequently paid into the registry of the 
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court had been reached l>y its proeess of attachment and garmsb- 
ment. Under thèse circumstances, a judgment was rendered witk- 
out any plea having been flled, either by the défendants or the in- 
terveners or tlie syndic, suggesting the insolvency. 

It seenas to me that the autihorities upon this question show that 
this judgment is conclusive. The leading case is that of Eyster v.. 
G-aff, 91 U. S. 521. In that case a suit to foreclose a mortgage 
had been commenced in a etate court of compétent jurisdiction,. 
and whUe the suit was pending, and before final decree, the défend- 
ant and mortgagor was adjudged a bankrupt, and his assignée was 
appointed. The assignée made no appearance in the cause previous 
to the judgment, the cause proceeded to a judgment, and there was 
a sale of the property under a decree of foreclosure. The question 
was as to the validity of that sale. The court say: 

■'If there was any reason for Interposing, the assignée could hâve had him- 
self substituted for the bankrupt, or made a défendant on pétition. If he 
chose to let the siiit proceed wltliont such défense, he stands as any otlier 
person vvoiild on whom the title had fallen since the suit was commenced. 
* * « Tjjg court in the case before us had acquired jurisdiction of the par- 
tl( s and of the subject-matter of the suit. It was compétent to adminlster 
fuU jubtice, and was proceeding, according to the law goveming such a suit, 
to do so. it could not talie judiclal notice of the proceedings in banliruptc}' 
in another cotu-t, however seriously they might hâve affected the rights of 
parties to the suit already pending. It was the duty of that court to proceed 
to a decree as between the parties before it, untll by some proper pleadlngs 
in the case It was hiformed of the cbanged relations of any of those par- 
ties to the subject-matter of the suit" 

In Miller v. Marigny, 10 La. Ann. 338, the court held: 

"Where the créditer of an Insolvent who has been placed upon the bilan, 
and duly notified thereof, afterwards sues the insolvent for tlie same debt, 
and obtains a jtidgment by default, which he regularly oonfirms. It is inad- 
missible to say that such judgment Is absolutely null and void. The insolvent, 
when cited, should hâve pleaded his oessio bononim, and, If his créditer could 
show no légal cause to take the case out of the usual category, the plea would 
hâve prevalled." 

If a third person who had not derived his title from the défend- 
ants, after the institution of the suit, and after the levy of the at- 
tachment, had asserted hère and now title to the property covered 
by the attachment or the writ of fleri facias, averring a title in 
himself, he could hâve been heard, and, if he had established his 
title, he would hâve received this fund; but the syndic occupiez 
the position of a person who derived his title after the property was 
in the hands of the court in a pending suit against a défendant from 
whom he derived his title, and as the court say in Eyster v. Gaiï, 
supra, if he chose to let the suit proceed without such défense, he 
stands as any other person would on whom the title had fallen 
since the suit was commenced. It is a principle of law too well 
settled to require référence to authorities that, after the institu- 
tion of a suit against the défendant which touches property, assert- 
ing a right to it, the person who takes title from the défendant is 
concluded by an adverse judgment, equally with the défendant him- 
self. The assignée of an insolvent or syndic, as he is termed, like 
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the assignée in banlcruptcy, occupies no différent position in this 
respect from any other third person. 

Tlie syndic asks tliat the property be taken away from tlie attach- 
ing creditor, and delivered over to him to be distributed pro rata 
among ail the creditors, on the ground that the statute of congress 
required a dissolution of the attachment. The answer to this is 
that a judgment maintaining the attachment stands now between 
the syndic and this property. The very force of the judgment 
in a case where there has been an attachment under our law gives 
the plaintiff the right of having his judgment satisfied out of the 
proceeds of the property in préférence to other creditors, who were 
to be paid in the order of the date of their attachments. 1 Hen. 
Dig. verbo "Attachment," § 11, par. 8, p. 148. My opinion, therefore, 
is that the plaintifïs. Muser Bros., hâve a prier right to the fund 
in the registry of the court by virtue of their judgment maintain- 
ing their attachment. The judgment must be accordingly. 



WIIITTLE et al. v. ARTIS et al. 

S.^Mî: V. BOOKWALTER. 

(Circuit Court, S. V. OULo. May 12, 1893.) 

1. Ejectmbnt— Action by Tbxants in Common— Nkcessaky Parties. 

One or more tenants in common may sue in ejectment to recover their 
undlvlded interest wlthout joining ail their co tenants. 

2. Samb— Objection to Jueisuiotion — Dismissal as to Cehtain Plaintiïfs — 

IllGHT TO PrOOKED. 

An action of ejectment, in wliicli partition at law was also sought, 
was begun in the circuit court for the southern district of Olilo, — some of 
the plaintiff s heing citizens and résidents of Virginia; others, of Mary- 
land; and two, of the District of Columbla. AU the défendants were clt- 
iaens and résidents of the southem district of Ohio. On défendants' ob- 
jection the joinder of citizens and résidents of the District of Columbla 
as parties plaintiff was held to be fatal to the jurisdlction of the court. 
On plaintiffs' motion the action was dismissed wlthout préjudice as to 
the résidents of the District of Columbla, as waa also so much of the ac- 
tion as sought partition, leaving the action pending as an action in eject- 
ment by the remalning plaintiffs. Held, that the remaining plalntlfCs were 
entitled to proceed with the action, and that it need not be dismissed 
by reason of the objection to the jurisdlction. 

8. Spécial âppbarancb — Efpbct — .Tubisdiction. 

The court being wlthout jurisdlction of the action, as originally brought, 
the service of summons was inefCectual, and, défendants having appeared 
specially for the purpose of objectlng to the jurisdlction, the remalning 
plaintiffs could proceed in the case only by obtaining new summons and 
service. 

At Law. Thèse were actions of ejectment. The flrst-entitled 
case arose in the eastem division, and the second in the western 
division, of this district. They are now lieard together on motions 
to dismiss. Denied on terms. 

Matthews & Cleveland, for plaintiffs. 

R. A. Harrison and W. H. West, for défendants. 
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SAGE, Distriot Judge. Thèse cases iuvolve the same questions. 
They are in ejectment against cotenants for an undivided intérest 
in lands. Some of the plaintiflfs are citizens and résidents of Vir- 
ginia, and others, of Maryland. In each pétition, as it originally 
stood, partition at law was also sought, and Jane Barr and her hus- 
band, David Barr, citizens and résidents of the District of Columbia, 
were joined as plaintiffs; ail the défendants being citizens and rési- 
dents of the Southern district of Ohio. Upon the défendants' ob- 
jection, under a spécial appearance for that purpose onïy, this 
joinder was held to be fatal to the jurisdiction of this court. There- 
upon, on motion of the plaintiffs, the action was dismissed without 
préjudice as to Jane Barr and David Barr, as was also so much of 
the action as related to partition of the real estate described in 
the pétition. Thèse dismissals left the actions pending as actions 
in ejectment by the remaining plaintiiïs. Now the objection is 
made that the case cannot proceed on their behalf only, and it pré- 
sents the questions whether, by reason of the objection to the juris- 
diction, the actions must be dismissed, and whether ail the tenants 
in common are necessary parties to the action. They were neces- 
sary parties to the action for partition. But that action, although 
joined with the action in ejectment, was separable and independent, 
and might be, as it was, dismissed without préjudice, and without 
aiïecting the jurisdiction of the action in ejeetraent. If Mrs. Barr 
and her husband, as plaintiffs in the action in ejectment, could be 
dismissed therefrom, and the action still be maintained, the action 
could proceed; otherwise, it must be dismissed. Jane Barr and her 
husband are not necessary parties to the action in ejectment, At 
common law, tenants in common cannot join, but must sever, in 
separate démises, in a déclaration in ejectment. Chit. PI. § 71. 
A tenant in common recovers onlv his aliquot part or share. Mob- 
ley V. Bruner, 59 Pa. St. 481; Minke v. McXamee, 30 Md. 294; 
Jones V. Walker, 47 Ala. 175. Two or more tenants in common may 
8ue in ejectment, or any one may sue alone for his share. Tilden v. 
Tilden, 13 Gray, 108; Bush v. Bradley, 4 Day, 303; Penrod v. Dauner, 
19 Ohio, 218; Shepard v. Eyers, 15 Johns. 501. I see no neces- 
sity for a dismissal, but service of sunmions in an action over 
whioh the court at the time bas no jurisdiction brings nobodj- 
into court. The appearance was spécial, for the purpose only of 
objecting to the jurisdiction, and tliere must be new summons and 
service, (excepting in No. 570, where there was a gênerai appearance,) 
and the plaintiffs must pay the costs already incuired. 

Upon thèse terms the motion to dismiss wiU be ovemiled. 
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CLOUGH V. UNITED STATES. 

(Circuit Court, W. D. Tennessee. April 13, 1893.) 

No. 3,127. 

1. United St.\tes Commisstoners — Fées — Ackkowledgment ok Bail Bonds. 

A commlssioner of tlie United States courts can chiirgo only one ac- 

kuowledgnient fee for thé piincipal and sureties in a t)ail bond, and not a 

separate fee for each. U. S. v. Ewing, 11 Sup. Ct. Rep. 743, 140 U. S. 

142, followed. 

3. Same— Affixtng Seals. 

A commissioner, in Tennessee, cannot charge a fee for afïixing seals 
to ^vrits. U. S. v. Clougli, 55 Fed. Rep. 373, followed. 

3. Same — Dkawing Complaints. 

A Tinited States commissioner is entitled to fées for drawing com- 
plaiuts in criminal cases at the rate of 20 cents per folio. U. S. v. Ewing, 11 
Sup. Ct. liep. 743, 140 U. S. 142, followed. 

4. Same— Coi'iKs of Pkocess — Drapting Affidavits — Certtpytns Oatiis. 

A commissioner is also entitled to fées for coi)ios of proccss retumed to 
court in cases wliere preliminai-y examinations in criminal cases liave been 
liad; for drafting affidavits of sureties in bail bonds; for certifying to 
oaths offlcially txiken before liim; for eutoriug the retunis of, and flling, 
pro ess, and for issuing mittlmvis writs. U. S. v. Barber, 11 Sup. Ct. llep. 
751, 140 U. S. 177; U. S. v. Ewing, 11 Sup. Ct. Rep. 743, 140 V. S. 142, fol- 
lowed. 

5. Same — Certifioates to Witnesses. 

He is likewiso entitled to fées for certlflcates fumished to witnesses, of 
tlie amount due them for attendance before liim, as commissioner. U. 
S. v. Barber, 11 Sup. Ct. Kep. 749, 140 U. S. 104, followed. 

6. Same- Setting Out Name of Défendant. 

If the department refuse iiayment of the account of a clork of a fédéral 
cotirt for services rendered tlie govemmont in cases of arrest, on the 
ground that the names of the défendants were not given, and a dnplicato 
of the account filed in the clerk's office shows who the d(!fendants were, 
and the records of the court show that tliey were subsequently indieted 
and tiied, the court will direct payment of the fées. 

7. Same— FiLixG Papers— Entering Ordeks— Rhcouding Bonds. 

The elerk of the fédéral courts is entitled to charge for fillng papers 
sont in by commissioners; for enterlng ord(>rs approving otficers' accovmts; 
for recording oftlcial bonds on minutes; for making final records; and for 
certifying to marshal's fées of jurors and witnesses. 

8. Same — l'■lLI^G Hegistry Refort. 

He is entitled to a fee of 10 cents for flling a registry report, under Rov. 
St. § 828, allowing tliat fee for flling "evei-j' déclaration * * * Qr other 
pnper." 

9. Same-Copies of Mittfmus- Copies of Sci. Fa. 

He is also entitled to charge fées for copies of mittimus writs issued 
\inder Rev. St. § 1028, and for copies of writs of sci. fa. Issued under 
Rov. St. § 710; they haviug bcen issued by order of court, and not as uiat- 
ter of course, in the routine of office. 

10. Same— Sevbrai, Défendants — Separate Writs. 

Where several défendants are jointly indieted for conspiraey, the de- 
partment erred in refusing payment of the charges of the elerk for capias 
writs for their arrest on the gronnd that a separa.te writ was issued against 
each défendant under tlie practice of the court. 
11- Same-' wEARr>iG -luiious. 

The swearing on the flrst day of the term of persons suramoiied as grand 
ajid petit jurors, to make true answer touching their qualifications as 
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jurors, is not within Eev. St. § 828, disallowing compensation to a clerk 
for admlnistering oaths to jurors; and he is entitled to a lee of 10 cent» 
for each person thus swom. 

13. Same — FiTjIng Tickets— Making Dockets. 

The clerk is entitled to fées for filing tickets of tlie district attomey 
discharging witnesses, and for maklng dockets and indexes of sci. fa. cases 
in tlie district courts. Taylor v. U. S., 45 E'ed. Eep. 531, followed. 

13. Samk— Official Rei'orts to Depaktmbnt. 

ïhe law having made it ttie duty of the clerk to make officiai reports 
to the department of ail litigation against the United States, or to which 
it is a party, he is entitled to charge therefoi', under Kev. St. U. S. § 
828, allowing him 15 cents per folio "for * * * making any record 
* * * or reDort." 

14. Same — Nature op Suit. 

If the department refuses to allow an account of tlic clerk on the ground 
that it does not sufflciently describe the nature of tlie suits m which tlie 
service was rendered, the court wlU direct payment of the account, if its 
records show that the services were actually rendered. 

15. Same— Ordeks Appointing Election Supervisors. 

The clerk is entitled to charge fées for enterlng orders appointing su- 
pervisors of élections at the rate of 15 cents per folio, and also for draft- 
ing their commissions. 

16. Same— Prbpabins Oaths dp Supervisors. 

He is also entited to fées for preparing the officiai oaths of such su- 
pervisors. U. S. V. McDermott, 11 Sup. Ct. Rep. 746, 140 U. S. 151, fol- 
lowed. 

17. Same— Afpixing Court Seal. 

And he is also entitled to $1 for issuiug each commission, but not to 
20 cents for afflxing the court seal thereto. 

18. Same— Certified Transcripts in Ckiminal Case. 

Tlie clerk Is entitled to charge a fee of 10 cents per folio for certified 
transcripts in crimiiial cases, made at the requcst of the district attomey, 
to be used outside the state, by tlie United States, as évidence to preveiit 
the dlseharge on writs of liabeas corpus of défendants undergoing sen- 
tences imposed by the fédéral court. 

19. Same— Attbndance on Two Courts. 

Rev. St. § 828, alloM'S to one who is clerk of both the circuit and dis- 
trict courts a per dierii of flve dollars, and no more, though both courts 
ai-e in session at the same time. Bcld, that the clerk mlght elect as to 
wlii h court he should charge such per diem, and, having so elected, the 
department could not disallow the charge as against that court, and 
charge it against the other. 

At Law. Action by John B. Clougli against the United States 
to recover fées for serrices rendered as clerk of the circuit and 
district courts, and as commissioner of the circuit court. Judg- 
ment for plaintilï. 

John B. Clough, pro se. 

S. W. Hawlvins, Dist. Atty., for the United States. 

HAMMOXD, J. This suit was instituted by the flllnff of the 
plaintiff's verifled pétition in the circuit court on April 18, 1891, 
and the jurisdictionial requirements of the statute authorizing such 
suits against the United States hâve been fully complied with. The 
petitiouer herein claims fées from the United States for services 
performed as clerk of the circuit and district courts of the United 
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States for this disirict, and as commissioner of the circuit courts; 
and lie has so scheduled the items claimed tliat the respective 
.amounts sought to be recovered as olerk of either court, and as 
oommissioner, are conveniently displayed and itemized, and are 
ail for services rendered previously to January 1, 1891. Aceounts 
hâve been duly rendered to the government, and properly approved 
by the courts hère, — either circuit or district, — embracing ail the 
items set forth in the pétition, and hâve been audited at Washing- 
ton, and the items sued for disallowed. 

The défendant, "for plea or answer to the plaintiff's pétition herein 
this day filed, says that the défendant admits the performance of 
the services by plaintiff, the alleged fées for which lie seeks to re- 
cover a judgment against the défendant by this suit, and, for a 
défense to this action, further says that plaintiff ought not, in law, 
to recover therefor, because défendant says that there is no statute 
of the United States, or other law, under which plaintiff should 
or oan obtain judgment for said services or for such fées," and 
issue has been properly joined thereon. 

Among the items claimed hère for services rendered by petitioner 
as a commissioner of the circuit courts are fées for maldng dockets 
and indexes, f367, and an amount erroneously disallowed him, of 
$197, on his acoounts for the sbc months ending March 31, 1890; 
and he produces the treasury statement sent him from the office 
of the first oomptroUer of the treasury, where the error is apparent, 
the total disallowance therein being $197 in excess of ail the items 
disallowed at the department, — the error being one of addition, 
apparently. But in the certifled transoript from the boolcs of the 
treasury sent to the district attorney as évidence in this case is 
an item of disallowance of just this sum, for making "dockets and 
indexes," etc.; and the commissioner's aceounts show he charged 
a like amount for such fées during that period. The error, therefore, 
was in omitting from the statement sent petitioner the item of 
|197 for docket fées. The two items, amounting to $504, must 
therefore be disallowed hère. U. S. v. Ewing, 140 U. S. 142, 11 Sup. 
Ot. Rep. 743; U. S v. McDermott, 140 U. S. 151, 11 Sup. Ct. Eep. 
746; Clough v. U. S., 47 Fed. Rep. 791. 

He also claims fées for taking acknowledgments of principal 
and sureties to bail bonds, the charge being made at 25 cents for 
the acknowledgment of each person thereto. It was ruled in the 
three cases just cited that only one acknowledgment f ee is charge- 
able for the principal and sureties on each bond. A mère inspec- 
tion of Schedule to the pétition hère shows that under snch rul- 
îng the petitioner should be allowed the sum of |31.25; and the 
f 184.25, balance of the item, must be disallowed. 

The sum of Î113.80, being fées for affixing seals to writs, at 20 
cents each, must be now disallowed, under the récent décision in 
U. S. V. Clough, (Cir. Ct. App; filed at Cincinnati, Ohio, Pebruarv 
6, 1893,) 55 Fed. Eep. 373; Id., 47 Fed. Rep. 791, 795, 796. 

The amount claimed for drawing complaints (only disallowed 
in two ont of the six aceounts hère embracing them) must, of course, 
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be allowed. U. S. v. Ewing, supra; U. S. v. McDemnott, supra; 
U. S. V. Barber, 140 U. S. 177, 11 Sup. Ct. Eep. 751; Clough t. TJ. S., 
supra. Petitioner originally charged thèse fées at 15 cents a folio, 
while the suprême court, in tlie cases just cited, lias since ruled that 
the statute authorized the charge at 20 cents per folio. He is 
therefore entitled to a deoree for the sum of $57.60 in this behalf. 

The fées claimed for "copies of process," etc., returned to the court 
under section 1014, Rev. St., in cases where preliminary examina- 
tions were had, ($13.80,) as well as thoee for drafting affldavits of 
sureties in bail bonds, (flO.lO,) and for certifying to oaths ofificially 
taken before him, (31.65,) hâve been adjudged in favor of commis- 
sioners by the suprême court in U. S. v. Barber, supra; and in U- 
S. V. Ewing, supra, that court held that fées for entering the returns 
of and ffling proeess, and for the issuance of mittimus wiits, were 
also properly chargeable against the United States by commission- 
ers. Thèse items, amounting, respectively, to |22.20 and |1.80, 
are therefore allowed hère. 

The small item of |2.55 for issuing certiflcates to witnesses for 
payment by the marshal of their fées for attendance before him 
aïs commissioner, charged at 15 cents each, is allowed. In ail the 
accounts of the commissioner involved in this case, and extending 
over a period of two years, such fées hâve only been questioned 
to this trifling extent; and fées for like services, charged in a dilïer- 
ent mode, were allowed in U. S. v. Barber, 140 U. S. 164, 167, 11 
Sup. Ct. Eep. 749. 

Payment of the remaining item, of |11.05, was refused at the 
department because the "name of the défendant" was not given in 
tihe aocount. The re'tained duplicate flled in the clerk's office 
shows who the défendant in the case was, and the records of this 
court show that he was subsequently indicted and tried for the 
offense for which he was held to bail. The item is adjudged in 
petitioner's favor. It follows from the foregoing that petitioner is 
entitled to a decree in his favor, for services rendered by him as 
commissioner, in the sum of |242. 

The amounts claimed by plaintiff as clerk of our circuit and 
district courts ajipear in Schedules A and B, respectiveh', to his 
pétition, and may be so grouped as to présent comparatively few sub- 
jects for considération by the court, although they are composed of 
numerous items, and cover a period of between four and flve years. 
Tlie legality of none of the fées claimed in this suit had been directly 
passed upon, by the suprême court when the same was instituted, 
but most of them were considered by that court in the fee cases 
decided in the summer of 1891, since which time the différences 
between clerks' charges and rulings of the treasury officiais in thèse 
matters hâve naturally very largely disappeared. 

Petitioner has withdrawn the items of the pétition lierein 
for fées for entering on the court minutes certain orders in criminal 
and other cases, and hence they need not be considered; and under 
the décision in U. S. v. Clough, supra, ail fées for afflxing seals of 
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court to process and commissions issued ont of thé cleik's offices 
are disallowed the plaintitï, the total of tliese items being the sum 
of 11,422.25. This only leaves for considération the following: 

Clerk's Fées. Circuit. District. Amounta. 

1. For flling papers sent in by commissioners | 9 00 | 84 10 $ 43 10 

2. For flling registry reports, (II. S. § 793) 90 1 60 3 50 

3. For copies miltimus writs issued, (R. S. g 1028) 34 5.5 23 45 47 00 

4. Forcopiesacire faoiaswritsissued, (II. 8. ^ 716).. 49 05 100 45 149 50 

5. For entering orders approvingofflcers' accounts 5 10 5 35 10 45 

6. For reoording officiai bonds on minutes 29 20 12 30 4140 

7. For issuing court writs, capias, and mittimus.. . 8 75 4 80 13 55 

8. For maliing tinal or complète records 836 80 693 50 1,520 30 

9. For swearing jurors on voir dire 44 10 43 40 87 50 

10. For flling tickets of district attorney, dischar- 

ging witnessea 102 20 17100 273 30 

11. For dockets and indexes, sci. fa. cases in tbe district courts 14 00 

13. For making officiai reports to department " " 8 45 

13. For per diem fées for attendance, circuit courts 10 00 

14. For ail fées in two cases in the " " 8 90 

15. For entering orders appointing élection supervisors, circuit 32 45 

16. For drafting otflcial oaths of " " " 83 60 

17. For issuing commissions to " " " 319 70 

18. For copies criminal records sent to penitentiary, " 43 00 

19. For certifying to marshal fées of jurors and witnesses, " 69 60 

30. For errors in addition in coraptroller's statement, " 9 50 

31. For transfer of fées by comptroiler to district from " 134 40 

It is frankly conceded by the district attorney that the right 
to the fées embraced in items 1, 5, 6, 8, and 1!> of tliis schednle has 
been directly ruled in petitioner's favor bv tlie suprême court in 
U. S. V. Van Duzee, 140 U. S. 1C9, 11 Sup. Ct. Eep. 758, the opinion 
of the court being delivered by the suprême justice of this circuit. 
Thèse amounts are tlierefore allowed, there being no question what- 
ever as to the performance of the services chargjjd for. 

The small item of |2.50 for flliug registry reports is also allowed. 
The statute provides that "at eacli regular session of any court of 
the United States the clerk sliall présent to the court an account 
of ail moneys remaining therein, or subject to its order, stating, in 
détail, in what causes they are deposited, and in what causes i>ay- 
ments hâve been made; and such accounts, and the vouchers thereof, 
shall be filed in the court." Rev. St. § 798. The clerk is required to 
file them, the plea admits he has filed them, the records of the court 
show they are on file, and the statute prescribes a fee of 10 cents 
for filing "every déclaration, plea, or other paper." Eev. St. § 828. 

The copies of mittimus writs, the fées for which are hère sued for, 
(Scfaedule 3, supra,) were made by the clerli under this provision 
of the statute: 

"Whenever a prisoner is committed to a shorifî or jaller by virtue o( a 
writ, warrant, or niittiimis, a copy tlioreof sliall 1»- delivered to sucli slierifl: 
or jaller, a.s bis autliorlty to liold tbe prisoner; and tbe original wrlt or war- 
rant or mittimus sball be returned to Xhc proper court or otlicor, witli tbe of- 
ficer's retum tliereon." Uev. St. § t0'-!8. 

In Taylor v. U. S., 45 Fed. Eep. 531, 535, the question presented 
for décision was wliether such copies sliould be autlitmlicated by 
the certiflcate of the clerk and seal of the court thereto, and it was 
ruled that "a copy not authenticated by such certiflcate and seal 
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would not, in law, be a compliance with, the statute quoted;" but 
tt^ere was no contention that it wa« not tlie duty of the clerk to 
issue the copies, and the record there showed that the fées for such 
copies, under the rulings of the présent treasury accounting offlcers, 
were no longer questioned; and such is the case hère. There is no 
reason why petitioner should not recover for thèse fées, as well as 
for like fées for copies of scire facias writs, (Schedule 4, supra,) 
issued with such writs, by the clerk for service by the marshal 
on the défendants therein. Jones v. U. S., 39 Fed. Eep. 410, 413. 
Thèse fées are no longer questioned at the treasury department, 
and the district attorney does not question them hère, for the 
copies were made and issued with the original writs, according to 
^he unifonn practice of the court for more than 20 years, and under 
the express orders of the court, made in the cases, at the instance 
of the law olHcer of the government. And in U; S. v. Van Duzee, 
supra, Mr. Justice Brown, for the suprême court, uses this language: 

"Wlien the clerk performs a service In obédience to an order of the court, 
he is as much entitled to compensation as if he were able to put his flnger 
upon a partlcular clause of a statute authorizlng compensation for such 
services." 

The small item marked 7 in said schedule is composed of fées for 
issuing capias writs in the circuit court, and a mittimus and re- 
moval writ in the district court. Ail thèse writs were ordered by 
the court. The fee for the mittimus was disallowed by the late 
comptroller because one had issued the préviens term; but, the 
prisoner having escaped after sentence, this second writ properly 
issued. The correctness of the writ for the removal of a prisoner 
from one division of the district to anotlier is satisfactorily estab- 
lished in Taylor v. y. S., 45 Fed. Eep. 531, 538, 539, where the exact 
point was raised and decided in this state in 1891. The fées for 
thèse capias writs were disallowed because a single writ issued 
against each of several défendants in a case for conspiracy to de- 
fraud the United States. For the convenience of the marshal and 
Ms deputies in executing writs for the arrest of défendants charged 
by indictment with crime, this course was proper, and is usual. 
Ordinarily the district attorney moves the court for separate writs 
in such cases, as an extended examination of the records of the 
court hère shows; and the motion is always granted, and separate 
writs always issue. It is doubtful if a case can be found in the 
courts hère, or at Jackson, where a single writ has ever issued for 
the an^est of more than one défendant. Leb tliis amount be allowed pe- 
titioner. 

The fées grouped in Schedule 9 are for swearing jurors, on their 
Toir dire, at 10 cents each. The statute prescribes a fee to clerks, 
^'for administering an oath or affirmation, except to a juror, ten 
cents." Eev. St. § 828. The petitioner's contention hère is that 
this exception in the statute pertains only to oaths administered to 
grand jurors, when selected as a grand jury, to "diligently inquire, 
and true presentment make, of ail offenses given them in charge," 
etc., and to petit jurors, when impaneled in a case as a petit jury, 
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"well and truly to try the issue therein joined between the parties," 
or "well and truly to assess the plaintilï's damages," etc., when tliere 
is a writ of inquiry on a judgment by default in favor of a plaintiflf; 
and that the exception in the statute does not apply to oaths pre- 
liminarily administered to men summoned to serve on jnries, con- 
cerning their statutory qualifications to become jurors at ail, any 
more than to oaths administered to them after their discharge as 
jurors, in vérification of their claim to compensation for attendance 
and travel. The fées for thèse latter oaths hâve never been called 
in question at the treasury. In this district ail claims for payment 
of their fées to jurors and witnesses by the United States are thus 
verified by oaths taken before the clerk; and, in speaking of the 
practice concerning such claims of witnesses, Judge Jackson, in 
Taylor v. U. S., 45 Fed. Rep. 531, 536, says: 

"Affidavits of those goveiiiment witnesses are taken severally by the clerk. 
as to tlie number of days they hâve attended court, and the mimbor of milei? 
traveled. Thèse services are usual, and hif^hly proper, and the foes therefor 
are according to the statute. The claim of the wltuess to lus fées Is thus based 
upon his oatli as to the facts, and the évidence of tlie clerk's care in tlie preni- 
ises Is preserved as a part of the records of Tie court." 

In Brewer v. Jacobs, 22 Fed. Eep. 217, 231-244, this court, in 
1884, had occasion, on motion for new trial, partly on the ground 
that an unqualifled juror had sat in the case, to carefully and very 
fuUy examine "the whole practice of the court in the matter of im- 
paneling its juries," and found "that, substantially, it now conforma 
to the requirements of the law, and is supported by the authorities." 
This practice is as f oUows : On the flrst day of each term the niar- 
shal returns to the court or clerk's office the writ of venire facias 
returnable to that day, and usually the flrst business after the ap- 
pointment of a crier and the bailiffs is the impaneling of the grand 
jury. The persons shown by the writ to hâve been summoned are 
called by the marshal, appear at the bar of the court, are severally 
sworn by the clerk, under its direction, "well and truly to answer 
the questions propounded to them touching their résidence, citizen- 
ship, âge, property qualification, previous service in the court as 
jurors," etc., and those of them found to possess the statutory 
qualifications are impaneled, and those not qualifled are then ex- 
cused, without ever becoming jurors at ail, or serving in such ca- 
pacity. The record entry, to copy at random from the court min- 
utes, is as follows: 

"Upon the regular call, now had in open court, of the panel to the writ 
of venire facias duly issued and returnable before this court to-day, the fol- 
lowing nanied persons, retumed as served by the marshal thoroxuider, an- 
swered, were sworn in open court by the clerk, and examined before the 
court touching their qualifications as jurors, and were duly impaneled as 
grand .iurors," etc. 

And a similar entry is made, and a like practice prevails, in as- 
certaining those possessing the requisite qualifications to become 
petit jurors. Subsequently, as cases are called for trial, the petit 
juries are impaneled from those so previously examined, when they 
are sworn on their voir dire, strictly, if need be, and when "elected" 
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are swom in the case. But the fées claimed hère are only for thèse 
preliminary oaths on the flrst day of the term, and, in strictness, 
they are not administered t& persons examined as jurors upon voir 
dire at ail, though they are so scheduled in the pétition hère. Id., 
244. "So, strictly spealiing, and at common law, a jury is impaneled 
only when they hâve been eleeted, and are ready to be sworn, 
though the modem use of the term often indicates the jury as sworn 
in a particular case. Thomp. & M. Jur. § 257; 2 Bac. Abr. 742, tit. 
'Juries,' B 8; Co. Litt. 158b; 1 Abb. Law. Dict. 200, 'Challenge;' 2 
Bouv. Law Dict, 271, 'Panel;' State v. Botter, 18 Conn. 169, 175." Id. 
242. And speaking of our practice hère, and of thèse preliminary 
examinations at the opening of the term, it was said in the case last 
cited: 

"It is in no sensé vvhatever an examinatlon of the jnror on liis voir dire. 
It is, In law, no tiial of a juror for tlie purposes for wlilcli originally triers 
were appointed, nor wonld tlie clrcumstances give the party In court the 
right to challenge a juror at tliat tlme, nor has a challenge ever, in thls court, 
been made on such a. call." Id. 243. 

The ruling of the court under this practice is therefore in favor 
of petitioner's contention, and the amount claimed is allowed him. 
Such was the ruling of late First Comptroller Durham, who in De- 
cember, 1887, caused to be prepared a printed form for clerks' fee 
bills, containing this charge, among others, "Swearing ju- 
rors on voir dire, at 10 cents, $ ," where the words "voir dire" 

were evidently used by him in the popular sensé in which the peti- 
tioner has used it hère and in his accounts. 

The items 10 and 11 of the above schedule were passed upon 
in Taylor v. U. S., 45 Fed. Rep. 531, 535, 536, 539, before quoted, 
where Judge Jackson, lately one of the circuit judges of this cir- 
cuit, and now one of the justices of the suprême court of the 
United States, considered the right of clerks to such fées. Wliat 
was said in that case about the practice of the fédéral courts at 
Knoxville is equally true of our practice hère; and the rulings 
made by that leamed judge, and his conclusions, will be followed 
hère, as there can be no question of their correctness. To the 
same effect is Van Duzee v. U. S., 48 Fed. Eep. 643, 645, 646, 
afflrmed on appeal in 52 Fed. Eep. 930, 3 C. G. A. 361. Thèse 
amounts are therefore allowed. 

There was disallowed petitioner in one of his 20 accounts as 
clerk, involved hère, (Schedule 12, above,) the small sum of $8.45 
for making reports. The fee was chargea at 15 cents per folio, 
under the statute giving clerks, "for * * » making any rec- 
ord, certiiicate, return, or report, for each folio, fifteen cents." 
Rev. St. § 828. It was his duty, under the statute, to make the re- 
ports, the provision being as follows: 

"Bvery clerk of a circuit or district coiu-t shall, withln thirty daj^s after the 
adjournment of each term theroof, forward to the solicitor of the treasuiy 
a list of ail judgments and decrees to wliich the United States are parties, 
which hâve been entered in said court, respectlvely, during such tenn, show- 
ing the amomit adjudged or decreed in each case for or against the United 
Stiites, and the term to which exécution thereon wUl be retumable." Kev. 
St. § 797. 
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-WMch. was amended by section 2 o£ the act of congress of March 
1, 1879, (20 Stat. 327,) by requiring of him, quarterly, to "report 
to the commissioner of internai revenue" detailed accounts of 
moneys- paid into court, sbowing "the name and nature of each 
case; the date of payment into court; the amount paid on ac- 
count of debt, tax, or penalty; and also the amount on ac- 
count of costs," and his disposition of the same. And, by the 
printed treasury régulations, "where a suit is comraenced in be- 
half of the United States in any district or circuit court, the clerk 
of such court will promptly report the fact, the time of the com- 
mencement, the character of the action, and the parties thereto;" 
and, by another such régulation, similar reports are required "re- 
specting post-oflfice cases." The law has thus imposed the duty 
upon the clerk to make thèse reports, and flxed the compensa- 
tion therefor; and, having made them, petitioner is entitled to the 
statutory fées. 

Per diem fées for attendance (Schedule 13) were refused in his 
account on the supposition that the clerk did not attend the cir- 
cuit court hère on two days in 1887. The records show the court 
was in session on the two days in question, that he was présent, 
and that action of the court was had in civil suits on both days; 
and he is entitled to "flve dollars a day for his attendance on 
the court while actually in session." Eev. St. § 828. 

In the two small items (Schedule 14) ail the fées in two cases 
were disallowed because petitioner's account did not more particu- 
larly describe the nature of the suits. One was a criminal case for 
a violation of the internai revenue laws, in which the trial resulted 
in an acquittai, and the other was an action at law to recover 
of the owner of a certain steamboat the amount due the govern- 
ment, under the law, for its inspection, and the United States, 
being unable to procure service of process on the défendant, dis- 
missed the suit after several terms. The amount hère claimed is 
allowed, as the ser\'ices were rendered as claimed. The records 
of this court show thèse facts. 

Schedules 15, IG, and 17, supra, are fées for services rendered by 
the clerk in and about the appointment by the court of élection 
supervisors at three congressional élections, and embrace items 
amounting to $32.45 for entering orders of court pertaining to 
their appointments, charged at the statutory rate of 15 cents per 
folio, (Eev. St. §§ 828, 2011-2015, 2025,) and $82.60 for drafting 
their officiai oaths, under the express direction of the court to 
do sio, entered on the minutes of the court at the times of their 
respective appointments, the fées therefor being charged strictly 
under the statute, and also the sum of $319.70 for issuing their 
commissions, also prepared by petitioner as clerk of the circuit 
court and issued under its seal, by direction of the court, in every 
instance, as its records show. No charge is included in said 
amount for attaching or impressing the court seal upon thèse 
commissions. Concerning fées for entering the orders of court 
appointing thèse élection supervisors, there cannot be the slightest 
question; and the right to the statutory compensation of 15 cents 
V. 55F.no. 9 — 59 
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per folio from the United States for preparing their officiai oaths 
hàs beén affirmatively ruled by the suprême court in U. S. v. Mc- 
Denhotï, 140 U. S. 151--153, 11 Sup. Ct. Eep. 746, because "it 
appears tô bave been the intention of congress that the super- 
visors shduld take an oath, which should be reduced toi writing, 
and flled with the chief supervisor," and the expense of thèse oaths 
'wais~' not held to be chargeable to the siupervisors, as in case of 
court offlcers, (U. S. v. Van Duzee, supra,) "in considération of 
the number of such supervisors, their short tenure of office, and 
presuined. inexpérience in the drawing of légal documents, and 
of the desirableness of securing uniformity in the oaths so ad- 
ministered." 

Section 2012, Eev. St., provides for the supervisor's commissions, 
and is as foUows: "The court, when so opened by the judge, shall 
proceed to appoint, and commission, from day to day, and from 
time to time, and under the hand of the judge, and under the 
seal of the court," the élection supervisors authorized by the 
statute. The clerk is entitled to a fee of |1 "for issuing and 
entering every process, commission," etc. Kev. St. § 828. The pe- 
titioner, in his accounts, charged $1 each for issuing thèse com- 
missions, and 20 cents for afflxing the court seal. In his first 
account the entire amount charged was disallowed by the ac- 
counting officers; in the next, the entire amount so charged was 
allowed; and, in the last, only the fee for seals was allowed, — ■ 
while, in an account subséquent to this pétition, the |1 fee for issu- 
ing the commission was allowed, that for the seal being disallowed; 
so that every possible ruling has been made at the treasury that 
could be made upon this point. The présent rulings at the de- 
partment, however, are in accordance with the amount claimed 
hère, so that there is now really no controversy concerning the 
items, and they are accordinglv allowed. U. S. v. Ewing, 140 U. 
S. 142, 147, 11 Sup. et. Eep. 743; U. S. v. Barber, 140 U. S. 164, 
166, 11 Sup. et. Eep. 749. 

The next item (Schedule 18) is for making certified transoripts 
in criminal cases, at the instance and request of the district attorney, 
to be sent to a penitentiary outside the state, where the défendants 
therein were undergoing sentence of imprisonment at hard labor, 
impo'sed by this court. The transcripts were procured for use as évi- 
dence by the United States against said défendants, to prevent their 
discharge under writs of habeas corpus, as shown by the clerk's 
duplicate acoounts on file. The fées are charged at the statutory 
rate "for a copy of any record or entry, or of any paper on flle, for 
each folio, ten cents." Eev. St. § 828. Tlie services having been 
thus rendered for the United States, and upon its proper request, 
"the goverament is in nO' position to repudiate" the service; and 
the fées therefor, amounting to the sum of |42, are therefore al- 
lowed petitioner. U. S. y. McDermott, 140 U. S. 151, 156-158, 11 
Sup. a. Eep, 746. 

The small clérical error of $9.50 made in the department state- 
ment upon one of the clerk's accounts against Mm is perfeotly ap- 
parent upon its face, and is, of course, allowed him hère. 
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Ibis only leaves remaining an item of $134.40, deducted from 
plaintifE's émoluments as clerk of tlie district court in Ms flrst ac- 
count, whiich. contained no pa? diem fées, ttough. his account as 
olerk of the circuit court contained such. fées for attendanoe for 
72 days, covered by the same period, at |5 a day. Just two-tMrds 
of thèse fées, or $240, was transferred by Mr. Durham, then flrst 
oompti-oller, from plaintifE's circuit to Ms district account, making 
the excess of his émoluments as clerk of the latter court this sum 
of 1134.40, by charging against him aU fées which had been disal- 
lowed. Both courts were in session those days. A statutory 
allowance is prescribed for the clerk, of "flve dollars a day 
for his attendance on the court while actually in session." Eev. 
St. § 828. "And, when the circuit and district courts sit at 
the same time, no greater per diem or other allowance sliall be 
made to any such officer than for an attendance on one court."' 
Eev. St. § 831. And "no clerk of a district court, or clerk of a 
circuit court, shall be allowed by the attorney gênerai * * * 
to retain, of the fées and émoluments of his oflice, or, in case both of 
the said clerkships are held by the same person, of the fées and 
émoluments ol the said offices, respectirely^ for his personal com- 
pensation * * * a sum exceeding three thousand flve hundred 
dollars a year for any such district clerk, or for any such circuit 
clerk, or exceeding that rate for any time les» than a year." Rev. 
St § 839. AU thèse pto^Tisions were eompiled from the original 
fee'bill act of congress, of February 26, 1853, c. 80. From the date 
of tliis original enactment to 1885, a period of over 30 years, "the 
accounting officers of tlie treasury department construed the statutes 
as authorizing the clerk to charge such per diem for attendance 
ajs he might elect, when both courts were in session on the same day ; 
and, upon such construction and interprétation of tlie statutes, it 
had been the praetice to ad just and aîlow such accounts." Butler 
V. U. S., 23 et. Cl. 162, 163, The novel ruling of the comptroller 
in Butler's Case was identical with his ruling hère, and the décision 
of the court of claims was against it, saying, "We conclude that 
the previous rulings of the department, to which, we are informed, 
it has returned since this controversy arose, were correct," and 
judgment was rendered for plaintiiï. Id., 166. Tliis case was de- 
cided in February, 1888, and in April of the same j'ear the identical 
question was presented to Judge (now Mr. Justice) Brewer for dé- 
cision in Goodrich v. U. S., 35 Fed. Eep. 193, who, in arriving at 
the same conclusion in his opinion, says : 

The clerk "was entitled to the per diem in the court in whicli he chargecl 
it. Congress has so enacted. How ean he be deprlved of that V)y reason of 
the fact that lie might be also entitled to a per diem in another court? Sup- 
poser a party is subpoenaed in two cases tried on the saine day, and the law 
proliibits more than one witness fee on the same day. Might lie not exer- 
cise the right of demandiug his feo in tlie otise where the solveney of the 
parties would secure its payment, and could such parties insist that it be 
charged in the other case, in which, perhaps, the insolveney of the parties 
would prevent his receivlng any pay? Or suppose the per diems in the two 
courts were différent. If he attends both courts, would he not be entitled to 
■charge the larger per diem, rather than the less? In other words, may he not 
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insist iipon anything that the statute gives Kim, and can the fact tliat lie 
miglit hâve made anotber cliarge on another accotmt be pleaded as a défense 
to a légal charge on the one accountî While it is true that the gqvemment 
ougUt not to pay any more fées than congress has determlned that it should 
pay, yet I think an offlcer niày avail himself of evei^'thing the statùte glves 
him,- ahd tiiat, where there are two charges possible, lie is not bound to take 
the least valuable." Id. 195, 196. 

In view of thèse décisions, and of the présent ruling at the de- 
partment, which really remoTes ail controversy upon this item be- 
tween the parties hère, (for, except in this single insitance, there 
has heen no such action taken by the accounting officers upon 
petitioner's accounts, as the record of this case shows,) and of the 
unquestioned uniformity of décision for 40 years at the treasury, 
with an exception of but one comptroller, adhered to only during 
a portion of his officiai terni, and of the earlier rulings made oontem- 
poraneously with the original act of 1853, and for so long foUowed al- 
most without interruption, (U. S. t. McDermott, 140 U. S. 151, 1 54, 11 
Sup. et. Kep. 746,) as well as upon principle, and a proper construction 
of the statute, our holding is that, the clerk having legally chargea his 
per diem fées for attendanoe upon one court, the comptroUer has no 
authority, under the statute, to disallow them, no matter for what 
purpose, nor whether, by any furthe^r action, he at the same time 
allows like per diems for attendanoe in the other court, in which 
they "were not claimed, nor proven in accordance with the statute, 
nor at ail, nor approved by any court. Eev. St § 846; Act Feb. 
22, 1875, (18 Stat. 333; 1 Supp. Eev. St., 2d Ed., p. 65.) The comp- 
troller did DOt claim to hâve the power, arbitrarily, to simply dis- 
allow thèse fées; but he went further, and arbitrarily allowed a 
lilie amount, not claimed nor proven, nor passed upon by the court. 
Both actions were erroneous, beyond question, and the amount, in 
this regard, claimed by petitioner, is allowed him, accordingly. 
Therefore, let a Judgment be entered for the petitioner in this cause, 
for the amount to which he is entitled under this opinion, and for 
costs. 

Decree accordingly. 



PULLMAN'S PALACE-CAR CO. v. HARKINS. 
(Circuit Court of Appeals, Third Circuit. May 25, 1893.) 

No. 5. 

1. Jury— Chali;Enges to Aiîkay. 

In a fédéral court it constltutes no ground of challenge to the array of 
jurors that three of the persous named In the venire had diod nfter their 
naines were placed In the wlieel, and bofore the time of the drawing. 

2. Expert Evidence— Dangerous Maohinery. 

In an action to recover damages for a death caused by being caught in 
a small, rapldly revolving shaft while deceased was working near it, there 
being no évidence that he saw it, there was no error in admitting évidence 
of experts tliat revolving shaftmg is daiigerous macliiuery, the danger 
being latent. 

3. WiTHESs— Ex-amination. 

In an action for damages for a death caused by unguarded machlnery, 
where a witness for plaintiff is asked, on cross examlnation, if it occurred 
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to him at tîie time tuât there was danger about thé work, to wliich he 
answers in tlie affirmative, ttiere is no error in permitting him, on redirect 
examination, to be aslied wherein tlie danger conslsted. 

4. Mastek AND Servant — Dangerous Machinery— Fellow SEHVANTg. 

Wliere a worliman is lùUed by being eaught in an unprotected revolvlng 
sliaft, of whose dangers he Is ignorant, tbe liabillty of ttie employer is 
not dépendent upon wlietlier he moved against it involuntarily, or was 
pushed against it by the shoving forward of a timber, wliich he and other 
workmen were lifting into place. 

6. Samb — Instructions. 

In such case it is v?ithin the soiind discrétion of a fédéral court to say ita 
its charge to the jury that it is beyond reasonable doubt that, if the shaft 
had been boxed over, guarded with boards, or stopped while deceased was 
working there, the accident would not hâve happened. 

6. Samb— DuTT op Masteh. 

In such case it is not error to charge that "a servant knowing the fact 
of machinery being in motion close by the place where he is working may 
be entirely ignorant of the risk he would incur by falling against or coming 
in contact with it. In such case it is the duty of the master not only to 
exercise due care, but good faith, towaxds the servant, and to Inform 
him of the risks he undertakes." 

7. Same. 

Where the proximate cause of a servants death was unprotected ma- 
chinery, of whose dangers he was ignorant, it was not error to refuse a 
charge that, if death resulted from the négligence of a certain fellow 
servant, with whom he was working, there could he no recovery, and 
to charge instead that it was the spécial and untransforable duty of 
the master to take reasonable précautions in protecting its servants from 
dangerous machinery. 

8. Trial — Instructions — Pederat, Courts. 

It is a settled rule in the fédéral courts that it is not error for the judge 
to express hls opinion on the f acts when the matters of fact are ulUmately 
submitted to the jury, and the rules of law are properly stated. 

In Error to the Circuit Court of tke United States for tke Dis- 
trict of Delaware. 

At Law. Action to recover damages for personal injuries result- 
ing in death. There was a verdict for plaintiff for |7 001), and 
a motion for a new trial was denied. 52 Fed. Eep. 724. De- 
fendant brings error. Aflflrmed. 

Allan McCulIoh and Geo. H. Bâtes, for plaintiff in error. 

Levi 0. Bird, (A. E. Sanborn, on the brief,) for défendant in error. 

Before ACHESON, Circuit Judge, and BUTLEE, District Judge. 

ACHESON, Circuit Judge. This was a suit by Mrs. Maggié 
Harkins against Pullman's Palace-Car Company for the recovery 
of damages for the death, alleged to hâve been occasioned by 
the défendants négligence, of her husband, Michael Harkins, wlio, 
while in the employ of the défendant at its works in the city of 
Wilmington, Del., on the moming of January 8, 1891, was eaught 
by a rapidly revolving shaft, and killed. The action was brought 
under a statute of Delaware in a state court, but was removed by 
the défendant into the United States circuit court. Harkins, who 
was about tliirty years of âge, and by occupation was a çoiiir 
mon laborer, inexperienced in the use and opération of machinery, 
went into the employ of the défendant seven or eight dàys before 
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bis deatli. He was flrst set to polishing with pumice stone the 
exterior ôf cars, and continuèd at tkat work until the morning 
of January 8th., when he wàs taken to make one of a crew of seven 
men, who were engagea, under the directions of William Roach, 
a carpenter and a foreman in the defendant's employ, in raising 
heayj; joists twentj feet long, wMch were to be used in the con- 
struction of a new second-story floor, and placing them in position 
on the top of a plate about eighteen feet above the ground floor 
of the building in which they were working. This plate rested 
against the inside wall of the building. At the distance of about 
four feet from the bottôm of the plate, and about two feet from 
the side of the building, was a girder running parallel with the 
plate, with a bar of railroad iron fastened lengthwise on the top 
of it. About three feet fxom the top of the girder and between 
it and the bottom of the plate, was a revolving iron shaft oue 
and oné-half inches in diaiheter. This shaft was parallel with 
the plate and girder, and distant frpm the bottom of the plate 
about ten inches. It was used to communicate poAver to ûve 
scwing machines in an upper room. The end of the shaft pro- 
jected from the puUey which operated it about three or four feet. 
A ladder had been placed against the girder at a distance of about 
fiye feet from the end of the shaft, and to the right of it. The 
company's head carpenter had put the men under the charge of 
Eoach, and Harkins and the others were assigned their places 
by Roach, and acted under his orders. The accident about to be 
mentioned; happened while the flrst joist was being put in place 
on the side of the building where the shaf ting was. A rope wa.s 
tied around each end of the joist, and, the other end having been 
puUed up, Roach ascended the ladder follôwed by Harkins, and 
they took their stand on the bar of railroad iron, and, with their 
backs restihg against the side of the building, they puUed up by 
means of the rope their end of the joist. They then turned around 
their faces to the plate and proceeded to lift the end of the 
joist to the top of the plate with their hands and shoulders. In 
doing this they stood on the bar of railroad iron on the top of 
the girder, between the ladder and the revolving shaft, the two 
men close together, one on either side of the joist, Harkins belng 
next the shaft, and in close proximity to the end of it. The shaft 
was revolving at the rate of 170 révolutions a minute. After 
placing the end of the joist on the top of the plate it was found 
necessary to sMf t it around a pièce of studding, and move it 
several inches more to the left, towards the shaft; and in mak- 
ing this change Harkins' clothing was caught by the shaft, and 
he was thrôwn against the bottom of the plate, between which 
and the shaft his body became wedged. He received injuries which 
resulted in his death in a few moments. 

There was no covering or guard of any kind placed at the end 
of the shaft It did not appear that any caution was given 
to Harkins in resi)ect to the shaf ting. Eoach testifled that he 
gave him no warning, and heard none given to him. Eoach furlher 
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testifled: "I do not beliere the man saw the shafting at the time 
lie was caugM. He might hâve seen it before. But at the time 
I do not think the man did, because his attention was drawn to 
.something else, — drawn to putting this around the studding." 
There was no évidence tending to show that Harkins' attention 
had erer been called to the shafting; nor did it appear that during 
the short time he had been in the defendant's employ he had 
worlved near to the shafting, or liad any occasion to notice it. 
It was 16 or 17 feet above the floor, ofî to the side of the building, 
and was not used in connection witli tlie work done in that shop. 
At the time of the accident tinsmiths were working nearly un- 
der the shaft, and there was hammering on truclvS, and other 
noises occurring- in the shop. The facts, as above narrated, ap- 
peared by the uneontradicted évidence. The assignments of error 
are 31 in nmnber. \Ve will specially notice such of them as were 
hère urged, 

The first assiguuient is to the refusai of the court to sustain 
1lie challenge to the array of jurors made by the défendant on the 
ground that before the venire issued thi-ee of the persons named 
rherein had died. It did not, however, appear tliat in the fllling 
of the wheel or in drawing the names of jurors therefrom there 
was any want of compliance witli the provisions of the act of 
congress. The rule of court has not been furnished us. Presum- 
ably its terms were fulâlled. The act of congress does not flx the 
number of the panel of jurors to be summoned for the trial of 
civil causes. The mère fact, then, that three of the i>ersons whose 
names had been placed in the wheel aftei"wards die before their 
names were drawn therefrom was not good ground of challenge 
to the array. Foust v. Corn., 33 Pa. St. 338. Perhaps, for cause 
shown, the court might hâve issued a spécial venire, retumable 
forthwith, to flll up the panel; but this was not asked. 

Assignments third and fourth and from the sixth to the eleventh, 
inclusive, raise the question wliether the testimony of expert wit- 
nesses that revolving shafting is dangerous machinery was ad- 
missible. Upon a careful considération of this record we are en- 
tirely satisfled that the testimony was properly received. Re- 
volving shafting, it appears, is attended with peculiar and latent 
danger. It seizes with fatal resuit the clotliing of any peraon who 
unconsciously or incautiously comes in contact with it. Usually 
it is noiseless. To an inexperienced person the motion of a rapid- 
ly revolving shaft one and one-half inches in diameter would not 
be observable unless he should happen to notice the puîley con- 
nected with it. One of the witnesses, an experienced machinist, 
speaks of revolving shafting as "a very harmless looking thing to 
an ignorant man." Thèse facts are not of common observation and 
knowledge. We think, then, that upon the question of the pe- 
culiarly dangerous character of this particular species of machinery, 
the case belongs to that class in which persons having spécial knowl- 
edge, expérience, and judgment may give their opinions. Ogden 
T. Parsons, 23 How. 167; Transportation Line v. Hope, 95 U. S. 
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297; Spring Oo. v. Edgar, 99 11; S. 645; Insurance Co. y. Smith, 
124 U. S. 405, 8 Sup. Gt. Eep. 534; Lewis v. Seifert, 116 Pa. St. 628, 
11 Atl. Eep. 514; Huizega v. Lumber Co., 51 Mich.. 272, 16 N. W. 
Eep. 643; Eailway Co. v. Frawley, 110 Ind. 18, 9 N. K Eep. 594. 

Tke assignments last enumerated embrace questions wliich elicited 
from the witnesses tlieir opinion upon some other points, but the 
record does not sliow tliat any objection was made to tliose ques- 
tions or exception talcen to the answers. The gênerai objection 
noted does not cover those matters, and therefore we are noi; at 
liberty to consider them. 

The fifth assignment is as follows: 

"That in the redirect examination of Josepli Farrell, a witness called on 
behalf of tlie plaintiff, the court erred in admitting the •lollowing évidence: 
'Question. You were asked about this Ijeing a place ot danger. In reply to 
tliat I vvill asli you if, la your opinion, it was a place of danger. (Objeeted 
to by eounsel for the défendant. Objection overruled. Exception noted for 
defoidant.) Q. State to tlïe jury what constituted tiie danger of that place. 
Answer. It was an open pulley; nothiug to cover it; very close to the slde 
of the building; and the man could not help being caught tlie way he was 
working there.' " 

Now, it will be perceived that the flrst of thèse questions was 
not answered at ail, and, if the objection can be regarded as em- 
bracing the second, we think that question was properly allowed, 
because, on the cross-examination of this witness, he liad been 
asked, "Did it occur to you at the tinie that there was danger 
about that job that he was engagea in?" to whicli the witness an- 
swered, "There was danger." The défendant having thus opened up 
the subject, it was not error to permit the plaintiff, on the re-exam- 
ination of the witness, to inquire in what the danger consisted. 

The assignments from the twelfth to the eighteenth, inclusive, 
are to portions of the charge of the court, and may be treated to- 
gether. In considering them and the assignments which foUow, 
we must bear in mind that, as to ail the material facts of the case, 
there was no conflict of évidence. It was clearly proved that when 
Harkins "went into the employment of the défendant he was ig- 
norant of and unfamiliar with the use and opération of machinery ;" 
and, in view of the indisputable facts, we cannot say that there was 
anything objectionable in the foUowing statement: "It does not 
satisfactorily appear from the proof that, even if the revolving shaft 
was as noisy as the defendant's witnesses testifled, Harkins could 
hâve distinguished its noise from the numerous other sounds which 
fllled the building. He had been in the establishment only a few 
days. Everything around him was new and unfamiliar, and he 
was presumably as ignorant as a chUd of the uses and dangers of 
the revolving shaft." That "the work Harkins was doing at the 
time of his death was that of a carpenter, but it can be done by 
a laborer," was testifled by Eoach without contradiction. The 
statement that Harkins "involuntarily and unconsciously moved 
against the shafting" was substantially correct, even if he was 
pushed against it, as Eoach thinks, by the workmen who were 
àt the other end of the joist assisting in handling it, and who were 



PULLMAN'S palace-car CO. V. HAEKINS. 937 

ordered by Koach. to shove it forward when lie had got his end 
around the studding. And most certainly, if Harkins was thus 
shoved against the shaft, the defendant's responsibility for thé 
catastrophe was not lessened. The évidence quite justified the 
statement: "But ail the witnesses agrée in the opinion that shaft- 
ing, when in motion, is Tery dangerous, and that it should be boxed 
or covered or protected in some manner when in a place where 
persons are liable to corne into contact with it." Nor do we find 
any just ground for reversai in the foUowing commenta of the 
judge: 

"Exactl.v what was the immédiate cause of lus being thrown agninst the 
sliaft,— whetlier by a slip ol tlie foot on the rail or by his moving sideways 
towai'ds the shaft, or by the pusliing of Boaoh against the otlier side with 
the joist,— it Is idle to speculate, but it is reasonably certain that if he had 
knowii or liad becn warned of the fatal danger of coming in contact with that 
pièce of macliinery he wonld hâve taken care to avoid the risk of doing so; 
aud it is beyoud roasonable doubt that if the shaft had been boxed over, 
guarded witii boards, or had been stopped while Koach and Harkins were 
working there, this accident would not hâve happened." 

Thèse observations were pertinent, and within the Sound dis- 
crétion of the trial judge. 

The nineteenth assignment is as follows: That the court erred 
in charging the jury: 

"The servant, knowing the fact of machinery being in motion close by tlio 
)>lace «'hère ho is working, may be entirely ignorant of the risk he would in- 
cur by fallhig against or coming in contact with it. In such a case it is the 
duty of the master not only to exercise due eare, but good falth, towards 
iho servant, and to inform him of the risks he undertakes." 

With référence to the facts of this particular case this instruc- 
tion was unobjectionable. Paulmier v. Eailroad Co., .34 N. J. Law, 
151; Eailway Co. v. Frawley, 110 Ind. 18, 25, !) N. E. Eep. 594. 

The twentieth and twenty-fii'st assignments are to portions o( 
the following extract from the charge: 

"Applying the law to tlie facts of the présent case as they hâve been devel^ 
ojDed by liie testimony, you will flrst consider the question whether the dé- 
fendant was guilty of négligence in ordeving Harkins into a situation, to him^ 
of unkiiown péril, but whicli was knowu to the défendant, and which could 
easily hâve been guarded against by the exercisi? of ordlnary care and 
pnidence on the part of the défendant, either by giving spécial irstruetions 
io Harkins, or by fenoing ofl: the end of the shaft near which he Avas woric- 
ing. immediately before the accident, or by stopping it. It is conceded that 
unprotected shafting, wlien in motion, is dangerous, and there was testi- 
mony before you to show tliat it was customarj- and usual to box, cover, or 
fence off this class of machinery, including llywheels and eogwheels, when, 
in a situation where workmen or othors passing in close proximity to tliem. 
may be caught. You wUl consider, also, whether, in the absence of such 
visible guards as bave been riiontioned, the omission to stop the opération of 
the shaft while Harkins was working near it does not constitiite nég- 
ligence. That Harkins was ordered to a place of unusual and Imminent péril 
to an ignorant and inexperienced man is cleaily ilUistrated by the sudden 
manner of his death. Had he knowu of and appreciated the danger, it 
might be said that he assumed the risk by going up tlie ladder, when ordered 
to do so by Roach, and taklng his station near to the end of the shaft. In 
that case, with fuU knowledge of the possibilitles, and with the instinct of self- 
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presfefvàtlon common to human nature, Kie might hâve avdided the .iceldent; 
but hiB: was Ignoi-ant ol and inexpemeaced in the use of, machinery and of its 
di.ngers, and on tliat account was ail the more enfitled to thè protection and 
care of the défendant. That Roach dld not give him waming does not excuse 
tlie défendant, for the duty of the naaster to protect Msserviint under such 
cireunistances cannot be assigned to another. A ^ngle board or scantling 
nailed up between thé plate and the glrder at the end of tlie shalt would 
liave protected Harliins. The throwing ofï of tlie belt'for a few minutes 
would hâve stopped the motion of the shaft, and would hâve afforded him 
equal security." 

Mucli of what we hâve already said is applicable to thèse instruc- 
tions. There was, vs^e repeat, no conflict of testiinony as to the 
controUing facts of the case. The particular statements of fact 
contained in the portion of the charge just quoted are, we think, 
fairly sustained by the proofs. If it were not expressly conceded 
that shaf ting in motion is dangerous, there M'as no évidence to 
counteract the positive testimony to that effect. It is the settled 
doctrine that in the courts of the United States it is not réversi- 
ble error in the judge to express his own opinion on the facts if 
the rules of laAV are correctly laid down, and ail matters of facl 
are ultimately submitted to the jury. Eucker v. Wheeler, 127 U. 
S. 85, 8 Sup. et. Rep. 1142; Doyle v. Railwày Go., 147 U. S. 413, 13 ' 
Sup. et. Rep. 333. Now, looking at the whole charge, we think 
the portions complained of were no more than expressions of the 
opinion of the trial judge, and did not amount to binding instruc- 
tions. Moreover, upon the uncontradicted évidence, it is very 
difficult for us to see how reasonable men could differ upon the 
question of the defendant's négligence in putting Harkins, without 
waming, into the position of undoubted danger in which he lost 
his life. But the judge did not withdraw the question from the 
jury. He distinctly submitted to the jury the question of the de- 
fendant's négligence, and also the question of the alleged négligence 
of Harkins. The concluding words of the charge were thesïe: 

"You wlll hâve to consider the question of négligence. It is one of fact, 
and should be considered by you under the instructions of the court on tlie 
law applicable to the particular clreuinstances of this case. Almost evei-y 
case of this kind varies In Its facts. We hâve endeavored to state as briefly 
as we could the points of law whlcli should govern you in maklrigup your ver- 
dict. If, on due délibération, you shaU flnd that the défendant was guilty of 
négligence, and that Michael Harkins, the deceased, was not guilty of con- 
tributory négligence at and before his death, then your verdict wlll b© for 
the plalntliff. * : * * If you find that the défendant was not guilty of any 
négligence, or that. If so guilty, Harkins was also guilty of contributoi-y nég- 
ligence, or tiiat his deàth was caused hf tli© négligence of a fellow servant, 
then, of course, you must retum a verdict for the défendant." 

The twenty-second, twenty-flfth, and twentj'-sîxth assignments 
relate to the supposed négligence of Roach, and the instructions 
of the court ï:elating there to. The défendant, in its third point, 
asked thé court to charge "that, if the juiy believe that the ac- 
cident was caused or contributed to, by the négligence of William 
Roach, who was working with Harkins at tlie time of his death, 
the said Éoach was a fellow servant of Harkins, and the plaintifl 
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cannot recover;" and in its fifth. point prayed the following îa- 
struction: "That if the jury from the évidence believe that the 
death of Harkins was caused by any négligence on the part of 
Koach, it was from the négligence of a fellow servant, and the 
plaintiff cannot recover." 

The portion of the gênerai charge complained of in the twenty- 
second assignment evidently was called forth by thèse requests, 
and what the court there said upon the subject of négligence had 
relation to the respective duties of Koach and the défendant. If 
there was an apparent assumption of négligence on the part of the 
défendant, it was in a fair discussion of the defendant's theory of 
négligence. It was not unqualifledly afflrmed. We quote this 
portion of the charge: 

"On behalf of the défendant it is claimed that, if Harkins' deatli was caused 
by tlie négligence of his fellow servant, Roach, the plaintifi! cannot recover. 
As a gênerai proposition, and under ordinary circumstances, this would be 
true; but in the présent case the direct and proximate cause of Harkins' 
death was the uncovered and rapidly revolving shaft, of the danger of which 
he had no knowledge. It was the duty of the défendant to talie reasonable 
précautions in protecting its servants from the danger of exposed macliinery. 
This duty was the spécial and untransferable duty of the défendant, and the 
omission to fence off the end of the shafting, or to stop its motion, was the 
négligence of the défendant, and not the négligence of Roach. It does not ap- 
pear that Koach had any authority to stop the shaft or to fence off tlie end 
of it. He was a carpenter, and, as far as the évidence shows, had nothing 
to do with this particular pièce of machlnery." 

Thèse instructions were repeated substantially in the spécifie 
answers to the defendant's third and fifth points. We flnd no 
error therein, nor in the refusai of the court to afflrm those points 
without qualification. 

In Hough V. Eailway Oo., 100 U. S. 213, where a locomotive engi- 
neer in the defendant's employ was killed in conséquence of de- 
fects in the engine, owing to the négligence of the company's mas- 
ter mechanic and foreman, the former of whom had exclusive man- 
agement of the motive power of the company, and the latter the 
control of the engineers in assigning them to duty, it was held that 
the défendant was liable. While recognizing the nile exempting 
the common master from liability to a servant for injuries caused 
by a fellow servant, the court states that to the rule there are 
well-deflned exceptions, one of which arises from the obligation of 
the master not to expose the servants, when conducting his busi- 
ness, to périls or hazards against which they may be guarded by 
proper diligence on his part. The like ruling was made in Eailroad 
Co. V. Herbert, 116 U. S. 642, 647, 6 Sup. Ct. Rep. 590; and, speaking 
of the responsibility of the master to his servant, the court said: 
"Indeed, no duty required of him for the safety and protection of 
his servants can be transferred, so as to exonerate him from such 
liability." In the very latest décision of the United States su- 
prême court upon the gênerai subject, — Eailroad Co. v. Baugh, 13 
Sup. Ct. Eep. 914, — ^which, against the trend of some former cases, 
holds that a fireman on a locomotive engine is a fellow servant with 
the engineer, we flnd this emphatic language in respect to the duty 
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of tlie master to provide a safe place for tlie sentant wlien iu tlie 
performance of his work: 

< "Agatn, a master employing a servant Implieclly engages witli liini tliat tlie 
place: in whlch lie is to work, and the tpols or machmery ,witli wliich lie is to 
work or by wliich lie is to be surrounded, shall be reasonably safe. It is the 
master wlio is to provide tlie place and the tools and the maeliinery, and 
when lie employs oue to enter imto his sei-vice he inipliedly says to lilm that 
there is no other danger in the place, the tools, and the machinery tlian such as 
Is obvions and necessary. Of eonree, some places of work and some kinds of 
machniery are more dangei-ous tlian others, bnt that is somethlug which inheres 
in tlie thing itself, which is a niattcH' of iieccssiTy, and caimot be obviated. 
But within such limits tlie master who providés the place, the tools, and 
fh(ï machinery owos a positive duty to his employé in respect thereto. That 
positive duty does not go to the extent of a guaranty of saf ety, but it does re- 
quire that reasonable précautions be taken to secure safety, and it matters 
not to the employé by whom that safety is secnred, or the reas(>nable pré- 
cautions therefor taken. He lias a right to look to the master for tlio dis- 
cliarge of tliat duty, and if the master, instead of dicharging it hlmself, sees 
fit to hâve it attended to by others, that does not change the measure of ob- 
ligation to the employé, or the latter's right to insist that reasonable pré- 
caution shall be taken to secure safety in thèse respects." 

Thèse principles prevail in the courts of Delaware and Pennsyl- 
vania. Foster v. Pusey, (Del. Super.) 14 Atl. Kep. 545, 547; Trainor 
V. Eailroad Ce, 137 Pa. St. 148, 20 Atl. Rep. 632. 

But, again, where a servant receives an injury, occasioned in part 
by the négligence of his master and in part by that of a feUow serv- 
ant, the master is liable. Railway Co. t. Cummings, 106 U. S. 
700, 1 Sup. et. Rep. 493; Paulmier v. Eailroad Co., supra. We 
think Roach occupied the position of vice principal, but, even if he 
was a mère fellow serrant with Harkias, and guUty of, négligence, 
the défendant could not escape the conséquence of its own négli- 
gence. 

The twenty-nuith, thirtieth, and thirty-first assignments relate 
to the instructions of the court in answer to the defendant's requests 
upon the question of the supposed négligence of Harkins. With- 
out quoting those instructions, we content ourselves with stating 
that we think they are entirely free from error, especially in view 
of the final instruction of the court in the gênerai charge. But 
iwe must add that we can discover nothing in this record which 
would sustain a flnding that Harkins was guilty of contributory 
négligence. 

The judgment of the circuit court is aflflrmed. 



NORTHERN PAO. R. CO. v. PETIDRSON et nh, (two cases.) 

(Circuit Court of Appeals, Eiglith Circuit. May 1, 1893.) 

Nos. 198, 199. 

RAILR0.4.D COMPANIES — ACCIDKNTS AT CrOSSINGS — EVIDENCE. 

Plalntiffs, riding in a wagon immedlately in the renr of another wagon 
driven by a boy of 15, were approaching a railroad crossing, with whose 
surroundings they were unfamiliar, on a dark night The wagons were 
stopped at a point wlùch was some 85 feet from the track, with whose 
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exact location they were unacquainted. From this point tliere wais a view 
of less than 500 feet of tlie track, owing to a deep eut ni-ar tlie crossing-. 
Hefe tliey looked and llstened, but, perceiving no train, started on again. 
At this moment tlieir attention was attracted to a light some 40 rods in 
front and a little to tlie left of them, wliicli they tooli to be on the 
railroad, and which they wat hed until tl\e second wagon was on tlie 
track, when for the first time they discovered a ti-ain to their right, 
some 10 or 15 rods distant, and approachiug at the rate of 30 miles an 
tLOiu: Before they could avoid the danger the engine struck the wagon, 
Idlling the horses and injuring plaintifïs. Hdd, that it could not be said 
as matter of law that they were guilty of contrlbutory négligence, and the 
case was one for tlio jury. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

Thèse were actions bv Charles U. Peterson against the Northern 
Pacific Railroad Company and by Franli O. Peterson against the 
siame défendant for personal injuries. There was judgment for 
plaintifE in each case, and défendant brings error. Aflirmed. 

Tilden E. Selmes, for plaintiff in error. 
John W. Arotander, for défendants in error. 

Before CALDWELL and SASBORN, Circuit Judges, and THAY- 
ER, District Judge. 

SANBORN, Circuit Judge. Tliese writs of error were sued ont 
to reveree two judginents against the Northern Pacific Railroad 
Compan^', the plaintiiï in error, and in favor of the défendants in 
error, respectively, which were rendered on aocount of personal in- 
juries resulting to them from the collision of an engine and train 
of cars operated by the company with a wagon in Avliich they were 
crossing the railroad upon the public highway. The défendants 
in error, who were the plaintifls below, and who will be so desig- 
nated, brought sepanate actions, but thèse actions were tried to- 
gether to the same jury, and the verdicts and judgments rest upon 
the same record. This record disclosea the following facts: 

Between 7 and 8 o'clock in the evening of November 28, 1890, the 
engine drawing a passenger train struck the wagon in which the 
plaintiff s were crossing the track, and seriously injured them. 
There was no moon. The night was dark and cloudy. The plain- 
tiffs were returning from St. Paul, where they had been to market 
some produce, to their homes in Ohisago county, about 37 miles 
northeast of the city. White Bear is a town between St. Paul 
and Chisago county, and the accident occurred at the crossing 
of one of the highways between St. Paul and White Bear, about six 
miles from the city. The railroad runs east and west at this point 
and the highway crosses it at grade, and at right angles. The 
train that injured the plaintiffs came from the east, and struck 
them as they crossed the track going north. Two hundred feet 
east of the crossing the railroad enters a eut which is 400 feet in 
length, about 9 feet in depth at its deepest point, and which di- 
minishes in depth in each direction from that point. For about 
1,900 feet east of the crossing the track is straight, but at that 
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point there is a shai'p curve id a eut about 16 feet deep. On ac- 
count of the eut 200 feet east of the crossing, and other obstructions 
to tiie vision, one approaching the railroad from the south on the 
Jùghway eôuld not see an engine approaching fie crossing from 
the east at' à distance of more than 540 feet when he was fiu-ther 
south than 47 feet from the nïiddle of the traclc, but from tliat 
point to the track the liue of vision rapidly extended until, when he 
reached the track, he could see an engtne appiroachlng at a distance 
of about 2,000 feet. As the plaintiffs approacàed tlie crossing, 
August Peterson, a boy 15 years old, and the son of tlie plaintifl: 
Frank O. Peterson, was driving the làfcter's team of mules, which. 
was attached to a lumber wagon, and the plaintiff Charles U. Peter- 
son was driving liis own team of horses, attached to a simUar 
wagon, just behind the mule team, and Frank O. Peterson was rid- 
ing with him. No one of thèse three persons was familiar wibli 
the topography of the land about this crossing, or knew of the cuts 
or curves to which we hâve referred. None of them was familiar 
with the highway, or had traveled over it more than three or four 
times. Isone of them knew where tlds railroad croissing was, 
though they knew there was such a crossing somewhere between 
St. Paul and WMte Bear. The teams traveled about three miles 
an hour. They stopped when the mule team was about 85 feet 
eoutïi of this crossing, and the plaintiffs and the boy looked and 
listened, but neither heard nor saw am'tàing of the coming train. 
The teams walked forward, and, as they started, the attention of 
ail three of the travelers was directed to -é' llght about 40 rods in 
front and a little to the left of them, whieh they supposed was 
On the railroad. They watched this light until the forward team 
had just crossed the track and the rear team was just upon it, 
when they flrst saw and heard the engine which was approaching 
from the east at the rate of 30îtiiles an hour, and at a distance of 
only 10 or 15 rods from them. Before the second team éould cross, 
the engines strdck it, killed the honses and injured the men. The 
headlight of the engine was brightlj' buming. There was the 
nsual confliot of testimony as to whether or not the whistle was 
sounded or the bell rung as tlie engine approached the crossing. 
The plaintiffs witnesses swore that they were not; the defendant's, 
that they were. 

At the close of the testimony the défendant requestesd the court 
to instruct the jury to return a verdict in its f avor. The court re- 
fused the request, and this refusai is the only error assigned. 

The question of the négligence of the défendant oould be deter- 
mined only by flnding whetihetr or not the whistle was sounded 
oï the bell rung as the engine approached the crossing. Thèse 
facts were disputed, and the court was compdled to submit their 
détermination to the jury;- so that the only question raised by 
this request was whether or not, under this évidence, the plain- 
tifiis were so oonclusively shown to be guilty of contributory négli- 
gence that they were not entîtled to recover. It is only when the 
facts are undisputed, and are such that reasonable men can fairly 
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draw but one conclusion from them, that the question of négligence 
is ever considei'ed one of law for the court. Kailway Go. v. Jarri, 
53 Fed. Eep. 65-70, 3 C. 0. A. 433; Eailway Co. v. Ives, 144 U. S. 
409-417, 12 Sup. Ot. Eep. 679; RaUway Oo. t. Converse, 139 U. S. 
469, 11 Sup. et Eep. 569; Eailroad Oo. v. PoUard, 22 Wall. 341; 
Bennett v. Insurance Oo., 39 Minn. 254, 39 N. W. Eep. 488; Abbett 
V. RaUway Co., 30 Minn. 482, 16 N. W. Eep. 266. Tested by ttiis 
rule, the court below properly refused to take this case from the 
jury. The question was whether or not the plaintifEs were at the 
tinie of the accident exercising that ordinary care and diligence 
to protect themselves from injury that reasonably prudent and 
eareful men would hâve used in similar oircumstances. The évi- 
dence in this case was not such, in our opinion, as would compel ail 
rea.sonable men to draw the inference that they did not exercise 
that care. The darkness of the night; the proximity of the eut 
to the Crossing, and plaintifEs' ignorance of it; the facts that they 
were not familiair with the highway; that they did not know the 
place of the crosslng; that when the forward team was 85 feet from 
it they stopped, looked, and listened for the train, but neither saw 
nor heard anytiiàng of it; that the train was running at a speed 
whioh enabled it to pass from the eut to the orossing in less than 
5 seconds; that, as the jury must hâve found, no bell was rung or 
whistle sounded; and that from the time their teams started for- 
ward again until they were upon the traok, and the approaching 
engine was within 15 rods of them, their attention was absorbed 
by the light 40 rods in front of them and on their left, which they 
supjKwed was on the railroad, — ^présent an array of facts and cir- 
cumstances from whioh we are unable to say that reasonable men 
might not fairly infer, as did the jury at the trial, that thèse plain- 
tiffs exercised as much care as reason^ably prudent men would 
bave used under sueh circumstances. 

The judgments below are accordingly affirmed, with oosts. 



BOHN MANUF'G CO. v. ERICKSON et al. 

(Circuit Court of Appeals, Blghtli Circuit. May 1, 1893.) 

No. 194. 

1. Injubt to Minor Employé— Warning dp Dangbh. 

It is the duty of a master to uotify a minor servant of tlie ordinary 
risks and dangers of hls employment, which the former knpws, or wlilcii 
a master of ordinary prudence and Intelligence would, under like cir- 
cumstances, know, the minor does not understand or appreciate, and to 
liistruct him how to a-soid them. 

2. Same — Ordinary Risks. 

No duty rests upon the master to notify the minor servant of the ordi- 
nary risks and dangers of his occupation which the latter actually knows 
and appréciâtes, or which are so open and apparent that one of hls âge, 
expérience, and oapacity would, under llko circumstances, by the exer- 
cise of ordinary care, know and appreciate. Thesa dangers the minor as- 
sumes. 
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8. Same— Latent Dangers, 

It Is the dûty of the inaster, ' however, to notify the minor serrant of 
any latent dangers conneeted with a hazardous employaient wMch are 
known to hitn, and of wMch the servant is not aware. 

4. Same— Latent Dangers— Instrdction. 

A boy of 15, at work at a relisliing machine in defendant's woodworklng 
factory, hàd liis haud eut by the knives of the machine; and ail the clr- 
cumstinces of the accident as sliown by the e'S'îdence wei'e such that he 
must hâve bc>en lield to hâve as.sumed the risiks, and défendant exonerated 
f rom any négligence in the promises, because the danger incurred was 
well known to the boy, unless the jury found that the revolving knives 
created a, suction that tended to draw into or against the knives any 
body which, like the boy's hand, was placed close to them, and that this 
was known lO défendant, but was not known to the boy. BtU, that it 
was error to refuse an Instruction to this effect, requested by défendant, 
and to give a gênerai charge in which the issue as to this alleged suction 
was not mentioncd. 

lu EiTor to the Circuit Court of the United States for the District 
of Minnesota. 

This was an action by Ernest Erickson and Swan Erickson, his 
guardian ad liteni, against the Bohn Manufacturing Company, for 
Personal injuries to Ernest. There was judgment for plaintiffs on 
the verdict of a jury in the court below, and défendant brings error. 
Beversed. 

Statement by SANBOBlSr, Circuit Judge: 

Ernest Erickson, who was a minor, and the plaintifC below, brought an ac- 
tion by his guardian ad litejn for a Personal injury, and recovered a judg- 
ment of $5,000 against tlie Bohn Manufacturing Coiupauy, the plaintiff in 
error, a corporation engaged . in the manufacture of sash, doors, and blinds, 
and it is to reverse 1his judgment that this writ of error was sued out 

On SeptemberlC, 3890, thrfèofthe Angers and a portion of the plaintiff's left 
hand wore so badly eut by the revolving knives of the defendant's relisliing 
machine that It became necessary to rcmove them. The knife head of tliis 
rehshing machine had two sharp knives boltedto it, and projecting about two 
Inches, that mado about 8,000 révolutions a minute when in opération. Thoy 
were dr'vcn by steani. and were used for shaping the slioulders of tenons. 
The pliiintiff wafe a Swede boy, 15 years old, who came to this couiitry in 
December, 1S89. About the Ist of May, 1890, he was omployed to sweep the 
floors in a large factoiy of the défendant, where there v/ere many machines 
driven l>y steam. About a week later he was put at woi'k on a pinning ma- 
chine. About two montlis later the foreman took him to the relishing ma- 
chine, toolc rails and worked wlth it, and thus by example instructed the plain- 
tif!: how to operate it. The plaintiff then operated it, and continued to do so 
from tliat tinie until he was hurt. There was not sufficient work to occupy 
this machine ail day oach day, but a,suiall portion of each day was sufficient 
to do the work upon it, and the plaintiff worked on the pinning machine when 
there was no worlc for the relisliing machine. He testifled that lie worked 
on it about three days altogether before he was hurt. Whîle the machine was 
rmming one day, tlie foiTinani brushed the shavings away from the ma- 
chine with his hand s, and thus by example instructed the plaintiff how to do 
so. The plaintiCC testifled that he; did not understand the English language, 
and that he received no instructions that he understood, other than the ex- 
amples furnished him by the foreman. He testifled that he was hurt while 
brushing away the shavings. No one but the plaintiff saw the injury inflicted. 
The plaintiff, in Jiis complaiîit, alleged the jurisdictional facts, his âge, his 
ignorance of the Énglish langurigé, his inexpérience in the use and risks of 
maclilnery, and his employaient to sweep floors. He then alleged generally 
the du ty of défendant to explain to him the dangers of àny machinei'y 
it placed him a t work uport, and how to avoid such dangers; that the défend- 
ant, on the 16th day of Sentember, 1800, carelessly put the plaintiff at work at 
the relishing machine ; that this was a dangerous machine ; that the plaintiff did 
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not appreciate Itsrjangerson accomitofhls youth and inexpérience; tliatthe de- 
fendant failed to explain them, orto mstruct hiin how xo avoid them; and then, 
wlthout any alleijatlon of any spécifie danger or liazard connected witli the opér- 
ation of tlie macliine, except Ihat referred to in llie followlng quoiations, pro- 
ceeded tlius: "But that, on llie contrary, tlio dpfenclant tlien and tliere carelessly 
and ne^ljjreutly directed plalntiff to clean offi witli liis liands, while working 
said ina(îïj)ne, tlie .«liavings congregating on tlie taille of said macliino, noar tlie 
place wliere said knives on said machine were levolving at a great and dan- 
gerous speed; that se to dean ofi: said shavings with the hands was ex- 
tremely dangerons, for the reason that the rapid révolution of said knives 
created a sti'ong suction towards the place where said knives were revolving, 
by which the haud of any person plaeed within the force of saiti snctiou was 
liahle to be drawn into and under said knives with such force and violence 
tliat it would bc extremely difUcult, if not impossible, to withdraw the sanie 
before the hand had been eut and lacerated by said knives, of ail of which 
the said défendant was then and there well aware, but of w^hich plaintiff! 
was, by reason of his youth and inexpérience, to defendanfs Icuowledge, 
wholly unaware; that on said 16th day of September, 1890, wliile plaintiff 
was dischai-ging the duties of his service, to which he was by the défendant 
wrongfnlly set on said relishing machine, and while he, as he was by défend- 
ant direc:ted, was with his left hand sweeping away tiie sliavings accumulat- 
ing on said table, near said knives, without any fault or négligence on his 
part, and solely by reason of the carelessness and négligence of défendant, 
the fingers of his said left hand were, by said powerful suction, drawn to- 
wards and under said knives, revolving witli great speed as aforesaid, and the 
three last Angers of his left hand and about one-half of the balance of liis 
said left hand were then and there and thenîby wholly eut off, and his left 
hand and the hones, muscles, tissues and nerves of the said left hand tlien 
and there terribly eut, fractured, bruised, and lacerated;" and that, by rea- 
son of the premises, lie was damaged in the suai of $10,000. 

The défendant, by its answer, dcnied any knowledge of the inanner in "whioh 
the accident happened, and any négligence on its part, and alleged that the 
plajntifi was fully aware of ail the ri.sks and dangers of the relishing machine, 
and that the in^'iu-y resulted from his own carelessness. 

There w-as an i-reconcilable conflict of testimony over the question whether 
or not the rapldly revolving knives created any suction that would draw 
articles towards the placfi where they were revolving. lîight witnesses tes- 
tified upon this question. Plaintiffi's witnesses testifled that such a suction 
was created, defendant's that It was not, but ihat the effect of the revolv- 
ing knives was to create currents of air that blew articles away from the 
knives. Tlie plaintifC testified that the knives were two inches long, that he 
knew they went aronnd and eut ont the wood, and se he was careful when 
he was cleaning and when he was cutting so as not to get his hands near 
there, but that he did not know of any draw or any suction there, and that 
while he was brushing away the shavings his hand was sucked and drawn into 
the knives. He testified in another place that his coat was flrst caught and 
drew- his hand in. 

The défendant requested the court to charge the ;iury as follows: "The 
plaintifC daims that the défendant did wrong and was négligent in not tell- 
ing him, the plaintiff, that the knives might suck his hands into them, where- 
by he might get eut. He admits by his own évidence that he knew the knives 
would eut him if he got in their way. So if you find by the évidence that 
there was no suction at ail about this machine, which would draw the liand 
of the plaintifC into the knives, then the défendant was not négligent, and the 
plaintiff canuot recover." 

The court refused ta glve this Instruction, and delivered a gênerai charge, 
which occupies seven pages and a half of the printed transeript, in which the 
issue over the existence of this suction, the latent danger from it, and the ef- 
fect of the .iury's fmding upon that issue, Is no where referred to. The refusai 
to glve this request is one of the errors assigned. 

Charles Gr. Lawrence, (Harris Eidiardson, on th.e brief,) for plain- 
tiff in error. 
John W. Arctander, for défendants in error. 
v.55F.no.9— 60 



S46 FEDERAL EEPORTER, VOl. 55. 

Before OALDWELL and SAÎ^BOEN, Circuit Judges, and THAY- 
EE, District Judge. 

SANBORN, Circuit Judge, (after stating tlie facts.) It is tte 
gênerai rule that a servant assumes the ordinary risks and dangers 
of the employment upon which he enters, so far as they are known 
to Mm, and so far as they would hâve been known to one of his âge, 
expérience, and capacity by the use of ordinary care. He does not 
assume latent dangers known to the master that are actually un- 
known to Mm, and that one of liis capacity and expérience would 
not hâve known by the use of ordinary care. It is the duty of the 
master to notify the servant of such dangers. Obviously the Une 
between dangers apparent and latent varies with tiie varyiug 
expérience and capacity of the servants employed. Eisks and 
dangers that are apparent to the man of long expérience, and of 
a Mgh order of intelligence, may be unknown to the inexperienced 
and ignorant; hence, if the youth, inexpérience, and incapacity of 
a minor who is employed in a hazardous occupation are such that 
a master of ordinary intelligence and prudence would know that 
he is not aware of or does not appreciate the ordinary risks of 
his employment, it is his duty to notify him of them, and instruct 
him how to avoid them. This notice and instruction should be 
graduated to the âge, intelligence, and expérience of the servant. 
They should be such as a master of ordinary prudence and sagac- 
ity would give under like circumstances, for the purpose of 
enabling the minor not only to know the dangerous nature of 
his work, but also to understand and appreciate its risks and 
avoid its dangers. They should be governed, after ail, more by 
the expérience and capacity of the servant than by his âge, 
because the intelligence and expérience of men measure their 
knowledge and appréciation of the dangers about them far more 
accurately than their years. Pressed Brick Co. v. Reinneiger, 
<I11. Sup.) 29 îf. E. Rep. 1106, 1107; Dowling v. Allen, 74 Mo. 13, 16; 
Raiiway Co. t. Valirius, 56 Ind. 511, 518; Buckley v. Gutta Percha 
Co., (N. Y. App.) 21 M". E. Rep. 717 j Eailway Co. v. Frawley, (Ind. 
Sup.) 9 N. E. Rep. 595, 598. 

On the other hand, no duty rests upon the master to notify the 
minor of the ordinary dangers of his occupation that are so open 
and apparent that one of his âge, expérience, and capacity would, 
under like circumstances, by the exercise of ordinary care, know 
and appreciate them. No duty rests upon him to notify the minor 
of the ordinary dangers of his employment that the latter actually 
knows and appréciâtes. As to thèse dangers and risks that he 
actually knows and appréciâtes, and as to those that are so appar- 
ent and open that one of his âge, expérience, and capacity would, 
în the exercise of ordinary care, know and appreciate them, the 
minor is governed hj the same rules as the adult. He assumes 
thèse risks by entering upon or continuing in the employment, 
and no négligence can be charged to the master, and no liability 
can be fastened upon him, because he f ails to give futile notices 
and wamings of thèse dangers, which. the minor knows and ap' 
preciates, or ought to know and appreciate, Engine Works v. 
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Eandall, 100 Ind. 293, 298, 300; Berger t. Railway Co., 39 Minn. 
78, 38 N. W. Rep. 814; Sullivan v. Manufacturing Co., 113 Mass. 
396; Fones t. Phillips, 39 Ark. 17, 38. 

Thus, if a master employs a boy of ordinary intelligence, 15 
years of âge, to work upon tlie roof of a building, and he steps 
off and falls to tlie ground, the master cannot be charged witli 
négligence because he did not notify him tliat his body woidd 
be forcibly drawn to the earth if he stepped ofl into space. If 
a blacksmith employs such a boy to assist him about his forge, 
and he places his hand in the tire and burns it, the master is 
not chargeable with négligence because he did not notify the 
boy that the are would burn his flesh. Thèse dangers are patent, 
and no boy 15 years of âge, of ordinary capacity, would fail 
to appreciate them. And if, in the case at bar, the plaintiff, 
after entering upon his work at the relishing machine weeks before, 
after repeatedly seeing the revolving knives eut the wooden rails, 
permitted his hand or his coat to come under those knives, unin- 
fluenced by the latent danger from the suction of which he was 
not aware, the défendant cannot be charged with négligence, and 
made liable hère, because it did not notify him that those knives 
would eut his Angers, and tear and draw his clothes, if he placed 
them within their reach. Thèse dangers were apparent. A boy 
of his âge and intelligence, with the expérience he had after work- 
ing in that factory four months, and at this machine at fréquent 
intervais for several weeks, must hâve known and appreciated them. 
It did not require a knowledge of the English language for him 
to see that the revolving knives eut the wood, and to know and 
appreciate the dangers of allowing his hands or clothes beneath 
them. Fortunately the lessons taught and warnings given through 
the eye are not limited to the language of any nation. At inter- 
vais for some weeks, and for three full days in the aggregate, before 
his injury, he pushed the wooden rails against thèse knives, and 
saw them eut the shavings from them. No words in any language 
could hâve added to the knowledge or appréciation of the danger 
of permitting his hands or clothes to come under thèse revolving 
knives which tMs visible démonstration of the power of this ma- 
chine must hâve given him. Nor are we left to presumption hère. 
The record discloses the fact that he did know and fully appreciate 
thèse dangers, and that he kuew how to avoid them. He testifles 
that he knew the knives went around and eut out the wood, and 
so he was careful when he was cleaning and when he was cutting, 
so as not to get his hands near them. If, then, there were no 
dangers causing the injury but thèse, which were so apparent, 
and so well appreciated by the plaintiff, the défendant was not 
liable for it. But if, on the other hand, thèse revolving knives 
created a strong suction, which was liable to draw articles to them, 
and this was known to the défendant and unknown to the plain- 
tiff, hère was a latent danger that it was the duty of the défendant 
to inform the plaintiff of ; and if it did not do so, and the injury 
resulted from this hidden risk, it was the natural resuit of the 
defendant's négligence, and it was liable for the resulting damage. 
The record disclosed no other danger connected with this work 



948 FEDERAL BEPOETEE, Vol. 55. : 

which the plaintiff did not appreciate, and thus the vital issue in 
the case became whether or not such a suction was created by the 
revolving knives, for, if tliere was no suction, there was no latent 
danger, and could be no recovery. The existence of this suction 
cannot be relegated to the ranli of one of many circumstances 
in this case tending to prove négligence, others of which were the 
direction to the plaintiff to work at the relishing machine, and the 
example set by him by brushing away the shavings from the re- 
volving knives, because whether or not this direction and this ex- 
ample were négligent depended npOn this very issue whether or 
not the dangerous suction existed unknown to the plaintiff. 
Neither the direction nor the example Avould entitle the plaintiff to 
recover if the injury was the resuit of dangers that were apparent 
to and appreciated by him, especially since he entered upon and 
continued in the employment without objection from four to eight 
weeks after he was directed to work at the relishing machine. 
Anderson v. Morrison, 22 Minn. 274, 276. According to lus own 
testimony, ail the dangers of his occupation were apparent and 
appreciated by him, except that from this suction; hence, before 
a recovery could be had, on account of this direction or example, 
the existence of the suction and its latent danger must be estab- 
lished. That the plaintiff and his counsel appreciated the impor- 
tance of this issue at the commencement of this action, and based 
the plaintiff's right to recover upon it, is demonstrated by the com- 
plaint. His counsel understood that his client could not recover 
on account of risks and dangers that he was aware of and appreci- 
ated, and that he could only recover in case his injury was the re- 
suit of some danger of which he was not apprised. He also knew 
that, as his client was the only person who saw the injury inflicted, 
it was his duty to disclose in his pleading the latent danger that 
caused it. This he did, with admirable clearness and certainty. 
After alleging the âge, inexpérience, and employment of the plain- 
tiff, and making some gênerai allégations of the duty of the de- 
fendant, and its négligence in placing him at work at the relish- 
ing machine, and in instructing him to clear off the shavings from 
about the revolving knives with his hands, he averred that it was 
dangerous to do so, because "the rapid révolution of the knives cre- 
ated a strong suction towards the place where the knives were re- 
volving by which the hand of any person placed within the force 
of said suction was liable to be drawn into and under said knives 
with such force and violence that it would be extremely difficult, 
if not impossible, to withdraw the same before the hand had been 
eut and lacerated by said knives;" that the défendant was aware 
of this suction and its danger, and the plaintiff was ignorant of it ; and 
that when the injury was inflicted "the Angers of his said left hand 
were, by said powerful suction, drawn towards and under said 
knives," and he was thus injured. The existence of such a suction 
was denied by the défendant, and this issue was spiritedly con- 
tested at the trial. The plaintiff's testimony sustained the above 
allégations of his complaint. He said he did not know of this 
suction before the accident; that his hand was sucked and drawn 
into the knives; that his coat flrst caught, and drew his hand in. 
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Under this pleading and évidence it is plain that the only real issue 
left for the détermination of tlie jury at tlie close of tlie trial was 
wlietlier or not there was a suction towards the place of the revolv- 
ing knives when this machine was in opération which caused the 
plaintiff's injury. This question should hâve been clearly and 
sharpiy presented to the jury for their détermination by the court 
below. This the défendant requested the court to do. It asked 
that the following instruction should be given: 

"The plaintiff cl.alms that tlie défendant did wrong and was négligent in 
not telliug him that tlie knivc« might suck liis liands into them, wliereby 
he niight get eut. He admits by his own évidence that he Icnew the knives 
v.'ould eut liim, if he got in tlieir way. So, if you flnd by tlie évidence that 
there was no suction at ail about the machine which would draw the hand 
of the plaintiir into the knives, then the défendant was not négligent, and the 
plaintiiï cannoc recover." 

The court refused to give the instruction, and did not mention 
this issue at ail in its charge. This was error. This request 
of the défendant should hâve been given. This record discloses, 
as we hâve shown, that this danger from the alleged suction was 
the only péril pleaded or proved connected with his employment 
which was not patent to and fuUy appreciated by the plaintiff 
before the injury. This was the only latent danger on which a 
recovery could hâve been based. If, however, there was no suc- 
tion, there could hâve been no latent danger from it, and therefore 
no recovery. The jury should hâve been so instructed. 

The judgment below is reversed, with costs, and the cause remand- 
ed, with instructions to grant a new trial. 



CHICAGO. ST. P., M. & O. RY. CO. v. ELLIOTT. 

(Circuit Court of Appeals, Bighth Circuit. May 15, 1893.) 

No. 191. 

1. Négligence— Action poh Iîr,inRY. 

An injury that is the natural and probable consetiuence of an act of nég- 
ligence is actionable. 

2. Samb — Remote Cause. 

An injury that could not hâve been foreseen or reasonably anticipated 
as the probable resuit of an act of négligence is not actlunable. 

3. Samb— Natubai, Conséquence op Act. 

An injury that is not the natural conséquence of an act of négligence, 
and that would not hâve resulted from it but for the interposition of 
a new and independent cause, is not actionable. 

4. Same. 

An injury that is the resuit of many fortuitous circumstances, no one of 
which can be fairly said to hâve been its proximate cause, is an acci- 
dent, and Is not actionable. 

5. Same. 

If the plaintiff fails to show that the négligence with which he charges 
the défendant was the proximate cause of the injury lie cannot recover. 

6. Same — Pkoximatb Cause. 

Plaintiff was in charge of certain stock shipped by rail, and was rid- 

. vxg ia the cahoose. Belore reacMug a certain, station, where he kuew it 

was usual to change cabooses, he asked the conductor if a change would 
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be made there, and was nnswered in thé négative, and told that the train 
woiUd only stop a few moments, and he would hâve no time to examine 
hls stock. On reaching the station, howéver, he got offi, walked lorward, 
and examined several cars of the stock, and then turned back, but, the 
train having already started, he feared he -yvould be unable to board the 
caboose, and tlierefore cUmbed upon a stock car, and walked backward 
along the top of the train. Betore he reached the caboose the train 
had stO'pped, and was backlng for the purpose of changing the caboose, 
and it was kleked ofC from the train just as he was stepplng iipon it, 
causing him to fall to the tracb, where his foot was crushed by a wheel. 
Hdd, that the statement of the conductor that the caboose would not be 
elmnged was not the proximate cause of the injury, and it was error to 
allow évidence thereof to go to the jury. 

In Error to the Circuit Court of tlie United States for tlie Dis- 
trict of Minnesota. Eeversed. 

Thomas Wilson, (S. L. Perrin, on the brief,) for plaintiff in error. 
Frank F. Davis, (Henry M. Farnam, on the brief,) for défend- 
ant in error. 

Before CALDWELL and SANBORN, Circuit Judges, and THAY- 
ER, District Judge. 

SAINBORN, Circuit Judge. The Chicago, St. Paul, Minneapolis 
& Omaha Railway Company brings tliis writ of error to reverse a 
judgment of |5,000 recovered by Fred. P. EUiott, the défendant 
in error, who was the plaintifl below, for personal injuries which 
he allèges resulted to him from the négligence of the company. 
The railway company had made a contract with J. B. Sutphin & Co., 
a copartnership, to transport 13 car loads of sheep from West Su- 
perior, Wis., to Chicago, 111., and to carry the plaintiff, who was 
their foreman in charge of the sheep, free. Spooner is a station 
on the defendant's railroad between West Superior and Chicago, 
about 60 miles south of West Superior. It is the head of a divi- 
sion. There is a railroad yard at this point, and the custom of 
the company is to change the crews, engines, and cabooses of freight 
trains at this station. Altoona is a station on the defendant's 
railroad about 100 miles south of Spooner. The train which carried 
the sheep left West Superior at 11 o'clock in the forenoon on Jan- 
uary 28, 1891. It then consisted df the engine, the 13 cars of sheep, 
and a caboose. At a station aboilt 25 miles south of West Superior 
two cars of dead freight were put into the train, three cars from 
the engine. The train arrived at Sf>oôner at 3 o'clock in the after- 
noon. 

The plaintiff, Elliott, boarded this train at East Superior,. a sta- 
tion a few miles southeast of West Superior, and rode free, under 
the contract with Sutphin & Co., in the caboose, from East Superior 
to Spooner. He was familiar with the railroad, the location of 
Spooner, and its railroad yards; knew that it was the custom of 
the company to change crews and cabooses at that station; had 
made at least three trips over this road before, and knew how the 
train was made up. When the train stopped at Spooner he alight- 
ed, and commenced, ftt the car next to the caboose, to examine and 
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care for the sheep. He walked forward along the train for at 
least ten minutes, and had examined ail of the sheep but the two 
carloads next to the engine, when the conductor of the train brought 
him his lunch. He took this, and started back alongside of the 
train to carrj' it to the caboose, when the train started south, 
and when he was about seven cars from its rear it was moving 
so rapidly that he thought he could not board the caboose, and 
thereupon he grasped the ladder upon one of the stock cars, ascend- 
ed it, and commenced to walk back, npon the top of the cars, to- 
wards the caboose. The employés of the Company were then 
switching the train for the purpose of changing the caboose. For 
this purpose they drew it south past a switch, so that they could 
send the caboose in on another track, uncoupled it, backed the train 
up suliiciently to send the caboose in upon this second track, and 
then puUed the balance of the train forward, leaving the caboose. 
When the train had passed south of the switch, and commenced to 
back, the plaintiff was three or four cars from the caboose. He 
knew the train was backing north, and could not go to Chicago 
in tbat direction, but he still walked on towards the caboose; and, 
just as he was stepping from the last stock car to it, the latter was 
kicked off from the train, and he fell to the ground, where his foot 
was crushed by one of the wheels of the rear stock car, which was 
still moving back very slowly. 

In the movement and handling of the train at Spooner there was 
no négligence on the part of the défendant, unless it arose from the 
foUowing facts, which were proved over the defendant's objection: 
The plaintiff, while riding in the caboose between West Superior 
and Spooner, asked the conductor if he would change cabooses at 
Spooner, and the latter replied that he would not, that there was 
no extra crew at Spooner, and that he would run through to Al- 
toona. Shortly after the conductor asked him if he would want 
anything to eat at Spooner. He replied that he would like to get 
dinner, and look over the sheep, if he had time, and the conductor 
said : "You won't hâve time for that. We won't stay there over 
âve minutes, — just long enough to change engines. The caboose 
and erew will go to Altoona." The plaintiff knew that the conductor 
was running the train under orders from superior oiïicers, and 
that his orders were liable to be changed at any time; but in as- 
cending the car, walking back towards, and attempting to step up- 
on, the caboose, he relied upon the assurance of the conductor that 
that car would not be changed, and when he climbed upon the 
stock car he supposed that the train was going out for Chicago. 
The admission of the évidence of thèse conversations, and of plain- 
tifE's reliance upon them, is the principal error assigned, and the 
ground of the error is that thèse were not the proximate cause of 
thè in jury. 

The rule of law which governs this case is not diflficult of state- 
ment, but, like many other rules, the difficulty is solely in its appli- 
cation. "Causa proxima non remota spectatur." An injury that 
is the natural and probable conséquence of an act of négligence 
is actionable. But an injury that could not hâve been foreseen 
or reasonably anticipated as the probable resuit of the négligence 
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is not actionable, nor is an injury tliat is not the natural con- 
séquence of tlie négligence complained of, and would not hâve re- 
sulted from it, but for the interposition of some new, independent 
cause, that could not hâve been anticipated. Obviously, the re- 
lations of causes to their eiïects dififer so widely, and are so A^arious, 
that no flxed Une can be drawn, that will in each case divide the 
proximate from the remote cause. The best that can be done 
is to carefuUy apply the rule of law to the circumstances of each 
case, as it arises. The effect sometimes follows immediately upon 
its moving and proximate cause, and, again, that cause works out 
its effect with unerring accuracy after a long period of time. A 
brakeman carelessly jostles a passenger from a moving train, and 
the effect follows at once. A tenant carelessly sows thistles in 
his landlord's fleld, and the effect follows months later, but not 
less surely. Again, an effect is sometimes the resuit of many 
fortuitous circumstances, no one of which can be fairly said to 
hâve been its proximate or moving cause; in other words, it is an 
accident, — a resuit that no one knowing the circumstances before 
the catastrophe could hâve reasonably anticipated. If an injury 
is the resuit of such an accident, or if the plaintiff fails to show 
that the négligence with which he charges the défendant was the 
proximate cause of the injury, there can be no recovery in his favor. 
In Railway Co. v. Kellogg^ 94 U. S. 469, 475, Mr. Justice Strong, 
speaking for the suprême court, said : 

"Tt is admitted that the rule is difticult of application. But it is generall}' 
lielil that in order to wan-ant a fiuding that tlie nesligence, or an act not 
auiountir.g to wanton wrong, is the proximate cause of the injury, it must ap- 
pear tliat the injury was tlie natural and probable conséquence of the nég- 
ligence or wrongful act, and that it ought to hâve been foreseen, in the light 
of the attending circumstances." 

In Hoag V. Eailroad Co., 85 Pa. St. 293, 298, 299, the suprême 
court of Pennsylvania said: 

"Tho true rule Is that ths injury must be the natural and probalile consé- 
quence of the négligence, — such a conséquence as, inider the surrounding cir- 
cumstances of the case, might and ought to hâve been foreseen by the wrong- 
door, as likely to flow from the act." 

The question in this case, then, is, was it the natural and probable 
conséquence, of the statement made by the conductor, that he would 
not change cabooses, and would not stop more than five minutes, 
at Spooner, — was it reasonably to be anticipated from this state- 
ment that the plaintiff, after the train had stopped at that station 
ten minutes, would climb upon the top of the cars, and be in the 
act of stepping from the rear stock car to the caboose at the very 
instant that the latter was kicked off the train? 

A probable conséquence is one that is more likely to follow its 
supposed cause than it is to fail to follow it. Was there one 
chance in a hundred that this drover, in reliance on such a state- 
ment, would climb upon this train, and so time his movements 
as to step off the rear stock car at the very instant the caboose 
parted from it? We think not. If he had alighted from the 
caboose, or cJimbed the car, or made any of his movements, after 
the train stopped at Spooner, 30 seconds earlier or later than 
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te did, lie would net hâve been injured. If, at the end of the 
flve minutes he was told that the train was to remain at Spooner, 
he had returned to the caboose; if he had not climbed upon the 
train; if, when he knew the train was backing up the other track, 
he had stopped to learn what was being done with it; indeed, 
if he liad done anything but that which he did do, or if he had 
done that at any other instant of time than that at which he did 
do it, — ^lie woiild not hâve been injured. 

Tlie natural conséquence of an act is the conséquence wliich 
ordinarily follows from it, — the resuit which may reasonably be 
anticipated from it. Perhaps the conductor might reasonably 
hâve anticipated that this drover would leave his personal bag- 
gage in the caboose, possibly he might hâve anticipated that he 
would remain tiiere himself in relia nce upon the assurance that 
the caboose would not be changed at Spooner, and if he had done 
either of thèse acts the défendant might be liable for any resulting 
injury; but who could anticipate that he would climb upon the 
cars, and put one foot on the rear stock car, and the other in the 
air, ready to descend upon the caboose, after the train had re- 
mained in the yard 10 minutes, and was backing up another track, 
and at the very instant when the caboose was being separated from 
it? No one, in our opinion, could hâve anticipated such an effect 
from so remote a cause. It was far from such a resuit as might 
or ought to hâve been foreseen by the conductor as likely to flow 
from his act, and it was error, in our opinion, to submit the évidence 
relating to thèse conversations to tlie considération of the jury. 

The authorities to which we are referred by counsel for défendant 
in error do not lead to a ditïerent conclusion. The three cases 
upon which he chieflv relies are Kailroad Co. v. Winter, 143 U. S. 
60, 12 Sup. et. Rep. 356; Pitcher v. Eailroad Co., (Sup.) 16 N. Y. 
Supp. 62; and Oison v. Eailway Co., 45 Minn. 536, 48 N. W. Rep. 
445. In the first case the passenger, Winter, informed the ticket 
agent when he bought his ticket that he wished to stop over at the 
intermediate station of Olean, and was told to speak to the con- 
ductor. He informed the conductor, who punched his ticket, and 
was told by him that the punched ticket entitled him to stop over, 
and to ride upon a later train. He stopped at Olean, took a later 
train for his destination, presented his punched ticket, and the con- 
ductor of the train refused to accept it, and ejected him. In the 
second case the conductor of a freight train informed Pitclier, a 
drover in charge of a car load of horses, that the caboose in which he 
was riding would go no further than the next station; that from 
that station he would hâve to ride in the car with his horses; 
that the train would stand 45 minutes at the place where it Avould 
be left on its arrivai at that station; and that he could go to the 
hôtel, and get his supper. He did so, and in about 30 minutes 
after the train had arrived he returned, and was in the act of 
climbing into the car where his horses were, when the train, which 
had been placed on another track, was started with a sudden 
jerk, without waming, and he was injured. In the third case 
the plaintiff. Oison, who was a drover in charge of a car load of 
horses, informed the conductor that one of his horses was loose 
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in the car, and asked Mm if it would be safe for Mm to go in, ancF 
tie him. The conductor said: "Tes; you are perfectly safe^ 
for the train is not going to stir before the passenger cornes up." 
Immediately, and before the passenger came up, Oison went be- 
tween the cars, climbed up over the couplings, slid back the door 
in the end of the car, which was the only means of ingress to it, 
and was in the act of entering when the train started with a 
sudden jerk, and injured him. Thèse are the strongest cases cited 
for the défendant in error, and they certainly bear no analogy to 
the case at bar. In Winter'a Case, the natural effect of the assur- 
ances of the ticket agent and conductor was that he would rely 
on Ms punched ticket, and try to ride on it, after he stopped at 
Olean; and Ms éjection, and the tajury resulting from it, were 
the natural conséquences of thèse représentations, and the act of 
the conductor who refused to accept Ms ticket. In Pitcher's Case, 
after the conductor had informed him that the train would stand 
still for 45 minutes, and directed him to get into the car with 
his horses, that conductor could hâve anticipated, and ought to 
hâve anticipated, that this drover would climb into Ms car during 
that 45 minutes, and that if the train was started without warning 
during that time he might be injured. In Olson's Case, after the 
conductor was expressly told that he was about to climb into the 
car, he might and ought to hâve foreseen that the natural and prob- 
able conséquence of his assurance that the train would not stir, 
and its sudden start without warning, as Oison climbed between 
the cars in reliance upon Ms statement, would be his fall and 
injury. 

In each of thèse cases the plaintiffs followed courses of action 
that they would naturally be expected to pursue. They placed 
themselves in the positions they had fairly notified the conductors 
they intended to take, and the injuries were the natural and proba- 
ble conséquences of the acts of the employés of the railroad compa- 
nies. If the plaintiff hère had informed the conductor that he in- 
tended to walk from the rear stock car to the caboose, or to stand 
with one foot on each while the train remained at Spooner, and 
then had asked him if he intended to change cabooses, and if it 
would be safe for him to so walk or stand, the, conductor might 
reasonably hâve anticipated the unfortunate resuit, but nothing less 
would hâve warned him of so improbable an event. 

If authorities are wanted in support of our views, they are: 
Railroad Go. v. Reeves, 10 Wall. 176; Scheffer v. Eailroad Co., 105 
U. S. 249, 252; Jenks v. Inhabitants of Wilbraham, 11 Qray, 142; 
Durham v. Musselman, 2 Blackf. 96; Morrison v. Davis, 20 Pa. St. 
17 J; Denny v. Kailroad Co., 13 Gray, 481; Dubuque Wood & Coal 
Ass'n V. Citv and Oounty of Dubuque, 30 lowa, 176; Hoag v. Eail- 
road Co., 85 Pa. St. 293, 298, 299; West Mahanoy Tp. v. Watson, 
111' Pa. St. 57'i, 3 Atl. Eep. 866; Eead v. Mchols, 118 N. Y. 224, 23 
]Sr. E. Eep. 468; Eailway v. Mutch, (Ala.) 11 South. Eep. 894. 

In Durham v. Musselman, supra, the défendant girdled a largo 
tree, and then set a fire around it, and left it burning, so that the 
tn.e was liable to fall at any time. The plaintiff's mare and coït 
wandered under the tree, and it fell upon and killed them, but the 
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supwme court of Indiana said, "the destruction of the cattle of oth- 
ers is not the natural ând probable conséquence of su eh a practice," 
and refused to permit the plaintiff to recover. In Jencks v. Inhabit- 
ants of Wilbraham, supra, the plaintiff wrenched the wheel and 
axle of his wagon in a bad hole in the road, but he pulled it ouf, got 
off his load, and examined it, then drew his loaded wagon over a 
muddy road for some distance, until, as he was riding on his load 
along a plâin and level road, the axle broke, precipitated him to the 
ground, and injured his spine. The suprême judicial court of 
Massachusetts held that the défendant was liable for the damage 
to the wagon as it was when he hauled it from the hole to the 
place where he examined it, but that it was not liable for his Per- 
sonal injuries, because his subséquent proceedings constituted an 
independent, intervening cause, and the defect in the road was 
too remote a cause to cnarge with thèse injuries. In Eailroad Co. 
V. Eeeves, supra, the Memphis & Charleston Eailroad Company 
received tobacco at Chattanooga, Tenu., on March 5, 1867, to be 
transported to Memphis. The agent of the railroad company as- 
surod rhe plaiutiff's agent on that day that the tobacco should go 
forward at o'clock that, afi ernoon, and if it had been forwanled 
at that time it would not hâve been injured. In reliance tipon 
this statement the l'îaintiff's agent left Chattanooga that afler- 
noon, so that he coald not subsequently look after the tobacco. 
The railroad company did not send it out until the next moming, 
wh^a the train that carried it was stopped by landslides and wash- 
O'its that had occurred during the night, and compelled to return 
to Chattanooga, where a dîsastrous tlood damaged the tobacco. 
But the suprême court held that the delay was too remote a cause 
of thi' damage to be actionable; that the flood was a new, inter- 
Ycning cause, that could not hâve been foreseen, — and declared 
that even if the agent of the railroad company had absolutely 
agreed to forward the tobacco the night before the flood, and if 
it would hâve entirely escaped injury if it had been so forwarded, 
the delay in performing the contract would not hâve been more 
than the remote cause of the loss. 

In the same way, in the case at bar, the acts of the plaintiff in 
failing to return to the caboose at the end of the five minutes he 
was told the train would remain at Spooner, in clirabing upon the 
cars, aud walking back on their tops to the rear of the last stock 
car, so that he arrived there at the very instant when the caboose 
was to be changed, were independent, intervening causes, that 
prevented the natural and probable conséquences of the conductor's 
assurances, and the movement of the train, and brought about an 
nnnatural and improbable resuit, that no human foresight could 
hâve anticipated, — an accident that resulted from a strange com- 
bination of fortuitous circnmstances, few of which seem to hâve 
been more remote, or less likely to hâve produced the surprising 
conséquence, than the conversations and acts of the conductor. 

The View we hâve taken of this assignment of error makes it 
unnecessary to consider others. The judgment below is reversed, 
with costs, and the cause remanded, with directions to grant a 
new trial. 
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BENNBTT et al. v. GLENN. 
(Circuit Court of Appeals, Fourth Circuit. May 24, 1893.) 

No. 38. 

CoRPOBATiONS — Stookholders— Unpaid Sotscriptionb — Défenses. 

In an action agamst a stocldiolder to recover an assessment for unpaid 
subscrlptions, it is no défense that the liablllty of certam other stock- 
holders on thelr subscrlptions had previously been compromised by tlie 
credltors for less than the amounts due, wlien it appears that the entire 
unpaid subscrlptions of ail the stockliolders had to be exhausted In order 
to satlsfy the creditors' clalms. 

In Error to the Circuit Court of tlie United States for the District 
of West Virginia. Afftrmed. 
Statement by FULLER, Circuit Justice: 

Thls was an action of assumpsit, brought by John Glenn, trustée, agalnst J. 
W. Bennett, to recover an assessment on 50 shares of the capital stock of the 
National Express & Transportation Company. Af ter the action was commenced, 
Bennett dled, and the case was revived agalnst his executors. The déclara- 
tion averred that in November, 1865, Bennett subscribed for 50 shares of the 
stock of the express company, and became a stockliolder therein. That in 
1806 the company assigned ail Its assets to Hofee and other trustées for the 
benefit of creditors. That in a suit in the chancery court of Rlchmond, 
in which creditors of the company were complainants, and the company. 
the trustées, and others were défendants, a decree was rendered December 
14, 1880, which ascertalned the company 's indebtedness; found 80 per cent. 
of the stock subscription was mipaid; made a call and assessment of 30 
per cent.; appomted Glenn trustée in place of the original trustées, and dl- 
rected Mm to coUect the assessment. That in 1884 the trustée brought sviit 
upon thls assessment agalnst Bennett, and recovered judgment for $1,328.33, 
which was paid m full. That on March 26, 1886, an addltional assessment of 
50 per cent, was made, making $2,500 on Bennett's stock, for the recovery 
of which, with interest, thls action was commenced. 

The executors filed pleas of non assumpsit, statute of limitation of ten years 
and of flve years, and a fourth plea as follows: "And the défendants, for 
further plea In this behalf, say the plaintifC his action aforesaid thereof 
agalnst them ought not to Lave, because they say, if their testator, Jonathan 
M. Bennett, in his llfetime, subscribed for shares of the capital stock 

of the joint-stock company and corporation known and called the National 
Express and Transportation Company, as the plaintifC in his déclaration hath 
averred, that a certain Mlchael C. Garber subscribed for 100 shares of the 
capital stock of said company, of the par value of $10,000; that Thomas 
Opie subscribed for 60 shares of the capital stock of sald company, of the par 
value of $6,000; that Hugh W. ShefCey subscribed for 150 shares of the 
capital stock of said company, of the par value of $15,000; that W. H. 
Crank subscribed for 20 shares of the capital stock of said company, of the 
par value of $2,000; that Green Peyton subscribed for 100 shares of the 
capital stock of said company, of the par value of $10,000; that L. W. Lepop 
subscribed for 100 shares of the capital stock of said company, of the par 
value of $10,000; that Sterling and Lepop subscribed for 25 shares of the cap- 
ital stock of said company, of the par value of $2,500; that L. R. Snead sub- 
scribed for 20 shares of the capital stock of said company, of the par value 
of .52,000; and. that WlUiaiii D. Hart subscrili<>d for .50 shares of the capital 
stock of said company, of the par value of $5,000. And the défendants 
further aver that after the sald several subscrlptions to the capital stock 
of said company a certain sxiit in equity was instituted in the chancery court 
of the City of Rlchmond, in the state of Virginia, m which John W. Wright, 
sheritf of the clty of Rlchmond, and, as such, admlnlstrator of W. W. Glenn, 
deceased, and other persons, credltors of the National Express and Traos- • 
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portation Company, were complainants, and tlie said National Express and 
Transportation Company and John Blair Hoge and John F. Kelly, trustées, 
açd certain other persons, were défendants, and in and to which sald chan- 
cery cause the creditors of said company were and became parties thereto, 
and by consent of said creditors and by the adjudication and decrees of the 
court therein there was paid and accepted in full discharge, acqulttance, 
satisfaction, and release of subscription of stock of the said Michael C. Gar- 
ber, to wit, on the 18th of Decembe;r, 1883, $1,250, and no more; of the sub- 
scription of the stock of Thomas Opie, to wit, on the 18th of March, 1884, 
$500, and no more; of the subscription of the stock of Hugh W. Sheffey, 
to wit, On the 18th of March, 1884, $1,000, and no more; of the subscription 
of the stock of W. H. Crank, to wit, on the 18th of March, 1884, $600, and no 
more; of the subscription of the stock of L. W. Lepop, and the subscription 
of the stock of Sterling and Lepop together, to wit, on tlie 18th of March, 
1884, the sum of $650, and no more; and of the subscription of the stock 
of William D. Hart, to wit, on the 18th March, 1884, $950, and no more. And 
tliese défendants lurther aver thelr testate, J. M. Bennett, before the Insti- 
tution of this suit aforesaid, paid to the plalntiff on his subscription of stock 
to the National Express & Transportation Company $1,328.30, with inter- 
est from 25th June, 1886. And the said défendants say that by reason of 
such full discharge, acqulttance, liquidation, satisfaction, and rolease of sald 
subscribers, and of said subscriptions of stock to said capital stock other than 
to the testator of the défendants, released, acquitted, and dlscharged the tes- 
tator of the défendants from his said subscription to the capital stock of said 
company, and this the défendants are ready to verify. Wherefore they pray 
judgment," etc. 

This fourth plea was held insufficlent, and struck out, and the défendants 
excepted. Issue was joined on the other pleas, and trial had, and upon the 
évidence a verdict was returned In favor of Glenn, trustée, for $3,441.66, 
wlth înterest from July 6, 1892. Judgment 'was entered on the verdict, and 
the cause brought to this court on wrlt of error. 

John Brannon, for plaintiffs in error. 
B. M. Ambler, for défendant in error. 

Before FULLEE, Circuit Justice, and DICK and HUGHES, Dis- 
trict Judges. 

FULLEK, Circuit Justice, (after stating tlie facts.) The sole 
question for détermination is ■whether the circuit court erred in 
striking out the fourth plea. It is well settled that decrees against 
a corporation of the character of those referred to in the pleadings 
necessarily bind the stockholders in the absence of fraud, and 
cannot be reviewed or inipeached in collatéral suits on assessments 
therebv made. Hawkins v. Glenn, 131 tJ. S. 319, 9 Sup. Ct. Kep. 
739; Ôlenn v. Liggett, 135 U. S. 533, 10 Sup. Ct. Eep. 867. The 
decrees of December 14, 1880, and of March 26, 1886, determined 
that the entire unpaid balance of the stock subscription was nec- 
essary in order to pay the indebtedness of the corporation. The 
judgment recovered against Bennett in 1884, and paid by Mm, 
determined his liabUity as a holder of 50 shares of stock, and de- 
fendants were, to that extent at Icast, concluded in this second suit. 
Nesbit T. Independent Dist., 144 TJ. S. 610, 12 Sup. Ct. Rep. 746. But 
it is said that beeause certain stockholders, under the orders of thx; 
court, and with the consent of creditors, were allowed to com- 
promise the claims against theni on paying less than the 
full amount of their subscription, this operated to discharge 
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Bennettj upon th.e tlieory that tte unpaid subscriptions constituted 
a trust fùnd for the payment of creditors, and a part of the sub- 
scribérs could not bereleased to the préjudice 'ôf tîieothers, and thé 
latter be held liable. It wiïl be obseryedthàtitiiesfe compromises 
were ail made, according to the plea, prier, to Âpril, 1884, and 
that the decree of March 26, 1886, was not resisted,' so lar as the 
record shows, upon the ground that such comproïnises affected 
the liabilitj of thpse who had not settléd; ahd. by no averment in 
the plea were the compromises : attacked as havjLng been other- 
wise made than fairly and in good faith. Nor did the pleader at- 
tempt to shoV that the défendants were in any manner prejudiced. 

In any view, Bennett was /not concerned with the question 
whether other subscribers were discharged or not, unless his lia- 
Mlity was improperly thereby increased; and the plea did not 
State that rf the entire ainôunt subscribed for by the stockholders 
alleged to hâve been, diëcharged had been paid,in fiiU, the second 
assessment, as made, would not hâve been necessàry. On the con- 
trary, so far as appears, the entire liability of every stockholder 
had to be exhausted in order to pay the ôutstanding debts, and 
such Is the conclusion to be dra#n from the decrees. There could, 
therefore, be no equities to be adjusted between the company and 
individual subscribers, since each sUbscriber was compelled, in any 
event, to contribute to the f uU extent in order to satisfy creditors. 
The plea does not prétend .to make a case of partial loss.to be 
equitably apportioned, and, if any such aspect of affairs existed, 
ît devolved upon the subscribers to develop it in the chancery 
court before the decree of March 26, 1886, was entered. 

At ail events, the question suggested cahnot be raised in the 
action upon the call. It must be borne in mind that this was an 
assessment on an unpaid subscription, and not in enforcement of a 
statutory liability. The liability of the subscribers was several, 
and not joint. By the subscription each became a several debtor 
to the company, as much so as if he had given his promissory note 
for the amount of his subscription. Hatch v. Dana, 101 U. S. 205. 
The impossibUity of collection as to some subscribers, or collection 
în part under compromises made in good faith, could not furnish 
a défense at law to the liability of others on their contract of sub- 
scription; and the consent of the creditors to the particular com- 
promises apnroved by the court prier to the decree of March 26, 
1886, did not operate to render the binding effect of the latter any 
the less conclusive. 

In holding the plea insufficient the circuit court was right, and 
the judgment is afflrmed. 
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UNITED STATES v. OLLINGEK.* 

(District Court, S. D. Alabania. May 10, 1898.) 

1. ElGIlT-HOIIR LAW — WhO AmENABIjB. 

To i-entlor one auienable to tbt; "eight-liour law" (Act Cong. Aug. 1, 
18l.»2) lie ;nust be an oflicer or agent of tbe United States, or a contraetor 
or subeoiitractor whose duty It Is to employ, direct, or control laborers 
or mechanlcs upon some of the public works ol the United States, and he 
nnist hâve Intentlonally required or permltted sucli laborei's or mechanlcs 
to work more than eight hours in any calendar day. 
3. Same — Bdildino Barge to Seu, to United States. 

The "eight-hour law" does not apply to the case of a man who, entlrely 
at his own rlsk and cost, although under government Inspection, builds 
barges whlch United States englneers agreed to purcliase on completion 
for government use if found to conform to certain prescribed spécifica- 
tions. 

At Law. On information against William Ollinger, brought 
under act of congress of August 1, 1892, for working employés 
over eight hours per day on stone barges built under the spécifica- 
tions of United States engineers. Défendant discharged. 

M. D. Wickersham, U. S. Dist. Atty. 
Guy C. Sibley, for défendant. 

TOULMIN, District Judge. This case is submitted on an agreed 
statement of facts, and will be decided on its merits as shown by 
the facts. The act of congress on which this prosecution is 
founded provides as foUows: 

"That the service and employaient of ail laborers and meclianies who aro 
now or may herealter be employed by the government of tlie United States, 
by the District of Columbia, or by any contracter or subcontractor upon any 
of the public works of the United States or of the District of Columbia, 
is hereby limited and restrlcted to eight hours in any one calendar 
day, and it shall be unlawful for any offlcer of the United States 
government, or of the District of Columbia, or any such contraetor or 
subcontractor whose duty it shall be to employ, dirc('t, or control the services 
of such laborers or mechanlcs, to reqvilre or permit any such laborer or 
mechanlc to work more than eight hours in any calendar day, except in 
case of extraordinary emergency." 

Sec. 2. "That any ofticer of the United States government or of the District 
of Columbia, or any contracter or subcontractor whose duty it shall be to 
employ, direct, or control any laborer or mechani" employed upon any of 
the public works of the United States or of the District of Columbia, who 
shall intentlonally violate any provision of this act, shall be deemed guilty 
of a misdemeanor, and for each and evei-y such ofllense shall, upon convic- 
tion, be punished by a fine not to exceed one thousand dollars, or by im- 
prisonment for not more than six months, or by both such fine and imprison- 
ment, in the discrétion of the court having jurisdiction thercof." 

To render the défendant amenable to this law he must hâve been 
an olficer or agent of the government of the United States, or a con- 
traetor or subcontractor whose duty it was to employ, direct, or 
control laborers or mechanics employed upon some of the public 
works of the United States. He must hâve intentlonally violated 
the provisions of this act by requiring or permitting such laborers 

'Eeported by Peter J. Hamilton, Esq., of the MobUe bar. 
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or mechanics to work more tliaii eight hours in any calender day. 
It is not claimed that lie is an olHcer or agent of the govemment 
of the United States, but the contention is that he is a contractor 
employed upon public work of the United States, having under 
his employnient, direction, and control laborers and mechanics 
engagea in said public work, and who were by Mm required or 
permitted to work more than eight hours in any one day. 

Assuming that this is întended as a charge that défendant vvas 
a contractor upon the publie works of the United States, whose 
duiy it was to employ, direct, or control laborers and mechanics 
employed upon said public works, I will consider it as such. ïhe 
facts of the case are that Oapt. Philip M. Price, of the corps of 
engineers of the United States, and on behalf of the govemment 
of the United States, invited the défendant to bid for the building 
of two stone barges, which, upon certain conditions, wKve sub- 
ject to the acceptanee or rejection of the govemment authorities; 
that the défendant, on the 2d of March, 1893, proposed to furuish 
to the govemment of the United States the two stone barges 
complète for the sum of |2,470, and to deliver them at Mobile, Ala., 
within 40 days after receipt of order for them; and agreed to ex- 
écute the work according to spécifications and drawings to be 
furnished him. This proposai was made to Capt. Philip M. Price 
on the 13th of March, 1893. He accepted it in writing, and in 
his letter of acceptanee says, if the barges be built according to 
spécifications furnished, and are delivered at Mobile, Ala., within 
40 days after the receipt of his (Price's) letter, they will be pur- 
chased from défendant at price stated, viz. |2,470. In his letter 
Capt. Price says: "During the building of the barges proper facili- 
ties must, of course, be aflorded my agent for inspecting material 
and workmanship." Under this agreement défendant comraenced 
work on the barges on March 20, 1893, and for several days 
worked his men nine hours per day, instead of eight hours per 
day. A short time thereafter this prosecution was conmumced, 
and the case now cornes before ùia court for its decisioa on au 
agreed statement of facts, as herein above set forili. 

In my opinion, a statement of the facts is alone sutïîcient to 
show that the act of congress under which this prosecution is 
sought to be maintained has no application to the case. It is 
doubtful whether the défendant could ever be considered a con- 
tractor. If a contractor, he was a contractor to fumish to tlie 
govemment of the United States two barges, to be delivered within 
40 days from the making of the contract, which, if built according 
to certain spécifications furnished him, were to be purchased by 
the govemment from him. The barges were his, and were to 
be his until the govemment purchased them. They might or 
might not become the property of the govemment. The transfer 
of title to them depended upon conditions which could not be de- 
termined until the barges were completed. It is clear to me that 
the building of the barges was in no sensé a part of the public 
Works; no more so than the mining of coal contracted to be fur- 
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nishod to the navy and marine service of the United States accord- 
ing to speciâcations as to quantity and quality, or the furnishing un- 
der contract with. the government of the United States of lumber 
and brick to be iised in building quarters at Mt. Vernon barraclvs 
for offîcers or soldiers or any other public use, according to sp,>ciâ- 
cations as to kind, quality, and quantity. It would hardly be con- 
tended that the mining of such coal, the sawing of the lumber, or 
luaking the bricks, would be public works in contemplation of 
the act of congress, or that the laborers engaged in the work 
of mining and in making the lumber and bricks were the laborers 
whose services and employment congress has undertaken to regu- 
late and limit. I fail to see any différence in principle in the 
cases mentioned and that under considération. 

Furthermore, the act of congress provides that it shall be unlaw- 
ful for any such contractor — not a contracter to do work for the 
United States, but a contractor upon any of the publie works 
of the United States — ^whose duty it shall be to employ, direct, or 
control the services of such laborers or mechanics, to require or 
permit them to work more than eight hours in any calendar day; 
manifestly referring to laborers and mechanics employed upon 
such public works of the United States. There was no duty ex- 
pressly or impliediy imposed on the défendant by his contract 
to employ, direct, or control any laborer or mechanic on the work 
of building the barges. It does not appear that the défendant em- 
ployed any laborers or mechanics on the work. It appears tbat 
he had men who Avorked, but whether as employés or subcontract- 
ors does not clearly appear. If he employed them as laborers 
and mechanics, he did so for his own beneflt, and not because of 
any duty on him arising out of his contract with the government. 
It is clear, I think, that the défendant was not a contractor within 
the purview of the act of congress. In view of the previous légis- 
lation on the subject by congress, in view of the limited power of 
congress to legislate on the subject, which power can only be ex- 
ercised as applying to laborers and mechanics who may be eia- 
ployed by or on behalf of the government of the United States, I 
am satisfied that it never was the législative understanding and 
intent that the act should apply to a case like the one at bar. 

The défendant should be discharged, and it is so ordered. 



THOMAS V. BLYTHB. 

(Circuit Court of Appeals, Fourth Circuit. May 23, 1S93.) 

No. 39. 

Bankrtjptcy — Limitation" of Actions. 

Rey. St. § 5057, wliich bars siiits between an assignée in bankruptcy 
and any person claiming an adverse interest in property transférable 
to or vested in tlie assignée, does not apply to a proceeding by tbe as- 
signée against the bankrupt himself, to securc a fund wlthheld by him, 
and omitted from his scliedules, in fraud of tlie assignee's riglîts. 45 
Fed. Rep. 784, afflrmed. 
V. 55F.no. 9 — 61 
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Appeal froni tlie District Court of the United States for the 
District of South. Carolina. 
In Bankruptcy. 
For report of the décision of the court below, see 45 Fed. Rep. 

784. 

J. P. K. Bryan, for appellant. 
William E. Earle, for appellee. 

Before FULLEE, Circuit Justice, GOFF, Circuit Judge, and 
DICK, District Judge. 

GOFF, Circuit Judge. William M. Thomas was on Pebruary 3, 
1871, on his own pétition, adjudged a banlcrupt in the district 
court of the United States for the district of South Carolina. He 
has not, as yet, been discharged as such. At the time he was so 
adjudicated, a suit was pending in the court of common pleas, Green- 
ville county, S. C, in his name, as plaintiff, against Mary Ray- 
mond, défendant, the object of which was to foreclose a mortgage 
on a lot of land in Greenville, executed by the said Mary Raymond 
to secure the payment of a note given by her to William M. 
Thomas for $7,000, dated August 25, 1863. Such proceedings 
were had in that cause that, after the crediting of the proceeds 
of the sale of the mortgaged property, tliere was still due said 
Thomas on such claim the sum of |3,421.04, for which a juiig- 
ment was rendered on the 17th day of ISTovember, 1873. On the 
28th day of July, 1871, an order was entered in the case, reciting 
the bankruptcy of William M. Thomas, and authorizing his as- 
signée to continue the prosecution of the suit. The judgment 
rendered in Greenville county was transferi-ed and recorded in 
Charleston county, where property of the judgment debtor was 
situated, and the clerk of the court was notifled by Blythe, as- 
signée, in writing, (of which record was made,) that he, as such 
représentative of the bankrupt, was the owner of such judg- 
ment. On the 19th of January, 1876, John D. Warx-en instituted 
a suit against Henry M. Raymond (the heir at law of Mary Ray- 
mond, then deceased) and other parties, creditors of her estate, 
th(i object of which was to ascertain the debts and tlieir priori- 
ties of said Mary and Henry M. Raymond, and satisfy the same by 
sale of the property held by the said Mary at the time of her 
death. William M. Thomas, bankrupt, and Absalom Blythe, his 
assignée, were parties défendant to that suit. The former, in his 
answer, repudiated the claim of his assignée to any interest iu 
the Raymond judgment, while the latter, by his answer, insisted 
that the proceeds of the same were due him, and were the subject- 
matter of an issue pending in the United States district court for 
the district of South Carolina. This controversy the state court 
did not décide, but it ordered that, from the proceeds of the prop- 
erty sold, the full amount due on the judgment should be paid into 
the registry of the said district court to the crédit of the bank- 
ruptcy proceedings mentioned, which was done on the 29th day of 
June, 1882. The assignée in bankruptcy then flled his pétition 
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în the district court, prayirig that th.e fund be decreed to be a 
part of the estate of the bankrupt, and subject to distribution 
among his creditors. The contention of the assignée was that at 
the time of the adjudication of the bankruptcy of Thomas the said 
bankrupt was the owner of the Eaymond claim, while, on tlie other 
hand, Thomas insisted that he had, préviens to his bankruptcy, as- 
signed the same for a valuable considération to one Peter Thomas. 
The matter was referred bj' the court to a master, and a number 
of w'itnesses were examined, the said William M. Thomas among 
them. It appears that the Eaymond claim had been assigned by 
William M. Thomas on several occasions to différent persons, and 
the assignments afterwards canceled. Considérable feeling bas 
been engendered during the progress of this suit, which has been 
earnestly prosecuted, and determinedly defended. The évidence 
is conflieting. We do not deem it necessary to set ont the testi- 
mony of the différent witnesses. It is voluminous, and, to say 
the least, it discloses a peculiar state of affairs, relative to the 
assets of the bankrupt estate. The assignée claimed that the évi- 
dence demonstrated that an effort had been made by the bank- 
rupt to prevent the application of the fund realized from the Ray- 
mond judgment to the beneflt of his creditors. The court bolow, 
in effect, so found. In this finding of the district court that Wil- 
liam M. Thomas was, at the time he was adjudged a bankrupt, 
the owner of the Eajinond judgment, and that title to it passed 
to his assignée, we concur. Sustaining, as we do, the court below 
in this conclusion, which in fact disposes of the entire contro- 
yersy, we necessarily thereby disagree with the appellant in ail 
his exceptions to the decree appealed from, save the one relating 
to the statute of limitations. Appellant contends that the dis- 
trict court erred in not holding that the proceeding by the as- 
signée, asking the court to decree the proceeds of the EajTiiond 
judgment to be assets of the bankrupt's estate, was barred by the 
statute, because the pétition having that object in view was not 
filed within two years after the adjudication of bankruptcy. The 
litigation in the state court in connection with this claim was not 
adverse to the assignée down to the time that William M. Thomas 
flled his answer in the Warren suit, in which he denied that his 
assignée had any right or interest in the same. From that time 
to the 29th of June, 1882, when the fund was transferred to the 
district court, this controversy was continued between the bankrupt 
and his assignée; and certainly it cannot be maintained that the 
statute was running against the latter when the litigation con- 
ceming the claim was so pending. WTien the transfer was made 
to the district court, the formai pétition of the assignée was ten- 
dered, asking that the distribution of the fund be made, and the 
decree entered in connection therewith is the one appealed from, 
now under considération. The appellant relies on section 5057 
of the Eevised Statutes of the United States, which reads as fol- 
lows: 

"No suit, elther at law or in equity, sliall be malntainable in any court be- 
tween an assignée in banliraptcy and a person claiming an adverse interest, 
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toiichlng any property or rights of property transférable to or vested in 
such , assignée, unless brought withln two years Irom tbe tlme wlien tlie 
cause of action accrued for or aeainst sucb assignée; and this provision 
sliall riot In any case revive a rîglit of action barred at the time wlien an 
assignée is appointed." 

We hold that this provision of the banknipt law does not apply 
to funds recovered in litigation to which the assignée, as well as 
the adversary claimant, were parties, and where the court holds 
the same for years pending proceedings to ascertain its proper 
disposition. The suprême court of the United States has held that 
this section of the Kevised Statutes relates to suits by or against 
the assignée with respect to parties otlier than the banlirupt. 
Phelps V. McDonald, 99 U. 8. 298. It has no application to a 
case like this, where the proceeding is against the banknipt him- 
self, and the object is to secure to his creditors certain funds with- 
held by Mm, and omitted from his schedules, in fraud of the 
rights of his assignée. The banknipt cannot plead the statute 
of limitations against his assignée. 

The only remaining exception is one relating to certain allow- 
ances made by the district court for fées and expenses. The court 
in which services are rendered and expenses incurred, where ail 
the circumstances transpire, where the parties are known and 
the record is made, is, as a gênerai rule, better qualifled to déter- 
mine such matters than is the appellate court. With the action 
of the court below in the matter of the allowances complained 
ot we find no error. The decree appealed from is afflrmed. 



LYON et al. v. MABINE, OoUector of Customs. 

(Circuit Court of Appeals, Fourth Circuit. May 23, 1893.) 

No. 43. 

1. Evidence — Judicial Notice — Facts of Natubal Histort— Customs Du- 

TIBS. 

lu customs duties cases the court will talce judiclal notice of tlie gênerai 
facts of natural liistory, including tlie fact tliat the uiiimproved native 
slieep of ail countries produce fleeees wliose value Is deprcciated more or 
less by tlie undue quantity of haïr growing on tlie belly, flauks, and parts 
of the tliighs and arms of the animais. 
3. Customs Uuties— Classification— JjjViDENCB—AppEATj. 

Certain baies of mercliandise purporting to be the fleeees of the un- 
improved Nortli China sheep wore impoL-ted from Shanghai, tlie papers 
being regiilar, and free from ail question of fraud. The goods coiisisted 
of very low grade wool, coutainiug a large mixture of coarse, short liair, 
and cost three cents a pouud in Sliangliai, and were wortli but nine cents 
in Baltimore. The importer testifled that he had lived lu Clilna, and had 
dealt in the fleeees of the China slieep, and that the importation coiisisted 
of such Ceecos. A customliouse expert, howevor, testifled that the hair lu 
the fleeees was goat's li.air, and on this évidence the collector and board 
of appralsers placed the importation in class 2, par. 377, Act Oct. 1, 1890, 
and assessed a duty of 12 cents a pouiid, and this conclusion was sus- 
tamed by the circuit court. Bdd, that an appellate court, taking judlcial 
notice of the fact that a large proportion of hair grows on the bodies 
of unimproved stieeii, vv'ould flnd tliat the wliole importation consisted 
of tlie fleoce of tlie sheep, and tlierofore belonged to class 3, (paragraph 
378,) and was dutiable at 32 per cent, ad valorem. 
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Appeal from the Circuit Court of tlie United States for thé 
District of Maryland. 

This is an appeal from a décision of tlie board of gênerai ap- 
praisers at the port of New York upon an appeal to thein from 
the classification by the coUector of the port of Baltimore, and from 
the rate of duty imposed by him upon certain merchandise imported 
by Lyon, Hall '& Co., from Shanghai, China, by way of London, per 
steamship Britiah Crown, September 26, 1891. Eeversed. 

John F. Preston, for appellants. 

John T. Ensor, U. S. Atty., for appellee. 

Before GOFF, Circuit Judge, and DICK and HUGHES, Dis- 
trict Judges. 

HUGHES, District Judge. Under the existing tariff act im- 
ported wools and hairs are divided into three classes. 26 Stat. 
B94. In the flrst class are placed the wools of the merino and of 
the varions downs sheep of English breed, and wools from Aus- 
stralia and other countries, named in the clause. ïhese are ail 
wools of fine fiber. Upon thèse wools a duty of 11 cents per 
pound is levied. This class of fine wools does not corne under 
considération in the case at bar. See paragraphs 376, 384. In 
the second class are placed the wools of improved sheep, including 
long combing wools, and the hairs of higher breeds of camels, of 
the alpaca, and the better breeds of goats, and of other animais 
producing the better grades of hair. On thèse a duty of 12 cents 
X>er pound is imposed. See paragraphs 377, 384. In the third class 
are placed the coarse fleeces of the unimproved sheep of certaiu 
South American states, Smyrna, and Russian camel's hair, and 
such coarse wools as hâve been usually imported fi'om Turkey, 
Greece, Egypt, Syria, and elsewhere, excepting improved wools. 
The duty imposed on thèse inferior and cheap substances is 32 
per cent, ad valoi'em. See clauses 378, 385. 

The appellants, Lyon, Hall & Co., of Baltimore, importers of 
wools and merchandise, reeeived in that city on the 26th of Sep- 
tember, 1891, from Shanghai, China, by the steamship British 
Crown, an invoice of various goods, embracing eight baies of the 
fleeces of North China unimproved sheep, composed of both wool 
and hair. The shipping papers relating to those baies, the bill 
of lading, invoice, déclaration, and shipping certiticate were regu- 
lar, and free from ail question of fraud, and those from Shanghai 
were authenticated by the deputy consul gênerai of the United 
States at that port. 

The testimony of J. Crawford Lyon, one of the appellants, 
was that he was a dealer in the products of North China; that he 
had been so for two years; that he had been a résident of China, 
and liad had expeiience there as a dealer in the fleeces of China 
sheep; that the cost at Shanghai of the contents of the eight 
baies tliat hâve been named Avas three cents a pound; that the 
stuff was worth not more tlian nine cents in Baltimore; that it was 
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ordered from and shipped by one of tlie most responsible flrms in, 
Shanghai; that it was talcen from the pelts of China sheep, and 
the hair embraced in the fleeces was of the lowest possible value, 
being assimilated with the hair of slaughterhouses and tanyards. 

The question of what duty should be required on thèse baies was 
referred by the coUector at Baltimore to a board of appraisers. 
XJnder the influence of the testimony of an expert employed in 
and sent from the cpatomhouse in New York, the board of ap- 
praisers at Baltimore decided that the duty on the cheap, inferior, 
and offensive stuff contained in thèse baies should be the samo as 
on the highest grade of improved wools and hairs described in 
class 2, par. 378, of the tariff act of 1890 j that duty being 12 cents 
per pound. The value of the stufE being not more than 9 cents a 
pound, this duty would be 133 per cent, ad valorem, instead of the 
32 per cent, imposed by the act on inferior wools and hairs, and 
would be prohibitive. Appeal was taken from this ruling of the 
board of appraisers to the circuit court of the United States for 
the district of Maryland, which aiïirnled the décision of nhe ap- 
praisers. The case is hère by appeal of the importing housa from 
the décision of the circuit court of the Maryland district. 

The United States attorney, who represents the appellee, avers 
that "the question in the case is — First, whether this merchandise 
is goat hair, or hair of other like animais, or is the hair of the 
North China sheep, which, the appeUants claim, is not an animal 
like the goat; and, second, whether the packages contain goat 
hair mixed with the product of the China sheep." The honorable 
counsel then contends on behalf of the appellee that the sheep is 
an animal like a goat, and that the hair of the North China sheep 
is to be subjected, not only to the same tax as the hair of goat s, 
but as that imposed upon the hair of the alpaca and superior 
species of goats contemplated by paragraph 377 of the act of 1890, 
class 2. The experts on whose testimony the décision below was 
based seem to assume that the fleeces of sheep do not contain 
hair. The writers on sheep, on the contrary, treat the hair which 
grows upon the bodies of unimproved sheep as the principal object 
to be removed by crosses with improved breeds. The native sheep 
of the United States, the native sheep of ail countries, produce 
fleeces whose value is depreciated more or less by the undue quan- 
tity of hair contained in them, sueared from the belly, flanks, and 
parts of the thighs and arms of the animal. One of the aims in 
improving native sheep by judicious crossing is to reduce the 
percentage of this deleterious product. The native sheep of Ihe 
United States and of ail the countries named in paragraph 378, page 
594, (class 3,) of the tariff act of 1890 hâve a moderate percentage 
of hair in their fleeces. This is common knowledge, taught by ail 
text-books on sheep, and within the judicial cognizance of the 
courts. The gênerai facts of natural history are also within the 
judicial cognizance. 

The theory on which the experts testifled in this case — a theory 
derived whoUy from their own surmises and preconceptions — is 
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that Tinimproved sheep do not produce hair, and that, if haïr 
is found in their fleeces, it is necessarily goats' hair; and, in this 
case, not only goat's hair, but goat's hair of the high grades contem- 
plated by paragraph 377. Counsel for appellee insists that, though 
this may be a mistake, and though the hair in the packages under 
considération be the hair of sheep, yet, inasmuch as the sheep is 
a "lilce animal" to a goat, therefore the hair of the North China 
sheep is subject to the high tax iniposed upon the high-grade 
hair of the Arabian camel, and the alpaca, and their like. 

But the sheep, in respect to its fleece, is not a "like animal" to 
the goat. In respect to its fleece, the sheep is almost sui generis. 
In that respect it differs wholly fi*oml the goat, and from almost 
everj other known animal. In respect to their coats, the horse, 
the ox, the hog, the dog, the cat, the deer, the fox, the donkey, and 
the monkey are each and ail more like the goat than the sheep. 
When experts undertake to assimilate the fleeces of sheep to 
the all-hair coatings of the goat, they abandon fact, and resort to 
mère surmise. The substance which is the subject of this suit 
is the lowest grade of sheep's fleeces, combined of mean wool and 
coarse, short sheep's hair; and yet the experts whose théories in- 
duced the décision of the board of appraisers appealed from hâve 
persuaded them that this wretched substance is liable to be taxed 
at the same rate with the highest qualifies of the wools of im- 
proved sheep, and of combing wools, and of the une hairs of the 
Asiatic camel, and of the alpaca and the flnely coated goats. Such 
a' décision is contrary to the reason of the law and the justice of 
the case. The policy of congress was as simple as obvious. The 
ânest grades of wool of short flber, represented by the fleeces of 
the merino sheep and the sheep bred originally on the several 
downs of England, and the sheep of the other countries named 
in paragraph 376, are taxed 11 cents a pound. Wools of long flber, 
from improved Cotswolds and like highly-bred sheep, and the fine 
hairs of camels, alpacas, and goats of high breed, most of them 
exceeding in value the fine wools of the merino class, are sub- 
jected to the higher duty of 12 cents. Finally, wools and hairs 
from the sheep described in paragraph 378, ail more or less inferior 
in value to those of classes 1 and 2, most of them known com- 
mercially to be almost as cheap in value and inferior in quality as 
the répulsive stuff flled as exliibits in this case, are subjected to 
an ad valorem duty equal to one-third their market value, what- 
ever that may be. In accordance with this obvious policy of the 
tariff act of 1890, we are of opinion that the cheap stuff which is 
the subject of this litigation is not liable to the tax imposed upon 
the most valuable wools and hairs known to commerce; but is 
liaJble to the duty of 32 per cent, ad valorem imposed upon ail 
inferior wools and hairs sold in the markets at the lowest range 
of priées. 

A decree wUl be entered to that effect, and reversing the decree 
below. 
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ERHARDT, CoUector, v. BALLIN et al. 
(Circuit Court of Appeals, Second Circuit. May 23, 1893.) 

1. CusTOMs Dutibs—Cl.^ssification— Experts— CoMPBTENCT. 

In an acti( ii to reiover duties illegally exacted, wliere ttie issiie waa 
wlietlier certain articles were within tiie commercial désignation "hemmed 
liandkerchlel's," dol'eudarit offerod a witness wlio for many years liad been 
cngaged in tlie luanufaetnre ol' cotton liandkcrchiefs and articles similar 
to tliose in question, but wlio liad never bouglit or sold iniported hand- 
kereliiefs, or beeu présent when tboy were bouglit or sold. Héd; that 
b(! was nevertheless couipetent to testity by wliat name tlie iniported 
articles la question were known at tlie tiuie the tariff act wa.s passed, 
for bis want ol persoual expérience in bandliug the Iniported goods ouly 
atïects the weiglit of liis testimouy. 

2. Same. 

Though one of the witnesses was at the time of the trial engaged in 
tlie handkerchief business, and had been prior to 18S1, it was proper 
to exclude tlie question what was iucludetl in the tenu "hemmed haud- 
kercliiefs" in 1883, where It was shown that from 1881 to 1885 lie was 
wlioUy engagcd in a différent business. 

In Error to tlie Circuit Court of tlie United States for tlie South- 
ern District of New York. 

At Law. Action by William Ballin and others against Joël 
Erhardt, as collector of the port of ISIew York, to recover duties 
paid under protest. There was judgnient for plaintiffs, and de- 
fendant brought error. Eeversed. 

Chas. D. Baker, Asst. U. S. Atty., for plaintiff in error. 
Everit Brown, for défendants in error. 

Before WALLACE and SHIPiLàN, Circuit Judges, and 
WHEELEE, District Judge. 

WALLACE, Circuit Judge. The plaintiiî in error was défend- 
ant in the court below. ïlie suit was brought against him to re- 
cover duties alleged to hâve been illegally exacted by him, as col- 
lecter of the port of New York, upon the importation by the plain- 
tiffs, during the year 1889, of certain cotton goods, which goods 
he classifled as "hemmed handkerchiefs," dutiable at 40 per cent, 
ad valorem, under one of the clauses of Schedule I of the tarifï 
act of March 3, 1883. The plaintiffs insisted that the importations 
were articles which at the date of the passage of the act were coin- 
mercially known as "mufflers," and not "handkerchiefs," and as 
such should hâve been classifled under another clause of the same 
schedule, as "manufactures of cotton not specially enumerated," 
and subjected to duty at only 35 per cent, ad valorem. The issue 
litigated upon the trial was whether the imported articles were 
"hemmed handkerchiefs," aocording to the commercial understand- 
ing of the term iirevailing in this country at the time of the passage 
of the tariff act. The plaintiffs gave testimony to show that 
they were not, but that they were always bought and sold as 
''muflBers," and that they were used for neckwear only, ond that 
in commercial signification the term "handkerchief" did not include 
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articles other than those designed for use in wiping the face or 
hands. To controvert tliis testimony the défendant offered to 
prove by witnesses that articles like the importations were bought 
and sold as kemmed liandkerchiefs, and that the trade meaning 
of the terni "handlierchief" was identical with the définition of the 
lexicograi)hers, and included "a cloth to be worn about the neck; 
a neckerchief." The testimony thus offered by the défendant was 
excluded by the trial judge upon the objection of the plaintlffs 
that the witnesses had not been shown compétent to testify to the 
matter, and lie thereafter directed a verdict for the plaintiiïs. The 
exceptions to thèse rulings présent the questions for considération 
upon this writ of error. 

We tliinlv the testimony offered by the witness Hermann was 
erroneously excluded. He had been a manufacturer and seller 
at Wholesale of liandkerchiefs, iiicluding every variety of cotton 
liandkerchiefs, and articles siiiiilar to those in controversy, for 25 
years, at the city of New York. île was asked the question: "By 
wliat name were the articles before you [spécimens of the importa- 
tions of the plaintlffs] known in trade and commerce in this country 
in 1883 ?" Being cross-examined to test his competency to answer the 
question, he stated that he had never bought or sold anj- iinported 
handkerchiefs, or been présent when any were bought or sold, and 
that ail the handkerchiefs he had sold had been, with a few ex- 
ceptions, his own manufacture. Thereupon the judge sustained 
the objection to the competency of the witness. It is insisted 
that as the witness had slioAvn that he did not know what name 
was given to the articles by importers, and was not fainiliar with 
the import trade in the article, he was not compétent to testify. 

It was said in Elliott v. Swartwout, 10 Pet. 137, that the laws 
iniposing duties on the importations of goods are intended for 
practical use and aj)j)lication by men engaged in comnuîree, and 
lience it had beconie a settled rule, in the interprétation of stntutes, 
of tliis description, to constrne the language adopted by the legis 
lature, and particulaiiy in the dénomination of articles, according 
to the commercial understanding of the ternis used. The court 
observed that congress applied its attention to the description of 
articles as they derived their appellations in our own markets, 
"in our domestic as well as our foreigu trafflc." Since that adjudi- 
cation it has frequently been said by the courts that the commercial 
désignation of an article "among traders and importers," when 
clearly established, fixes its character for the purposes of tlie tariff 
laws. But we are not aware of any adjudication in which it has 
ever been declared that the commercial meaning is to be ascertained 
by a resort solely to the understanding of importers. Tarif laws 
are addressed, not to importers exclusively, but to the whole com- 
mercial community; to the manufacturer, the jobber, the retail 
merchant, the trader of every description, as well as the importer. 
The manufacturer, who sells only to the jobber, has a narrower 
opportunity than the jobber to become generally familiar with the 
commercial désignation of the articles; but so, also, has the impor- 
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ter. The jobber or wholesale merchaiit who buys of tlie manufac- 
turer and the importer, and sells to thç retailer, is engaged in trade 
with ail tlie more prominent classes of' tbe commercial community. 
In the case of Dieckerhofï v. Eobertson, 4:4 Fed. Rep, 160, it was said: 

"In tlie case of a manufacturer -who has a factory and inakes goods for 
liimself, and puts his own name upon them, and advertises them, liis expé- 
rience Is one-sided, becaiise any one wlio goes to his factory goes to Imy tlie 
goods wlilcli lie liimself has made; but a man who is a huyer, and groc»s to 
dilïereiit importers and différent lUanufacturers, and buys l'rom tuem, iieces- 
sarily, in the transaction of that business, acquires a knowledge of gênerai 
trade désignation." 

The same observations apply measurably to the importer. The 
witness Hermann, who had dealt with jobbers for 25 years, presum- 
ably must hâve known what was the commercial désignation among 
them of the articles he had sold them. It may be reasonably as- 
sumed that the name by which they were knoAvn among this large 
class of traders was the name by which they were generally desig- 
nated by traders in this country. If the witness did not laiow 
the commercial désignation prevailing among importers, that 
circumstance only went to the value of his testimony, and to- the 
weight to be given to it by the jury. 

Whether a witness is shown to be qualifled to testify to any mat- 
ter of opinion is always a ijreliminary question for the judge 
Iiresiding at the trial, and his décision thereon is conelusivei lan- 
less it appears to hâve been based upon some erroneous fact of 
légal principles, or not Justifled by the state of the évidence at the 
time; but, if it fairly appears upon the facts shown that the wit- 
ness is compétent to give an opinion, it is not for the judge to pass 
upon its value, but is for the jury to détermine how much weight 
is to be given to it. Nunes v. Perrv, 113 Mass. 274 ; Bedell v. Rail- 
road Co., 44 N. Y. 367; Spring Co. v. Edgar, 99 U. S. 645; Slocovich 
V. Insurance Co., 108 N. Y. 62, 14 N. E. Eep. 802. The witness had a 
degree of spécial familiarity with the subject of the inqxiiry ad- 
dressed to him, acquired by observation and expérience, which en- 
titled him to speak as an expert. 

The witness Leiberniann had been a wholesale dealer în handker- 
chiefs in this country for about 20 years, but between the years 
1881 and 1885 had gone out of the handkerchief business, and was 
engaged in that of selling ladies' neckwear. He was asked, in sub- 
stance, whether the term "handkerchiefs," in the sensé in which it 
was used in trade and commerce in this country in 1883, included 
neckerchiefs, or articles other tlian those intended for use in wîping 
the face or hands. His testimony was excluded upon the obser- 
vation by the trial judge that, although he was compétent to testify 
as to the trade meaning of the term in 1881, he could not know how 
the trade name may hâve changed between tlien and 1883. It is 
undoubtedly the mie that the commercial désignation of an article 
obtaining at the time'of the passage of the tariff act is the désigna- 
tion which congress is presumed to hâve had in mind ; but this rule is 
not a rule of évidence by which the proof of commercial désignation 
is required to be confined to the précise date of the act. A commer- 
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cial désignation prevailing sliortiy before and shortly after the date 
of th.e passage of a tariff act will be presnmed to hâve been the 
désignation prevailing at the time. The witness was sufficiently 
informed to testify as to the trade meaning of the terms in ques- 
tion during a period of several years prior and subséquent to the 
date of the act. If he had been asked to give his opinion as to its 
meaning at those times, we entertain no doubt that he would hâve 
been entitled to do so. But this was not the question aslied him. 
He was asked to state what the meaning was at a spécifie time, 
when, as he had already stated, he did not Icnow what its mean- 
ing was at that time. In the form in which the question was put, 
we think it was objectionable, and the ruling of the trial judge 
was correct. 

It is apparent that the court directed a verdict for the plain- 
tiffs because there was no évidence to controvert the testimony 
introdueed by them showing that the importations were com- 
mercially known in this country, at the date af the tariff act, as 
"mufliers," and not as "hemmed handkerchiefs." Thus, the ex- 
clusion of the évidence offered by the défendant, which, if it had 
been received, would hâve met the évidence introdueed by the 
plaintifls, and présent ed a question of fact for the jury, was fatal 
to the défense. As the exclusion was erroneous, the ruling must 
lead to a reversai of the judgment. The judgment is reversed. 



SAYRE V. SCOTT. 
(CirCTiit Court of Appeals, Third Circuit. May 23, 1803.) 

1. Patents for Inventtons— Inprtngemeîit— Fkuit Paretis. 

In letters patent No. 232,371, granted September 21, 1S80, to Robert 
P. Scott, for an improvcment in fruit parers, the first claim was for 
"the rotatlniç (iish-shaped knlfe, H, having a contlnuous cutting edge, 
in eombination with meclianism for operating the sanie." Ueld, Ihat "a 
continuous cutting edge" herein ineans an edge continuons in action, or 
■which continuonsly cuts; and hence a device, otlierwise an infringement, 
is not saved from infringement by the fact that its cutting edge bas in 
it a nick or notch. 

2. Samf, — Vat.tditt— Phior State dp Art. 

Tliis patent, which covers a device wlierein the pliine of the cutting edge 
of the knife Is perpendicular to the spherical surface of the fntit to be 
pared, and which in conséquence completely and satisfactorily pares 
the fruit in ail parts, and of whatever shape, is not antlclpated by 
patent No. 114,867, issued May 16, 1871, to the same party, for a device 
in which the knife was a disk, with the plane of Its cutting edge tangent 
to the surface; of the fruit, which was imperfect in its opération, and the 
resuit accomplished. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Jersey. 

In Equity, Suit by Eobert P. Scott against Louis A. Sayre for 
the alleged infringement of complainant's patent. There was a 
decree for complainant, and défendant appeals. Afiinned, 
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A. Q.- Keâsbpy and J. 0. Olayton, for appellant. 
Wm. Gr. H^nderson, for appcllee. 

Before AOHESOîs^, Circuit Judge, and BUTLEE and WALES, 
District Judges. 

ACHESON, Circuit Judge. Thîs was a suit in oquity brou^ht 
by Kobert P. Scott against Louis A. Mayre, tlie appellant liere, for 
the infringement of letters patent No. 282,371, dated Hepteinb(>r 
21, 1880, granted to tlie plaintiff upon an application flled Decem- 
ber 2, 1878, for an improvenient in fruit-paring machines. In 
bis spécification the inventor states: 

"The ob.ject of iny invention is to produce a rotary-lcnife fruit parer, moi-e 
practical for gênerai use, and more easily made, tlian that described in niy 
former patent, of May 16, 1871,— No. 114.867." 

The spécification then further states: 

"Tlie invention cousists In a new forin of kuife, l>ein,i; dislied or cone- 
sliaped; tlie mamior of transmltting motion to tlie knife from the diiving 
wheel; the position of tlie knife against tlie fruit; a lunv arraiisemeut of the 
fork, being a uew fomi for tlie tines, and maiiuer of holding Tlieni together 
on a spiiidle, -wlth wliieli tliey revolve; the nianner of oonneethig the franie 
of the machine to the standard whicli sui>ports the saine. Kiually, it consists 
in the genei-al arrangement of the geariiig, in niaimer of transniittJng motion 
to ail the parts from the drlving wheel, particnlarly tliose jiarts required in 
addition to otlier pariug machines, on accomit of iiiy giviiig a new move- 
ment to the knife, iiot used ni otlier parers prevlons to mine, the présent plan 
differing entlrely from that in niy former macliiue. * * * The revolviiig 
knife, H, is of a form, and operated in a mamier. claimod as new. It has 
the shape of an Inverted frastnim of a cône, and is fast to, and revolves witli, 
the shaft, w. This form gives the proper slant to the knife towards the 
fruit without the sniall bevel gears, as required in my former iiatent. It also 
présents several other advantages in the practical workiug of the machine. 
In the old device, uneven fruit would not corne in contact with the knife at 
tlie center or highest point, in which case It did not work satisfactorily." 

The patent bas tvvo claims, namely: 

"(1) The rotating, dish-shaped knife, H, having a continuons cutting edgo. 
in conibinatlon wltli niechanism for operating the saine, and tlie revolviiig 
fork, O, substantially as and for the purpose described. 

"(2) The conibinatlon, in a pai-iug machine, of a knife. H, fork, O, pinion, I). 
drlving wheel, B, idle wheel, K, pinion, F, spur wheel. G, knife pinion, v, 
1able pinion, n, table wheel, C, frame. A, support, I, and latcli, x, the wliole 
being applied together so as to operate in the inauner described." 

Upon the brandi of this case invohing the right of the plaintiff 
to niaintain bis bill, the défenses hère urged are noninfringement, 
and the invalidity of the patent, for lack of patentable novelty. 
The issue raised by the first of thèse défenses is the one chiefiy 
discussed and insisted on in the appellant's brief, and to it we 
will now address ourselves. 

Tbe dish-shaped knife in the defendant's parer is made with a. 
slight nick or slit in tbe cutting edge, which bis expert, describes 
as "a notcb wTiich forma a right-angled corner at a certain point 
in the peripheiy of the cutter." The defendant's machines were 
manufactured under two patents granted to Herbert Cottrell, — 
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the first dated September 11, 1883, on an application filed July 

28, 1883, the other dated April 27, 1880, on an application flled 
September 21, 1885. The earlier of thèse patents, in the spécifica- 
tion, states: 

"The invention consists in tlie comliination, witli a cylindrical or circulai- 
cnttoi' hoad, of an annular cutter, luiving an oi)eiiing across the circumference 
to allow of its being sprung onto tlie head, and to contract and hold itself 
thereon by its elastlcity." 

Tliis description indicates the character of the small notch in 
the cutting edge of the defendant's fruit parers, upon which he 
bases his défense of noninfringement. The function there men- 
tioned is the only one ascribed to the opening by that patent. The 
spécification of Cottrell's later patent, however, states that the 
two ends of the circular strip are kept sufHciently apart on the 
cutter head to enable the sharp angle of one end to corne in con- 
tact with the fruit as the cutter revolves, thus avoiding the tend- 
ency to scrape the skin without cutting. We are not at ail con- 
vinced by the proofs that any advantage is thus secured; but, if 
it be an iniprovement, thèse subséquent patents afford no ground 
of défense, as against the plaintiff in this bill. Cantrell v. Wallick, 
117 U. S. 089, Sup. Ot. Eep. 970. 

It is, however, strenuously insisted that by the claims of his 
patent the plaintiff is limited to a rotary, dish-shajjed knife, with 
a cutting edge free from any nick or notch whatsoever therein. 
Is this the true construction of the patent? What do the wnrds, 
"the rotary, dish-shaped knife, H, liaving a continuons cutting 
edge," fairly iniport? This language is to be read with référence 
to the purpose to be accomplished. The phrase, a "continua us 
cutting edge," applied to a fruit parer, ineans, we think, a cutting 
edge continuons in action, — an edge which continuously cnts. 
This is the reasonable construction, regard being had to the par- 
ticular art. It is also the natural meaniug of the words employed. 
Nor do we fmd anything in the contents of the flle wrapper, or 
in the références therein contained, which requires us to impose 
upon the unambiguous tenus of the claims a narrow and forced 
construction which practically would defeat the patent. Indeed, 
the closing correspondence between the office and the applicant 
indicates that it was the understanding of both that the word 
"continuons" covered a cutting edge, whether plain or serrated. 
I>ut the patentée is not seeking, constructively, to expand his 
claims. He is resisting a verj^ narrow interprétation of them, 
which would render his patent valueless. Now, under the proofs, 
it is perfectly clear that the defendant's cutting edge is continuons 
in action. Its substantial continuity remains, notwithstanding 
the nick or eut. T\Tien the machine is in opération the nick is im- 
perceptible, and it is immaterial to the required work. For every 
practical purpose the defendant's rotating, dish-shaped knife has 
a "continuons cutting edge." The plaintiff's cutting edge and the 
defendant's cutting edge perform the same function, in substan- 
tially the same way, and accomplish the same resuit, Thereforfe, 
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in the sensé of the patent law, they are the same tMng. MacMne 
Co. V. Murphy, 97 U. S. 120. This record, in our judgment, showa 
clear infringement by the appellant. 

In considering the question of patentable norelty we naturally 
turn, in the flrst instance, to the earlier Scott patent, of 1871. 
Upon it the défense lays spécial stress. Now, the fruit-paring ma- 
chine therein described undoubtedly has features found in the 
machine made in accordance with the patent in suit. In particu- 
lar, it has a rotary knife. But that knife is a ilat disk, and the high- 
est point is the only proper cutting part. Oonsequently, that ma- 
chine worked satisfactorily only when the fruit came against the^ 
highest point of the knife, and the paring was imperfect when it came 
against the one or other side of the knife at a lower point. This 
change in position was constantly occurring. It is true that 
peaches could be pared by the machine of 1871, when worked by 
a skillful hand, if the fruit was regular in shape, and of uniform 
size. But for common and practical use the machine was a com- 
plète failure. Now, a practical machine for paring peaches wa'i 
much desiréd and sought after, yet the remedy for the serious de- 
fects of the 1871 parer, for a long time, was undiscovered. The 
changes the plaintifE ultimately made, which turned failure into 
success, were not obvious to ordinary mechanical sldll. They were 
the resuit of much study, and persistent experiments, ext(niding 
over a period of about two years, by one possessed of spécial knowl- 
edge and expérience. Ail this, we think, is distinctly proved. The 
most important improvement which the plaintiff devised was xhe 
dish-shaped knife. This was a radical change. In the rotavy 
knife of the earlier patent the plane of the cutting edge was tan- 
gent to the surface of the fruit, but in the machine of the 1^80 
patent the plane of the cutting edge is perpendicular, and sub- 
stantially normal, to the spherical surface of the fruit. Thus the 
old difflculty, arising from the fruit getting down on the side of 
the knife, was entirely obviated. The cutting edge of the dish- 
shaped knife always bears the same relation to the fniit, no mat- 
t^r what its shape or size may be, and it pares every part of the 
fruit with equal facility. 

We do not feel called on to discuss with particularity the numer- 
ous other prior patents put in évidence to sustain this branch of 
thè défense. None of them is anticipatory of the plaintiff's improve- 
ineïit. Nor do we flnd in them anything suggestive thereof. 

The plaintiff's fruit-pàring machine of 1880, hère involved, was 
devised with spécial référence to paring peaches, and it is proved 
that it was the flrst machine which successfully did that work. 
Bèf ore it was put upon the markét, peaches were pared by 
hand. Its undoubted utility was quickly perceived by the trade, 
and immediately it went into e?:tensive public use. This last- 
mentioned façt, of itself, it is well settled, is évidence of patent- 
able novelty, and in a doubtful case will turn the scale in favor 
of the patentée. Smith v. Vulcanite Co., 93 U. S. 486; Magowan 
V. Belting Co., 141 U. S, 332, 343, 12 Sup. Ct. Bep. 71; TopUfl v. 
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Topliff, 145 U. S. 156, 12 Sup. Ot Rep. 825. In Loom Co. v. Hig- 
gins, 105 U. S. 580, 591, it is said: 

"It may be laid down as a gênerai mie — thouçh, perhaps, iiot an inrariablo 
one — that if a new combination and arrangement of known éléments produco 
a new and bénéficiai resuit, never attained before, it is évidence ol invention." 

There the new and useful resuit upon wMch. the patent was 
sustained was the greatly increased effectiveness of a loom in 
production. 

In Consolidated Safety- Valve Co. t. Crosby Steam Gauge & 
Valve Co., 113 U, S. 157, 179, 5 Sup. Ct. Eep. 513, in wMch the 
patent sued on was adjudged to be valid, we ând this language, 
which is apposite hère: 

"Richardson's invention brought to success what prier inventions liad es- 
sayed, and partly accomplished. He used some things whioli had been used 
before, but he added just tJiat whieh was necessary to make the wliole a 
practically valuable and economical apparatus. ïhe facts that the known 
valves were not used, and tlie speedy and extcnsive adoption of Richardson's 
valve, are facts in harmony wlth tîxe evldenci> Ihat Ms valve contains just 
what the prior valves lack, and go lo support the conclusion at which wo 
hâve arrived on the question of novelly." 

In the Barbed-Wire Patent, 143 U. S. 275, 283, 12 Sup. Ct. Eep. 
443, 446, it is said: 

"In the law of patents it is the last step that wins. It may seem strange 
that, considering the important resiilts obtained by Kelly in his patent, it 
did not occur to hlm to substltute a coiled vnre in place of the diamond- 
shaped prong, but evidentlv it did not; and, to the nian to whom it did, ought 
not to be denied the quality of invention." 

' In Gandy v. Belting Co., 143 U. S. 587, 594, 12 Sup. Ct. Eep. 
598, it is said: 

"In view of the fact that previous attempts— of which there appear to hâve 
several— to make a practical canvas belt had been failures, and that Gandy 
had been e.\;perimenting with the subject for several years before he discov- 
ered that a cliange was necessary in the structure of the canvas Itsclf, we 
do not think his improveœent is a cliange in degree, only, or such a one 
as would hâve occurred to an ordinary mechanic, and our opinion is that it 
does involve an exercise of the inventive faculty." 

Thèse décisions fuUy justify the conclusion we hâve reached, 
upon a. careful considération of the proofs, that the patent in suit 
discloses patentable novelty, and is valid. 

The master*» report was based altogether upon the profits actu- 
ally realized by the défendant from his sales of infringing ma- 
chines. The défendant was chargea with the amount received by 
him from sales, as stated by himself. We are not convinced that 
the master erred in his flnding of the cost of manufacture. In 
the accounting, besides a crédit for the cost of manufacture, as 
found by the master, and a crédit for advertising, the défendant 
was allowed for freight and cartage, and discounts to purchasers. 
We think the master was right in disallowing the lumping sum 
which the défendant claimed for "clerk hire, selling expansés, 
rent, and insurance." That was a mère estimate, unsuppoited 
by évidence. There was no way of testing its accuracy, and for 
this the défendant was responsible, He kept no separate account, 



976 FEDERAL EEi'ORTER, Vol. 55. 

connected with tMs particiilan branch of his business, of tiose 
items. The claim rested altogether upon an arbitrary apportion- 
ment of the expansés connected with his gênerai business. We 
do not see upon what principle the défendant is entitled to an 
allowance for the sum he paid for the Cottrell patents, and the 
cost of his patterns. They remain his property. Thèse crédits 
were properly disallowed. Crosby Steam Gage & Valve Co. v. 
Consolidated Safety Valve Co., 141 U. S. 441, 12 Sup. Ct. Eep. 
49. If, in the manufacture of the infringing parers, any advan- 
tage resulted from the .use of the Cottrell patents, the burden 
was upon the défendant to show it. Elizabeth v. Pavement Co., 
97 U. S. 126. But there was no satisfactory évidence of such 
advantage. We think the évidence fully warrants the conclusion 
that the entire value of the infringing machines made and sold 
by the défendant was due to the invention covered by the patent 
in suit, and therefore the plaintiff was entitled to the whole prof- 
its realized. Elizabeth v. Pavement Co., supra; Crosby Steam 
Gage & Valve Co. v. Consolidated Safety-Valve Co., supra. The 
account, as stated by the master and conflrmed by the court, seems 
to us to be substantially correct in ail particulars. 
The decree of the circuit court is atïirmed. 



MERRITT V. MIDDLETON et al 
(Circuit Court, S. D. New York. May 13, 1893.) 

1. Patents fok Inventions — Vatjdtty— Cn:\nîTNATroN— Eyeolass Hoi.ders. 

The claim of letters patent No. 175,821, graiited Aprll 11, 1876, to I. 
N. Clawson, for improvements lu eyegluss liolders, was as follows: "The 
inwardly closing liook, B, bottom bend, C, and bar, E, with the contact 
point closlng the npper space of the bend, in combination with the simjle 
laterally extending open eye, D, and with the coil, F, aud plu. G, âll 
constructed and arranged to form an improvement in eyeghuss liolders." 
Hcld, that tliis is mereiy an aggregation of old éléments, and not a com- 
bination, witliin tlie meaning of the patent laws. 

2. SaMB — ANTICrPATION. 

This patent is antioipated by British letters patent No. 1,788, granted 
to Montleart & Tent in 1803, for an improved hook, ordlnarily used to 
attach fabrics to a support; for this device, when Inverted, is identical 
with that of Clawson's patent, save that the hook of the latter is bout 
inward, while the former hends outward. 

3. Samb— Infringement — Estoppel. 

Where an applicant for a patent has acqniesced in the décision of the 
patent office that a certain feature of liis invention is anticipât ed by a 
patent referred to, he is estopped to claim an iufringement of that ifea- 
ture of his patent thereafter. 

In Equity. Suit by Samuel F. Merritt against John D. and 
Reuben S. Middleton and others for infringement of a patent. Bill 
dismissed. 

Philip J. O'EeilIy, for complainant. 
Fowler & Fowler, for respondents. 
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TOWNSEND, District Judge. This is a suit for alleged in- 
fringement of letters patent No. 175,821, for "improvements in 
eyeglass holders," granted to I. N. Clawson, April 11, 1876, and 
subsequently assigned to complainant. An application for a pre- 
liminaiy injunetion was denied. The défenses alleged are nonin- 
fringement, anticipation, want of patentable novelty in view of 
the state of the art, and that the patented article is not a com- 
bination, but is a mère aggregation. 

In support of thèse défenses, défendants introduced in évidence 
a copy of the file wrapper and contents of complainant's patent. 
Froiîi this it appeared that the original description of the inven- 
tion was no broader than that contained in the patent as issued. 
But the patentée originally presented three claims, as follows: 

"(1) The inwardly closing liook, B, bearing against the lengtli, Pj, to its fuU 
extent, wliereby there Is formed a closed point, a, at the upper portion of the 
spaco of the bottom bend, C, substiintially as and for the purpose sot forth. 
(2) The open eye, D, formed of a single bend, in combination with tlie bottom 
bend, C, and hooli:, B, siibstantially as and for tlie purpose set forth. (;>) The 
inwardly closing book, B, bottom bend, C, and bar, E, with the contact point, 
a, closing the upper space of the ben<l, in combination with the single laterally 
extending open eyo, D, and with the c-oll, F, and pin, G, ail construeted and 
arranged to forni an Improvoment In eyeglass holders, as set forth, and oper- 
ate as specifled." 

Upon citation of anticipations the patentée canceled the first 
two claims for certain éléments of the combination, leaving only 
the third and narrowest claim for ail the éléments combined, as 
therein described. The effect of such action on the part of the 
patentée is to confine hini strictly to the limited scope of the in- 
vention as a combination, as described in the spécification and 
stated in the claim. HaA'ing acquiesced in the constiniction placed 
upon his claims by the patent office, lie is estopped to rhereaffer 
attempt to enlarge the scope of his inv(»ntion beyond the précise 
terms of the grant. McCorniick v. Talcott, 20 How. 402; Key- 
stone Bridge v. Phoenix Iron Oo., 95 U. S. 274; Whife v. Uunbar, 
119 U. S. 47, 7 Sup. et. Eep. 72; Eoemer v. Teddie, i;?2 U. S. 317, 
10 Sup. et. Rep. 98; Williams v. Shoe eo., 49 Fed. Eep. 245. Affer 
acquiescing in the rejection of claims original 1 and 2, which Avere 
broader than original 3, the one in the patent, the claim of the 
patent must be construed strictly against the patentée. Each of 
the several éléments of the claim are thus made essential parts 
of the combination, and each specified limitation of each élément 
so claimed is also an essential part of the device. J. L. Mott Iron 
Works V. Standard Mannf'g Oo., 51 Fed. Rep. 81, and cases cited. 

Défendants further introduced 11 patents and certain models 
in support of the varions défenses alleged in the answer. Thèse 
exhibits illustrated the state of the art, and showed that every 
élément of the combination claimed in the patent in suit was old. 
I hâve not considered them in détail, because ail the évidence, 
taken together, shows that the patentée was not in any sensé 
a pioneer in the fleld; that the scope for invention therein was 
very limited; that the combination claimed by the patentée had 
been described in a printed publication before his invention; that, 
v.65F.no.9— 62 
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«yen if not so described, the changes made hj thé patentée did 
not involve, invention, but were snch as would be obvions to any 
person skUled in the art; and, finally, because the patented article 
consists of a mère aggregation of parts, and is not a combination, 
in the sensé of the patent law. 

The English patent No. 1,788, granted to Montleart & Tant in 
1863, for an improved hook, with its accompanying drawings, 
shows, when inverted, an anticipation of the invention elaimed 
in the patent in suit. This patent is for a hook for suspending 
dresses or fabrics, in which the hook is ordinarily used to attach 
the fabric to a support, while the fastening pin is used to hold 
the fabric. But the inventer says: "It may also be used bene- 
ficially with eitber end uppermost, according to the use to which 
for the tirae it may be applied," and "by reversing the fastening, 
and inserting the pin in any fixed fabric, the hook will project, 
and be rcady to receive any Ûght articles which may be suspended 
therefrom." It consists of a pièce of métal so bent as to form the 
pin, G, the coU, F, the laterally extending open eye, D, and the bot- 
tom bend, 0, of complainant's patent. The only différence be- 
tween Fig. 4 of the English patent and the drawings of complain- 
ant's patent is that in the former the hook is open, while in the 
latter it is closed. To be sure, the two pièces are soldered together 
in Fig. 4, but in Fig. 1 the complète holder is made of a single 
pièce of métal. This printed description and drawings, which 
show ail the éléments of complainant's invention in practically 
the same combination, establish the défense of nonpatentability. 
That the hook in the English patent is bent open, so as to more 
easily receive articles to be placed upon it, while in complainant',s 
patent it is closed, is not material. The flrst thing that any one 
would do if he wished to use one of the English hooks would be 
to bend it ont or in, according to the use to be made of it. It does 
not require the knowledge of the mechanic skilled in the art to so 
change the article as to adapt it to a new purpose. The ordinary 
individual, finding one of thèse articles on his dressing table, 
would readily recognize its utility, when inverted, as is suggested 
by the patentée, to suspend light articles, such as eyeglasses. 

Complainant allèges that défendants' hook impinges against 
the adjoining bar at a point above the bend of the holder, and 
therefore is an infringement of the inwardly closing hook, bear- 
ing against the length of the bar, and forming a closed point at 
the upper portion of the bottom bend, elaimed in his alleged com- 
bination. This inwardly closing hook is the only élément of com- 
plainant's holder which is not identical with the Montleart & 
Tent hook. But complainant is estopped to make this claim by 
his acquiescence in the décision of the patent oftce that the claim 
for such hook was anticipated by patent No. 122,629, granted 
to him January 9, 1872. Furthermore, such hook is found in 
other patents introduced by the défendants. The patented de- 
vice consists merely of an aggregation of the claims rejected by 
the patent office, and certain old éléments, withont the production 
of any new and useful resuit. It is not a Combination. Oounsel 
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for défendants hâve illustrated this point by adopting the language 
of Judge Coxe in Bunching Co. v. Williams Ck)., 44 Ped. Bep. 190, 
substituting the terms of the patent in suit, as follows: 

"What reclproclty can there be between the hook, B, at one end of the 
cyeglass holder, and the pm, G, and the eoil, F, at the other end of the 
holder? In what way does the pin, G, and coil, F, act npon the hook, B, 
or tlie hook, B, upon the pin, G, and eoil, F? Remove either, and the other 
wiU perform its funetion miimpaired. The hook, B, is siuiply a convenient 
device for holding: the eyeglass. There is no combinatlon between the pin, 
G, and coil, F, which act to secure the holder npon a garment, and the 
hook, B, for holding the eyeglass at the other end." 

Let a decree be entered dismissing the bill. 
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ATWOOD et al. v. SAME. 
(Circuit Court, D. Connccticut. May 13, 1893.) 

Nos. 749 and 750. 

1. PaTEMTS POK InVKJ^TIONS — ISFRINGEMEÎJT — PrET.IMINAIIY InJUNCTION. 

"VVliere the validity of a patent has been sustaiued by the courts on 
final hearing, the only question tliat will be considered on motion for pre- 
liminary injunction in a subséquent suit for inf ringement by other parties 
is whether défendants infringe. 

3. Samb — Cessation op Inprinqbment. 

Where it is admitted that défendant has once infringed the patent in 
suit, but has ceased to do so, and déclares that lie has no intention of 
so doing in the future, it is still within the discrétion of the com^ to 
grant a pi-eliminary injunction. 

In Equity. Suits by the Sawyer Spindle Company, John E. At- 
wood, and Eugène Atwood against Arthur Gr. Turner, and by the 
two last-named complainants against the same défendant, for the 
inf ringement of certain patents. Decree for preliminary injunction 
against défendant. 

Pish, Eichardson & Storrow, for complainants. 
C H. Burdett, for défendant. 

'TOWNSEND, District Judge. Thèse are two motions for pre- 
liminary injunctions to restrain the alleged infringement of certain 
claims of letters patent Iso. 253,572, granted to Messrs. Draper & 
Jenks, February 14, 1882, for an improvement in supports for 
spindles for spinning machines, and of letters patent No. 296,377, 
granted to complainants, April 8, 1884, for improvements in spin- 
ning frames. As the décision of the motions dépends upon the 
disposition of certain questions, which are substantially the same 
in each case, they may be considered together. 

The validity of each of the patents has been sustained after 
protracted litigation. The opinions of Judge Shipman, which 
cover ail the questions raised on final hearing, wUl be found in 
Sawyer Spindle Co. v. W. G. & A. E. Morrison Co., 52 Ped. Rep. 
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590, and Atwood v. W. G. & A. E. Morrison Co., Id. 475. Tlie 
daims now in suit having been tlius sustained on ûnal hearing, this 
court will, upon this motion, consider only the question of in- 
fringement. Edison Electric Light Co. v. Beacon Vacuuni Pump 
& Electrical Co., 54 Ped. Kep. 678; Brusli Electric Co. y. Accumu- 
lator Co., 50 Ped. Eep. 833. 

The défendant is not a manufacturer of spinning macliines, but 
a sillc manufacturer, iising spindles and spinning frames in his 
factory. It appears from the numerous affldavits introduced by 
him that he was not at tlie date of the suit, and is not now, using 
either spindles or spinning frames which infringe the claims in 
issue under the patents in suit. This would, in itself, be sufftcient 
ground for refusing the injunction, unless there were otlier cir- 
cumstances indicating a danger of future infringement. Such dan- 
ger may be presumed from past infringement. Whether such in- 
fringement has been shown is the chief question in thèse cases. 
The complainants introduced but one affldavit — that of William A. 
Gilbert, one of tlieir employés — to prove the fact of infringement. 
So far as said affldavit purports to state what the afflant saw in 
the mills of défendant, it is wholly insufficient to show infringe- 
ment of patent No. 253,572, for supports for spindles. The affiant 
States that he satisfled himself that many of the frames had spin- 
dles of the Morrison make, and were the same as had been en- 
joined, without stating the facts on which such opinion was based. 
As to patent No. 296,377, for spinning frames, the affiant describes 
the arrangement of the cylinders, and the bauding method, which 
he saw, sufHciently to enable the court, assuming the affldavit to 
be true, to détermine whether they were infringements or not. 
But it further appears from said affldavit, and from the papers an- 
nexed thereto, that défendant had bought said machinery from the 
Morrison Company, the makers of the infringing machines, prior 
to the granting of the injunctions in the suits already referred to. 
It further appeared that on January 13, 1893, the Atwood Machine 
Company sent to défendants a circular letter, inclosing copies of 
the opinions of Judge Shipman in said suits, calling attention 
thereto, and asking défendant for a statement of the number of 
spindles of the Morrison make, and of spindles in frames supplied 
with the infringing banding. Défendant replied, stating the nuTU- 
ber of each in use in his factory. In March, afflant had a conver- 
sation with défendant in regard to complainants' claim for roval- 
ties, in which défendant did not deny the use of the infringing ma- 
chines. Défendant has made an affldavit tn each case in which 
he dénies that he was using any infringing devices at the date of 
the suit, but does not deny that he previously used them in his 
factory. In regard to patent No. 253,572, he allèges that he was 
misled by the language of the circular. 

Apart from the inflrmities in complainants' proof, already re- 
ferred to, and admitting that défendant may hâve misunderstood 
complainants' circular, his failure, in his aiBdavit, to deny previons 
infringement, in view of his original admissions, would seem to be 
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sufllcient to make out complainants' prima facie case. He knew 
tliixt complainants had examined Ihe spindle machinery in liis fac- 
tory, and elaimed that it was an infringement of their patent. 
^Tien he made the alleged admissions of infringement upon wliicli 
complainants now rely, lie liad before him the opinions of J\idge 
8hipnian, which discussed fully and clearly the patented machines, 
and explained in what the infringements consisted. It is natural 
to présume that, if he conld hâve explained thèse former admis- 
sions, and shovvn noninfringennmt, he would hâve done so in liis 
afftdavit. The irrésistible conclusion to be drawn from his silence 
is that the allégations of past infringement are true. 

A number of cases were cited on the hearing, as to whether the 
court should grant a preliminary injunction when the défendant 
bas stopped infringement, and dénies that he intends to there- 
after infringe. While this is one of the questions wliich must 
necessarily rest in the discrt^tion of the court, tlie prépondérance of 
authority is to the effect tliat such a state of facts furnishes no 
reason for withholding the writ. The rule is well stated in Rob- 
inson on Patents, § 1191, approved in Electrical Worlis v. Henzel, 
48 Fed. Eep. 377. Judge Robinson says: 

"Tlie intention of tlie défendant to practiee tlie invention in violation of 
the plaintiff's rights may be sliown from his past acts of infringement in 
référence to tlie same invention. * * * When the défendant has once 
knowlngly inviifled tlie exohisive domain of the plaintifï, there is a strong 
presumption that the wrong will be repeated, althouKh he may hâve since dé- 
sistée!, and promised to refrain, or even sworn tliat it is his purposeï no 
further to infringe. Thls presumption arises, whatever may liavo becii 
the extent of the infringement, or the damage tlience resultlng to the plain- 
tiff." 

The facts in the case of Kane v. Candy Co., 44 Fed. Rep. 287, 
cited by défendant, only show that the question is one whicli rests 
in the sound discrétion of the court. As against one of the re- 
spondent corporations, the court refused the writ because it was 
satisfled that said corporation, three montlis before the filing of the 
bill, had sold out its plant, and retired from business. The com- 
plainants hâve shown past infringement by défendant. "Ivothing 
but a mère promise stands in the way of its doing so again. * * * 
If the défendant intends, in good faith, to lîeep its promise, the in- 
junction will not harm it; otherwise, it will be a security for the 
plaintiff that its rights will not again be invaded." Judge Wales, 
in Celluloïd Manuf'g Co. v. Arlington Manuf'g Co., 34 Fed. Rep. 
324; White v. Walbridge, 46 Fed. Rep. 526; Facer v. Midvale Co., 
38 Fed. Eep. 231; Chemical Works v. Vice, 14 Blatchf. 179; 
Walk. Pat. §§ 676, 701. The application for a preliminary injunc- 
tion is granted in both cases. 
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WATERMAN v. SHIPMAN et al. 
(Circuit Court of Appeals, Second Circuit. April 18, 1893.) 

1. Patents— MoRTGAGB — Tratjsper of Titt;E. 

A mojrtgage by a patentée vests in the mortgageo the whole title to tûe- 
patent rigtits, subject only to be defeated by performance of the condi- 
tion, or by rédemption by bill in equity wittiin a reasonable time after de- 
f ault, and the right of possession to the incorporeal property is, in légal 
effect, delivered to the mortgageo at the tlme of the recording of the mort- 
gage at the patent oiHce. 

2. Same— Récital op Licbnsb — Notice to Puuchasbr. 

The récital m a mortgage of patent rights of the existence of a license 
is notice to the mortgagee and purchasers of the patent rights under the 
mortgage of ail the terms and conditions of the license. 

3. Samb — Assignmbnt of License — Supflemkntahy Pkocebdikgs m Aid of 

Execution. 

In the absence of words showing that It was intended that the license 
might be assigned, a license conferring the exclusive right to manufacture 
and sell patented articles is not assignable, and does not vest in a receiver 
of the property of the licensee, appointée! in proceedings supplementaiy 
to exécution under the New Yorli Code of Civil Procédure. 

4. Samb — Infeingbment — Suit bv Exclusive Licensee aqainst Ownbb op 

Patent. 

A licensee who bas the exclusive right to manufacture and sell a pat- 
ented article can malntaln a suit in equity agalnst the patentée, if the lat- 
ter is guilty of an infringement by making and selling himself, to redress 
the wrong oceasioned thereby, and such suit anses under the patent laws 
of the United States. 

5. Samb— Infringement— Suit by Licensee — Combination between Ownbr 

AND CODEFENDANTS. 

If the bill of the licensee who has the exclusive right to manufacture 
and sell a patented article allèges a combination between the owner of 
the patent and other persons, who are made parties défendant wlth the 
owner, to deprive the complainant of the benefits and advantages of hls 
license, and tlie évidence sliows that a license granted by the owner of 
the patent to his codefendants was granted by him, and procured by them, 
for the paramount purpose of preventing the complainant from enjoying 
the monopoly conferred by his license, the défendants are joint infringers 
of the complainant's rights, and he is entitled to relief against ail the 
parties défendant. 

6. Samb— Validity — WanT op Novblty — Evidence. 

If défendants in a suit for infringing letters patent plead want of nov- 
elty, and set up in their answer, and offer in évidence, a large number of 
patents prlor in date to those of th.e complainant, the court will not ex- 
amine thèse patents. In the absence of expert testimony to explain them, 
or ta indicate what they contain to négative the novelty of the complain- 
ant's patents, unless the eharacter of the Invention has so llttle complexity 
that expert testimony is not required for that purpose. 

7. Samb— Want op Novelty— Evidence. 

In a suit for the infringement of lettei-s patent, défendants introduced 
in évidence a pamphlet of about 25 pages, published two years after the 
patents were Issued, entitled "An Expose of the Assumptions and Business 
Methods of a Dealer and Reputed Inventor," which was prepared and pub- 
lished by a rival manufacturer apparently for the purpose of discredit- 
ing the inventions of the complainant, and his personal eharacter and 
business methods. The greater part of the pamphlet was scandalous mat- 
ter, irrelevant to the issues. The author testifled that, so far as it referred 
to the patents he had studled, the pamphlet correctly expressed hls views 
respecting the same. Beld, that the contents of the pamphlet could not be 
considered compétent évidence upon the issue of novelty, and that com- 
plainant's counsel was justified in refusing to cross-examine the author. 
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Appeal from the Circuit Court of the United States for the Soutli- 
em District of New York. 

In Equity. Bill by Lewis E. Waterman against Asa L. Shipman 
(who died before final hearing, and whose executor bas been substi- 
tuted) and James D. Shipman and Edward L. Shipman, his sons, co- 
partners by the flrm name of Asa L. Shipman's Sons, alleging the 
infringement of certain letters patent. ïhe circuit court dismissed 
the bill. Complainant appeals. Eerersed. 

Salter S. Clark, for appellant. 
A. V. Briesen, for appellees. 

Before WALLACE and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. ïhis is a bill in equity, alleging the 
infringement of two patents for fountain pens, — No. 293,545, dated 
February 12, 1884, and No. 307,735, dated November 4, 1884,— each 
granted to Lewis E. Waterman, as inventor. The défendants were 
originally Asa L. Shipman (who died before final hearing, and whose 
executor has been substituted) and James D. Shipman and Edward 
L. Shipman, his sons, who were copartners by the flrm name of 
Asa L. Shipman's Sons. The questions which hâve been principally 
litigated are those in respect of the title to the patents; it being 
insisted for the défendants tliat the title at the time of the com- 
mencement of the suit was in Asa L. Shipman, and consequently 
that the complainant could not maintain the bill. The facts hear- 
ing upon this branch of the case are thèse : Prier to November 20, 
1884, the title to the patents had been assigned by the complainant 
to Sarah E. Waterman, his wife, and on November 20, 1884, she 
granted to hi^u an exclusive license to manufacture and sell the 
patented improvements throughout the United States. By the terms 
of the license lie agreed to make full returns on the flrst day of 
every month of ail fountain pens containing the patented improve- 
ments, manufactured by him, and to pay to her the sum of 25 cents 
as a license fee for every pen so manufactured on or before the 5th 
day of every month, for the pens manufactured during the preced- 
ing months. The license provided that "upon a failure of the 
licensee to make returns after thirty days, or to make payment of 
the license fées after ninety days from the time when such returns 
and payments are due, then the said Sarah E. may terminate this 
license by serving a written notice upon the said licensee ; but that 
will not discharge him from any liability for any license fées due 
when such notice was given." November 25, 1884, Mrs, Wacerman 
executed to Asa L. Shipman's Sons a mortgage of the two patents 
as collatéral security for the payment of a note of |6,500 made by 
her and the complainant, payable in three years. By this instni- 
ment, Mrs. Waterman assigned to the mortgagees ail her right, 
title, and interest in the inventions and the patents upon the ex- 
press condition that the assignment should be null and void if she 
and her husband, or either of them, should pay the note at maturity. 
It contained also a récital that the interest conveyed was free from 
ail incumbrances except a license to this complainant to manufac- 
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ture and sell pens under both patents. The mortgage was duly re- 
corded in the patent office December 29, 1884; and from the time 
of its exécution until November 25, 1887, the complainant continiied 
to manufacture and sell the patented improvements, making re- 
turns to Mrs. Waterman, and paying royalties to her, under his 
license, until the 16th day of April, 1886, when she executed to him 
an assignment of ail her right, title, and interest in the patents. 
The note given to secure the mortgage beeame due November 28, 

1887, and was not paid, and shortly thereafter Asa L. Shipman 
granted to the firm of Asa L. Shipman's Sons an exclusive license 
to manufacture and sell the patented pens. He also brought suit 
upon the note in the suprême court of the state of New York, and 
on the 22d day of December, 1887, duly obtained judgment thereon 
against the complainant and Mrs. Waterman for the fuU amount, 
with interest. After the exécution of the license to the flrm of Asa 
L. Shipman's Sons, and about April 1, 1888, they began to manu- 
facture and sell as the patented pens an article identical with those 
which the complainant had made and sold under his license. They 
were manufacturing thèse pens when the présent bill was flled, and 
continued to do so until May 10, 1888. The judgment obtained 
against the complainant and his wife not having been paid, supple- 
mentary proceedings, pursuant to the Code of Civil Procédure of 
the state of New York, were instituted, which resulted in the ap- 
pointment of a receiver, who on the lOth day of April, 1888, duly, 
qualifled, and beeame vested, under the provisions of the Code, with 
ail the property, légal and équitable, belonging to the complainant. 
On January 9, 1888, Asa L. Shipman sent the complainant a letter 
giving him notice "that the license given j'ou by Mrs. Waterman is 
revoked, and suit will be brought against you for infringement of 
said patents." On April 26, 1888, he sent the complainant another 
letter, stating "that, in addition to the notice already handed to 
you, the license agreement executed by Sarah E. Waterman to you, 
dated November 18th, 1884, is hereby revoked, on account of your 
failure to make due returns thereunder on the flrst day of January, 

1888, and also on February Ist, 1888, and also for your failure to pay 
the royalties under said agreement which beeame due to me on 
December 5th, 1887; also, on January 5th, 1888." 

On April 27, 1888, the complainant made a tender to the attorney 
of Asa L. Shipman of the fuU amount of the judgment obtained upon 
the note, together with the costs of the suit; but this tender did 
not include anything for the fées of the receiver in the supple- 
mentary proceedings. On the 5th day of May the présent suit was 
bi'ought. The circuit court dismissed the bill, without a written 
opinion, apparently upon the ground that the légal title to the pat- 
ent was in Asa L. Shipman at the time of the commencement of the 
suit. 

It is entirely clear, upon the authority of Waterman v. Mackenzie, 
138 U. S. 252, 11 Sup. Ct. Eep. 334, that by virtue of the mort- 
gage the whole title to the patents at the time of the exécution 
of the instrument beeame vested in the mortgagees, subject 
only to be defeated by performance of the condition or by re- 
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demptidn of the bill in equity within a reasonable time, and tliat 
the right of possession to the incorporeal property was in légal effect 
delivered to the mortgagees at the time of the recording of the 
niortgage in the patent oiïice. We do not consider it neccessary to 
détermine whether a tender of the mortgage debt, made after the 
day of payment, entitled the complainant, as the assignée of the 
mortgagor, to a reconveyance of the patents. 'Nqv do we deem it 
necessary to détermine whether the tender made by liim April 27th 
was a sufflcient one, or whether it should hâve included a siim suffl- 
cient to cover tlie fées of the receiver in the supplementary proceed- 
ings. We regard it as entirely immaterial, for the purposes of the 
présent suit, whether the légal title to the patents was or was not 
in the comjdainant at the time of the commencement of the stiic. 
The mortgage of Asa L. Shipman was subject to the license which 
had previously been granted to the complainant, and could in no 
manner operate to restrict or curtail the exclusive right of the com- 
plainant to make and sell the patented improvements, so long as 
the license should remain unrevoked. The récital in the mortgage 
of the existence of this license was notice of ail its ternis and con- 
ditions. It is familiar doctrine that a purehaser will hâve con- 
structive notice of everything appearing in any part of the deed or 
instrument constituting the title purclias(!d, which is of snch a na- 
ture that, if brought directly to his knowledge, it would amount to 
actual -notice ; for the right of a purehaser can in no case go beyond 
his own title, and whatever appears on the face of the title papers 
forms an intégral part of the title itself. Snch notice, therefore, 
is of the most conclusive nature, and is insusceptible of being ex- 
plained away or rebutted. 

The bill of complaint allèges that the license granted to the com- 
plainant was in full force at the time of the commencement of the 
suit. This averment is not denied by the answer; and the answer 
makes no issue setting up the invalidity of the license, or any rev- 
ocation by reason of failure to make returns, or pay royalties, or f-^r 
any other reason. There is évidence in the record, however, which 
has been referred to, of letters sent by Asa L. Shipman to the com- 
plainant, — one of the date of January 9, 1887, and one of tli'> date 
of April 26, 1888, — giving notice of the revocation of the licence. 
Under the issues made by the pleadings, we ought not to notice this 
évidence. It is proper, however, to say that the letter of .Ja^u-ir-y 
9th did not assign any reasons for revoking the license, pn 1 +iv 
letter of April 2V>, 1888, assigned grounds for revoking it wlii''h do 
not appearto hâve been correct in fact. The complainant wa not in 
default for failure to make returns on the Ist day of .lanuarv. 1.S \S, 
or on the Ist day of February, 1888, or for not paying royalties on 
the 5th of December, 1887, or on January 5, 1888. He did not man- 
ufacture at ail in the months of December or -January, a^ifl i*" tiv 
royalties became due on December 5tli or on January 5tli, the fact 
does not appear. 

Even if it were open to the défendants, under their answ<n\ to 
assert that at the time when the suit was commenced the rn"i'>''iin- 
ant's interest in the j^atent had vested in the receiver in supplemen- 
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taiy proceedings, the contention would be untenaHfe. The license 
was not assignable. No license is assignable by the licensee to 
another unless it contains words which show that it was intended 
to be assignable. Factorv v. Corning, 14 How. 193; Kubber Co. v. 
Goodyear, 9 Wall. 788; Àdams v. Howard, 23 Blatchf. 27, 22 Fed. Eep. 
656; Baldwin v. Sibley, 1 Olilï. 150. The présent license contained 
no such words, and was purely a personal license to the complainant. 
Consequently the receiver could not acquire it. 

If the owner of the légal title to the patent had not been niade a 
party to the suit, undoubtedly the bill by the complainant could not 
be sustained against the other défendants. A mère licensee cannot 
sue strangers who infringe. In such a case redress is obtained 
through or in the name of the owner of the patent. But there is 
no reason or authoi'ity for the proposition that a licensee who bas 
the exclusive right to manufacture and sell a patented article can- 
not maintain a suit in equity against the owner of the patent, if the 
latter is guilty of an infringement by maldng or selling himself, 
to redress the wrong occasioned thereby, or that such a suit does 
not arise under the patent laws of the United States. The case of 
Littlefleld v. Perry, 21 Wall. 205, 223, is a direct authority in 
favor of the right of the licensee to maintain such an action. In 
that case the suprême court said: 

"A court of equity looks to substance, nUlior tlifiu form. Whcn it bas 
.iurisdiction of the parties, it grants tlio appropriate relief, without regard to 
whether they corne as plaintilï or defendaut. In tliis case tlie persou avIio 
sliould hâve protected the défendant against ail inf ringements lias beconie )iim- 
self the infringer. He lield the légal titl<? to the patent in trust for lus 11- 
censees. He lias been faithless to his tnist, and courts of equity are always- 
open for the redress of such a wrong. This wrong is an infringement. Jts r(>- 
dress involves a suit, therefore. arlslng under the patent laws; and of that 
suit the circuit court lias jurisdiction." 

If the licensees' rights hâve been infringed by the owner, and 
third persons confederating witli the owner, there is no reason wliy 
ail the infringers should not be joined as défendants. Perry v. Lit- 
tlefleld, 17 Blatchf. 272, 285. In such a case it is quite immaterial 
to the other défendants whether the owner, when made a party to 
the suit, is a complainant or a défendant. It suiïices, so far as they 
are concerned, that ail the parties are présent who hâve any inter- 
est in the controversy, and that a decree will definitely détermine 
their rights as between themselves and the owner of the patent, 
as well as between themselves and the complainant. 

The bill in this case allèges a combination between the défendants 
to deprive the complainant of the beneûts and advantages of his 
license; and the évidence shows that the license granted by Asa 
L. Shipman to his sons, the other défendants, was granted by him, 
and procured by them, for the paramount purpose of preventing the 
conplainant from enjoying the monopoly conferred by his license. 
The défendants, therefore, are joint infringers. We conclude that 
there is no impediment, arising from the fact that the complainant 
is merely a licensee, to predude him from obtaining the relief sought 
by his bill. 
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The proof of infringement of the patents is very meager, and we 
flnd no évidence in the record that the pens made by the défendants 
infringe any of the daims of either patent, except the flrst daim of 
patent No. 307,735. Undouhtedly the défendants, in manufacturing 
their pens, intended to copy the pens inade by the complainant; 
but the record does not show whether the pens made by the com- 
plainant embodied any of the inventions of the other claims. 

To sustatn the défense of want of novelty the défendants hâve set 
up in their answer, and offered in évidence, a large number of 
patents prior in date to those of the complainant. In the absence 
of any expert testimony to explain thèse patents, or indicate vs^hat 
they contain tending to négative the novelty of the complainant's 
patents, we do not feel called upon to examine them. There may 
be cases in which the character of the invention has so little com- 
plexity that such expert testimony is not necessary to aid the court 
in understanding whether one patent, or several patents considered 
together, describe the devices or combination of devices which are 
the subject-matter of a subséquent patent; but this is not one of 
them. 

The défendants also introduced in évidence a pamplilet entitled 
"An Expose of the Assumptions and Business Methods of a Dealer 
and Eeputed Inventor," consisting of some 25 printed pages, pub- 
lished in 1886. This pamphlet was prepared and publislied by a 
rival pen manufacturer apparently for the purpose of discrediting 
the inventions of the complainant, and his personal character and 
business methods. The author was called as a witness for the 
défendants, and asked this question: "Does this pamphlet, so far 
as it refers to the patents which you hâve studied, correctly express 
your views respecting the same?" The witness answered: "In so 
far as it goes, I suppose it does. It was so intended." The pamphlet 
was then offered in évidence, and made an exhibit in the caiise, 
against the objections of the complainant. The statements con- 
tained in this pamphlet are relied upon by the défendants as évi- 
dence upon the issue of novelty. We décline to consider anything 
contained in it as compétent évidence upon this issue. The counsel 
for the complainant was justiôed in refusing, as he did, to cross- 
examine the witness in regard to its contents. The greater part of 
it was scandalous matter, entirely irrelevant to the présent con- 
troversy; and he was under no obligation to undertake to read and 
analyze its contents to see whether it contained anything bearing 
upon the issue worthy of a cross-examination. 

As to the défense resting upon the prior invention of Fisher, it 
suffices to say that no such défense is set up in the answer; and, if 
aU that is asserted in respect to the défense is true, only the third 
daim of patent No. 307,735 would be defeated by it. 

We conclude that the complainant is entitled to a decree for an 
accounting and an injunction. The decree of the circuit court is 
reversed, with costs, and the cause remanded to that court with 
directions to enter a decree for the complainant in conformity with 
this opinion. 
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DELAWARB MICJ'AL REIMNERY v. WOODFALL et aL 

(Circuit Court, E. D. Pennsylvania. May 23, 1893.) 

No. 20. 

1. Patents for Invention» — Vai.tdity— Peocf.ss of Refining Zinc. 

Letters patent No. 448,802, issued Marcli 24, 1891, to Joseph W. Rich- 
ards, cover the process of reflning zinc by "dlffusîng metallic aluminium 
throughout the batli of metallic zinc, permitting said composite bath to 
stand in a melted condition, for the subsidence of the impurities, and 
finally removing the .stratum of rofined zinc." HeW, that there was 
nothing in the prior state of the art to inyalidate the patent. 

3. Bamk— nfringement. 

In a suit for infringement of thls patent it appeared that défendants, 
after melting the zinc, cleaned it la the ordinaiy manner, by sklm- 
ming impurities from the top, and raking out what fell to the bottom, 
then added a small quantity of aluminium, stirrod the mixture thoronghly, 
and then dipped from the caldron, without waitlng for the subsidence 
of impurities, and without leaving any residue in the vessel. It appeared, 
liowever, that about an hour was used in thus emptying the caldron, and 
that the mixture was stlrred two or three tlmes during that perlod. HclA 
that, as the refining in such case talces place very rapldly, défendants se- 
eured the benefits of the patent in respect to nearly ail of the zinc dipped 
out, and that their process constituted an infringement, notwithstanding 
différences. 

In Equity. Suit by the Delaware Métal Eefinery against Wood- 
fall Bros, for infringement of a patent. Decree for complainant. 

Jos. C. Fraley, for complainant, 
Thomas D. Moulds, for respondents. 

DALLAS, Circuit Judge. This is a suit brought for the infringe- 
ment of letters patent No. 448,802, dated March 24, 1891, and issued 
to Joseph William Eichards, who assigned to the complainant. 
The patent was granted for a process of reflning zinc, and contains 
hut one claim, which reads as foUows: 

"The hereinbefore descrlbed process of reflning zinc, whlch consists in dlf- 
fusîng metallic aluminium throughout a bath of melted zinc, permitting said 
comr)')site bnth to stand in a melted condition, for the subsidence of the im- 
purities, and ilnally removing the stratum of refined zinc, substantlally as 
set tortli." 

The défenses relied upon by the défendants are: (1) Noninfringe- 
ment; (2) that the letters patent are invalid because, in view of 
the prior art, tliey do not disclose any patentable invention. 

There is no occasion for construction of this claim. It is plainly 
for a process for reflning zinc, for the practice of which it is requisite 
(1) that metallic aluminium shall be diffused throughout a bath 
of melted zinc ; and (2) that this composite bath shall be permitted 
to stand in a melted condition, for the subsidence of the impuri- 
ties, and the stratum of refined zinc be removed. The défendants 
admit that the flrst of thèse features is comprised in the process 
employed by them, but they deny that they either permit the bath 
to stand for subsidence of impurities, or that they remove refined 
zinc. They refer to a communication which was addressed by the 
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soliciter of the patentée to the commissioner of patents, as so 
defining the discovery for which the patent was asked as to make 
both of thèse last-mentioned steps in the process essential éléments 
thereof. This communication however, does not, in tact or in 
law, qualify the claim. The process claimed was solely for reflning 
zinc, and not for forming an alloy; and by its use an alloy is not, 
in any practical sensé, even incidentally produced. The letter to 
the commissioner was written for the purpose of enforcing this 
distinction, as the alloy of zinc and aluminium was, admittedly, 
old. Nothing was said of the invention which the claim does not 
plainly import; and the true and only question upon this branch 
of the case is whether the déniai of the défendants that they permit 
the bath to stand for the subsidence of impurities, and remove 
therefrom the stratum of refined zinc, is or is not refuted by the 
proofs. They allège in the brief submitted on their behalf that 
they use aluminium only in the manner now to be stated, and, in 
connection with that statement, I propose to consider the case in 
some détail. They say: 

"(1) Wlien treating scrap zinc, the métal is inplted down in a pot or cal- 
dron In the usual way. It is then cleaned, in tlie ordinary manner, from ail 
Ihe impurities that can be gotten out of it hy means of sliimming ofE tlie 
top, and raking out wliat talls to the bottom, su h as pièces of iron, etc. 
After the métal has thus been treated a small quantity of aluminium is 
added, and tlio mixture stirred up so as to alloy the aluminium thoroughly 
witli the zinc. After being tlnis thoroughly mixed, the wliole of the métal 
in the pot or caldron is dipped therefrom, leaving no residue in tlie vessel. 
The two metals are prevented from sépara ting by fréquent stirrings, and as 
a resuit the whole mass dipped from tlie pot is homogeneous. Any impurities 
that liave not been removed by tlie old and well-known process still remain 
in tlie métal, and are p(mred out into the mold aloiig with the good material." 

The preliminary cleaning by tlie old and tmsatisfactory mechan- 
ical mode is of no conséquence if thereafter the patented method 
be pursued; and the addition of a small quantity of aluminium 
to the bath, and the attainment of its thorough infusion by stirring 
the mixture, is obviously incident to the process of the complainants. 
It is not the fac-t that — as is intimated, rather tlian ass('rt(»d — ■ 
the défendants form a substantial or commercial alloy, or that it is 
their object to do so. One of the défendants has himself testified 
that their product is sold in the market simply as zinc. It is true 
that the défendants dip the whoh; of the métal from the pot or 
caldron, and leave no residue in the vessel; but it is not the fact 
that this is done only while the two metals are thoroughly mixed, 
either by the flrst stirring, or by any subséquent stiiTÏngs, so that, 
as a restilt, the whole mass dipped from the pot is homogeneous. 
I am not entirely satisfled that the défendants always bcgin to re- 
move the métal from the caldron so promptly upon tlie infusion 
of the aluminium as to at ail anticipate its reftning influence. But, 
conceding to the défendants the beneflt of any doubt ujton this point, 
the fact remains that at least an hour is required to em])ty a 
caldron, and, whih; a few of the slabs flrst made woidd, in consé- 
quence of the métal comjjosing them liaving been too immediately 
dipped out, contain some impurities, yet, as purification takes place 
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very rapidly, the remainder, and much tlie larger portion, of the 
zinc would be reflned. As to tliat portion there would bé ample 
time for "permitting said composite batli to stand in a melted 
«ondition, for the subsidence of impurities," and tlie allégation that 
subsidence is prevented by subséquent fréquent stirrings bas been 
disproved. During the period of at least one hour, which is occu- 
pied in emptying a pot, thèse additional stirrings do not occur 
more frequently than (as one of the défendants bas testifled) "two 
or three times," whereas, to prevent the settling of the impurities, 
it would be necessary to agitate the mass almost continuously. 
Therefore, with respect to the later stirrings, as well as to the 
flrst one, the reflnement of the greater part of the métal takes 
place after the disturbance caused by the stirring has ceased, and 
while the bath does "stand" suflficiently long to permit the subsid- 
ence of impurities. The défendants do, as I hâve said, remove 
the whole of the métal from the pot, and leave no residue, and 
in this consists the most striking différence betwéen their pro- 
cédure and that of the complainant; but upon investigation it 
becomes manifest that, by this variance from the best manner of 
practicing the patented invention, they do not whoUy avoid its 
use. The claim of the patent in suit does not state that the dross 
Is to be removed from the caldron after each opération, and before 
beginning another in the same vessel, but it was not necessary to 
mention it. It would, of course, be understood that this should 
be done. Therefore, in the mère fact that no residue is left by 
"the défendants there is no différence between their practiee and the 
patented process; and as it has been shown that the défendants 
do not distribute the impurities so that "the whole mass dipped 
from the pot is homogeneous," but incorporate them in only some 
of their slabs, it again appears that many, and the greater number, 
of them are composed wholly of reflned zinc. It makes no différ- 
ence that the défendants, who thus reflne much of their zinc, also, 
instead of entirely rejecting the impurities. combine them with 
other of their zinc, and of that combination compose some slabs 
of inferior quality. 

The contention of défendants with regard to their treatment of 
"scrap zinc" has thus far been the subject of considération. Their 
treatment of "zinc dross" they assert to be as foUows : 

"When the défendants treat zinc dross, tliis material is manipulated In tlie 
manner described in the patent granted to Anthony Pierce, Jr., September 
6, 18C4, (No. 44,112,) and poured ont into slabs. H any of thèse slabs, after 
pouring, show a bliie cast, or do not hâve a bright appearance, those partlcu- 
lar slabs are remelted, and a small quantity of aluminium added thereto, 
for the purpose of briglitening the surface. After the alumininm Is mlxed 
with the rfne the whole mass thus treated is dipped out of the pot, and 
poured into molds, being frequently stlrred during the time of pouring to 
prevent any séparation, and to make the whole mass of métal as near alike 
as possible." 

The Anthony Pierce patent does not relate to the use of alumin- 
ium. If the défendants conflned themselves to the manipulation 
described in that patent, this complainant would hâve no ground 
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for objection; but, when that process is found not to be satisfac- 
tory, resort is had to the aluminium treatment, which is conducted 
in the same manner as when operating with scrap zinc. There- 
fore, nothing need be added with especial référence to this part of 
the défense. I hâve, upon the whole case, arrived at the con- 
clusion that the method used by the défendants is substantially 
the same as that described and claimed in the patent in suit, and 
that they thereby accomplish a resuit which is substantially the 
same as that attained by the patented process, and that, therefore^ 
infringement has been established. 

The averment that this patent is invalid because, in view of the 
prior state of the art, it does not disclose any patentable invention, 
is absolutely without support. The patent granted to Anthony 
Pierce, Jr., upon September 6, 18C4, is for treating impure zinc, but 
in a manner wholly différent from that claimed by, and secured 
to. Richards, the grantor of the complainant; and the argument 
based upon the assumption that the product of the Richards 
process is but the old and well-known alloy of zinc and aluminium 
is fallacious, because, under the évidence, that assumption is clearly 
inadmissible. 

A decree in favor of the plaintiff, for injunction and account, 
in the usual form, may be prepared and submitted. 



GRISWOLD MANUF'G CO. t. HARKER et al 

(Cîlrcult Court, D. Minuesota, Fourth Division. June 5, 1893.) 

Patents fob Inventions — Infringement— Waïfle Irons. 

The clalm^ of letters patent No. 229,280, «ranted June 29, 1880, to Sel- 
den and Griswold, for an improvement in waffle irons, were as foilows: 
"(1) In a waffle Iron, tlio hinge upon wWcli the pan opens provided witli 
one of the joumals or pivots on wliieh the pan la rotated; (2) thejoumals 
or pivots on which the pan rotâtes, formed upon or connected, one with 
the hinge upon which the pan opens, and the other on the handle for ro- 
tatinjz said pan." Ueld, tliat this is not Infringed by letters patent No. 
277,422, issu.-îd May 8, 1883, to Harker and Wilkins, in which one of 
the journals upon which the pan rotâtes is formed by elongated ears 
or lugs upon each section of the pan, through which a pin passes to liingo 
them together, and the divlded handle on the slde opposite forms the other 
journal upon which the pan rotâtes. 

In Equity. Suit by the Griswold Manufacturing Company 
against John B. Harker & Co. for the infringement of a patenL 
Bill dismissed. 

Barr & Catlin and J. C. Stnrgeon, for complainant. 
Paul & Hawley, for défendants. 

NELSON, District Judge. This is a suit brought by the com- 
plainant for an accounting and injunction by reason of an alleged 
infringement of letters patent No. 229,280, granted to Selden and 
Griswold, June 29, 1880, for improvements in waffle irons. It is 
charged that the défendants inJringe the flrst and second clalms- 
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of the patent. The complainant company has bv assignaient ail of 
the rights granted under the patent to Selden and Griswold. The 
claims charged to be infringed are: 

"(1) lu a wafile iron, the hînge upon whicli Ihe pan opens provided with 
one of the journal s or pivots on wliich the pan is rotated. 

"(ii) The journals or pivots on which the pan rotâtes, formed upon or con- 
nected, one with the liinge upon which tlie pan opens, and the other ou the 
handle for rotating and opening said pan." 

The spécification of the patentée states that — 

"In waffle irons, as ordinarily coustructed, the hinge Connecting the two 
parts of tlie pan has been made separate troin tlie pivot on wliicli the pan 
rotâtes, and been located at one side of the pau relatively to said pivot." 

And then follows a description of the invention: 

"Our improvement consists of a novel construction of the Mnge Connecting 
the two parts of the dlvided pan, wlierehy one of tlie pivots or journals upon 
which the pan rotâtes Is made to form a part of said hinge, the hinge and 
pivot being thus brought together, while the opposite pivot or journal on 
which the pan rotâtes is formed on the dividod handle, by means of which, 
also, eitlier portion of the pan which, for the time being, is uppermost, is 
lifted for opening the jian. It further consisis lu a novel construction and 
arrangement of the socket în the rlm or supportingrhig for the réception of the 
hitige and pivot, whereby the tiltiug or dumping of the pan is preveiited 
when the cover is raised, and in a novel maimer of attaching the wooden 
hamlles. * * *" 

Then the détails of the invention and its opération are described. 
If I understand the description, the hinge is formed by a com- 
bination of one of the journals on which the pan is rotated, and the 
usual lugs and ears upon each part of the divided pan, throiigli 
which a pin passes for hinging the parts together. In order that 
this journal shall forni a part of the Iiinge, a space is left between 
the inner adjacent ears for the insertion of a wedge-shaped, per- 
forated block, D, caUed a "pivot blocli," conforming in size to the 
shape of the ears, and terminating between two lips on the parts of 
the divided pan, and through this bloclv, also, the pin passes, thus 
uniting the pivot or journal block to the divided pan, and making 
it form a part of the hinge. A divided handle on the side opposite 
the pivot block when the parts are brought together forms the 
other journal upon which the pan is rotated. The supporting frame 
or ring is in the usual form, except it has an angular projection 
forming a bearing socket for the réception of the hinge. 

The défendants make a waffle iron under letters patent No. 
277,422, dated May 8, 1883, issued to Harker and Williams. One 
of tlie journals upon which the waffle iron rotâtes is formed by 
elongated ears or lugs upon each section of the pan, through wliich 
a pin passes to hinge them together, and the divided handle on the 
side opposite forms the other journal upon which the pan rotâtes. 
The only resemblance between the two waffle irons in this particu- 
lar is that they both open in a plane parallel with the axis upon 
which they turn. The défendants use no such novel construction 
of hinge described in the complainant's patent. The patentée of 
complainant's waffle iron was not the ûrst inventer of double or di- 
vided revolving cooking pans, griddles, or gridirons, to be placed 
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over the hole in the top of a cooking range. Utensils of this kind 
were in use long before his invention, and the state of the art 
shows that many of them opened in a plane parallel to the axis 
upon which they turned. Some of them hâve a hook on the end 
of one part of the divided journal, formed by a nob and a notch, 
to receive a corresponding hook to fasten them together, and to 
allow them to move when the two parts were opened. One was 
réversible, not revolving, but was provided with a square-heeled 
hinge on the side opposite the handle, so that the halves could be 
opened. AU of them hâve a hinge joint, a device on which the 
divided parts turn, but not joined together. 

The complainant's expert says the purpose of the invention in- 
volving the tirst and second claims was to construct a waffle iron 
that should open in a plane parallel with the axis on which the pan 
turns, and he says this was new and valuable; and he further says 
that the essence of the invention — the substantive feature — ^was 
bringing the hinçe and the pivot or axis of the pan into a 
given line. He admits that bivalvous gridirons, revolving in their 
bearings by an arrangement similar to a waffle iron, were old, but 
that they were not hinged together, and were not waftie irons, except 
E. J. Smith's patent for cakes. Thèse old divided griddles certainly 
opened in a plane parallel to the axis upon which the pan revolves, 
and, unless the complainant is entitled to claim ail sorts of hinges 
joining the two parts of the griddle, under the invention of a novel 
construction of a hinge described in the spécification, the défend- 
ants do not infringe. In view of the state of the art, and look- 
ing at the spécification of the patent, the complainant is only 
entitled, in my opinion, to claim the peculiar combination and con- 
struction of a hinge formed with the journal and novel construc- 
tion and arrangement of the socket described therein. The défend- 
ants do not use such novel construction of the hinge and socket 
described in the complainant's patent, and therefore do not in- 
fringe the claims as charged. 

Decree dismissing the bill, with costs, is ordered. 



THE DANUBE. 

UNITED STATES v. THE DANUBE et al. 

(District Court, D. Oregon. May 12, 1893.) 

No. 3,30G. 

Shippfng — Emigeant Passbngers— Contiguous Terrttory. 

Under tiie act of congress of August 2, 18S2, proliibiting the carrying 
of "emigrant pa.ssengers" from any port or place in a foreign country, 
except ports and places "in foreign territory contiguous to tlie United 
States." unless tne spaees and accommodations therein mentioned be pro- 
vided, Van ouver's island, B. C, is territoiy contiguous to the United 
States, and the transportation of passengers therefrom to Astoria, Or., 
Is within the exception. 

In Admiralty. Action by the United States against the steam- 
ship Danube and William Meyers, her master, for penalties for a 
V. 55F.no. 9 — 63 
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Tiplation of the açt of congress tP regulate the ' carriage of pas- 
sengers by sea. On exceptions to tlie libel. Exceptions allowed. 

Franklin P. Mays, for libelant. 

Cyrus A. Dolph and E. C. Hughes, for claimant. 

BELLINGEE, District Judge. This is an action by the United 
States for pénal ties aggregating |19,660 for a violation of the 
provisions of the act of August 2, 1882, to regulate the carriage 
of paRsengers by sea. Ohapter 374, Supp. Kev. St. The libel al- 
lèges : 

"That on the day of Maroh, 1893, the steamsUp The Empre.ss oC 

.laiian left Hong Kong, China, with, among other -passengers, about 630 

Cliiiiese, destlnod for Portland, Oregon. That said vessel, about tho ■ 

day of May, 1893, arrived at Vancoiiver's island, B. C, and thore said Chlnese 
passengers were ordered and placed in quarantine on said island, and 
so remained In quarantine for twenty-one days, at the end of which 
time 612 of said Chlnese were placed upon the steamship Danube, on© 
of the défendants above named, and of whlch the other défendant 
above named, William Meyers, was the master. That, after said China- 
men were so placed on said steamship Danube, the said master pro- 
ceeded at once with said vessel, by way of Astoria, Oregon, to Portland, 
Oregon, where said vessel was selzed as aforesaid. That aû of said 612 
Chinamen were so carried on said steamship Danube from said Vancouver's 
island Into the United States by way of Astoria, Oregon, and that none of 
said 612 Chinamen were cabin passengers. Tliat the entire space upon said 
vessel whlch was subjeot to be or could be used for and by said 612 Chinamen, 
was 32,588 cubic feet, of which 14,617 cubic feet was on the flrst decli below 
the main deck, and 17,471 cubic feet was on the second deck below the main 
deck; in which aggregate space was also placed a large amouut of baggage 
of said Chinamen. That ail of said Chiaamen were above the âge of twelv© 
years. That by reason of ail and singular the premises aforesaid, and by 
force of the statute in such case made ' and provlded, the said vessel on the 
said trip carried 312 Chinamen in excess of the number which she was en- 
titled to carry, and the said master and vessel became and are each liable 
to a penalty of $50 for each of said 312 persons, and said steamship Danube 
thereby became and was and Is holden for such aggregate penalty of $15,600." 

The libel allèges as further violations of the provisions of tho 
act in question that such steamship was without bertliSi for use 
by such passengers; that it did not hâve adéquate provisions 
for affording light and air to such passengers; that the master 
provided neither tables ndr seats for their use; and that there 
were no hospital compa,rtments or surgeon or médical practitioner 
Ijrovided during such trip from Vancouver's island to Astoria. 

To this libel William Meyers, claimant, excepts, upon the ground 
that it aflfirmatively appears that the passengers taken on the 
steamer Danube were so taken at a foreign port or territory con- 
tiguous to the United States, and that the case is therefore within 
the provision that excepts transportation of passengers from such 
ports from the opération of the act. The language of the act is: 

"That it shaU not be lawful for the master of a steamship or other vessel 
whereoh emigrant passengers, or passengers other than cabin passengers, 
hâve been taken at any port or place in a foreign Country or dominlon, (ports 
and places in foreign territory contiguous to the United States excepted,) 
to bring such vessels and passengers to aûy port or place in the United States 
imless the compartments, spaces, and accommodations hereinaf ter mentioned 
hâve been provided," etc. 
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The question, therefore, is whether Vancouver's Island is ter- 
ri tory contiguous to the United States. The word "territory," as 
generally used, describes a, jurisdiction,— ^a district of country. 
^rhus we speak of the territories of the tJnited States, of the 
Northwest territory, of the territory of Alaska. The word refers 
to a jurisdiction. It is not limited, when speaking of any particu- 
lar district as "territory," to the line of high-water mark along 
the shores of navigable rivers or bays or straits. The territory 
of a jurisdiction or country extends to its boundaries. It describes 
the possessions of a country. The straits of Kosario, the waters 
of Puget Sound, are American territory. The treaty of 1846 be- 
tween Great Britain and the TJnited States, and the protocol of 
a. conférence of the représentatives of the two govemments held 
on March 10, 1873, deflne a précise boundary line between the pos- 
sessions of the two goyernments in respect to the point in ques- 
tion. There had, prior to this conférence, been disagreement as 
to whether the boundary ran through the Kosario straits, as 
olaimed by Great Britain, or to the west through the Canal de 
Haro, as claimed by the United States. The dispute having been 
submitted to the arbitrament of the emperor of Germany, and 
his award being favorable to the latter claim, the line was laid 
down accordingly in the protocol referred to. By this agree- 
ment Eosario straits became American "territory," the line of 
which was located substantially in the middle of the channel 
of the Canal de Haro and the Straits of Fuca. The word "terri- 
tory," when used to deflne the possessions of the two countries, 
must be understood as extending to this boundary, and thèse pos- 
sessions as contiguous territory, within the meaning of the law. 
The reason for this législation is obvious. It was to guard against 
the mischief of overcrowding emigrant passengers. The act is re- 
stricted to "emigrant passengers," or, what amounts to the same 
thing, "passengers other than cabin passengers." It is common 
knowledge that the great bulk of emigi*ant travel from foreign 
territory is transatlantic. The conditions of this travel are such 
that emigrant passengers are exposed to the danger of overcrowd- 
ing, — a danger, that is aggravated by the length of the voyage, 
!but that does not exist with référence to short and coastwise 
lines of travel. Section 12 extends the provisions of the act to 
vessels whereon passengers are taken on board at any port or 
place "of the United States on the Atlantic océan or its tributaries 
for conveyance to a port or place on the Pacific océan or its 
tributaries, or vice versa, and whether the voyage of said vessel 
is to be continuons from port to port, or such passengera are to 
be conveyed from port to port in part by way of any overland 
route through Mexico or Central America." Under this provision 
protection is afforded to passengers by water routes between 
American ports on the Atlantic and Pacific océans. So the ques- 
tion of jurisdiction was not a controUing considération with the 
framers of this law. It is not important that ventilation and 
bunlts and hospital stores and médical practitioners be provided 
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for tHe voyage of 10 miles from Victoria to Port Angeles or Port 
Townsend, ' but thèse are 'important provisions for passengers 
sailîn^ from New Yorlc for San Francisco or Portland via the 
istlimua or otherwise. This îs a earriage of passengers to tMs 
port from a foreign territory contiguous to the United States, 
and belongs to the class of cases excepted from the statute. 
The exceptions to the libel are allowed. 



HINE et al. v. PERKINS et al. 
(Circuit Court of Appeals, Second Circuit. May 23, 1893.) 

1. Shipping— Demurrase— Providing Behth. 

A chartered ressel reached the port of New York, and proceeded to 
the designated pier, at 8 A. M., December lOth, but finding the berth 
occupied, slie sought an anchorage. The charterers were notifled by 11 
A. M. that she would be ready to unload at 7 A. M. the next day. Early 
in the moming, December llth, she prooeeded to the pier, and, finding 
the berth stlU occupied, slie went back to her anchorage. The bertli was 
ready for her by 11 A. M., but she dld not return tmtil evening, aud 
commenced to unload on the 12th. Bcli that, as the charterers provided 
a berth within 24 hours after notice of arrivai, they were not Uable for 
the delay. 50 Fed. Rep. 434, affli-med. 

3. Samb — Want dp Dispatch ik Unloading. 

A charter party provided that the vessel should "discharge as fast as 
she can dellver in ordinar:»' worklng hours; auy lighterage at port of dis- 
charge to be at charterers' risk and expense; vessel to provide suffi clent 
steam to run ail cargo wiuches at one and the same time." The vessel 
had four hatches from which she could discharge, but was sent to plers 
where she could use but three, at most. Mdd, that she was entitled to 
discharge from ail four, and the charterers were liable for the delay 
caused by discharging from fewei*. The Glenflnlas, 1 C. C. A. 85, 48 Fed. 
Rep. 758, distlngulshed. 50 Ved. Rep. 434, reversed. 

Appeal from the District Court of the United States for the 
Southern District of 'New York. 

In Admiralty. This was a libel by WUfred Hine and another 
against James D. Perkins and another, which was dismissed, in 
part, by the lower court, and a decree entered in favor of the 
libelants as to the residue. Libelants appeal. Eeversed. 

J. P. Kirlin, for appellants. 
Chas. E. Souther, for appellees. 

Before WALLACE and LACOIIBE, Circuit Judges. 

LACOMBE, Circuit Judge. The libel was flled by the owners 
of the British steamship Netherholme to recoyer damages *'or 
breach of a charter party made at New Yoi'k October 7, 1890. The 
breach complained of was a failure to provide facilities for dis- 
charging, whereby demurrage was incurred, and certain expenses 
were- entailed. The libel, as amended at the trial, claimed, upon 
both causes of action, $1,547.70. A decree was entered in favor 
of the libelants for the extra expense, amounting to |191.64, and 
as to the claim for demurrage the libel was dismissed. 
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The vessel brouglit a, cargo of 2,267 tons of coal from Cape Bre-. 
ton to the port of New York. The charter party, among other 
things, provided that when loaded she should "proceed to New 
York, * * * and délirer the sanie, (lying always afloat.) 

* * « pive working days, Sundays excepted, are allowed the 
charterers for loading, and discnarge as fast as she can deliver in 
ordinary working hours. * * * Any lighterage at port of dis- 
charge to be at charterers' risk and expense. * * * Vessel to 
discharge at one safe berth in New York harbor as ordered by 
charterers; any subséquent move to be at charterers' expense. 

* * * Vessel to work at night when required by charterers; 
any extra expense thereby incurred to be borne by the charterers." 
By a further clause the vessel was required "to provide sufflcient 
steam to run ail cargo winches at one and the same time." De- 
murrage was flxed at £40, British sterling, per day. 

The vessel sailed from Cape Breton on December 3, 1890. On 
Deceniber 2d the défendants, Perkîns & Co., wrote to the libelants' 
agents, announcing the date of departure, and concluding: "Upon 
arrivai please hâve the steamer go to Eighteenth street, North 
river, to discharge her cargo, and report to Thomas Cunningham, 
the gas company's stevedore, who will discharge her at the custom- 
ary rate." The vessel arrived December lOth, and reached the 
designated wharf about 8 A. M. The berth was then occupied by 
the barge Kingston. The vessel came to the outer end of the 
pier, and asked for Thomas Cunningham, but he was not there; 
and leaming from persons on the pier that there would be no 
berth till the followïng momîng, and there being no place to make 
fast alongside, the captain took her to an anchorage at Wee- 
hawken. The captain then went down town, reporting the situa- 
tion to his agents, and served a notice upon the défendants that 
his steamer Avas arrived, and would be ready to discharge at 7 
A. M. on December llth, and that lay days would commence at 
that time. At what time this notice was served on the défend- 
ants does not appear, but it could hardly hâve been before 11 
A. M., and by that hour on December llth there was a berth ready 
for her at Eighteenth street, the Kingston having moved away. 
We concur with the district judge in his opinion upon this branch 
of the case, holding that, having provided a berth within 24 hours 
after notice of arr-ival, the cliarterers fulfilled their obligations in 
that regard, and are not to blâme for the circumstance that com- 
ing to the wharf early in the morning of December llth, and find- 
ing the Kingston still thei-e, the Netherholme retumed to anchor* 
âge, and did not finally berth till nearly 6 P. M. The lay days, 
therefore, commenced on December 12th. 

Through the nonattendance of the customhouse officer, dischargë 
did not commence duriug the forenoon of that daj', and, owing to 
incunibrances on the dock, the discharge during the afternobn 
was further delayed; the consignées not being prepared to re- 
ceive more than half of what the ship was prepared to deliver 
from two hatches. On December 13th tlit ^espondents availed 
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themselves of their privilège under tlie charter party to order 
the vessel to a second berth, at tlie pier, foot of Forty-Seoond 
Street, North river. There was a loss of half a day hère, through 
delay in furaishing the transfer permit. The 14th was Sunday; 
the 17th, unflt to work by reason of rain, and discharge was com- 
pleted Saturday, the 20th, at 1:30 P. M. The vessel had four 
hatches, with winches aiid proper appliances at eaeh for dis- 
charging cargo. Only two were used at Eighteenth street, the ob- 
structions on the pier preventing thé respondents from taking 
even as much as was discharged from them. At Forty-Second 
street only two hatches could be worked in the regular way, owing 
to the size and shape of the pier. A third hatch, the forward one, 
was also made serviceablè by the afternoon of the 16th; a plat- 
form 60 feet long being erected, over which the coal could be 
roUed from the hatch to one of the derricks on the pier. No effort 
was made to discharge from any hatch into lighters. In order 
to expedite the discharge the respondents worked the ship on the 
nights of the 18th and 19th. At this seaaon, "ordinary worldng 
hours," as regulated by the customhouse officers in this port, 
closed at sunset, i. e. a-bout 4:30 V. M. As stated above, Ihe dis- 
charge was completed at 1:30 P. M. on Saturday, December 20th. 

The libelants contend that the shij) was iiot given the dispareli 
her charter called for, in that respondents failed to provide faeili- 
lies, either at the wharf or by lighter, to alLiw her to discharge 
from ail four hatches at once. During the entir(> time of dis- 
charge, ail her winches were in good condition. Bhe had s?team 
to work ail four of them, as the charter retiuired, and was able 
to discharge from ail, if facilities for the receipt of cargo had been 
pro^dded. The charter provides that the ship should discharge "as 
fast as she can deliver in ordinary working hours." This lancuage 
is perfectly plain and unambiguous. It contemplâtes a delivery 
by every ordinary means at her disposai. That she was to run 
ail her cargo winches at one and the same tinie was also, mani- 
fcstly, within the contemplation of the parties, for it is expressly 
stipulated that she shall provide sufficient steam to so rnn Ihem ail. 
»We are therefore of the opinion that she was enritled to insist 
on discharge as fast as she could from ail of them. We do not 
agrée with the district judge that by such a conslruciion there is 
read into the contract more than its language iniports. On the 
contrary, to qualify the provision by restricting it to one or two 
or three of her hatches would be to read into the cliarter a clause 
which the parties did not insert^ and which we hâve no reason to 
suppose they intended to insert. In fact the provisions about light- 
ers, and the supplying of steam for ail the winches, are pei-suasive 
to the conclusion that the parties meant precisely what they said. 

The case of The Glenflnlas, 1 O. 0. A. 85, 48 Fed. Eep. 738, is 
referred to as sustaining the contention of the respondents thîit 
the ship was entitled to discharge from two hatches only. In that 
case the provision of the charter party was, as in this case, that 
the vessel should "be discharged as f?-st as she can deliver." It 



HINE V. PERKIX8. 999 

was held that évidence of a practice of the port, as respects the 
delivery of car|j;oes of chalk, (with which. the Glenflnlas was 
loaded,) "could net control the plain intent of the charter to pro- 
vide for a rayjid discharge during v?orking hours." In the opinion 
in that case it was stated that "vessels of her size use at least two 
hatches, and uuder the charter the Glenflnlas was entitled to do 
so, despite the évidence of a contrary practice, having référence 
to smaller vessels, and sm aller cargoes." But in that case, al- 
though the Glenflnlas had four hatches, her owners made no claim 
to work more than two, and for aught that appeared in the case 
she was not equipped to work more than that number. Decid- 
ing only the précise point raised in that case, we held that if the 
ship was prepared to work two hatches, and claimed the right to 
do so, she was entitled to discharge therefrom, under such a charter 
party, during ordinary working hours, and on ordinary working 
days, despite any custom. In the case at bar, where the ship was 
equipped with proper winches and steam, and ready to work four 
hatchea, we hold, in like manner, that she was entitled to dis- 
charge therefrom, such discharge being in strict conformity to the 
agreement of the parties, as expressed in the charter party. We 
are satisfled from the évidence that the ship demanded more rapid 
discharge than she received, and was entitled to demurrage for 
any détention subséquent to the lay days necessary to effect her 
discharge from four hatches. 

As to her rate of discharge from four hatches the testimony 
is somewhat contradictory. The master and another witness put 
it at 200 tons per hatch, but tliey were evidently estimating on 
a day of 10 hours, and the ordinary hours at that season, in this 
port, are only Sf. It appears that on December 15th the ship 
discharged aU day from two hatches, — Nos. 2 and 3. We do not 
flnd that there was any particular obstruction or delay incident 
to this discharge, and she landed 235 tons. This would make the 
rate from four hatches 470 tons per day, and it would require 
flve days to complète the discharge of the 2,267 tons. The lay days 
began on December 12th. Therefore, had she been given such 
discharge as she was entitled to, they would hâve covered Decem- 
ber 12rh, December 13th, (Saturday,) December 15th, December 
16th, and December 18th, (December 17th being unfit to work, by 
reason of rain,) and the ship is entitled to two days' demurrage, 
viz. December 19th and 20th. We concur with the district judge 
as to respondents' liability for the extra expense caused by work- 
ing the ship at night, and for the towage. 

Decree of district court reversed, and cause remanded, with 
instructions to decree in accordance with the views expressed 
in this opinion; costs of both courts to libelants. 
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. WILSON T. PILOTS' ASS'N et al. 

(District Court, E. D. Soutli Carolina. May 16, 1893.) 

Pilotage— Nkgligencb—Pi.eadikg. 

In a libel for négligent pilotage, It is a sufiicient allégation of négligence 
to aver tliat tlie vessel was gi'ounded by tlie "négligence of the said pilot 
in tlie business and calling of tlie pilotage" of the liarbor in question, 
for, from tlie nature of the case, the partioulars of the négligence cannot 
usually be known to the libelant, and he must judge only from the resuit. 

In Admiralty. Libel by Samuel P. Wilson, master of the schoon- 
er Kate V. Aitken, against the Pilots' Association and otliers, to 
recover damages resulting from négligent i)ilotage. On exceptions 
to the libel. Overruled. 

Bryan & Bryan, for libelant. 
Sniythe & Lee, for respondents. 

SIMONTON, District Judge. The libel is brought by the master 
of the schooner Aitken against a number of persons, meuibers of 
an unincorporated association doing business of the pilotage of the 
bar and harbor of Charleston, and also against the owners of the 
tug Relief. The allégation is that the persons belonging to said 
association were copartners together, engagea in and conducting 
the business of pilotage on that bar and in that harbor, under ar- 
ticles of agreement contained in an exhibit. That the schooner, 
in February last, arriyed ofE the port of Oharleston, and was piloted 
into that port, and paid the iuAvard pilotage to said association. 
That, the schooner being ready for sea, and loaded and in every 
way fitted for the voyage, the association appointed one of its 
members, S. G. Bringloe, to carry said vessel to sea, and undertook 
safely to convey said schooner to sea over the bar of Oharleston, in 
considération of the lawful fées for said pilotage; and that the tug 
Eelief, in considération of f 20 to be paid therefor, contracted to tow 
the vessel to sea. Then cornes the allégation wMch is excepted 
to: 

"TTiat thereupon, in pursuance of sueli agreement and undertaklng of tow- 
age and pilotage, the said pilot S. G. Bringloe took charge of the said 
schooner about 9 A. M. on 9th March, 1893, in the harbor of Oharleston, and 
at the sanie tinie and place the said steam tug IJelief, George Ames, master, 
took the said schooner in tow by liawser leading ahead, and proce(~dcd down 
tlie harbor of Oharleston, and ont by Swasli channel, between North and 
South jetty; and wliile so proceediiig to sea, by the négligence of tlie said 
Oharleston IPilots' Association and of the said pîlot 'in the business and call- 
ing of the pilotage of the bar and harbor of Oharleston,' and also by the coii- 
tributory négligence of the owners, master, and crew of the said tug Kelief, 
and by reason also of the insutiiclency of the said tug for such service of 
towage, and not being stauncli and strong, and evoiy way fitted and eiiuipped 
for such undertaklng of towage of such vess d to sea, laden, over Oharleston 
bar, the said vessel was grounded on the north îide of the said Swasli chan- 
nel, near the entrance to, and inside, the bar of Oharleston, and driven on 
the shoals, and, pounding thereon, sprung a leak, and was imbedded in the 
sands in slnking, and was wrecked on the shoals and breakers to the north 
of said Swash channel, where she now lies a total wreck." 
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To the libel, respondents members of th.e Pilota' Association file 
this exception: 

'■ïhat the only allégations of négligence as to them in tlie said libel are 
in the sixth and seventh paragraplis thereof, wliich charge that the Kate 
V. Altken was grounded, while proceeding to sea, by tlie négligence of the 
PUots' Association and ol the said S. G. Bringloe, and that the said ground- 
ing and siaking was caused by the said pilot; but that thèse défendants ex- 
cept, because no spécifie tacts or acts of négligence are set out or cliarged 
to support the aforesaid allégations, whieh are mère conclusions of law." 

This libel is for a breach. of contract. The Pilots' Association 
is (ïomposed of skilled seamen, cliarged exelusively with the duty 
of bringing and carrying vessels into and out of the bay and harbor 
of Charleston. The essence of their contract is that they will do 
this safely. As breacli of this contract, libelant allèges that his 
vessel grounded on the north side of the channel, near the entrance 
to, and inside of, the bar of Charleston. This is the cause of ac- 
tion. As an aggravation of damages, and to exclude the idea of 
any contributing négligence, the libel charges that this was done 
by the négligence of the Pilot's Association and the pilot "in the 
business and calling of the pilotage of the bar and harbor of Charles- 
ton," and also by the contributing négligence of the tug, and by 
reason of lier inefficiency. The respondent asks that libelant be 
more spécifie, and that he state wherein the négligence consisted. 
The pilot is a man possessed of peculiar knowledge and of excep- 
tional skill. He must not only be fuUy acquainted with ail the 
channels and their obstructions, but he must be able, in his mind's 
eye, to know where they are located, precisely. He must also be 
a skillful navigator. directing tlie course and controlling the sailing 
of the vessel. Fer the time he is, in this respect, in absolute control, 
and is so identified with the vessel that she is responsible in rem for 
his acts. The China, 7 Wall. 58. Wlien an accident of the kind 
charged in this libel occurs, therefore, no one can tell whether it 
arises froni forgetfulness, or want of knowledge, or waur of .itten- 
tion, or want of skill. Ail thèse causes are concealed in his breast> 
The cause cannot be ascertained with certainty. To require its 
allégation in the pleadings would be to require an inipossibility. 
When, then, the libel states the facts, flrst, of the engagement, tiicn 
of its accepteince, then of its inception, then of its interruption, and 
that this was by the négligence of the pilot in his business and call- 
ing, the tug contributing, the issue is tendered to the former, and he 
can nieet it. Whether the burden is thrown on him of disproving 
négligence; whether libelant must prove négligence; whether the 
burden may be shifted after a certain amount of évidence bas been 
introduced; whether the fact itself speaks, — ail thèse are questions, 
not of pleading, but of évidence, and are to be made at the trial. 
The charge that in failing to perform his contract the respondent 
showed négligence as a pilot, or even that the cause of its non- 
performance was his négligence as a pilot, must be sufïicient for 
respondent. He was in the performance of a sworn duty. He 
knows — no one else can know — whether he fullv complled with it. 
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Ail that libelant can judge from is the resnlt. He made a contract 
to be carried to sea safely. In being carried to sea he got agroiind. 
He allèges tbat it was through tàe négligence of the pilot, aided by 
the négligence of the tug; that is to say, that thèse caused it, and 
he did not. This seems to be enough for the purposes of pleading, 
The Quickstep, 9 Wall. 670. The mère charge of négligence does 
not put on respondent the burden of proof. That will be developed 
as the case goes on. See The Webb, 14 Wall. 414. 



DONKIN et al. v. HERBST et al. 

HERBST et al. v. DONKIN et al. 

(Circuit Court of Appeals, Second Circuit. May 23, 189.3.) 

1. Chabteb Party — Vessel Outside Chartbr Limits— Masïbr, Charterers' 

Agent — Health Laws — Chaktbhers' Duty to Procure Clean Bili op 
Health. 

Tlie charterer of a vessel running under a time charter from the river 
l'iatte to the United States or the United kingdom or Europe made a 
subeharter, wliich provided that the ship sliould go outside her cliarter 
limits, and take a cargo from Progresso, Mexico. The charter provided 
that the master, though appointed by the owoier, should be under the 
orders of the charterer. The shIp went from Buenos Ayres, an infected 
port, to Progresse, where the health ofHcer refused her admittance. The 
ship then went to Key West, vrhere the master telegraphed the char- 
terer that he could not retum to Progresse wlthout a clean bill of health 
from some other place. The vessel on the same day was put in quar- 
antine at Key West for 30 days. After some further telegrams, the 
charterer ordered the shlp to retum to Progresse Immediately. After 
the vessel was ready for sea, with steam up, and anclior ehain short, the 
cliarterer telegraphed to hâve the papers viseed by the Spanish con- 
sul, to which the master replied, "Too late," and went to Progresse, 
where he was again refused admittance, and, after much conséquent 
delay, the charter was terminated. The charterers declined to pay the 
charter hire, averring that they had sufEered damage by reason of the 
master's failure to obtain the vise, and, on being sued for the charter 
money, brought a cross suit to recover such damages. HeW, that 
the owners were imder no obligation to obtain elean health papers for 
Progresse, slnce they never authorized the ship to go there; that the 
master was the charterers' agent in respect thereto; and that the master's 
defaults. If any, dld not become the faults of the owners. 49 Fed, Rep. 
379, afflrmed. 

2. Same. 

It appearlng aise that the final refusai to permit the shlp to enter at 
Progresse was not due to the lack of the vise, but because she came from 
an infected port, and wlthout a clean bill of health, for which the owners 
were net responsible, the charterers' claim of damages must be dismissed, 
and the ship recover her cliarter money. 49 Ped. Rep. 379, afflrmed. 

Appeal from the District Court of the United States for the 
Southern District of j^ew York. 

In Adniiralty. Libel by Kichard S. Donkin and others against 
Robert Hepbst and others to recover the charter hire of the 
steamer Shadwan, and a cross libel by respondents to l'ecover 
damages for a failure of the master to obey the charterers' orders. 
There was a decree for libelants in the court below. See 49 Fed. 
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Eep. 379, for the opinion of Judge Brown, wMch is practically 
adopted by this court. Aifirmed. 

Ed. L. Owen, for appellants. 
Mr. Mynderse, for appellee. 

Before WALLACE, LACOMBE, and SHIPIVIAN, Circuit Judges. 

PEU GUEIAM. We agrée with the opinion of Judge Brown 
in thèse causes, and afflrm the decree in each, with costs to the 
appellee. 



NINE THOUSAND BUNCHES OF BANANAS. 
THE CURLEW. 
HENRY et al. r. BOWRING et al. 
BOWRING et al. v. HENRY et al. 

(Circuit Court of Appeals, Fourth Circuit. May 23, 1893.) 
No. 35. 

1. SHippmo — Charter Party— Exceptbd Périls— Brbaking of Machinery. 

The breaklng of a junk ring on a steamship engine cylinder must be 
held an "accident of the sea and of the machinery," within the meanlng 
of a charter party exempting the sliip from liahility for losses to cargo 
caused by such dangers, when such ring performed its function without 
jar or fault prior to the breakdown, and no flaw was disclosed by an 
examinatlon of the broken pièces. 51 Fed. Rep. 246, afflrmed. 

2. Samb—Delay— Damage ïo Cargo— Shipfbr's Fault. 

ïhe charterers of a steamship, immedlately on her departure from 
Baltimore, ordered by telegrapli that a cargo of bananas should be eut 
and placed at the landing in Jamaica by the tlme at whlch the steamer 
would arrive in due course. The ship, however, was delayed about threo 
days by an accident to her machinery, and the bananas, having been 
promptly eut, greatly deteriorated in the mean time. It was the custom 
of the trade to order bananas in advance, but in no other known instance 
had bananas been ordered eut before the arrivai of the ship in the im- 
médiate vicinity. Belê, that the proximate cause of the loss was a pré- 
maturé cutting of the bananas, and the ship was not liable in damages. 

Appeal from the District Court of the United States for the Dis- 
trict of Maryland. Afiarmed. 

Robert H. Smith and John H. Thomas, for Henry Bros. & Co. 
T. Wallis Blackistone, for The Curlew. 

Before GOFP, Circuit Judge, and DICK and HUGHES, District 
Judges. 

HUGHES, District Judge. In this case there is a libel by Bow- 
ring and others, représentatives of the steamship Curlew, for the 
freight due on a cargo of bananas brought by her from Jamaica to 
Baltimore in July, 1890, amounting to f 3,854.77; and there is a 
counterlibel by the owners of the bananas, Henry Bros. & Co., 
claiming damages to the amount of f4,000, resulting from the ba- 
nanas brought to Baltimore on July 14, 1890, having become de- 
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càyed by reason of a delay of three days in loading them at Jamaica. 
The libels are heard together. 

At the tinie of this voyage in which tlie Cuiiew sailed from Balti- 
more on tlie 24th of June, and retnrned on the 14th of July, 1890, 
the steamer was under charter practically to Henry Bros. & Co., 
whô were iuiporters of bauanas from Jamaica into Baltimore, the 
charter party providing that the steamer should be exempt from lia- 
bility for losses to cargo from "ail dangers and accidents of the seas, 
machinery, boilers, and steaui navigations." 

The Curlew set ont from Baltimore on the 24th of June, and pro- 
ceeded on lier voyage to Jamaica until the Ist of July withot:t seri- 
ous accident. On that day, after encountering some ronghness 
of sea, the junk ring of her high-pressure cylinder broke, and the 
engines had to be stopped until the machinery connected with that 
cylinder could be detaclied, and the broken parts taken ont, after 
which she proceeded under one engine, making very nearly her 
usualspeed. In conséquence of this accident the steamer was de- 
laj^ed several hours in arriving at Montego, one of her places for 
taking on cargo in Jamaica, which place she reached on the even- 
ing of July 2d. One day was lost after her arrivai at that place 
in a search for a pièce of iron suitable for replacing the broken junk 
ring. The whole time lost after the accident, befoi'e the cargo of 
'bananas was fuUy loaded at Montego, St. Lucea, and St. Ann's 
Bay, the places to which they had been brought for shipment, was 
about three days. The évidence in the case shows that on the 
same day, (the 24th of June,) when the Curlew set out from Balti- 
more on this voyage, Henry Bros. & Co. sent orders by telegraph to 
their agents in Jamaica to hâve the bananas intended for the Cur- 
lew already eut and brought to the landing places for shipment by 
the time (about the 2d of July) when the steamer would in due 
course arrive. It also shows that this order was punctually obeyed, 
and that the bananas were eut and piled up at the landing places 
by and before the 2d of July awaiting the steamer, and protected 
from the sun of that hot season and climate only by canvas. It 
shows that because of this exposure at the landing places before 
being put on board the Curlew, which left Jamaica for Baltimore 
on the 5th day of July, the fruit had so ripened by the time of reach- 
ing Baltimore as to be incapable of being sent off from there to 
distant places of consumption, and, except about $2,000 worth, 
which was sold to local dealers, soon rotted, and had to be taken 
off and dumped into the outer bay. It is for the damages thus sus- 
tained by Henry Bros. & Co. that they bring their cross libel. 

The great prépondérance of évidence shows that the breaking 
.of the junk ring in one of the cylinders of the engine of the Curlew 
was an accident that could not be foreseen; that there was no flaw 
in the ring that could be detected in examining its broken pièces 
after the accident ; that, from its having perf ormed its f unction 
without jar or fault for six days of the voyage anterior to the acci- 
dent, the inference is reasonalale that its breaking was from some 
cause exterior to itself, and not from any defect of its own ; and 
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therefore tMs breakage was one of those accidents of the sea and 
of the machinery of the ship from the conséquences of which the 
charter party exempted the ship. 

The évidence sliows that while the custom of this hanana trade 
was universal to order the bananas in Jamaica in advance of the 
arrivai of steamers sent for tliem, yet that in no linown instance, 
except in the case now before us, were bananas ordered to Im ac- 
tually eut ofl and brought to tlie places of shipinent before tlie 
steamer which was intended to receive them was positively known 
to hâve arrived at or in the immédiate vicinity of the places where 
they were to be received. Captain Manuel, master of the Curlew, 
testifled that he had commanded that steamer in that trade for 
more than a year; that the custom was to eut the fruit after the 
ship had arrived at Jamaica; and that he knew of but a single in- 
stance in which it had been eut before such arrivai, and that was 
the instance of the cargo under considération. Diligent endeavor 
was made by counsel for the owners of the cargo to prove that 
orders to eut in advance of arrivai had been given, but without suc- 
cess. The conclusion is irrésistible from the évidence that the 
order to eut before arrivai, given by Henry Bros. & Go. on the 24th 
of June, for this cargo, was contrary to the custom of the trade, 
extremely bazardons in the hot season, was the cause of the pré- 
maturé ripening of the fruit by the time it reached the port of Bal- 
timore, and of the loss sustained by its owners. 

We are of opinion, from ail the évidence shown in the volumi- 
nous record in this case, that the breaking of the junlc ring of the 
Curlew, which produced the delay of three days to which she was 
subjected, was an accident of the sea and machinery, from which 
she was exempt from liability by the charter party. 

We are further of opinion that the order of the 24th of June, 
sent by appellees to Jamaica, that the bananas shoiild be eut and 
brought to the places of shipment in advance of the steamer's ac- 
tual arrivai, was imprudent, contrary to the custom of the trade, 
and was the real cause of the prématuré decay of the fruit, and 
of the loss which resulted to them, for which loss the steamer is in 
no manner responsible. 

The decree below is afflrmed. 



ANGEL et al. v. CUNARD STEAMSHIP CO. 

(District Court, E. D. New York. June 2, 1893.) 

Shipping — Damagb to Cargo — Bill of Lading — Stipulations — Notice dp 
Damage. 

Wliere a case of feathers showed signs of damage on being landed from 
respondent's steamer, and the bill of lading provided tliat "the slilpowner 
is uot llalîle for any claim of which notice is not given before removal 
of the goods," but llbelant gave no notice until four or flve days after the 
case had been removed from the warehouse, it was hdd that the provi- 
sion in the bill of lading was reasonable, aud Tjnder it libelant could not 
recover. 
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In Admiralty. Libel by Emanuel M. Amgel and others against 
the Gunard Steamsliip Company for damage to cargo. Dismissed. 

Julian B. Shope, for libelants. 

Larned, Warren & Knapp, for claimant. 

BENEDICT, District Judge. This is an action to recover for 
damage to a case of feathers, which., when landed in New York, 
were found to be damaged by water. The case was one of a ship- 
ment of 23 cases, made in Liverpool, under a bill of lading con- 
taining many exceptions, several of which are relied on by the 
claimant. One only of thèse exceptions need be noticed on this 
occasion, namely, the provision as foUows: "The shipowner is 
not liable « * * for any claim of which notice is not given 
before the removal of the goods." This provision seems to be a 
reasonable provision in a bill of lading. The validity of such a 
provision has been upheld by the courts of England. Moore v. 
Harris, 34 Law T. (N. S.) 519. Under it the steamship is exempted 
from liability for the claim in question. It is proten that the case 
was hot on the outside when it was landed, and the libelants gave 
no notice of the claim of damage on that account until four or 
five days after the case had been removed to the warehouse, 

The libel must be dismissed, and with costs. 



THE BATTLER. 

SCHRADER v. THE BATTLER. 

(District Court, E. D. Pennsylvania. June 2, 1893.) 

1. TowAGE— Négligence— Anchoraoks—Custom and Usage. 

A tug wltli two barges In tow left Philadelphla on a voyage to Boston, 
but wlien near the océan the indications of bad weatlier were such that 
she deemed it nnwise to proceed to sea, and ancliored her tow near 
Brown shoal, in Delaware bay. She left tliem there on Thursday even- 
ing, and, engaging in other towage services, dld not retum until Saturday. 
At this tlme the slgns of bad weather had increased, so that the tug left 
the barges for other towage services, and never retumed to them, for the 
wind increased to an unusually violent gale, and on ïuesday they sank. 
Hdd, that though the tug foUowed an establislied custom in anchorlng 
her tow to awalt a change of weather, and engaging in other towing, It 
was her duty to provide a safe anchorage, and to keep such watch over 
the tow as to enable her to render whatever assistance it might need. 

3. Samb— NeglîgiInce — Evidence. 

Several experienced marlners testlfied that Brown shoal, owlng to Its 
exposure to the océan swell, was not a proper place for a vessel to ride 
ont a gale at anchor, and that It was never resorted to for that pur- 
pose, ït was shown that there were several safe anchorages further up 
tlie bay, where vessels had ridden out the gale in question; and there 
was evidenc" that the tug might hâve moved the barges thlther before 
they were lost, had she not i been otherwlse engaged. SeM, that she was 
guilty of négligence that. rendered her liable for the loss of the barges. 

In Admiralty. Libel by John Schrader, owner of the barges 
Tonawanda and Wallace, against the steam tug Battler (Clarence 
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L. Tingle, master) for the loss of the barges by the alleged négli- 
gence of the respondents. Decree for libelant. 

Edwd. F. Pugh and Henry Planders, for libelant. 
J. Rodman Paul and Morton P. Henry, for respondent. 

BUTLEE, District Judge. On September 4, 1889, the tug Tîatt- 
1er took the barges Tonawanda and Wallace, loaded with coal, in 
tow at Philadelphia, in pursuance of a previous contract, to con- 
vey them to Boston, and proceeded down the Delaware river and 
bay until near the sea. Deeming it unsafe to go further, in view 
of the weather prevaUing there, she anchored the barges in the 
month of the bay at Brown shoal, about 4 o'clock of the same 
day. Leaving them immediately thereafter, she engaged her 
services to the barkHickman (just arrived from sea) for a voyage 
to Philadelphia; from which place she returned on Saturday morn- 
ing. By this time the indications of bad weather had materially 
iucreased. The tug rendered no further service to the barges, but 
employed her time in assisting others, -who hired her aid. The 
wiad continued to increase; on Monday it was very high and 
threatening, and on Tuesday had become an unusually violent 
gale. On the latter day both barges sank, and were lost — the 
crews being saved by another tug while the Battler was still ab- 
sent. 

Stopping hère a very plain and very gross case of carelessness 
would be made out against the tug. In explanation of her conduct, 
however, she avers and produces évidence to prove that in towing 
on this voyage it is customary, on reaching the mouth of the bay 
and encountering an easterly wind, with indications of bad weather 
at sea, to anchor the tow there, as the Battler did; and, while 
awaiting change of weather, for the tug to engage in such other 
service as may offer; that the anchorage ground selected was 
proper for the occasion, and as good as any in the vicinity. 

I flnd that it is customary to anchor and await change of 
weather, under such circumstances; and that tugs engaged in 
this service do in the mean while generally accept other employ- 
ment. I also flnd that the condition of the weather justifled the 
Battler in declining to proceed further on Thursday evening. 
There were such indications of bad weather as might hâve 
rendered her responsible for any loss sustained by going to sea 
at that time. The testimony on both sides sustains this view; 
and the fifth article of the libel virtually admits its correctness. 
Whether the voyage might hâve been resumed with propriety the 
next moming is not clear. I incline to believe that its resumption 
at that time would hâve been unwise. 

The inquiry is thus reduced to the question: Did the tug sélect 
an anchorage suitable for the occasion, and exercise proper care 
for her tow thereafter? It was her, duty to sélect a place suit- 
able to ride out the anticipated storm. She could not foresee 
a tempest such as came. It was very extraordinary. But she 
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was' bound to anticipate a stonn of more or less violence, and 
to leave tke tow in a place of comparative safety during its 
continuance. She was furthermore bound to keep watch over it — 
not constantly, but occasionally and seasonably^to ascertain 
whether assistance was needed. A custom at variance with the 
exercise of such care would be unreasonable and should be con- 
demned. Such tows are virtually helpless in bad weather; and 
their loss involves not only property, but liunian life as well. 

Was the place at wLich the tow was left tliroughout the storm 
proper for the occasion? If none better could be found within 
reach it was. A few miles higher up are several other anchorage 
grounds, among which are Pourteen-Foot bank, Miah Maule, and 
Middle anchorage. A careful examination of the testimony h:is 
satisfled me tliat either of thèse places, and especially Fourteen- 
Foot bank, affords a much safer place for such an occasion thun 
the one below; and that the latter is very unsafe during the 
prevalence of severe storms. The e\'idence is conflicting and ir- 
reconcilable; but its weight sustains the view expressed. A 
discussion of the subject would amount to little more than ar- 
raying the testimony on one side and the other, and tlils 
would be of no value. The situation, customary use, ani rela- 
tive safety of the several places named are in my judgment 
correctly described by Capt. Albertson, apparently a very intelli- 
gent man, who for 20 years was master of Reading Eailroad coal 
steamers and had much expérience of the waters in this locality. 
He says: 

"I do not know of any good ancliorage whatever at Brown shoal. I iievfr 
oonsidered tliat place a harbor. It is too bleak, and is open to tlie full 
sweep of the océan. Tliere is a gênerai cross curreut tlicre tliac makes it very 
rougli with the wind blowlng, and vessols lay very badly. * * * Between 
the currents a jireat deal ot water will <ome aboard. As soon as you get 
below the Brandywiue slioal (wliich is between Brown shoal and Fourteen- 
Foot bank) you begiu to take the sea that cornes in there, and it boards tue 
vessel at a fearful rate. I hâve gone down when it bas been quite smooth 
until I got to tlie lower end of Brandy wine slioal, where the sea bas boarded 
us so that it has not been safe to go around on deck. ïhe water lias a great 
sweep from the océan down there, but before it gets up to Brandywine slioal 
it meets with a great deal to break it ott'. It has such a roll froni the océan 
down there and produces such a heavy undertow that it is hard for vessels 
to lay there. I hâve iiever seen vessels anchored at the Brown shoal, soutli 
of the Brandywine, for harbor in heavy weather. I hâve seen vessels there 
temporaiily. I never anchored there for harbor, nor saw a vessel anchored 
there for harbor. Vessels anclioi'ed there temPorarily, when 'tide uinned,' 
ôt hi fog, but never in heavy weather outside. Of choice I would rather take 
the open sea to ride ont a gale than an anchorage at Brown , slioal. Miah 
J^Iaule we ahyays eonsidered a good safe harbor." 

He further testifles that vessels of ail sizes and descriptions and 
in ail kinds of weather, anchor there, and at Fourteen-Foot-bank. 
'The sanie in substance is the testimony of Henry C. Burge, an old 
eiperienced shipmaster, Capt. Smith, Capt. Hatch, Capt. Naylor, 
Càpt. WillitS Miller and many otliers. It is a signiflcant fact that 
the Tonawanda's master, when starting upon the voyage, requested 
the tug's captain not to take him below Foùrteen-Foot bank, if the 
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weather should prove unfit for going to sea. That the request 
was made I hâve no dbubt whatever. Both. the master and his 
mate testify to it, While the tug's master remembers conversation 
on the subject he does not remember that it referred to this shoal. 
The request leaves no doubt in the mind that the captain of the 
Tonawanda, who was familiar with the locality, believed that it 
was unsafe to anchor lower down, There is no doubt whatever 
that many vessels anchor at Brown shoal, but the weight of the 
évidence fully justifies a conclusion that such anchorage is for short 
periods, to meet such emergencies as Oapt. Albertson speaks of; 
and that it is not resorted to as a refuge from storins, when points 
higher up can be reached. Directly in the mouth of the bay, it 
feels every motion of the sea, and naturally would be avoided by 
vessels seeking harbor. 

The tug was therefore clearly wrong in leaving the barges where 
she did. It was a mistake to anchor there even for a single night, 
under the circumstances ; but it was wliolly inexcusable to leave 
them there during the continuance of the storm, until they were 
lost. Up to Monday they could hâve been removed with safety; 
and I believe they would hâve been removed if the tug had felt 
as much care for their protection as she felt for obtaining money 
by other employment. I attribute lier conduct entirely to her 
greed. Going off on Thursday evening and remaining away until 
Saturday morning, under the circumstances, was inexcusable; and 
her failure to tow the barges higher up or attempt anything for 
their safety afterwards, was gross négligence. But for the friendly 
assistance of others the crews would liave been lost, as well as the 
vessels. To say nothlng could hâve been done — that to hâve moved 
the barges higher up would not hâve saved them — is simply to 
speculate about what cannot be known, and does not even tend 
to excuse the fault. The barges were entitled to her efforts for 
their protection; and having failed to make any su(-h efforts her 
answer that nothing available could hâve been done is entitled 
to no considération. I scarcely doubt that they would hâve been 
saved if they had been taken to one of the anchorages above. They 
were at least entitled to the chance of safety there. Other vessels 
rode out the storm without damage at Fovirteen-Foot bank. It is 
of no conséquence if some anchored there did not ; the barges might 
hâve been as fortunate as those that did. I am not satisfled 
however that any vessel was lost there. I think the évidence 
justifies a conclusion that none was. For thèse reasons the libel 
must be sustained; and a decree may be prepared accordingly. 
V.ôSK.no.Q — 64 
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THE E. D. HOLTON, THE ALICE M. CAMPBELL, and THE ANNIE O. 

,, , HANSEN. 

! BANKS V. THE B. D. HOLTON AND THE ALICE M. CAMPBELL. 
PENFOLD V. THE ï:. D. HOLTON AND THE ANNIE O. HANSEN. 
(District Court, W. D. Michigan, S. D. May 2, 1893.) 

1. TuGS AND Tows— Rival Tugs— Neglioence— Ltabihty. 

A schooner, coming Into harbor, signaled for a tug. Ilival tugs, the H. 
and the C, started on a race to secure the job. Tliere was some wlnd, and 
the sea was rough, but navigation was not perilous or difflcult. Tlie serv- 
ices ol' the H. were aceepted, and she made three unsuccessful attempts 
to throw hcr lieaving line to the schooner, occupying 20 minutes, during 
which the schooner was drifting on a lee shore. To prevent grounding, 
the schooner's captain ordered the H. oiï, and called on the C. The O. re- 
sponded, but the H. backod up in her way, obhging her to stop and reverse 
to avoid collision. The C. again tried to approach, when the H. a second 
time backed into her course. At ihe third attetiipt the 0. got the towiug 
Une aboard, tho schooner secured it to her bow, and attenipted to baek ont. 
Meautime the schooner had grounded. The tow llae was about 100 feet in 
length, too short for the C. toturnaboutwitli. In backing, tho C, on reach- 
ing the end of the tow line, was brouglit up suddenly, and was thrown to port 
and grounded by tlie motion of her screAV. Both the schooner and tlie C. 
sustained damage. Bcld, that the C. was not at fault, and that the libel of 
the schooner against her must be dismissed. 

2. Samb— TowLiNB— NEaLiGENCB— Dbgree op Carb in Présence dp Pbrîi,. 

The schooner had two towlines. The longer one was used only in stormy 
weather, when the strain was severe, and at other limes was stowed be- 
low. The shorter line was the one usually used in taklng her into harbor. 
It also appeared that, if Ihe H. had not ob!4tructed the C, the latter would 
hâve swung around, quartering to the schooner's bow, and thence out into 
safe water, thus presentlng her stem for the towline, which would then 
hâve been long enough. On a Ubel by the owner of the C. against the 
schooner, it was claimed that the damage to the C. was caused by the use 
of the short line. Held, that the libel must be dismissed, the master of the 
schooner having no reason to suppose that the long line would be required, 
and parties in péril not being held to so strict a rule of conduct as when 
in a situation for calculation and forethought 

3. SaMB— "WANTONIiT ObSTBUOTING RiVAL Tug— LiABtLITT. 

The C. was justifled in contlnuing her attempts to reach the schooner, 
notwithstanding the obstruction of the H., and the proximate cause of the 
damage to the C. was the wanton conduct of the H., and not voluntarily 
goliig into a perilous situation. The H. was therefore liable for the dam- 
age sustained by the C. 

In Admiraltj'. Libel by Albert E. jBanks, owner of the schooner 
Annie O. Hansen, against the steam tugs E. D. Holton and Alice 
M. Cainp^jelL The claim of the libelant against the E. D. Holton 
was seittlèd out of court before hearing. Cross libel by Jonathan 
Penfold, owner of the tug Alice M. Campbell, against the Hansen, 
and the Holton. Libel dismissed. Cross libel dismissed as to the 
schooner, and sustained as to the Holton. 

Markham & Kerwin and D. G. F. Warner, for libelant. 
PhUlips & Jenks, for the E. D. Holton. 

Smurthwaite & Higgins, for the Alice M. Campbell and Jonathan 
Penfold. 
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SEVERENS, District Judge. In the early morning of May 15, 
1891, the schooner Annie O. Hansen was coming into the harbor 
of Frankfort, on the eastern shore of Lake Michigan, and signaled 
for a tug to corne ont and take her in. The two tugs which are 
respondents in the original suit were rivais in the towing business 
at that port, and were lying in the harbor. Hearing the signal, 
both tugs started on a race to secure the job. There was some 
wind blowing landward, and the sea was somewhat rough, but 
there was not enough wind or sea to make navigation perilous or 
difQcult. Tlie Holton, coming up, went to the Hansen, and tendered 
her services, which were accepted. She made three unsuccessful 
attempts to throw her heaving line to the Hansen. Whj thèse 
attenipts were not successful does not satisfactorily appear, and the 
only reasonable inference is that they were not conducted with 
any reasonable degree of sldll. It would seem probable that it was 
in part due to her eager haste to secure the job, and the want of 
délibération in coming up to the Hansen. Some 20 minutes were 
occupied in this fruitless endeavor, and meanwhile the Hansen was 
drifting over by the effeet of the wind and slackened speed to the 
leeward shore. Ail this time the Campbell had been hovering 
near, watching events. Upon the failure of the Holton to get 
him in tow, and his own ship being in imminent danger of going 
ashore, the captaiu of the Hansen ordered the Holton off, and called 
on the Campbell to corne and take him. The Campbell, respond- 
ing, went to his relief, but, as that tug was approaching, the 
Holton backed up in the way, and the Campbell was obliged to 
reverse and stop to prevent collision. Changing her course, the 
Campbell again tried to approach, when the Holton, again warned 
to get out of the way by the captain of the Hansen, a second time 
backed into the course of the Campbell, and the latter was com- 
pelled, as before, to stop. On a third attempt the Campbell 
squeezed by the Holton, and, throwing out her heaving line, got 
the line of the Hansen, and, securing it to her bow, attempted to 
back out. Meantime the Hansen had grounded in shoal water 
to the leeward of the channel. The Campbell was of deeper draught 
than the Hansen, and her maneuvering in that locality was some- 
what dangerous. The line which was given out to her by the Han- 
sen was about 100 feet in len^th, and was too short for her to 
turn about with. Accordingly she was prevented from attaching 
the line to her stem and going ahead. In attempting to back out, 
the Campbell, on reaching the end of the line given her, was brought 
up suddenly, and, by the motion of her screw, was thrown to 
port and grounded. Both the Hansen and the Campbell suflfered 
serions damage before they could be rescued. There is some 
conflict in the testimony upon some points, but I am satisfled the 
foregoing statement represents the facts gubstantially as they 
occurred. 

The owner of the Hansen libels both the tugs, and the owner 
of the Campbell ûles a cross libel against the Hansen and the 
Holton. The court is informcd by the proctors that the libelant 
in the original suit and the Holton hâve settled the matter of the 
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liability of tlie Holton between themselves. Tlie particulars of 
this settlement are not known to nie. The questions submitted 
hy the proetors are such as coneern— First, the liability of the 
Campbell to the Hansen, and vice versa; and, second, the lia- 
bility of the Holton to the Campbell. 

First, in regard to the liability of the Campbell to the Hansen. 
I see nothing in the facts wliich would warrant the conclusion that 
the Campbell was in faiilt, and the original libel should be dis- 
missed as to that vessel. 

Then as to the cross libel by the Campbell against the Hansen. 
The only reason for attributing any fault to the Hansen is one 
which is said to grow ont of the fact that the Une she gave to the 
Campbell was too short, whereby the latter was tlirown about 
into the shoal water. It is shown that the Hansen had two Unes, 
one of which was newer and much longer than the other, and it 
ds claimed that it was négligence to use the shorter one, as was 
done. The long new Une Avas used only in stormy weatlier, wlien 
the strain was severe. At other times it was not on deck, but 
down below. But the one used on this occasion was the one which 
had for some time been used in towing the vessel into this port, 
and by thèse same tugs. It does not appear that any inconvenience 
had been found in its use. Eegard should also be had to the fact, 
which appears from the testimony, that, when the Campbell was 
invited to come in, she was in such a position that, if she had not 
bèen obstructed by the Holton, she would hâve swung around, 
quartering to the Hansen's bow, and thence ont into safe water, 
thus presenting her stern to the latter for the towline, in which 
case the captain of the Campbell admits that the Une would hâve 
been long enough. Instead of this, the Campbell was crowded 
further towards the bow of the Hansen by the maneuvers of the 
Holton, and, when at length she succeeded in getting to the Han- 
sen, she approached her stem on. This must hâve been wholly 
unexpected by those managing the Hansen, who had good reason 
for supposing that the Holton would behave according to her 
duty, and stand out of the way. Tlie Hansen was not responsible 
for the wanton and lawless conduct of the Holton, and cannot be 
charged with fault for not doing what she might or should hâve 
done if the situation had not been caused by such interférence. 
Further than this, it was a moment of péril, and the long Une was 
not on deck. Parties acting in extremis are not held to so strict a 
rule of conduct as when in a situation for cool calculation and fore- 
thought. This rule is of most fréquent application where a sud- 
den emergency has been caused by the act of the complaining party ; 
but it seems also to be a reasonable one for a case where, without his 
fault, a party is momentarily confused in a condition of péril, 
from whatever cause arising, and when the other party understands 
the situation. My conclusion must be that the cross libel against 
the Hansen should also be dismissed. 

But, secondly, there remains the question of the liability of the 
Holton to the Campbell. It is quite clear that the conduct of the 
former was actuated by seiflshness and jealousy, passing ail rea- 
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sonable or lawful bounds. The Hanseii was perfectly justifled in 
rejecting lier further assistance, after tlie puérile démonstration 
she had made, and in view of tiie Hansen's increasing danger. 
When the captain of the latter requested tlie Holton to get out 
of tlie way, it was lier plain dnty to coinply. Instead of doing 
tliis, slie remained and obstrue led the Campbell in that vessel's 
endeavor to do wliat slie liad failed to do. The conséquence was 
that the péril of both the Hansen and the Campbell was increased, 
and, in my opinion, the disaster to both occasioned. The ouly 
question on tliis branch of the case involved in any doubt is the 
one of law whether the conduet of the Holton was the proximate 
cause of the injury suiîered by the Campbell; but, taking ail the 
circumstances into view, I think it was. Upon the request of the 
Hansen for the Campbell's assistance, and the assent of the latter 
to undertake it, a contract relation was established, and a duty 
was cast upon the Campbell. The exécution of that duty was 
rendered more bazardons by the course taken by the Holton. The 
increase of the danger, and the conseiiuences liable to resuit 
therefrom, must, or sliould hâve been, foreseen and appreciated 
by the Holton. The question then is whether one wlio wantonly 
Increases the péril of another, Avhile the latter is in the perform- 
ance of a duty such as tliis was, is responsible for an injury pro- 
duced thereby, and whicli might reasonably hâve been antieipated. 
I think he is, and that the damages are proximate. The case of 
McAfee v. Crofford, 13 How. 447, seems to illustrate the proposi- 
tion that a somewhat libéral rule should be applied in favor of a 
party injured by a willful trespass, in tracing the cause to the 
conséquences. And in cases of mère négligence, decided in the 
admiralty courts, it has been held that if, by the wrongful act of 
the respondent, the perU of the vessel of the libelant has been in- 
creased, and injury has happened, which probably would not hâve 
happened but for the wrongful act, the damages are recoverable. 
The W. E. Cheiiey, 6 Ben. 178; The Bordentown, 40 Fed. Rep. 
6(S2. It would doubtless be otherwise if the danger became so 
great that it was mère foolhardiness to proceed. But that was 
not the case hère. It was a somewhat hazardous undertaking on 
the part of the Campbell, after being so long foiled; but she took 
the risk, and I think, under the circumstances, it was not unrea- 
sonable that she should do so. It proved unfortunate for lier, 
but that is not the test of reasonableness. The rule is unquestion- 
ably that a party may not go on recklessly into a danger created 
by the unlawful act of another, and hold him liable for the con- 
séquences which foUow. In such case it would be his duty . to 
forbear, and he could then hold the wrongdoer for the injury thus 
far caused. A party cannot wantonly aggravate the conséquences 
of the wrong. Clayards v. Dethick, 12 Q. B. 446. 

In such circumstances a question often arises something akin to 
that in cases of aUeged contributory négligence, and the inquiry 
must be whether, notvvithstanding what the défendant is found 
to hâve done, the plaintiffs own conduet wai free from fault. 
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This is a question of fact, and dépends upon thé circumstances of 
tàe case. If, looking at thèse, it is fairly to be concluded tliat the 
plaintiff was not blameworthy in going on in the increased dan- 
gev, he is to be justifled in doing so, and the défendant will be 
held responsible for ail the conséquences foUowing naturally from 
lus own unlawful act. In Town of Albion v. Hetrick, 90 Ind. 545, 
the town had negligently permitte»^. a highway to remain out of 
repair. A person having the right to travel there, though he 
knew that the defect existed, yet as there was no other convenient 
way, and he reasonably thought he could get through, notwith- 
standing the defect, was held not to be precluded from his right 
to recover for an injury sustained by the defect of wMch he had 
knowledge. In WUder v. Eailroad Co., 65 Me. 332, the plaintiff 
sued the railroad company for the value of a horse which had 
been killed on its track, The horse had been tumed into the plain- 
tiff's fleld adjoining the track, which, in disregard of the law, the 
company had not fenced. It was urged in défense that he was 
the author of his own wrong, because he knew that the road was 
not fenced, and took the risk. It was held, however, that he was 
entitled to the enjoyment of his own rights, and was not neces- 
sarily négligent in turning his horse into the fleld; and he recov- 
ered. In Linnehan y. Sampson, 126 Mass. 506, the défendant 
negligently permitted a dangerous buU to be taken along the 
Street. The man leading him was thrown down, and was being 
gored by the animal, when the plaintiff, coming by, went to see 
what he could do. He did nothing for the man, but was himself 
attacked by the buU and injured. The défense was that the plain- 
tiff saw the danger, and might hâve kept away from it. Upon 
the ground that he was not in fault in yielding to a cah of duty 
and humanity, in a sudden emergency, it was held that he was not 
debarred from recovery because he had notice of the danger into 
which he went. 

The resuit is that the Holton muât be held chargeable upon the 
cross libel for the damages sustained by the Campbell, and it is 
so adjudged. A référence will bè made to a commissioner to take 
proofs of the damages sustained by the Campbell, and to report 
the same, with his conclusions thereon, to the court. 



THB HELEN F. ROBBINS. 

DEMAREST et al. v. THB HELEN F. ROBBINS. 

(District Court, B. D. New York. March 3, 1893.) 

1. Salvase — FiRE — Vessei, m Si,ip— Towagk— Pomping— Award. 

A ligliter loaded witli cotton haying caught fire In a slip, 2 tugs towect 
her into the stream, where 15 other tugs jolned them, and pumped water 
on the flre, aidéd later. hy the clty flre boat, until thç fiâmes were extin- 
gulshed. The value of the saved property was some $7,000. Held, that 
$2,000 shouid be awarded as salvage,— $200 each to the tugs which towed 
the Ughter into the river, and $100 apiece to each of the other tugs. 
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H. SaMK — ASSAULT BT FlRE BOAT— ADDITIOîTAI, AWAKD. 

When the master of a tug which was assistlng in putting out a firo 
on a ligliter was assaulted by means of a stream of water from a fire 
lioat, and injured, held, tliat he should receive an additional a;ward of 
SlOO. 

In Admirai ty. Varions suits by the owners of 17 tugs to recover 
salvage against the Helen F. Eobbins. The suits were Consoli- 
dated on motion. Decrees for libelants. 

Wing, Shoudy & Putnam, for libelants. 
Carpenter & Mosher, for claimants. 

BENEDICT, District Judge. An examination of the évidence 
produced in thèse causes has led me to the foUowing conclusions: 

I am of the opinion that the sum of |2,000 is a proper salvage 
award to be paid by the lighter and her cargo. This sum should 
be apportioned as foUows: To the tug Sadie E. Ellis and the 
tug Philip Hoffman, — ^these two tugs being the first tugs at the 
fire, and by whose exertion the burning lighter was removed from 
the slip into the stream, where the other tugs could hâve access to 
her, — ^the sum of $200 each is awarded. The évidence does not en- 
able me to détermine the relative value of the services rendered by 
the other 15 tugs who threw water upon the lighter and her cargo 
after she had been towed into the stream. I therefore flnd it 
impossible to make any discrimination between thèse 15 tugs, as 
to the value of their services. To each of thèse tugs, therefore, 
I award the sum of f 100. And I award the sum of |100 to the 
master of the James T. Easton, who was assaulted by means of a 
stream of water from a fire boat, and so injured as to be conâned 
10 liis house for four weeks, and put to an expensp of §fiO for méd- 
ical attendance. It would seem that attacks of this character are 
coming to be a péril incident to the renditipn of salvage services 
to vessels on fire in this port, and, if so, must be considered in de- 
termining the amount of the award. The sum awarded each vessel 
will be distributed as usual, — one-half to the owners, and the rest 
divided among the crew in proportion to their wages; and the 
costs of the proceeding must be borne by the claimants. 



THE THOMAS HILYARD. 

TIJTTLE et al v. THE THOMAS HII-YARD. 

(District Court, E. D. New York. Marcli 7, 1893.) 

Salvage — Towraa Bubning Lighter from Vessel at Wharf — Service to 
Latter. 

WMle certain tugs were towing a burning ligliter out of a slip, the 
ligMer came in contact with the side of a shlp, also lying in the slip. The 
lighter having been towed away from the slip by the tugs, this suit was 
brought against the ship on the ground that the removal of the burning 
lighter from proximity with the ship was a salvage service to the latter. 
Helê, that the ship was in no substantlal danger, as the lighter was at 
the time in charge of salvors, who were entirely compétent to remove 
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her before flre conld catcli on the ship ; and also tlie removal of the ligoter 
was a necessary paît of the salvage service which the tugs were rendering 
to the lighter, and foi' which they had lustituted suits against the Ughter. 
The libel was therefore dlsmissed. 

In Admiralty. Libel for salvage. Dlsmissed. 

Stewart & Macklin, for libelants. 
Wing, Shoudy & Putnam, for claimants. 

BENEDICT, District Judge. TMs is an action instituted by 
the owners and crew of the steamtug Philip Hoffman, and the 
owners and crew of the steam lighter Joséphine B., and the own- 
ers and crew of the steamtug Jas. T. Easton, to recover salvage 
compensation for services rendered to the ship Thomas Hilyard. 
The facts are thèse: The Thomas Hilyard was lying at a pier 
at Harbeck Stores on the south side of the pier, bow in, when 
a lighter lying at the bulkhead, and having on board over 400 baies 
of cotton, caught lire. The tug Philip Hoffman and the tug Sadie 
E. EUis and the tug Joséphine B. commenced to tow the blazing 
lighter. As the lighter was moving, her guy rope caught upon the 
ship, and she was held close to the ship for a few moments. After 
being towed free from that position, the lighter again came in 
contact with the quarter of the ship. Being towed free from this 
position, she passed on. The claim of the libelants is that the 
ship was in great péril of catching flre from the burning lighter 
while alongside of her, and, inasmuch as the lighter was towed 
away from the ship by thèse tugs, they are entitled to be paid a 
salvage compensation by the ship. 

Assuming that it was not by the fault of any of the tugs repre- 
sented in this proceeding that the lighter came in contact with the 
ship, and assuming that the ship would hâve been set on flre by 
the lighter if the lighter had not been promptly removed from the 
side of tlie ship, yet I am of the opinion that the ship was in no 
substantial danger, because the lighter was at the time in charge 
of salvors who, as the resuit shows, were entirely compétent to re- 
move tlie lighter before flre could catch the ship. Moreover, the 
lighter, at the time she was in contact with the ship, was being 
towed by thèse salvors. The removal of the lighter from along- 
side the ship was a part, and a necessary part, of a salvage serv- 
ice which the tugs were engaged in rendering to the lighter, for 
which service they hâve sued the lighter. Under such circum- 
stances, I am of the opinion that they are not entitled to claim 
salvage from the ship, 

Let the libel be dlsmissed, but without costs. 
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TiiB portta:. 

THE FAIR WINB. 

REED V. THE PORTIA. 

NEW YORK, N. & H. STEAMSHIP CO. v. THE FAIR WIND. 

(District Court, E. D. New York. Aprll 12, 1893.) 

CoiiLi3[Oïr — Stbam an'd Sail Meistins — CHANaiî oF SATima Vessel'8 Course. 
A collision occurred in Long Island eound, by nlght, between the steamer 
Portla, bound west, and the scliooner Fuir Wind, sailing eiist. On tlie 
évidence the court rejected the story of the schooner, that the steam- 
ehip was first seen to windwai'd, afterwards passed to leevvard, and thea 
suddenly changed agaln, throwiug herself across the bows of the schooner, 
wliich had always lield her course; but the court found, on the évidence, 
that the steamer, having seen the llght of the schooner In season, vyas 
properly maneuvered to avoid her, wlien her eiïorts were thwarted, and 
the collision occasioned, by a luff on tlie part of scliooner. Hehl, that the 
latter was in fault for the collision, la faUing to hold her course. 

In Admiralty. Cross libels for collision. 

Butler, Stillman & Hubbard, for The Portia. 
Goodrich, Deady & Goodrich, for The Fair Wind. 

BENEDICT, District Judge. The collision between the schoonei 
Fair Wind and the steamer Pori;ia, eut of which thèse actions arose, 
occurred at a point off Eaton's Neck, in the center of Long Island 
Sound, between 10 and 11 o'clock P. M., on July 30, 1892. The nif?ht 
was dark, sky overcast, and at times it was raining. The schooner 
was bound to the westward; the steamer was bound to the east- 
ward. The wind was about east. The vessels came together at 
right angles, the schooner's bowsprit bringing up on the port bow 
of the steamer, then swinging under a port helm. I find it im- 
possible to reconcile the conflicting statements given by the persons 
on board the respective vessels. Of the two théories put forth, 
one must he rejected. Aocording to the testimony from the schoon 
er, the steamship when flrst seen was to windward of the schooner. 
Afterwards she passed to leeward of the schooner, and then, by a 
stidden change under her port helm, when she was perliaps two 
points to leeward of the schooner, and close at hand, she took s 
course which brought her across the bows of the schooner, the 
schooner having held her course without change. Accordiiig to th(^ 
testimony from the steamship, the steamship was never to leeward 
of the schooner, but always to windward of the schooner, the 
courses being nearly opposite. The red light of the schooner was 
seen by the steamer in tinie to give abundant room by poiiing, ancî 
the steamer would hâve cleared the schooner had not the schooner 
luffed as the vessels drew near each other. 

If the steamer was always to the windward, and never to the 
leeward, of the schooner, the conclusion that the schooner lulïed 
would nocessarily follow, for the steamer was swii^ging to wind 
ward. The schooner admits that when first seen the steamer wais 
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to windward, but déclares that the steamer afterwards passed to 
leeward of the schooner, and, if she had held that course, would 
hâve passed to leeward of the schooner. It is not easy to see 
wh3', if, as the schooner's witnesses say, the steamship gained a 
position of safety by crossihg the schooner's course to leeward, 
she should afterwards hâve attempted to recross the schooner's 
course, at the manifest hazard of a collision. Indeed, it does not 
seem possible that the collision could hâve happened in the manner 
stated by the witnesses from the schooner, for ail agrée that the 
vessels struck at right angles, or a little less. In order to bring' 
the vessels together upon such an angle, if the steamer gained two, 
or even one point to leeward of the schooner, and if the schooner 
held her course, the steamer would be compelled to change seven 
points in the time required for the mate of the schooner to run 
23 feet. It would be impossible for the steamship in that short 
time to change seven points. In that time and distance a luff of 
the schooner would be necessary to bring the vessels together at 
right angles, or a little less. 

I am therefore inclined to accept the account given by the wit- 
nesses from the steamer, and hold the schooner responsible, upon 
the ground that she did not hold her course. 

As bearing upon the question whether the schooner held lier 
course, some portions of the testimony from the schooner may be 
noticed. For example, the mate says, in reply to the question, 
"T\Tiat was the schooner's course ?" "West by south was the course 
given." T^Tien asked if he was certain that no change in the 
schooner's course was made up to the time of the collision, he says, 
"Well, I didn't watch the compass ail the time." He says that, 
when he, the master, and the mate were together on the quarter- 
deck, the light of the steamer was observed on the port bow. The 
man at the wheel says that, when the light was observed, it was on 
the starboard bow. He also says that at the time he observed 
the steamer's lights the mate of the schooner was forward. He 
also says : "The schooner was very quick. She would take the 
wind and swing, to very rapidly, over a half, and sometimes three 
quarters, of a point." The master says that, 10 minutes before he 
discovered the steamer's lights, he çhanged the course of the 
schooner from west to west by south; and, when his attention was 
called to the steamer's lights, he told the man at the wheel "to 
keep her as she was; to keep her on the steamer." If the light 
was kept on the steamer, and the steamer ported, as she says she 
did, such an order would require the schooner to luff. The man 
at tiie wheel says that on his course the jibs Were flopping about. 
The witnesses from the steamship say that at the collision the 
schooner's jibs were full. 

Thèse statements do not seem to me entirely consistent with the 
theory of the schooner, and furnish some support to the contention 
of the steamer that the schooner did not hold her course. Much 
stress has been laid on évidence in the case tending to show that the 
schooner's light was not seen by those on the steamer as soon as 
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it might hâve 116611; but I do not see how tMs can affect the dé- 
cision of the case. If the steamer was to windward of the schooner, 
as the weight of évidence seems to show, the action taken by the 
steamship, when she did see the schooner, was a proper action to 
be talien, and it was taken in time to hâve avoided collision if the 
schooner held her course. 

The libel against the Portia must be dismissed, with costs. In 
the action against the Fair Wind, the libelant must hâve a deeree, 
with an order of référence, to ascertain the amount of the damages. 



THE BUFFALO. 

CLARK V. THE BUFFALO et al. 

(Circuit Court of Appeals, Second Circuit. May 23, 1893.) 

1. CoiiTjISIon — FoG — Schooner at Ahchok— Evidence. 

A scliooner, wliile lying at anctior in a rieuse fog in Président Koads, 
Boston harbor, in a proper place, out of tlie ordinary traek of steamers, 
was struck by a steamer wliich was moving slowly, and sounding her 
wliistle at proper intervais. The witnesses for tlie steamer testifled that, 
although tliey were on tlie alert for signais, they lieard no fog bell on 
tlie schooner until a moment before the collision. The schooncr's watch- 
man, however, testifled that he rang the bell at proper intervais, and lier 
captaln swore that after he flrst heard the bell he went on deck, but 
shortly returaed to the cabln, where he heard the bell sormded every 
minute or two until the collision. HeUI, that there was no such pré- 
pondérance of testimony or of probability against the schooner as would 
warrant reversmg a flnding in her favor by the district coui*t. 

2. Samb — Inévitable Accidekt. 

Under the circumstances the court could not flnd Uiat the collision 
was due to inévitable accident, as the schooner was out of the ordinary 
track of steamers, in a safe place, and was regularly rlnging her bell, 
the Sound of which was capable of being heard. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In Admiralty. Libel by Benjamin J. Clark against the steamship 
Buffalo, her engines, etc., for a collision; Thomas Wilson, Sons & 
Co., Limited, being claimants. In the court below there was a de- 
eree for libelant. 50 Fed. Eep. 630. Claimants appeal. Afflrmed. 

James Thomson, for appellants. 
Edward L. Owens, for appellee, 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The owner of the schooner Luther 
A. Roby flled a libel in the district court for the southern district 
of New York against the steamship Buflalo, to recover damages 
which the schooner received about 3 o'clock in the morning of 
August 23, 1891, while lying at anchor in a dense fog in Président 
Roads, in Boston harbor, from a collision with said steamship. This 
appeal is from the deeree of the district court that the libelant 
recover of the steamship $1,602.08, interest, and costs. 
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Tke uncdntradictéd facts were found by the district court as 
follows : The Buffalo was outward bound. The weather was 
clear at a little past 2 A. M., when she left her dock, but, in about 
20 minutes after she had got around and headed upon her course, 
she ran into a dense fog when at Castle island, where the channel 
is narrow, and does not furnish suitable anchorage ground. She 
therefore continued on slowly in the flrst of the ebb tide, sounding 
her fog whistle, and intending soon to come to anchor. No bell 
was heard from the schooner, nor was the schooner seen until 
she was within one or two hundred feet of the Buffalo, when her 
masts appeared flrst in the lighter fog above a very little on the 
Buffalo's port bow, and too near to avoid collision. The Buffalo's 
engines Avere thereupon put ahead half speed and her helm hard 
a-port, which probably prevented greater damage by enabling her 
to clear the schooner's hull. The schooner, on her way from 
Hoboken to Boston, anchored, about half past 7 o'clock in the even- 
ing before the collision, in a usual and proper place, out of the 
ordinary path of steamers, in 3| fathoms of water. Her anchor liglit 
was properly set, and was properly burning at the time of the 
collision. 

The question chiefly in dispute was one of fact, and was whetlier, 
during the fog, a bell was properly rung upon the schooner, and 
ought to hâve been heard by the officers of the steamsliip. The 
witnesses from the steamship heard no bell, although tliey say tliat 
their ears were open, and that they were intent upon liearing 
Sound, until, one witness says, the steamer was almost touching the 
schooner, or, as the other important witnesses say, right after the 
collision. There is no doubt that just before the collision, when 
the watch on the deck of the schooner caught sight of the steamer, 
he rang the bell violently, which summoned the schooner's captain 
and sonie of the crew from below, who reached the deck before the 
collision. If this was the only ringing of the bell, or if the pre- 
vious ringing was an occasional and pretended compliance with 
the rule of conduct applicable to sailing vessels, when not under 
way, in a fog, such ringing woiild hâve been insuflflcient. The tes- 
timony of the watchman and of the captain of the schooner is 
suflficiently explicit that the beU was rung at proper intervais, 
and clearly, from the time the fog set in, which was about 20 min- 
utes past 2 o'clock, and about 20 minutes before the collision, 
until the steamer was seen, and rapid, violent ringing com- 
menced. The captain went on deck when the bell began 
to ring, returned to his cabin in a few minutes, sat down, 
heard the bell "every minute and a half or two minutes or se," 
until he was summoned on deck again by the quick ringing. The 
Sound was capable of being heard at a distance. He heard, when 
on deck, the bell of the schooner ahead of him. 

Although the witnesses for the steamer are experienced, intelli- 
gent, and compétent mariners, who undoubtedly intended to be 
prudent in its management, we cannot find that there is a pré- 
pondérance of testimony or probability in opposition to the flnd- 
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ing of the district court, and that, although they did not hear 
the bell, it was not in fact regularly rung after the fog enveloped 
both vessels, and was not capable of being heard. Neither can it 
be found that the collision was caused by inévitable accident, be- 
cause the schooner was out of the ordinary track of steamers, was 
anchored in a safe and proper place, was regularly ringing the bell, 
the Sound of which was capable of being heard, and the condi- 
tions were not such as to make the accident or calamity an inév- 
itable one. 
The decree of the district court is afSnned, with costs. 



THE CLARA and THE RELIANOB. 

McCAPFRBY et al. v. THE CLARA and THE RBLIANCH. 

(Circuit Court ol Appeals, Second Circuit May 23, 1893.) 

1. CoLiiTsioN— Steamer — Tidb— Lookotits. 

The tug C, wlth a barge lashed to her port side, was golug up the East 
river wlth a strong flood tlde, wlthin 400 feet of the New York shore, 
and was nearing Corlear's Hook. The steamer R., deeply loaded bj the 
head, was comlng down, hugglng the New York shore to avold the tlde. 
When nearly opposite the Hook, and some 75 feet from the shore, she 
starboarded her helm a little, Intending to go over to the Brooklyn shore, 
and then for the flrst tlme discovered the O. some 200 or 300 feet down 
the river. Seelng that she could not safely cross the C.'s bows, she 
ported, and attempted to pass between the C. and the New York shore, 
but was unable to breast the tlde, and, loslng control of her movements, 
was swept agaùist the C.'s tow, and sunk it The O. ported and re- 
versed, but was unable to stop her headway. The R. had no lookout, 
and her captain at the wheel dld not see the C. until he was about to 
cross her course. Helâi, that the R. was in fault, the collision being due 
to the absence of a lookout on her. 49 Fed. Rep. 765, affirmed. 

8. SaMB — CONTRtBDTORY NeGLTGBNCE. 

The fact that the O. was violating the state statute requlring vessels to 
navlgate as near the mlddle of the river as possible, was not a contribut- 
Ing cause of the collision, as there was ample room for the R. to avoid 
her had she seen the C. in tlme. 49 Fed, Rep. 765, reversed. 
3. Samk— Rbview — Matters not Appatîent on Iîecord. 

The holding of the trial court that the 0. was In fault in violating 
a rule of the supervising inspectors cannot be reviewed on appeal where 
such rule is not set out in the record or the briefs, for the api^ellate 
court cannot take judicial notice of such mies, and will détermine the case 
witbout regard to any alleged fault based on their violation. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

In Admiralty. This was a libel by Charles A. McCaffrey and 
others against the steam tug Clara and the steam lighter Eeliance 
for damages resulting from a collision. Both vessels were con- 
demned in the lower court, (49 Fed. Eep. 765,) and the claimant of 
each appeals. Affirmed as to the Keliance, and reversed as to the 
Clara. 

W. W. Goodrich, for the Clara- 
Harrington Putnam, for the Eelianca 
A. A. Wray, for appellees. 

Before WALLACE and LACOMBE, Circuit Judges. 
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PER CUEIAM. The libérants sue to recover losses sustained 
by the sinking of the barge George Adam» while in tow o£ the 
«team tug Clara in a collisùm ; with the steaniship Reliance, which 
took place off Corlear's Hook, in the Eg-st river, in me forenoon 
of October 20, 1891. The libel proceeds against both the Reliance 
and the Clara, charging each with fault contributory to the col- 
lision. Both vessels were condemned bj the district court, and 
theplftimant of each has appealed to this court; 

At the time of the collision there was a strong iiood tide, run- 
ning about four knots an hpur. The Clara, with the barge in 
tow, lashed to her port side, was proceeding up the river, and, 
as she neared Corlear's Hook, approached the New York shore, 
and kept on at a distance from it of about 400 feet. The Reliance 
was proceeding down the rivei*, hugging the New York shore, to 
avoid tiie tide, and as she néared the Hook kept within about 75 to 
100 feet from shore. She was deeply loaded by the head. She 
intended, upon reaching the Hook, where she would encounter the 
force of the tide, to cross the river, and go, down on the Brooklyn 
«ide. Accordingly, when nearly opposite the Hook, she starboard- 
ed hër wheel a little. Very shortly after doing so she discovered 
t)ie Clara about 200 or 300 feet further down the river, and, see- 
ing that she could not safely cross the course of the Clara, ported 
ter wheel, and attempted to pass between the Clara and the New 
York shore. In attempting this maneuver she was unable to 
"breast the strong tide at the Hpok,, which was then bearing upon 
her starboard bow, lost control of her movements, and was carried 
<by the current across and somewhat down the river until she struck 
the barge of the Clara on the port bow. The Clara, as soon ae 
she saw that the Reliance was being carried across her path by 
the current, reversed her engine and ported her helm, but, owing to 
ithe force of the tide, she could not whoUy stop her headway be- 
fore the collision took place. She had seen the Reliance some 
time bef ore the Reliance saw her, but, being 300 feet further out 
in the river than the Reliance had no appréhension of danger un- 
til the Reliance commenced to sheer. The Reliance had no look- 
out, and her master, who was at the wheel in the pilot ho'use, 
although he could hâve seen the Clara before he put his helm to 
starboard for a considérable distance, did not see her until his 
vessel had run about 100 feet under her starboard helm. 
, The learned district judge held both vessels in fault for the 
collision, bpcause neither srave the signais reouired by the rules 
•of the supervising inspectors. He also held the Reliance in 
fauli l)ecause she did not keep a proper lookout, and the Clara 
in fault because she was navigating the river in violation of the 
•state statute which requires steamboats at the part of the river 
where the collision took place to be navigated as near as possible 
in the center oï the river. 

The rules of the suTiervisina' inspectors do not seem to hâve 
been introduced in évidence. They are not in the record, nor are 
ther*' an' stateraenta in the briefa of counsel which can be taken 
■as admitting the existence of any particular rule. According to 
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the doctrine of The E. A. Packer, 140 U. R. 360, 11 Sup. Ct. Eep. 
794, we oannot take notice of them. In that case the court said: 
"ISo such rule is incorporated in the record or in the briefs, and 
it is not a régulation of which we can take judicial notice." We 
must, therefore, in disposing of the case, disregard any alleged 
faults based upon the violation of such rules. 

The Eeliance was clearly in fault for her neglect to observe the 
Clara. The absence of a lookout cannot be deemed inconsequen- 
tial. Her master, when asked why he did not see the Clara ear- 
lier, could only say: "I don't know. I didn't happen to notice 
her." If he had observed her before he put his vessel on her 
course to port, or at any time before the Eeliance had encountered 
the fuU force of the tide on her starboard bow, there is no reason 
to doubt that he could and would hâve gradually brought his vessel to 
starboard, and passed saf ely between the Clara and the New York 
shore. The collision is directly attributable to this neglect. Wlien 
he did see the Clara, it was too late to attempt to go to starboard with- 
out serious risk. He doubtless supposed that he could iiiake the 
maneuver safely. , Under ordinary circumstances, there was ample 
room between his vessel and the Clara to do so. But, deeply load- 
ed by the head as his vessel was, the attempt to turn her sharjily 
against a four-knot tide bearing upon her starboard bow was one 
of difflculty, and, as the event proved, could not be accomyjlished. 

The more difflcult question in the case is whether the Clara is 
also to be deemed in fault for the collision. The only fault which 
can be imputed to her is that of navigating too near the New York 
shore, in disregard of the state statute which required her to be 
navigated as near as possible in the center of the river. But sbe 
is not to be condemned if her fault was a remote one, and not a 
proximate cause of the disaster; and the real question as regards 
her liability is whether lier fault was not one of that description. 
Although she was improperly beyond mid-river, she was not so 
near the shore as to embarrass the Eeliance in rounding tlie Hook 
if the latter had been properly navigated. We do not overlook the 
rule that it is to be presumed against a vessel which at the time 
of a collision is in violation of a statutory régulation intended to 
prevenf collisions that her fault was at least a contributory cause 
of the disaster, and that the burden rests upon her of showing not 
merely that it probably was not one of the causes, but that, under 
the circumstances, it unquestionably was not. But, as was said 
in The Britannia, 34 Fed. Eep. 5.57, by the learned district judge 
who decided the présent cause, in a case where a breach of the 
same statute was under considération: 

"The mère transgression of such a statute will not niake the vessel llable 
where the dlsobedlence of it did not contribute to the collision; and, inasmuch 
as only the proximate causes of collision are deemed material, the mère fact 
that the vessel is on the wrong side of the river does not make her liable 
If there was nmple time and space for the vessels to avoid each other by 
the use of ordinary care. In such cases the cause of the collision is deemed 
not the simple présence of the vessel in one part of the river, rather than la 
another part, but tlie bad navigation of the vessel that, having ample time 
and space, might easlly hâve avoided the collision, but did not do so." 
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, A flnding that négligence, or an act not amounting to a wanton 
wcong, is the proximate cause of an injury, is not warrantgd unless 
it appear that the injury was the natural and probable conséquence 
of the négligence or wrongful act, and that it ought to hâve been 
foreseen in the light of the attending circumstances. The Clara 
WSLS under no obligation to anticipate that the Keliance would not 
see her, would take a course across the course of the Clara, and 
then, instead of backing and reversing, would attempt to make 
the hazardous movement which resulted in the collision. We con- 
clude that the Eeliance was wholly responsible for the collision, 
and that the Clara's fault did not contribute to it. 

The decree of the district court is reversed, and the cause remand- 
ed, with instructions to dismiss the libel as against the Clara, but 
without costs, and to decree against the Keliance in favor of the 
claimant of the Clara for the costs of this court, and for the libel- 
ants against the Eeliance for the losses sustained by the collision 
and the costs of the district court. 

End of Volume 55. 



